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EXAMINING COMMUNITY BANK
REGULATORY BURDENS

Tuesday, April 16, 2013

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
AND CONSUMER CREDIT,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:03 a.m., in room
2128, Rayburn House Office Building, Hon. Shelley Moore Capito
[chairwoman of the subcommittee] presiding.

Members present: Representatives Capito, McHenry, Pearce,
Posey, Fitzpatrick, Luetkemeyer, Duffy, Stutzman, Pittenger, Barr,
Cotton; Meeks, Maloney, Watt, McCarthy of New York, Scott,
Green, Ellison, Velazquez, Murphy, Delaney, and Heck.

Ex officio present: Representatives Hensarling and Waters.

Chairwoman CAPITO. The subcommittee will come to order.

Without objection, the Chair is authorized to declare a recess of
the committee at any time. Luckily, I don’t think we are expecting
votes until 1 p.m., so we will have a good stretch of time here.

This morning’s hearing is the second installment in a series of
hearings focused on regulatory relief for community financial insti-
tutions.

Last week, we heard from a panel of credit union representa-
tives. Today, we will hear from community bankers. These hearings
are an opportunity for our Members to further examine proposals
for regulatory relief from community financial institutions.

The challenges facing community banks across this Nation are
not new. Every time our Nation experiences a financial crisis, Con-
gress responds with new regulations, and in some cases new agen-
cies, rather than identifying outdated, unnecessary, or overly bur-
densome regulations. While formulating these new policies, too
often the response is just to pile new regulations on top of the old.
We are now seeing this as the Dodd-Frank Act is implemented by
the Federal regulatory agencies.

Unfortunately, the growing regulatory burden is having a real ef-
fect on communities across the Nation. The more time and re-
sources community bankers devote to compliance, the less time
they have to work with their communities to drive innovation and
economic growth.

This is especially troubling given that the community banks pro-
vide 46 percent of the industry’s small denomination loans to farms
and businesses.
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These types of loans are often labor-intensive, and the strong re-
lationships community bankers have with their clients allows them
to provide tailor-made products.

One of our witnesses today will discuss the adverse effects the
regulatory burden is having on consumers and their access to fi-
nancial products.

We must find a way for policymakers, regulators, and financial
institutions to develop better ways to track the cumulative burden
regulations place on financial institutions.

If we do not, we will continue to see further consolidation in the
industry which will have a profound effect on the world commu-
nities, like the State I represent, West Virginia.

In many of these areas, community banks are the only banks
that serve the needs of their communities. Their local knowledge
and connection to families and businesses they support is a critical
aspect of our Nation’s diverse financial system.

One area that I will continue to focus on is the examination proc-
ess for financial institutions. Last night, Representative Maloney
and I reintroduced the Financial Institutions Examination Fairness
and Reform Act. This bipartisan legislation has support from Mem-
bers across the geographic and political spectrum.

We need to ensure that regulators have the tools to maintain a
safe and sound financial system, but we also need to ensure the
community banks and credit unions have an impartial avenue to
appeal materials, supervisory decisions, and ensure consistency in
examinations.

Today’s witnesses will provide the subcommittee with rec-
ommendations on ways to improve the regulatory environment for
community banks.

I would like to thank you all for your willingness to share your
thoughts. I am especially pleased that my constituent, Bill Loving,
from Pendleton Community Bank is able to join us here today.

Bill is a wonderful advocate for community banks and under-
stands rural communities and the banks that serve them.

I now yield to the ranking member of the subcommittee, the gen-
tleman from New York, Mr. Meeks, 2 minutes for the purpose of
making an opening statement.

Mr. MEEKS. Thank you, Madam Chairwoman.

Thank you for holding this hearing today. This is, as you said,
the second hearing we have held in the last month on examining
regulatory relief for smaller institutions, whether they are credit
unions or community banks, and I can’t think of a more worthy
topic to consider in this subcommittee.

Community-based institutions play a vital role in every district
in this country and I hope that this is something that we can agree
upon on a bipartisan manner and look at reforms that will help
these small banks. I will ask about Basel III and its potential im-
pact on the industry.

As I mentioned in our first hearing, I worry that Basel III is too
complicated and does not offer the appropriate risk weightings to
different classes of assets. For example, it would apply a discount
to any asset that isn’t sovereign debt in the U.S. Treasuries or
cash.
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This means a bank that specializes in mortgages, for example,
may have to hold a lot more capital against those mortgages to sat-
isfy the minimum capital requirements; however, it would make
sense to me to not have capital requirements that jeopardize the
worthy economic activities spurred by lending firms from smaller
and medium-sized or regional banks, institutions that don’t engage
in the exotic activities that some of the larger institutions do.

As we learned in the FDIC’s recently released community bank-
ing study, smaller and regional institutions are the engines of eco-
nomic growth in this country because they lend to their neighbors
and their communities to keep their farms or their small busi-
nesses going or to hire employees.

In fact, as you have indicated, the study noted that although
community banks hold only 14 percent of the banking industry’s
assets, they make 46 percent of the smaller denomination loans to
farms and small businesses.

They are often the sole source of mortgage financing, and there-
fore the lifeline of the housing industry in our communities. It was
not their activity that blew up the global banking system, and I
think the capital requirements we have placed on banks should
recognize that.

I want to work with all my colleagues, the Republicans and regu-
lators and Democrats, on that issue to make sure that we do not
stifle the economy through well-intentioned but ultimately inappro-
priate rules.

Last week, I ended my opening statement at the hearing on cred-
it unions by including a plea for credit unions to cooperate with
community banks on regulatory reform. So what is good for the
goose is good for the gander. I hope that the community banks rep-
resented here today will come together with credit unions to help
advance commonsense reforms for both groups so we can make the
changes necessary to decisively move the economy in the right di-
rection.

I thank you, Madam Chairwoman, and I look forward to hearing
the testimony of the witnesses.

Chairwoman CAPITO. Thank you.

Mr. Duffy for 2 minutes.

Mr. Durry. Thank you, Chairwoman Capito, for holding this very
important hearing. As you mentioned, last week we focused on
credit union regulatory burdens. This week, we are focused on com-
munity bank regulatory burdens.

My district is dotted with both types of lenders, and if our com-
munity banks can’t get dollars out the door then it is not just the
banks that suffer: it is the family who is trying to buy a home; it
is the entrepreneur who is trying to start or expand their business;
or it is the farmer who is trying to purchase a new piece of equip-
ment who suffers. It is our local economies that these community
banks serve that suffer when they are not well-functioning.

In the past few years, we have seen banks consolidate, and tight-
en credit, consumer product options have diminished, and compli-
ance costs have skyrocketed. While we have a strong community
bank presence in Wisconsin, I wish I could say the sector is ex-
panding, but unfortunately it is the opposite. The number of com-
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munity banks in Wisconsin has decreased over the past years as
the number of employees has also shrunk.

On the other hand, the banking regulators are on a hiring fren-
zy. From 2010 to 2014, the CFPB has grown from zero employees
to 1,500 employees. That is more employees than the Department
of the Treasury.

The Dodd-Frank Act promulgated more than 400 new rules and
only about half of them have been finalized. The tide is still rising
and the paperwork is piling up.

Today, I look forward to hearing from our witnesses on how we
can stop these negative trends and alleviate these burdens. I have
strongly opposed a one-size-fits-all approach to many of these new
regulations.

There are 253 FDIC-insured banks in Wisconsin with under $1
billion of assets. These are not the guys who caused the financial
crisis, but they are being roped into the new regulations as if they
were the bad actors.

Today, I am interested in hearing more about your concerns with
Basel III, QM, and how other rules are seriously affecting the way
community banks lend and operate.

My concern is that homeowners and small businesses back home
in central, northern, and western Wisconsin are the ones getting
hurt by many of these new regulations.

With that, I yield back, Madam Chairwoman.

Chairwoman CAPITO. The gentleman yields back.

Mrs. Maloney for 3 minutes.

Mrs. MALONEY. Thank you, Chairwoman Capito and Ranking
Member Meeks, for calling this hearing, and I also thank all of the
panelists. We really look forward to what you have to say.

First of all, Madam Chairwoman, I would like to remember
Charlie Wilson, who passed away this past Sunday. He was a
member of this body, a member of this committee for two Con-
gresses, and he was himself a community banker and he brought
that understanding and passion to the committee.

He played a very forceful role particularly in financial institu-
tions and community banks and also housing, and I wanted to re-
member him at the beginning of this hearing and the contribution
that he made to Ohio and to our country.

This hearing is the second in a two-part hearing on smaller fi-
nancial institutions, community banks, credit unions, and regional
banks and identifying ways that we can make sure that they keep
doing what they do best: providing financial services to commu-
nities, neighborhoods, and their customers.

These community banks, in the last financial crisis—which took
$17 trillion out of our economy—were truly, I believe, the unsung
heroes and heroines: the regional banks; credit unions; and commu-
nity banks.

I speak for the community that I represent. They were the finan-
cial institutions that kept providing the traditional loan opportuni-
ties for small businesses, home purchases, and refinancing. Those
services were provided by the community banks and helped us re-
vive.

They are unique in many ways to the American financial system
and we need to make sure that their services are there, that we
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understand their needs, and that the regulatory burden is not so
great that it forces them to either close their doors or to merge.

In response to this, the Chairlady and I have written a letter to
the Federal Reserve that calls upon them to be uniquely aware of
the capital requirements that are required under Basel III.

Basel IIT was written for global commerce. If community banks
are not involved in global commerce, then we should not have those
standards on them.

I ask permission to place this letter in the record. I have met
with the Federal Reserve as I am sure the Chairlady has—

Chairwoman CAPITO. Without objection, it is so ordered.

Mrs. MALONEY. —and I am getting very positive indications back
that they are going to be sensitive to the dual responsibilities, and
I have had such interest in this letter, Madam Chairwoman, that
I want to circulate another one that other Members can sign be-
cause they keep asking me, “Can I go on the Capito letter you did?”
And I said, “We have already sent it.” But they want to show their
concern for fair treatment to these institutions.

In response to the financial crisis that according to Christina
Romer was 3 times stronger than the Great Depression, the com-
munity banks, along with the whole banking system, were under
tremendous pressure.

And during this time, Chairlady Capito and I authored the Fi-
nancial Institution Examination Fairness and Reform Act to make
sure that they had the strength to respond.

In examinations, they often felt like they couldn’t speak up, and
this bill generated over 190 co-sponsors in the last Congress and
has been introduced yesterday by Senators Manchin and Moran. I
do hope that this is one area where we can reach across the aisle
and have strong bipartisan support.

And in closing, we have the need for both very large institutions
that are necessary to compete in the global marketplace, but we
don’t need to have that standard then put on community banks
that the regulation is so overwhelmingly burdensome. But we have
to respect the role that each of these institutions plays in our fi-
nancial system.

I look forward to your testimony. Thank you.

Chairwoman CAPITO. Thank you.

Mr. Pittenger for 1%2 minutes.

Mr. PITTENGER. Thank you, Chairwoman Capito, for holding this
important hearing and allowing me the time to make an opening
statement.

We have seen in the wake of the financial crisis the only pre-
scription from D.C. was to regulate away the problem. Unfortu-
nately, this has had a severe impact on smaller financial institu-
tions, especially community banks, and it has also led it to an ane-
mic economic growth and a persistent high unemployment.

One of the first district events I held was to sit down with a
number of community bank presidents and listen to their concerns
regarding the amount of regulations pouring out of Washington.

The same concerns were voiced time and again, “We didn’t cause
the crisis, and our banks didn’t take bailout money, but yet we are
the ones suffering the consequences.”
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All we need to look at is the consolidation of these banks for the
past several years. Even the FDIC’s community banking study
found that the number of federally-insured banks decreased from
nearly 18,000 in 1984 to 7,000 in 2011. We are witnessing the dev-
astating loss of community banks throughout the country.

After sitting on a community bank board for over 10 years, I
have seen firsthand how these institutions have a positive impact
in the community and the types of services they provide to their
customers.

Failure to listen to their concerns and adopt a new regulatory ap-
proach will only lead to further consolidation of these banks, and
less options for Americans, and will impede our Nation’s economic
recovery.

Today’s testimony provides a great opportunity to hear from com-
munity banks about regulatory and compliance issues, and I look
forward to hearing their concerns.

I yield back my time.

Chairwoman CAPITO. Thank you.

The ranking member of the full Financial Services Committee,
Ms. Waters, is recognized for 2 minutes.

Ms. WATERS. Thank you very much. Madam Chairwoman, I
would like to thank you for holding this hearing. This may be one
of the most important ones that we will be involved with anytime
soon.

I want to thank the witnesses for taking time to come talk to us
today, and I would like to personally thank Mr. Pinkett for agree-
ing to testify in front of the committee today.

He is the CEO of City National Bank of New Jersey and serves
on the Office of the Comptroller of the Currency’s Minority Deposi-
tory Institution Advisory Committee.

Thank you very much, Mr. Pinkett.

I know it is still a challenging time for community-sized institu-
tions such as yourselves, and it can’t be easy to take time away
from your businesses, so I want to get you all back home as soon
as possible because we really need you to be out there lending in
your communities to help get this country back on track.

That is exactly why we are here today. We want to know what
we can do to help. We understand there is quite a bit of regulation
that you are responsible for complying with in your day-to-day op-
erations, and that burden falls particularly hard on smaller institu-
tions such as yours.

There is not a one-size-fits-all solution to regulation, and I have
been encouraged by the Consumer Financial Protection Bureau’s
(CFPB) recognition of that fact.

I understand that Director Cordray has been aggressive in his
outreach to community banks and that the CFPB takes your input
very seriously. This was recently evident by the community bank
exceptions in the Qualified Mortgage rule. That dialogue is leading
to results, and I hope it continues.

Other regulators have taken note of the importance of commu-
nity banks to our economy as well. In December, the FDIC released
a thorough and enlightening study on community banking that has
been quite helpful to our Members, and Governor Duke of the Fed-
eral Reserve recently highlighted how the Dodd-Frank Wall Street



7

Reform Act is being implemented in ways that consider the size
and the complexity of the institutions it impacts.

Reading through your testimony, I am reminded that appro-
priately regulating the larger banks is just as important to your
survival as reducing your regulatory burden.

There are a lot of advantages to being a large institution, and I
have heard many times that the small banks feel they are held to
a higher standard, that regulators pay much more attention to
their books even though community banks were not responsible for
the financial crisis.

I will continue to support the regulators in the implementation
of the Wall Street Reform Act to ensure that our financial system
is a stable one where small institutions like yours can thrive, but
regulators are only tasked with enforcing the laws that Congress
has passed.

So it is appropriate for us as lawmakers to turn our attention to
a discussion of what is and isn’t working right now and what we
might do to streamline these laws so we can get you back to your
communities creating jobs.

As you know, the House has already gotten to work on that by
passing the Eliminate Privacy Notice Confusion Act. Our Members
have received letters from your trade organizations, and over the
recess, visited you in your home districts in order to gather infor-
mation on other sensible reforms we might pursue that will help
you put more of your capital to work.

My staff and I have been reviewing these requests closely, and
I look forward to a productive discussion today. This has been an
area of strong bipartisan agreement, and I want to commend
Chairwoman Capito and Ranking Member Meeks on working to-
gether to make this hearing possible.

I yield back the balance of my time.

Chairwoman CAPITO. Thank you.

Mr. Fitzpatrick for 1%2 minutes.

Mr. FitzPATRICK. Thank you, Madam Chairwoman.

And I want to thank the witnesses for your testimony to the com-
mittee here today. I have been meeting on a fairly regular basis
with community bankers back in my district and I consistently
hear about examinations and regulations.

More recently, I am hearing a lot of anxiety with respect to
CFPB and also the Qualified Mortgage rule, and what I have been
telling them is that I believe that there is a broad acknowledge-
ment that Congress needs to do more to relieve community finan-
cial institutions from the regulatory burdens that they are facing,
and I believe this recognition has been borne out from hearings like
this and from meetings like the meetings that I am having and
other Members of Congress across the country are having with
their community bankers in their districts.

Community bankers are vital to the economy and I want to
thank you for what you do for our economy. I and my colleagues
on the Financial Services Committee will continue to look at how
we can help community banks, help Main Street, and I believe that
we will produce some meaningful legislation to that effect.

I know that I am committed to that and will continue to work
with the community bankers in our districts to that end.



I thank the chairwoman.

Chairwoman CAPITO. Thank you.

Mr. Scott for 2 minutes.

Mr. ScorT. Thank you very much, Madam Chairwoman.

I believe we all agree that regulatory reform is indeed necessary;
however, as we work forward with these issues revolving around
community banking, we must be sure the regulations meant to ad-
dress too-big-to-fail do not wind up placing a disproportionate bur-
den on the relative little guy of community banking.

A disproportionate burden of say compliance costs due to simple
economics of scale. We look at our industry, you have the smaller
banks, you have community banks, you have a regional bank. What
is the difference?

We have medium-sized banks. We have credit unions. We have
pawn brokers. We have loan companies. All have an impact when
we do regulations. In my State of Georgia, we have led the Nation
in bank failures. My colleague Lynn Westmoreland and I have
looked at that and so far, there is a determination that in some
cases, there has been too much regulation, and in other cases,
there has not been enough regulation.

So I assure all of you who are here to testify that this committee,
our committee, understands your concerns and I am hopeful that
as financial regulatory reform is implemented, we can work to
come to a consensus and indeed ensure that loopholes, where they
are, are closed, that transparency is emphasized, and those institu-
tions which contributed to the financial crisis are indeed held ac-
countable without harming smaller institutions, which is the heart
and soul of our lending system.

They are the ones that make the loans to the small business
community. They are the ones that make the loans to entre-
preneurs, to farmers, and to homeowners.

And so I think it is important, in closing, that we underscore
that we must not be afraid to make what I call smart adjustments
to the regulatory responses to the financial crisis, be it Dodd-Frank
or otherwise, where such adjustment is warranted, particularly to
portions that may not work as we intended or may have unin-
tended negative consequences.

Thank you, Madam Chairwoman.

Chairwoman CAPITO. Thank you.

Mr. Barr for 1% minutes.

Mr. BARR. Thank you, Chairwoman Capito, for holding this very
important hearing to examine the regulatory burdens on commu-
nity banks.

As T have travelled around the 6th Congressional District of Ken-
tucky and talked with community and regional bankers, whether
in Lexington or in more rural parts of my district, I have consist-
ently heard the same themes: that the regulations coming out of
Washington are too burdensome, too complex, and oftentimes, flat
out counterproductive.

I am frequently told by my community bankers that they feel
like they are no longer working for their communities, but instead
that they are working for the regulators.

I regularly hear that overregulation has effectively prohibited
reputational relationship and character-based lending which de-
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prives reputable entrepreneurs and small businesses of the ability
to access the capital needed to create jobs.

Why do we continue to suffer from persistent high unemploy-
ment in this country? Why is this the most anemic economic recov-
ery since the Great Depression?

I submit that this is one of the reasons, and the worst part is
that while regulatory costs are most directly seen firsthand by the
community banks, the consequences ripple right out into busi-
nesses on Main Street seeking credit to expand, the farmers seek-
ing agricultural loans, and families working to purchase a home.

I look forward to hearing from the witnesses about improvements
that can be made to cost-benefit analysis, about contradictory sig-
nals they receive from Washington, and about whether the current
regulatory environment is really protecting consumers.

Chairwoman CAPITO. Thank you.

And finally, Mr. Luetkemeyer for 172 minutes.

Mr. LUETKEMEYER. Thank you, Madam Chairwoman.

I want to thank Chuck Kim this morning. He is a banker from
the St. Louis area with Commerce Bank. He is a nice addition to
the panel. I am sure he is going to have some great insights to offer
today with regards to our discussion.

Regulatory requirements disproportionately burden community
banks that do not have the resources necessary to comply. That is
why in the coming weeks, I will introduce legislation to reduce
some of the burdens facing community banks.

As in the 112th Congress, this legislation will seek to give com-
munity banks the ability to attract capital, support the needs of the
customers, and contribute to the local economies.

It is time for Washington to work with community banks instead
of against them. I now look forward to working with the commu-
nity leadership as well on initiatives to enable our community
banks to help the communities they serve.

And with that, Madam Chairwoman, I yield back.

Chairwoman CAPITO. I thank the gentleman.

And that concludes our opening statements, so I would like to
welcome our panel of distinguished witnesses.

Each of you will be recognized for 5 minutes to give an oral pres-
entation of your testimony. And without objection, each of your
written statements will be made a part of the record.

Our first witness is Mr. Ken L. Burgess, chairman, First Banc-
shares of Texas, Inc., on behalf of the American Bankers Associa-
tion. Welcome, Mr. Burgess.

I would ask all of the witnesses to pull the microphones close, so
we are able to hear you. Thank you.

STATEMENT OF KENNETH L. BURGESS, JR., CHAIRMAN, FIRST
BANCSHARES OF TEXAS, INC., ON BEHALF OF THE AMER-
ICAN BANKERS ASSOCIATION (ABA)

Mr. BUrGESS. Thank you, Chairwoman Capito. Chairwoman
Capito, Ranking Member Meeks, my name is Ken Burgess, and I
am the chairman of FirstCapital Bank of Texas, a community bank
located in Midland, Texas.

FirstCapital was formed in 1998 and has since expanded to $713
million in assets serving Midland as well as Amarillo and Lubbock.
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I appreciate the opportunity to be here to present the views of
the ABA. Hearings like today’s are very important. It is an oppor-
tunity to change the dialogue from just talking about the impor-
tance of community banks to what can be done to stop the rapid
decline in the number of small banks and start taking action to as-
sure we have a healthy and vibrant community banking sector.

Many actions since the financial crisis have hurt, not helped,
community banks. For example, at the same time that banks were
trying to serve their local communities, new rules meant more com-
pliance officers and fewer customer-facing employees.

Just when regulators want to see banks grow, they raise capital
standards and now are proposing new Basel III standards that will
surely force banks of all sizes, but particularly small banks, to re-
duce lending.

Just when the housing market most needs mortgage loans, new
rules are imposing costs so high that many community banks will
likely scale back their mortgage operations. These concerns may
even force my bank and others like it out of the mortgage lending
business altogether.

Make no mistake about it, this burden is keenly felt by all banks.
For my bank, we spend nearly $1 million on compliance every year
and we added 10 new members to our staff to meet compliance re-
quirements just this past year.

As a $713 million bank, we are better able to absorb the compli-
ance costs. For the medium-sized bank with $168 million in assets
and only 39 employees, this burden is nearly overwhelming.

Some would say this is simply the cost of doing business, but
every dollar used for compliance costs is a dollar not used to lend
in our communities, and unfortunately the costs are going up every
year, and as they do, small banks disappear.

In fact, there are 1,500 fewer community banks from a decade
ago. Today, it is not unusual to hear bankers from strong healthy
banks say they are ready to sell because the regulatory burden is
simply too much.

It is time to make changes that have tangible results. ABA ap-
plauds Congress on recent additions such as the ATM placard and
privacy notice bill. More can and should be done. Let me highlight
just a few.

First, the financial services examination process should be im-
proved. Our bank has been fortunate in that our exams have con-
tinued to be thorough and fair. This is how it should be for all
banks; however, I have heard a much different story from many
community bankers.

We need an exam process that provides consistent, timely exam
reports as well as an appeals process free from threat of retalia-
tion. We thank Chairwoman Capito and Representative Maloney
for introducing H.R. 1553, which addresses the many important
concerns.

Second, Basel III should be reformed so that capital rules en-
hance not inhibit the role of any bank, but particularly community
banks.

Current proposals would introduce significant volatility into bank
capital levels and force many banks to change their core business
model due to unfair risk weightings.
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Third, mortgage rules should be simplified and consistent. The
new mortgage rules are creating severe legal risks. Our bank and
many others will not make loans outside the narrow regulatory
box, and many banks will likely be forced to exit mortgage and re-
tail lending altogether due to higher risks.

Fourth, clarify that banks are exempt from municipal advisor
registration requirements and ensure that banks can buy and sell
municipal bonds. We urge this committee to adopt a bill similar to
S. 710, the Municipal Advisors Relief Act of 2013, which was re-
cently introduced in the Senate.

In summary, community banks face an uphill battle against ex-
cessive regulatory burden. Congress has the power to lift some of
this burden and to turn the tide in favor of our Nation’s community
banks.

In order to do this, we need to move beyond simple good inten-
tions and take decisive action. The ABA stands ready to assist this
subcommittee in those efforts.

Thank you very much.

[The prepared statement of Mr. Burgess can be found on page 46
of the appendix.]

Chairwoman CAPITO. Thank you.

Our second witness is Mr. Charles G. Kim, executive vice presi-
dent and chief financial officer, Commerce Bancshares, Inc., on be-
half of the Consumer Bankers Association.

Welcome.

STATEMENT OF CHARLES G. KIM, EXECUTIVE VICE PRESI-
DENT AND CHIEF FINANCIAL OFFICER, COMMERCE BANC-
SHARES, INC., ON BEHALF OF THE CONSUMER BANKERS AS-
SOCIATION (CBA)

Mr. KiM. Thank you.

Chairwoman Capito, Ranking Member Meeks, and members of
the subcommittee, my name is Chuck Kim, and I am executive vice
president and chief financial officer of Commerce Bancshares. Com-
merce was founded in 1865 and serves customers in Missouri, Kan-
sas, Illinois, Oklahoma, and Colorado.

Our engaged and passionate workforce is guided by our customer
promise: we ask; listen; and solve. Commerce is also a member of
the Consumer Bankers Association, which has been the recognized
voice on retail banking in the Nation’s capital for more than 90
years.

On behalf of both Commerce and the CBA, I appreciate the op-
portunity to be here today. CBA has long been a proponent of re-
ducing regulatory burden and is enthusiastic about working with
the subcommittee to achieve our shared goals.

First, we applaud Chairwoman Capito and others for high-
lighting how the CARD Act is unfairly impacting spouses’ ability
to access credit. This unintended consequence is a great example
of how regulations can impact a bank’s ability to provide financial
p}l;oducts to consumers. We await the CFPB’s final rule to correct
this.

I would also like to thank Congressman Luetkemeyer and others
for their leadership in removing the unnecessary requirement of
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duplicative ATM fee disclosures and for their efforts this Congress
on privacy issues.

We have seen significant regulatory changes with the passage of
the Dodd-Frank Act, the creation of the CFPB, and other new
rules. The rules promulgated by our regulators were needed to pro-
tect consumers and ensure a healthy baking industry. As we adjust
to this new landscape, unintended consequences will surely arise
throughout the process.

As we go forward with helping customers and small businesses
meet their financial needs, regulators should consider not only the
one-time cost and the annual cost of compliance, but also the im-
pact on innovation, new product development, and the overall di-
version of resources from meeting customer needs.

Regulatory agencies should also consider how the various regula-
tions overlap and interact. While one regulation might not be a
problem, the issuance of numerous regulations at the same time
can be very challenging.

For example, we have seen a tremendous amount of change in
the market space. New regulations on appraisals, servicing, loan of-
ficer compensation, and underwriting will impact the mortgage
market as banks work towards compliance while seeking guidance
on the new rules.

One area where we find ourselves seeking answers is the Quali-
fied Mortgage rule. As we prepare for the January 2014 compliance
date, we face some difficulty waiting for guidance from the CFPB.
We need more clarity and enough time to comply.

While we continue to move forward with the implementation of
the CFPB’s mortgage rules, we anticipate additional impacts from
the Qualified Residential Mortgage (QRM) rule and Basel III, both
of which also affect mortgages.

The impact of Basel III on home equity lines may also harm
small business owners who use them to start, fund, and expand
their businesses.

We are hopeful that regulators will provide the industry with a
coordinated final QM rule to provide the clarity we as an industry
constantly seek during any period of regulatory change.

The absence of regulatory clarity is a difficult cost to quantify
and may hinder a bank’s ability to fully comply by a rule’s specified
effective date. Our systems are complex, they are intertwined, and
they are very costly to change.

When rules are not clear or there is uncertainty about future
rules, financial institutions will minimize risk by delaying or elimi-
nating new products and services.

One way this can occur is when enforcement actions are used by
regulators as a proxy for industry guidance instead of using the
formal regulatory process. Enforcement actions that are not
grounded in clear rules provide little clarity for the industry.

Exams are the hallmark way in which consumer protection and
safety and soundness are maintained by regulators; however, su-
pervision can become unnecessarily burdensome if the examination
process is inefficient, if the rules are too complex, if there are mul-
tiple regulatory agencies covering the same examination territory,
or if the process is unnecessarily slow.
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We applaud this subcommittee for its work to improve the exam
process and CBA looks forward to working with the subcommittee
in the future.

We would also suggest the subcommittee review inefficiencies in
both the ESIGN Act and the CARD Act’s rate increase review re-
quirement to further reduce regulatory burden.

In conclusion, we expect the regulatory environment to remain
challenging as the CFPB and the prudential regulators issue more
rules including QRM, Basel III, and others.

It is important to understand how excessive and unnecessary
regulations are costly are to consumers. The more clarity, coordina-
tion, and cost-benefit analysis we see, the better we can serve our
communities and prevent unintended consequences. Thank you.

[The prepared statement of Mr. Kim can be found on page 65 of
the appendix.]

Chairwoman CAPITO. Thank you.

Our next witness is Mr. William A. Loving, president and CEO
of Pendleton Community Bank, on behalf of the Independent Com-
munity Bankers of America.

Welcome.

STATEMENT OF WILLIAM A. LOVING, JR., PRESIDENT AND
CHIEF EXECUTIVE OFFICER, PENDLETON COMMUNITY
BANK, ON BEHALF OF THE INDEPENDENT COMMUNITY
BANKERS OF AMERICA (ICBA)

Mr. LovING. Chairwoman Capito, Ranking Member Meeks, and
members of the subcommittee, my name is William A. Loving, Jr.,
and I am president and CEO of Pendleton Community Bank, a
$260 million bank in Franklin, West Virginia. I am also chairman
of the Independent Community Bankers of America, and I testify
today on its behalf.

America’s 7,000 community banks, including those located in
rural and small towns, are dedicated to lending in their commu-
nities and supporting their broad-based economic recovery.

Unfortunately, in addition to the existing regulatory burden, a
glut of new rules that are not proportional to our size, business
model, or risk is stunting our potential to do so.

Sensible, targeted, regulatory relief will allow community banks
to realize their full potential as catalysts for entrepreneurship, job
creation, and economic growth.

To that end, ICBA has developed a package of legislative rec-
ommendations known as the Plan for Prosperity that will go a long
way in rebalancing our regulatory burden and will allow us to in-
vest more of our private capital and labor resources in serving our
communities.

Because my time is limited, I will focus on the mortgage provi-
sions of the plan. We believe that portfolio lending, because it pro-
vides an overriding incentive for lenders to ensure a loan’s afford-
ability and performance, should be the principal criteria for pro-
tecting community banks from heightened litigation risk and ex-
emption from costly new requirements.

Such protections and exemptions are essential to preserving a
private capital lending model. This model has worked well for dec-
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ades, experienced a low default rate, and is often the only source
of credit for many customers and communities.

In the rural areas I serve, many loans are ineligible for sale into
the secondary market because of stringent appraisal requirements,
because the house sits on an irregular or mixed-use property, or be-
cause the borrower has a nontraditional income.

I am happy to hold these loans in my portfolio; however, the only
way I can manage interest rate risk is to structure the transaction
as an ARM loan or a ballooned loan which is re-priced and renewed
at maturity; typically 3 to 7 years.

Because these loans cannot be securitized, they must be funded
through retail deposits which include higher cost CDs. For this rea-
son, the required pricing often triggers the regulatory definition of
higher-priced mortgage loans, which is based on an unrelated sec-
ondary market index.

But this lending model is at risk. New CFPB rules would only
provide Safe Harbor litigation protections to balloon loans made by
lenders that operate predominantly in rural counties. Applying the
narrowly defined rule designation at the county level produces ar-
bitrary results.

Many community banks that have all the characteristics of rule
lenders will fail the test. To illustrate the problem, attached to my
written testimony is a State-by-State map of rural county designa-
tions based upon the criteria that CFPB will use. I urge you to look
at your own State. You may be surprised at the results.

In my State of West Virginia, arguably a rural State in its en-
tirety, 26 of 55 counties fail the CFPB’s rule test. Similarly, higher-
priced loans, even when that pricing is aligned with the lender’s
cost of funds, risks, and other factors, are excluded from the Safe
Harbor and will be subject to an escrow requirement for taxes and
insurance.

For low-volume lenders in particular, an escrow requirement is
expensive and impractical. Our recommended solution avoids the
torturous analysis required by the CFPB. It is clean, straight-
forward, and easy to apply: provide QM Safe Harbor status and an
exemption from the escrow requirement for all community bank
mortgage loans held in the portfolio.

Additionally, the escrow requirement is unnecessary for portfolio
lenders like Pendleton who have every incentive to ensure that the
borrower can make tax and insurance payments.

These burdens will simply curtail prudent lending to qualified
borrowers who have no other sources of credit.

Before closing, I would like to thank Chairwoman Capito and
Congresswoman Maloney for introducing H.R. 1553 yesterday,
which will provide for needed examination reforms called for in the
plan to prosperity.

I would also like to thank this committee and the House for
quickly passing the Privacy Notice Confusion Elimination Act, an-
other key provision of the plan introduced by Congressman
Luetkemeyer.

Finally, we are grateful to the members of this committee who
have introduced additional provisions for the plan for prosperity.
Thank you again for the opportunity to testify.
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[The prepared statement of Mr. Loving can be found on page 76
of the appendix.]

Chairwoman CAPITO. Thank you.

Our final witness is Mr. Preston D. Pinkett, III, president and
chief executive officer, City National Bank of New Jersey.

Welcome.

STATEMENT OF PRESTON PINKETT, III, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, CITY NATIONAL BANK OF NEW
JERSEY

Mr. PINKETT. Thank you, and good morning.

I am president of City National Bank of New Jersey. We are a
$350 million African-American-owned and operated bank
headquartered in Newark, New Jersey.

At $350 million, that makes us the 7th largest African-American
bank in the country, and so I would like to talk a little bit about
the difficulty minority banks are having as they deal with, sort of,
all of the regulation and the business challenges we face.

We are regulated by the Office of the Comptroller of the Cur-
rency. We are also regulated by the Federal Reserve because we
have a holding company, and we are regulated by the FDIC, of
course. And I could go on.

And so, the regulations continue to pile up. As Ranking Member
Waters mentioned—thank you very much—I am on the advisory
board for the Office of the Comptroller of the Currency’s Minority
Depository Institutions Advisory Committee which is focused on
trying to figure out what the regulators can do to improve access
and support minority institutions.

It is an effort that is focused on trying to make a difference in
the communities where minority institutions function, and I think
there is a lot of work that is happening and we are very pleased
to be part of that.

I accepted the job focused on minority institutions because I
think it matters. I think this work is really important. There are
a small number of minority depository institutions and an even
smaller number of African-American institutions focused in Amer-
ica and we need to preserve those institutions.

The largest challenge we face, I think, is that there is regulation
in FIRREA Section 308 that speaks to the need for the regulators
to preserve minority institutions, support minority institutions.

What I hear from the regulators is that they don’t have guidance
from this body on what that means. So they have no specific au-
thority or no specific guidance on how to make life a little more
bearable for minority institutions.

They understand the struggles we face. We are in high-risk mar-
kets engaged in high-risk business but they don’t have levers or op-
portunities to, or even direction as to what it means to preserve
and protect those institutions to support them.

I really would like to applaud the work—the intention of this
committee because I think that there is a lot to be done and it is
important of course to continue to focus on securing the safety and
soundness of the economy as well as of these institutions.

We want to be fair. We want to be responsive to community
needs. The banks that I work with in the National Bankers Asso-
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ciation are all interested in the communities that they serve and
no one wants to take advantage of consumers, and I think that is
a fair assessment of all of the community banks that I know.

It is important that this body understand that access to financial
services through low- and moderate-income communities is essen-
tial and that it be through regulated institutions.

If we were to fail, if we were unable to serve our customers, they
would be forced to use alternative service providers and those serv-
ice providers would charge much more and have much less compas-
sion and understanding about how to do business with our cus-
tomers.

We understand that there is a commitment to consumers and we
share that commitment. The degree to which there can be some
flexibility in business models so as to ensure the products and serv-
ices we offer are reflective of that which the community needs is
important to us.

Let me just touch on some of the things that haven’t been men-
tioned. A lot of what I have prepared has already been said, so I
don’t want to repeat that over again. But there are some things
with which those in our industry are struggling.

We have TARP funds and the TARP redemption process is one
in which it is unclear and for our institutions which are minority-
owned because they are 51 percent minority-owned, the ability to
raise capital is not quite as easy as it is for larger institutions or
even non-minority institutions, and so the TARP redemption proc-
ess being made clear and giving us sufficient time to align the re-
sources we need would be helpful.

We have gone through the process with the Capital Purchase
Program. And next, that will be the Community Development Cap-
ital Initiative, the CDCI funding. Those institutions have not yet,
in most instances, plan for how they will deal with that redemp-
tion.

Tax policy: we have deferred tax excesses due to losses. To the
extent that we could work out a solution for minority institutions
so that the change of control provisions in investments don’t ad-
versely affect them when they raise capital, that would be helpful
in sustaining the institutions and allowing them to survive.

And on the last, I would just like to ask you to please encourage
the Community Development Financial Institutions fund in Treas-
ury to continue to support minority banks and minority institutions
as they reach out to the communities to do the business of helping
to turn the most needy areas of this country around. Thank you.

[The prepared statement of Mr. Pinkett can be found on page 144
of the appendix.]

Chairwoman CAPITO. Thank you.

I thank all of the witnesses, and we will now begin the question
portion of the hearing. I will recognize myself for 5 minutes.

Several of you mentioned the costs of compliance but you men-
tioned that there was a 2001 survey which found that nearly half
of the banks surveyed point towards compliance as the reason for
not offering a new product, no longer offering certain accounts, or
market expansion.

I am interested in the effect this is having not only on the insti-
tution, but the consumer, and I think Mr. Kim and Mr. Burgess,
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you mentioned this in your testimony. What types of new products
or new accounts are you talking about when you are talking about
that?

Mr. KiM. One thing that comes to mind are prepaid cards. Those
are popular with a lot of consumers now whether they are gift
cards or payroll cards or a general purpose reloadable card, and
there has been a lot of regulation recently around those products
that probably make the business case for them just kind of com-
pletely go away. And so, we would—

Chairwoman CAPITO. For a community bank?

Mr. KiMm. Right. For a community bank and maybe for anybody.
A bad regulation can hurt everybody in that case.

Chairwoman CAPITO. Right.

Mr. KiM. So, that is one area where we have seen some real
problems and that is a product we issue. For instance, there were
some regulations in a Q&A format that were put out recently
which caused us to stop selling gift cards in our branches for a pe-
riod of time until we get some clarity on the regulation.

And so, customers are just not getting those products and others
will shy away from those kinds of products because we have regu-
latory ambiguity.

Chairwoman CAPITO. Right.

Mr. Burgess, did you have any other suggested products, or
where you are limiting your market expansion because of this?

Mr. BURGESS. Madam Chairwoman, I wouldn’t say that it has
limited us yet, but the two major concerns I have would be on the
mortgage side because we are a relatively large mortgage lender for
our size bank, and with some of the things that are coming out in
the QM rules and a few of the other things that are coming out,
we have a concern that the box is becoming so small for people to
fit into and the risks are becoming so high to be outside that box
from our standpoint, depending on how all of this comes out, we
will have to make a decision as to whether we stay in the mortgage
lending business.

We are not as big of a retail lender outside of the mortgage busi-
ness, but retail lending has some of the same concerns with some
of the compliance issues that are arising.

Chairwoman CAPITO. All right. Let’s talk about Qualified Mort-
gages. It came up in everybody’s testimony. This is my concern—
as you mentioned the narrow box—you folks are in business obvi-
ously for your shareholders and to do the right thing.

What kind of consumer do you envision that once these rules be-
come—even if they are—let say that they lack the clarity because
they are not going to be clear. Let’s face it; it is a new world out
there. And so, it is going to be more difficult.

So you are going to err on the side of caution, I would imagine.
Instead of saying, “I will take the risk on this,” you are going to
pull back.

What kind of consumer is the one who is going to be most hurt?
I would imagine Mr. Pinkett might have a—because you dealt with
higher risk. What kind of concerns do you have about your con-
sumers in this new, Qualified Mortgage world?

Are you just going to write less mortgages or—
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Mr. PINKETT. I'm sorry. It certainly becomes difficult to write as
many mortgages. It becomes more of a factory as opposed to a cus-
tomized consumer product. So the challenge of all the regulations
that dictate what the product should look like is that they also dic-
tate what the customer should look like—

Chairwoman CAPITO. Right.

Mr. PINKETT. —and it leaves less flexibility. I think the direction
of ensuring that the consumer has choices and ensuring that the
consumer is well-served is important, but I would offer that the
regulators could ask us to justify how the product works in a way
that is supportive of the customer as opposed to telling us what the
product should look like.

Chairwoman CAPITO. Excellent suggestion.

Mr. Loving?

Mr. LoVING. As indicated, the QM rule has a narrow definition
as it relates to the rule designation. That is a problem for us sim-
ply because of the high price mortgage, but you also will find farm-
ers who have seasonal or nontraditional income. They fall outside
of the income requirement.

They may have high-wealth individuals who have substantial as-
sets that historically we have made loans based upon their finan-
cial history, the financial net worth, but all of a sudden their in-
come doesn’t meet the criteria and so they fall outside the guide-
lines.

So unfortunately, this rule will carve out a lot of good borrowers
for mortgages.

Chairwoman CAPITO. Okay.

Mr. Kim, I have 10 seconds.

Mr. Kim. I think also physicians, new physicians for instance is
another area where we tend to be accommodating. They are people
who are going to make a lot of money at some point in the future
and they probably wouldn’t fit a QM the way that we would under-
write them.

Chairwoman CAPITO. Oh, actually I did hear that from one of my
community bankers in West Virginia who sort of specializes in that
product.

All right. Mr. Meeks for 5 minutes.

Mr. MEEKS. Thank you, Madam Chairwoman.

As legislators, one of the challenges we have is that many defini-
tions exist for a community bank. And in February, Federal Re-
serve Chairman Ben Bernanke gave a speech on the importance of
community banking to the economy.

In that speech, he noted that although community banks provide
a wide range of services for their customers, their primary activi-
ties revolve around the traditional banking models, specifically tak-
ing short-term deposits to fund longer-term investments such as
small business, agricultural, or commercial real estate loans.

So my question, Mr. Burgess, is do you think it is more appro-
priate to define a community bank by its activities rather than the
size of its balance sheet?

Mr. BURGESS. I would say that would be true because I think
what should be done is we should look at the risks that a bank is
taking to determine how much regulation needs to be there and not
necessarily the size.
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Because there can be some fairly large regional banks that are
just plain vanilla, providing plain-vanilla products and they are not
taking a lot of risks that would create a lot of risk in the balance
sheet, and I think the regulations are to be focused on risk and not
on size.

Mr. MEEKS. Mr. Loving, would you support reforms that are tar-
geted towards community banks that focus on providing services in
“traditional” banking?

Mr. LOVING. I believe community banks are those that have oper-
ated and operate in the traditional banking model except, as you
said it, short-term deposits and fund long-term investments.

I think the risk model and the risk matrix that they employ is
the definition of the community bank. They lend locally. They are
relationship lenders. They know their customers. They are operated
locally, and so I would agree.

Mr. MEEKS. Mr. Pinkett, could you tell us, have your interactions
with regulators suggested that they are concerned about the pres-
ervation of MDIs?

Mr. PINKETT. It has suggested that they are concerned. I think
it has also suggested that they don’t know how that concern trans-
lates to action.

Mr. MEEKS. What do you think would help preserve the MDI sta-
tus? For example, CPP and raising capital?

Mr. PINKETT. I think the—in dealing with the TARP issue and
how that capital has flowed to the institutions and then how it gets
paid out is a challenge.

I think that part of the challenge is that we have to reflect the
value of the institutions today as we redeem those shares and that
is a challenge for Treasury, because in some sense, I would say
Treasury sees this as more debt than equity in those institutions.

But I think that the ability to raise capital really is reflective of
the ability to manage getting new capital in without changing the
nature of the institution.

So focusing on the minority depository institution’s activities and
the fact that it remains focused on minority communities and re-
mains managed by minorities and overseen by a minority board re-
gardless of the makeup of the shareholders, I think would be a big
step in allowing them to raise the capital they need to be stable
and secure.

Mr. MEEKS. Mr. Kim, to what extent if any are compliance costs
a driver for consolidation in the community banking sector? And do
you know of any banks that have merged with each other perhaps
or shut down entirely because they couldn’t keep up with the com-
pliance costs?

Mr. KiM. We are very aware of what is going on in the commu-
nity banking market both in banks smaller than us and our same
size and truly that is a driving factor.

I heard a story—it is interesting you ask this—last week I was
sitting with a young man whose family had been in the banking
business in Kansas.

He said he made it through the Depression, made it through the
Dust Bowl, and now he has a cousin who is in his 60s and is run-
ning a $70 million bank in Kansas and he said, “They don’t make
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a whole lot of profit. What profit that they made, they were going
to have to invest in hiring compliance officers.”

And his family, after all those years of being in the banking busi-
ness—he actually said his cousin said, “I don’t want to burden my
family with continuing to run the bank.”

Mr. MEEKS. Let me just also say though, when we talk about the
QM rule, I wouldn’t be here if the QM rule as proposed today was
in place when my parents bought a house.

They would have never qualified for a house under the QM. And
had they not been able to buy that house, I wouldn’t have been
able to go to college because it was because of that house that they
were able to finance my education.

So what we will be doing with the QM rule as it is proposed is
locking out a whole segment of Americans who want the American
dream of owning a home, who can then help their children get the
quality education that they need so that we can all prosper in this
place—so I am with you 100 percent when—if you looked at some
of these rules, there were all unintended consequences. Some of
them just don’t make any sense to me. The QM rule as proposed
is one of them.

I yield back.

Chairwoman CAPITO. Thank you.

Mr. Duffy for 5 minutes.

Mr. Durry. Thank you, Madam Chairwoman.

You can see that all the news reporting about congressional grid-
lock has been wrong. We all get along and a great hearing of bipar-
tisanship and I think it underscores the fact that this issue we are
talking about today is not an urban versus rural, Democrat versus
Republican, liberal versus conservative issue. This is an issue that
is affecting our country as a whole, and I think it is really impor-
tant that we have more light shed on it and we get some congres-
sional action.

I want to talk about Basel III a little bit because many of my
Wisconsin bankers, some of whom are here today, continually bring
this up to me and its impact on their ability to perform.

We all want to have strong capital requirements. We all want to
have safe and sound banks. We want to make sure we don’t have
taxpayers bail out the banking industry again.

So when we look at Basel III and its proposals, why wouldn’t you
all agree with it? And if you don’t agree with it, what negative im-
pact will it have on your bank’s ability to do its important job?

Mr. Loving?

Mr. LovING. There are several provisions of Basel III that con-
cern community banks and concern me personally. The AOCI pro-
vision will certainly distort capital as interest rates move.

And also the risk weights that are assigned to mortgage loans;
if you take the Basel III provision and you take the QM require-
ment that is being proposed, that is a significant process on mort-
gage lending that will curtail mortgage lending and balloon loans
in particular. Just because it is a balloon loan, by definition, it will
receive a higher risk classification although it is not a riskier asset.

Mr. DUFFY. Mr. Burgess?

Mr. BURGESS. I am not even sure where to start on it because
there are so many provisions in Basel III that could have a nega-
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tive impact, but just to mention a few: eliminating trust preferred
securities, which were grandfathered under the Dodd-Frank Act.
We don’t have a lot of that, but we have about $3 million of it and
we have been able to use that as capital to help our bank grow and
provide more loans within our communities and if that is taken
away, we are going to have to find a place to replace that.

The complexity of the weightings on each type of loan: in the
past, we have risk-weighted pools and so you could go into the call
report and you could figure out what the risk-weighted assets were
by looking at the call report. You have to do that loan by loan, so
there is complexity.

And on the mortgage side, as he just mentioned, as I said, we
are fairly large in the mortgage business, there are several provi-
sions there that in our case, our mortgage loans are probably the
safest loans that we have on our books. We have never foreclosed
on a mortgage loan in 15 years. So we are now talking about sig-
nificantly increasing the risk weightings on probably the safest
part of our portfolio.

I will stop now for others, but there are a number of other
things.

Mr. KiM. T would just say in general, as Chairwoman Capito
pointed out, the rule was written for the world’s banks and it
makes sense for those systemically important institutions and
}here needs to be some sort of level playing field. It wasn’t written

or us.

It really does not work for us. Now, the Federal Reserve and the
way that it interprets the rules maybe will make it easier for banks
of various sizes to comply by throwing some things out but we are
not sure. There is no clarity.

We don’t know where that is going, and there have been calls
from a couple of the FDIC Board Members, Tom Hoenig and other
gentlemen, suggesting that there is a much simpler way to do this,
especially for banks in our weight classes.

Mr. PINKETT. Mr. Duffy, I feel like I should stand up for this
since no one else has, but I really can’t come up with a reason why
a $350 million bank would want to go through the brain damage
and difficulty of being—that this legislation was set up for, for tril-
lion dollar institutions. It is just not appropriate for us.

Mr. DUFry. And I wanted to make sure everyone had a chance
to answer the question. I only have 45 seconds left. Does Basel III
have an impact on a smaller bank’s ability to compete with the
larger bank? Is the cost imposed on a smaller bank greater than—

Mr. PINKETT. Yes.

Mr. LovING. Yes. It certainly does, and when you add to it the
competitive advantage that the larger institutions have in cost of
funding, it just complicates the competitive issue.

Mr. DurFy. If you had a recommendation, would it be for an ex-
emption or would it be for delays? What is the recommendation
that you would give us?

Mr. LoVING. Exemption.

Mr. PINKETT. Exemption.

Mr. BURGESS. Exemption. I would say we need to reduce the
complexity of the rules so that it is much easier to determine what
the capital needs are. It is so hard to figure that out right now.
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Mr. KiM. Neither. And if there is an exemption, it needs to be
at the level of systemically important institutions, not banks like
us.
Mr. DUFFY. I yield back.

Chairwoman CAPITO. Mrs. McCarthy for 5 minutes.

Mrs. McCarTHY OF NEW YORK. Thank you very much, and
again, thank you for having a second hearing on what we can do.

Mr. Kim, when you were speaking, the only thing I could think
of is one size does not fit all. Unfortunately, down here in Con-
gress, sometimes when the rules go by it is for everybody, and it
just doesn’t work out, and most of us here agree with that.

I wanted to ask you, the alternative products that help move the
underbanked and the unbanked into the financial system are of
great interest to me and to my constituents out on Long Island,
New York.

It is important that there are safe, regulated products available
to people that allow them to build their confidence and trust in the
banking system while providing Main Street banking which many
of us grew up with and we happen to like our local bankers to go
in.
So I guess in your testimony you were discussing conflicting reg-
ulatory requirements that make offering short-term, small-dollar
products very difficult, as well as inconsistency on certain regu-
latory requirements that make it difficult for banks to offer prod-
ucts that provide consumers access to funds to fill short-term gaps.
You explained that a little bit, but could you go into that a little
bit more detail?

Mr. KiM. Sure. There is a need for short-term liquidity products.
You can see it; little offices spring up in various areas of town for
payday loans or title lending or any of those kinds of things. Some
people do use the overdraft method to finance their short-term cash
needs, which is not a very prudent way to do that.

And I think to the extent that we can move those loans into the
banking system and there is some sort of a Safe Harbor that we
can operate under to offer those kind of products and we have to
be able to offer them profitably.

Frequently what happens and what kind of scares many bankers
away from providing products to lower-income consumers is there
is regulatory risk and there is also a lack of a business model and
a lot of times people are willing to pay for things that maybe we
don’t think they should.

How many of us have adult children who are willing to pay $5
to get cash out of an ATM despite the fact that we say, “Don’t do
that.” They do that. They want the convenience. That is what they
want.

So I would say that if there was a Safe Harbor, a clear definition
of how those products could work, we would all be better off if the
banking system provided those as opposed to the nonbanks.

Mrs. McCARTHY OF NEW YORK. Just a follow up, and this is
going to be general to those who want to answer it, I had read the
GAO report from 208 to 211 and we learned that many of the small
bank failures during the financial crisis were attributed to high
concentration in commercial real estate loans associated with poor
underwriting in management in the institution itself.
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I am interested in hearing how you would propose to address
these issues so that small banks may continue to lend while main-
taining the safety and soundness of the institution.

We do know that a lot of banks did fail and most of the areas
that I was looking at on the map were probably areas that had
high concentrations of large construction loans. How do we handle
that? How would you all handle that?

Mr. BURGESS. I think in our particular case, we actually do make
quite a few CRE-type loans, but we manage our concentrations and
we make sure that we stay within the safe concentration levels
that we should.

And T think the regulators are doing a really good job of looking
at that now and making sure that everybody has strong concentra-
tion policies in place to make sure that you are not putting all of
your eggs in one basket.

Mrs. McCCARTHY OF NEW YORK. So you basically agree with those
regulations, to keep that stronger so the banks don’t fail?

Mr. BURGESS. I think that is one of the risk mechanisms which
need to be there. If you put all your eggs in one basket, you are
taking the risk that if things go bad in that area, it can take the
bank down.

Mrs. MCCARTHY OF NEW YORK. Mr. Pinkett?

Mr. PINKETT. Yes. I am in one of those banks that was overcon-
centrated in commercial real estate. That is how I got my job. I
think the solution is to have—the regulatory solution, I mean,
there is a management solution, which is better management. The
regulatory solution would be to identify where there is poor man-
agement and actually to encourage management changes and to
look at the bank not from a “gotcha” point of view but from how
a, “Can I help you survive and move forward point of view?”

That is guidance the regulators just don’t have at this moment,
but we are seeing more of it, I would say at least from my primary
regulator, and having more productive conversations, which I think
will help the banks succeed.

I don’t think there is anything this body or any other body can
do if management is poor and continues to make bad decisions, but
what we can do and what we ought to do for the taxpayers is to
identify poor management and do as much as we can to move them
out as quickly as possible.

Mrs. McCARTHY OF NEW YORK. Thank you.

Thank you for all your testimony.

I yield back.

Chairwoman CAPITO. Thank you.

Mr. McHenry for 5 minutes.

Mr. McHENRY. Thank you, Chairwoman Capito.

Thank you all for testifying, and thank you for making loans in
our communities. I want to follow the chairwoman’s questions
about the Qualified Mortgage, the QM rule that the CFPB issued.

Now, let me just go across-the-board, each one of you, yes or no,
do you make mortgage loans?

Mr. Burgess?

Mr. BURGESS. Yes.

Mr. Kim. Yes.

Mr. LOVING. Yes.
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Mr. PINKETT. Yes.

Mr. McHENRY. Fantastic. We have seen from the CFPB the QM
rule. I don’t know if it is quite as thick as the Bible, but let’s just
say it is a little long and very complex.

How many of you intend to make mortgages outside of that QM
box?

Mr. BURGESS. Under no circumstances.

Mr. KiM. We are still evaluating that.

Mr. LoviNG. We are evaluating the implication as well of making
mortgages outside of the designation because of the risk potential
that is possible.

Mr. PINKETT. We are also, the risks, but also the need that we
see in the communities that we serve.

Mr. McHENRY. So there is a give-and-take and you would like to
make mortgages outside of the QM rule and you are trying to fig-
ure out how to do that?

Mr. PINKETT. We would like to service our customers if we can,

yes.

Mr. McHENRY. And so the implication there is that the QM does
limit your ability to do so?

Mr. PINKETT. I believe it does.

Mr. McHENRY. Okay. Now, it is interesting because Richard
Cordray, who under some reports has a position at the CFPB, and
under other reports is unconfirmed—anyway, we will get into that
issue at some other point, I would hope.

But anyway, Mr. Cordray gave a speech at the Credit Union Na-
tional Association—I don’t think any of you on the panel were in-
vited to that, but needless to say, I think some of you might have
seen his comments that he wanted to encourage institutions to lend
outside of the Qualified Mortgage rule.

Let me just ask again. Mr. Burgess, any interest in doing that?

Mr. BURGESS. In our mind, we make about 1,000 loans or so a
year and to have that much unmeasured risk out there that we
cannot evaluate on an ongoing basis for the life of the loan is some-
thing that we just don’t feel we can do.

Mr. McHENRY. Okay. So no interest.

Mr. BURGESS. No.

Mr. McHENRY. All right. Last week, it was reported that the
White House is “encouraging lenders to use more subjective judg-
ment in determining whether to offer a loan.”

Now of course, this contradicts Dodd-Frank. It also contradicts
the rule put in place by the CFPB and what I am hearing from the
iridustry is that runs counter to the encouragement of all their reg-
ulators.

I am not asking you to testify against your regulators; I certainly
want all of you to live happy and productive lives, and that is prob-
ably not the easiest way to make that happen, but just give me a
little word about the conflicting messages you are receiving on this
matter in particular.

Mr. Kim?

Mr. KiM. There is a continual friction between safety and sound-
ness, the regulation and then the need to make loans in under-
served markets and in fact the QM rule probably makes it harder
to make loans in underserved markets.
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And so, if we comply with QM, we will make fewer loans there
and they will rap us on the knuckles for not making the loans.

So that is an example of where the lack of clarity or the conflict
in the regulation is a problem.

Mr. McHENRY. Mr. Pinkett?

Mr. PINKETT. We have not had any issues with our regulators on
this topic. In general, I think it is a matter of, we both have the
same interest, which is exactly as you phrased it, which is, how do
you service customers and how do you run a safe and sound insti-
tution?

Those two things sometimes are in competition and the test
should not be a hard and fast rule. The test should be, are we
using good quality judgment in making a decision?

For us, it is a little different. We are not as large so we don’t—
we wouldn’t set it up as a line of business, non-QM loans. What
we would do is we would have to look at it on a one-by-one basis
and make intelligent decisions with the information we have about
our customers.

Mr. McHENRY. So you would like to be able to make those sub-
jective decisions to give community lending?

Mr. PINKETT. I think it is really the only way we can do the work
that is really needed in this country. There are enough big banks
that are underwriting to scores and numbers.

The customers come to us because they say, “We can’t get anyone
to listen to our story.” When we talk to small business owners who
say, “I haven’t been in business for 3 years and so therefore I can’t
get a banker to even come visit me because I don’t have 3 years
of financials,” and they say, “Thank God you can, because this is
the only chance I have to get the money I need to grow my small
business,” that is what community banks do, and we just happen
to do it in a community where there is even less opportunity for
that kind of conversation.

Mr. McHENRY. Thank you.

Chairwoman CAPITO. Thank you.

Mrs. Maloney for 5 minutes.

Mrs. MALONEY. First of all, I want to thank all the panelists for
their contributions today, but I particularly want to thank Mr. Kim
for raising a concern about how spouses are treated in access to
credit under the Credit Card Bill of Rights, which I authored, and
it certainly was not my intent in any way, shape, or form to hurt
women in our economy.

I do want to say that with the work of Mrs. Capito and others,
and we have met with Mr. Cordray and I believe he will be coming
out with a rule that completely addresses that so there will be
equality of treatment and equality of access.

But I wanted to thank you for your attention to that and sensi-
tivity to it. I appreciate it.

I would like to start by asking Kenneth Burgess and then each
one of you for a response to H.R. 1553, which was reintroduced yes-
terday in both the House and the Senate.

This bill was written during the throes of the economic crisis. We
were in the process of losing $18 trillion of wealth in our country
and our phones were ringing off the hook with community bankers
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under tremendous stress: enforced mergers; being threatened with
closure; and a feeling that their point of view was not being heard.

And we wrote this to respond to this deep concern because we
knew the value that the community banks were offering in our
neighborhoods; oftentimes, the only access to credit during this pe-
riod for mortgages and small business loans.

Now, in the past 3 years, I don’t believe I have gotten one com-
munity bank complaint. During the crisis, they were calling every
day. They were frantic. They felt like the regulators weren’t listen-
ing to them, and I am wondering, have the regulators changed
their processes in any way to be more sensitive to the community
bank concerns?

Do you think this bill is still needed given the fact that the econ-
omy has improved and apparently they have made some different
assessments of being more respectful and allowing the Bozeman
role to be heard in the agency? Do you think the bill is needed and
why, and what do you think is the most important aspect of it to
help community banks in our overall economy?

Mr. BURGESS. Yes, I do. And as I mentioned in my testimony, we
have not been in a situation, we have been in a little bit better
economy where we are so we haven’t seen the pendulum swing
quite so far in our area.

But that is kind of what happens when you have a crisis and a
lot of the rulings or a lot of the decisions that are made by regu-
lators when they come to a bank are subjective and a lot of it
comes from the perception that regulator has; if they are looking
at a lot of problem banks before they come in, they take a little bit
harder line view in making some of the subjective decisions that
they make.

So I think it helps if we have an opportunity for an independent
review of some of those decisions to make sure that those are being
applied consistently across-the-board.

And T did experience the 1980s in Texas, and so I did see the
same types of things at that time and I know how that can happen.
Fortunately, I am not having to deal with it at this time.

Mrs. MALONEY. Mr. Kim?

Mr. KiM. Yes, I would echo Mr. Burgess’ comments that we have
had a very good relationship with our regulators. It has really not
been a problem we have experienced. That said, I have heard a lot
of my colleagues, and as you note, more so a few years back, la-
menting what has gone on with the regulators.

And even though perhaps it is not as big a problem now, the pen-
dulum will swing back and if there are some independent rules and
some appeals process, I am certain that the industry will appre-
ciate that and it will be well-founded.

Mr. LovING. Yes, I would agree and although the pendulum has
swung—things are better in West Virginia—we never went through
the crisis.

We have always been fairly stable from an economic perspective,
but I, like Mr. Kim, heard from colleagues across the country that
they were under a severe and harsh exam environment and I think
that the Act as presented will provide for the proper method to
have a separate review and process for the banker to go through
if there is an issue.
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And as Mr. Kim indicated, the pendulum will swing back. We
will go through another crisis of some sort sometime in the future,
and so this plan in place will be helpful.

Mrs. MALONEY. Mr. Pinkett?

Mr. PINKETT. I have not had a problem with regulators. We have
great relationships, I would say, with our regulators. They listen;
we talk. They talk; we listen. We communicate well.

I don’t know—it is so far back I will just say this: historically,
regulators have not been bankers and bankers have not been regu-
lators. The regulators don’t understand the operations of the insti-
tution and the bankers have never thought about all of the sys-
temic risks associated with running an institution.

So we have to communicate better. I think that what I have seen
with my regulators is, and I was at the Federal Reserve in New
York last week, and we were talking about the fact that they were
hiring people from industry who understand how to run a bank. So
I think encouragement on how to be a better regulator is really
what is important.

I have not had an issue that I would need to take to an ombuds-
man, but I think having that encouragement and having a frame-
work where they understand what it means to be a regulator and
what their challenge is and making sure that is clear, I think
would be very helpful. If this legislation could do that, that would
be great.

Mrs. MALONEY. Thank you.

My time has expired. Thank you.

Chairwoman CAPITO. Thank you.

Mr. Pearce for 5 minutes.

Mr. PEARCE. Thank you, Madam Chairwoman.

I thank each one of you as individuals for participating today.

This is the same story that we hear as we go around my district.
I represent the southern district of New Mexico. Our per capita in-
come is about $30,000 to $35,000, in small communities, and so
your story is exactly the one that we hear.

I will kind of start where Mr. Meeks was discussing that he went
to college because his parents could get one of those nonstandard
loans that Mr. McHenry was talking about, and in fact, that is my
story, too. There were six kids and I was signing notes at the bank
at age 13 and 14 all the way through high school; $2,000 a year
we would buy a pig, show him at a local county fair, and we funded
six educations—six college educations, and yet these stories are
going to discontinue because of the CFPB.

So when the CFPB is putting regulations in place that should
apply to the trillion dollar banks, what they are going to do is
choke off the small local banks and choke off access to capital and
for people who would never qualify for a loan at one of the big in-
stitutions. We just wouldn’t. The rates of return are not there.

They are going to fall outside the box. I am hearing you all say
you are not going to set up products and so this hearing is extraor-
dinarily valuable. I look at it as the CFPB has a de facto war on
the poor because it is the poor who are going to suffer when we
don’t have nonstandard mortgages.

I was pretty interested in Mr. Pinkett’s discussion on—and one
of my concerns—we talk about GSE reform and privatizing GSE’s.
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I guarantee, as a small State with $31,000 per capita income, I
worry that the rates of return are not going to be there because
Mr. Pinkett says the mainstream investors seeking higher rates of
return would have us alter our decades-long focus on the most
needy.

And that is, I think, what is going to happen to the small rural
areas if we have the GSE’s that are totally, totally free market. We
are never going to have a rate of return in Mr. Pinkett’s neighbor-
hood or my neighborhood, and so what you will do is you will take
away those 30-year loans for that part of the market and again
starve us for capital.

But you mentioned also, Mr. Pinkett, about the unregulated non-
profit institutions that you compete with. Could you expand on that
just a bit?

Mr. PINKETT. In addition to the large banks and credit unions,
we also have nonprofit organizations that operate in the commu-
nities that are able to access capital from the large institutions be-
cause it is debt capital, because they are unregulated, because they
have a business model that allows them to repay that capital back
in a much easier way than we would ever be able to do it given
the fact that in order for me to make a payment back to a bond-
holder, I would have to get approval from at least two of my three
regulators.

Mr. PEARCE. I appreciate that, and it is something that we don’t
see much in—that is a viewpoint I think is extraordinarily valuable
for me today.

Also, I think you all have adequately stated the same concerns
our bankers are talking about in Basel III, that you weren’t in-
volved in any of the risky processes but you are getting nailed with
the same responsibilities and your lending—your portfolios don’t
look like those large institutions, but you are still having to have
the same capital requirements, the increased risk weighting. We
hear that constantly.

I guess not many of you mentioned the appraisal situation. That
is one thing I hear a lot in New Mexico, that the appraisals under
CFPB have suddenly gotten very difficult. Is that something you all
are experiencing? Just a yes or no is fine.

Mr. LOVING. Yes, it is something we are experiencing. As a mat-
ter of fact, we just went to an appraisal management company to
try to comply with the regulation, which added to time and cost of
the appraisal.

And we found cases where we knew the value of the property
better than the appraiser because they are out of the area, or bet-
ter yet, the appraiser cannot find the needed comps to fulfill the
requirements and as a result, the loan doesn’t qualify for the sec-
ondary market.

Mr. PEARCE. I would hope to get some comments from everyone,
but I am going to squeeze one more question in, and that is on the
flood insurance.

Again, we are getting tremendous complaints on flood insurance.
The last flood we had was back there when Noah was having his
problems and we are getting stuck for what happened in Hurricane
Katrina and so 1,000-year floodplains.
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Mr. Burgess, you had mentioned flood insurance in your written
statement. I don’t know if you would like to expand on that just
a bit, the problems you are facing.

Mr. BURGESS. I think right now we are still trying to get our
arms around the new rules, but I think one of the concerns that
%Ve have is that the penalties for a mistake are going from $500 to

2,000.

And T guess one of the things we would ask is that you consider
that penalty applying only to situations where there was actually
not coverage on the loan for a period of time instead of just a tech-
nical violation.

Mr. PEARCE. Yes, and again it is a real problem, not a problem
that you let a date lapse by one day and get stuck for $1,000.

Thank you, Madam Chairwoman.

Chairwoman CAPITO. Thank you.

Mr. Scott for 5 minutes.

Mr. ScorT. Thank you, Madam Chairwoman.

Mr. Kim, let me direct my question to you, if I may. In getting
our hands around the definition of what is a community bank, in
your opinion, what is the asset size threshold or limit for a commu-
nity bank versus say a regional bank?

Mr. Kim. That is a good question. That is a very good question.
I would say in terms of—we have talked before about application
of capital standards and other rules that it should be more about
the business model than it is about a particular asset size.

So if I am a $20 billion bank and these guys are $1 billion banks,
and I am doing about the same thing, then I am a community
bank. I refer to myself as a “super community” bank, which means
I do business in several communities. I bring community-like serv-
ice and a bit broader product line than sometimes some of my
smaller colleagues might be able to offer.

So, $50 billion and under might be the sort of a super community
bank; above that they tend to get called regional, but even above
$50 million, some of those regional banks can be engaged in pretty
much the same business we are.

Mr. Scorrt. Right. So your bank, Commerce Bank, has an asset
size of about $22 billion, which could clearly put you into the re-
gional bank category, and the reason I am asking this is because
I think you are the right person to get to this whole area of track-
ing compliance costs.

So you are basically a regional bank. Now, let me ask you this.
In what ways are regional banks similar or dissimilar from commu-
nity banks? And I think you are the right person to ask this.

Mr. KiM. We have larger staffs who exist to handle compliance
problems. I have a very large compliance department. I have law-
yers. I have people who are solely dedicated to that.

In today’s environment though, I am kind of like you guys be-
cause—as CEOs, they are spending a lot of their time working com-
pliance instead of serving their customers.

And we are taking a lot of our folks who interface with customers
and directing them to compliance. That would be one difference. I
have sort of more staff to take this on, but ultimately, it creates
the same cost to the consumer.
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Mr. ScoTT. And what additional burdens do regional banks face
even though they are not systemically significant in that way?

Mr. KiM. I think I am more likely—for instance, take stress test-
ing. Banks above $10 billion have to, starting this fall, undergo
stress testing. Some of my colleagues at the $50 billion-plus institu-
tions are submitting 8,000-page documents for stress testing on an
annual basis.

Right now, I am interviewing consultants who are going to cost
between $500,000 and $1 million to help me with stress testing. I
am taking my best and my brightest data analytics people out of
the business line and bringing them forward to do stress testing,
which if you looked at our record, in terms of safety and soundness
and loan losses, I am spending a ton of money on something that
is unnecessary for a bank with my capital level and my history.

Mr. ScoTT. So we know the importance of regulatory relief for
the community banks. How important is regulatory relief for re-
gional banks?

Mr. Kim. I think it is extremely important. I think it is important
to both. I think the risk on the smaller banks is that many of them
are going to be forced to combine.

On the regional banks, it is more that we take our eye off the
ball of serving the customer, we raise the costs, and eventually we
can get squeezed out, too, and then we are left with just the large
banks.

Mr. ScoTT. And finally, on the tracking of compliance costs, the
FDIC did a study and interviewed a number of banks on how they
track regulatory compliance and every one of them said that they
didn’t track regulatory compliance costs within their bank’s inter-
nal cost structures because it was too time-consuming, it was too
costly, it was interwoven into their operations, and it would be too
difficult to break out specific costs.

Is that a general consensus? My point is, you have come to a con-
clusion as to what your bank’s annual cost to comply is. And I was
wondering, did you fall in that category? Do you have an estimate
of compliance costs? And what would it be?

Mr. KiMm. It would be easier for me to do it and I don’t have it
off the top of my head.

One thing I looked at last year is we have spent about 100,000
hours creating new products in our information technology area;
programmers and things working on new—15,000 of those 100,000
hours last year was devoted to compliance matters.

It was about 10 people—and that is just in the IT structure. Like
I said, I have lawyers and compliance people and business line peo-
ple who normally are interfacing or thinking about products and
they are thinking about compliance now, and those are the people
that it is hard to judge their time.

Although I will say I am tracking time on stress testing because
that is going to be a killer and I am going to want to be able to
tell somebody someday how much time I spent on that.

Mr. ScotrT. Thank you very much.

Chairwoman CAPITO. Thank you.

Mr. Luetkemeyer for 5 minutes.

Mr. LUETKEMEYER. Thank you, Madam Chairwoman.
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The other day I was reading The Wall Street Journal, and there
was an article by Sheila Bair, former FDIC Chairman, and in the
article she talks about the risk weight models that were introduced
as a result of Dodd-Frank, by a lot of banks, and how the difference
between the megabanks and their risk models with regards to how
they affect capital as well as the risk models that community banks
use.

And it was interesting because they were in there. She indicates
that—I will give you a for-instance here. For instance, Morgan
Stanley, in their weight risk model, the capital asset ratio or cap-
ital or the risk-based capital ratio was 14 percent by their par-
ticular model.

But if you take out the model and use it the way it should be
done, in the old way it was down to 7 percent; it cut their capital
in half.

The other bank they were putting in this article here was U.S.
Bancorp; they are just basically a big community bank of $350 bil-
lion. With their particular risk weight ratio, they are a little bit
over nine, but when we went to the original risk based ratio, they
were just at nine. So suddenly, they became a much better capital-
ized bank then Morgan Stanley, and I think this is a concern that
I have with regards to what is going on with our community bank
situation.

Have you seen, gentlemen who are here this morning, this type
of situation affecting your ability to do your job and the competition
with the big banks? Do you understand what I am asking?

Mr. BURGESS. I don’t think at this point in time it has, but when
somebody is trying to calculate what the effect of Basel III is on
capital levels, the data to do that calculation does not exist in a
public format.

The level of detail that you have to go through to determine what
the risk weightings are to determine those capital ratios is not
available.

Mr. LUETKEMEYER. I think there is a fairness issue here though
from the standpoint that these big guys all get to do their own risk
models, where you all basically don’t have all these other risky in-
vestments to sort of go out here and—when you are risk weighting
a real estate loan, let’s be honest, there is not a whole lot of risk
there to that.

But when you are talking about derivatives and securities, mort-
gage-backed securities, and all sorts of other products out there
that are risky, and they are all guessing at what this is, it certainly
puts them at a—whenever the regulators are not trying to put all
this on a level playing field, there are a whole lot of problems here,
I think.

Mr. KiM. I think what you are illustrating there is the difference
between those guys at the top with the complex business models
that hold a lot of different assets, and maybe they are able to alter
those models to make capital ratios look better.

I am not going to pass judgment on whether they are doing that
or not, but the problem really comes when you try to take that
same level of information, that same level of modeling, and push
it down on us and it was not created for banks our size and it is
not going to work well for banks our size.
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It is going to put us through a lot of work that yields nothing
because we don’t have the kind of complex assets and risky assets
that some of our brethren at the trillion-dollar level have.

Mr. LUETKEMEYER. I think it really is sort of—it doesn’t help the
big guys because there is not a level playing field of a model there
that actually compares them all. It doesn’t make any sense.

So anyway, I will move on here. I know that HMDA exams are
a pain in the neck for all banks and I see a lot of heads shaking
already and the other day one of my local bankers gave me a quick
sheet that they had done, a sort of survey of the civil money pen-
alties that were assessed by the FDIC, the OCC, and the Fed with
regards to exams over a 2%2-year period from 2010-2012.

And the FDIC came up with 166—and this is the State of Mis-
souri, now where I am from—civil money penalties that they as-
sessed over a 2%2-year period and the Fed and the OCC had a com-
bined total of five.

I went to the FDIC, and I showed them this, and I said, “As a
former bank regulator, this has red flags all over this. Can you ex-
plain this?”

And in discussions with the Chairman and Vice Chairman, in
fact they said, “Well, we realize we have a problem. We are going
to start advising our examiners to be more forbearing on the first
set of exams to see if there is just oversight or if they are still
learning the rules and regulations. And the second time we go in
that is when we won’t really be willing to go start assessing these
civil money penalties.”

Have you seen, over the last examination maybe not in the last—
in the hope—and have you been examined in the last 3 or 4
months? I guess that should be the first question.

Okay. Mr. Loving, have you seen a little bit more forbearance
with regards to their exam procedures? Because they have prom-
ised that to me.

Mr. LoVING. I can’t say that I have because we just recently be-
came a HMDA reporter because of an office we located in SMSA,
but I will tell you the cost that we have incurred to make sure that
doesn’t happen has increased significantly.

The number of days that our compliance officer looks at mort-
gage compliance from the 2007-2008 era to today is significantly
more.

Mr. LUETKEMEYER. I know—if the chairman will bear with me
one more second here—I am out of time. In testimony in this com-
mittee prior to this, we have already had bankers talk about in a
situation like this where when they hire one loan officer, they also
have to have one compliance officer.

Is that kind of a standard that you have seen or something simi-
lar to that?

Mr. LovING. Recently, we went to an eight-member senior man-
agement compliance committee in addition to our full-time compli-
ance officer who also came to me the other day and said, “I believe
we need to start looking at another compliance person because the
job is becoming too intense for me to do the review that I need to—
to comply to the level that you want to comply at.”

So it is not quite one-to-one, but it is getting pretty close.

Mr. LUETKEMEYER. Okay. I thank you for your testimony.
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And I thank you for your indulgence, Madam Chairwoman.

Chairwoman CAPITO. Thank you.

Ms. Velazquez for 5 minutes.

Ms. VELAZQUEZ. Thank you, Madam Chairwoman.

Mr. Loving, community banks, as we all know, play a vital role
in the small business lending market. We have heard on numerous
occasions that regulatory burden is a driving factor in why commu-
nity banks aren’t lending more to small businesses.

What role does regulation play versus other factors like lack of
demand or tight lending standards in limiting access to credit for
small businesses?

Mr. LoviNG. I think it is important to note that community
banks under $1 billion have actually funded to 60 percent of the
small business loans in our country. So, community bankers are
avid small business lenders.

We have faced, due to the economic environment, a challenge in
qualified borrowers. Community banks are active lenders in the
community and we want to lend in the community but we do have
challenges because of the perception from regulators, or for guid-
ance, or from regulation itself that prohibits us from making a par-
ticular loan.

So I can’t say it is one thing, but it is a combination of many fac-
tors that had come into play when you hear that the banks aren’t
lending, but I can tell you we are all in the business of supplying
credit to our communities and we are certainly looking for qualified
borrowers to fund.

Ms. VELAZQUEZ. However, at the height—and I would like to
hear from Mr. Kim—of the credit crunch in 2009, thousands of val-
uable small businesses struggled to find credit because banks and
credit unions were either unwilling or unable to lend. And we are
not talking about unqualified borrowers.

Today, however, the situation has reversed, as lenders are more
willing to make loans while the number of borrowers in search of
credit has dried up. With demand weak, what steps have your
banks taken to attract borrowers and increase small business lend-
ing?

Mr. KiM. Small business lending and small business people are
great customers for banks. They typically do their personal busi-
ness with you as well as their small business and maybe even some
of their employees bank with you.

So we are making great efforts to try to analyze our customer
base to see who is involved in small business, reaching out to them,
and offering them products. Maybe it is taking credit cards or
maybe it is different kinds of services that might bring them into
the bank and garner those relationships.

It is difficult in that when you look at the creditworthiness of
people who have been through the credit crisis, a lot of people took
hits and a lot of small business people maybe are out of a job and
they are starting a small business.

Those are tough things for banks to lend into. You need an eg-
uity partner there, not a bank partner, when you are starting up
that kind of business, but sort of at that next level up, we are
reaching out and trying to get that business.

Ms. VELAZQUEZ. Yes, Mr. Pinkett?



34

Mr. PINKETT. I will just pick up on Mr. Kim’s point. I think a
lot of times we talk about capital for small businesses. We should
leave open the possibility that what small businesses need is equity
capital, not debt capital.

And so, the idea that all small businesses should be able to bor-
row regardless of the situation of that business is one that we have
been working to disabuse some of our customers of.

Good customers, but we explain to them that this is not a debt
need. It is an equity need because debt could put you out of busi-
ness and that is the conversation that we don’t have often with our
customers in general, but we are starting to have with our cus-
tomers so they understand our commitment to them is our commit-
ment but it doesn’t mean that the solution is a loan.

Ms. VELAZQUEZ. But we do see that the bigger loans, those above
$250,000, are much easier if we are talking about qualified bor-
rowers.

Mr. PINKETT. Right.

Ms. VELAZQUEZ. Where we see a gap is between those smaller
loans, and we are talking here about debt, those loans to help peo-
ple start up their businesses for example. We didn’t see or we
haven’t seen business formation at the rate that we saw in pre-
vious recessions like in the 1970s and 1980s compared to the one
that we are seeing today.

Mr. PINKETT. Yes, I would say that we are making small busi-
ness loans but small business loans are harder to make in this
economy than they have been in the past because the small busi-
ness owners are not able to generate the revenue as quickly as they
need to make that level, that debt service payment, and so that is
the challenge.

Helping them ramp up to get to a place where they are stable
enough is the challenge. It is a lot easier to make larger loans to
larger businesses because they have that capacity.

And then the SBA’s involvement in this process and their ability
to provide guarantees that we can rely on that, that we can work
with them to come up—

Ms. VELAZQUEZ. Those are the loans the community banks and
other banks are making. Those guarantees by the SBA, by the Fed-
eral Government. And even with those that are guaranteed by the
Federal Government, and when we increase that guarantee from
75 to 90 percent, what you saw is that the banks were making the
big loans but not the smaller loans.

Chairwoman CAPITO. The gentlewoman’s time has expired.

Mr. Barr for 5 minutes.

Mr. BARR. Thank you, Madam Chairwoman.

The tradition of community banking in Kentucky has always
been based on the three C’s: collateral; capacity; and character, and
the last point is what I want to focus on a little bit.

Community banking is relationship banking. It is based on trust.
Many times, community bankers go to church with their borrowers.
Their children grow up together. It is about knowing your cus-
tomers and trusting the discretion and business judgment of the
banker.

So banking can’t just be a fit the boxes defined by some govern-
ment agency, otherwise why even have bankers in the first place?
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My question is, do you get the sense that post-Dodd-Frank, busi-
ness judgment and discretion has been removed from banking?

Mr. BURGESS. One of the things that I probably pride myself the
most on in my banking career, my 35 years of banking, is that as
a community banker, I have been able to sit down with each indi-
vidual customer, whether a consumer, a small business, whatever,
and listen to what their problem is, listen to what their need is,
and try to custom design a product and a solution for them.

As that box that we keep talking about gets smaller and smaller
and smaller, it is taking away our ability for the flexibility we need
to be able to do that type of thing.

That is probably the biggest concern I have because we can’t
make those customized decisions as much anymore, probably more
so on the consumer side right now, but I have concerns with some
of the new data gathering on the small business that we are going
to start heading that way there as well.

Mr. BARR. And while the others answer the question, maybe you
could also amplify your answer by talking about the types of serv-
ices or products that you maybe are no longer able to offer as a re-
sult of this removal of the banking judgment discretion.

Mr. LovING. I will reiterate Mr. Burgess. Over my career, I have
prided myself, and the community bankers pride themselves on
knowing their customers, and it was heartwarming to hear the sto-
ries in this room of those who are where they are today because
of the community banker.

And at the end of the day, that is what community bankers do.
We want to build better communities. We know our customers bet-
ter than anyone and to try to fit someone in a box or make sure
it fits in a box prohibits our ability to do what we do best.

And so, I am very concerned. We have heard about subjective,
and this group uses subjective models, they use subjective
thoughts. We have always used subjective methods to approve a
loan because we know our customer. We tailor the product. We tai-
lor the loan.

But when you start assigning rules and numbers to certain data,
it is hard to fulfill those guidelines, and we will back off.

And again, as I testified, the QM rule is one that—it very, very
likely could cut off and strangle mortgage lending in community
banks.

Mr. BARR. Let me ask the witnesses also about paperwork for the
consumers and whether or not your banks are able to collect or
have you collected data after Dodd-Frank implementation about
whether or not your consumers feel any safer as a result of some
of the requirements that are imposed on the consumer and the bor-
rower?

Mr. LovING. If I may say that community bankers have always
been known to be trustworthy souls, and I am sure many of the
community bankers here hear the same thing when we go to a
mortgage closing and there is a stack of papers an inch or two
inches high. I am not sure it makes the consumer feel any better
because they are saying, “Well, just tell me where to sign. Just
show me where to sign,” and because they know that the product,
the service that they are getting from their community bank is a
trustworthy product and they trust their banker.
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Mr. BARR. Final question: I hear frequently that there is a dis-
connect between what the regulators say their mission is publicly
and what individual regulators do in practice.

In fact, in Kentucky, my community bankers have told me that
one of their primary concerns is that there is an incentive for regu-
lators to be excessive in their scrutiny because that is the way they
get promoted.

And the common frustration is that there is inconsistency among
field examiners even when they are in the same region. Some of
you have testified earlier about fear of retaliation.

Could you all comment on this observation from community
banks in Kentucky and also specifics about fears of retaliation with
examiners?

Mr. BURGESS. I don’t personally have a fear of retaliation be-
cause we have had a really good relationship with the regulators
we have had, and we have not been in an economy where we had
to worry about that too much.

But, I think a lot of time the regulators have the best interests
in mind to do the job the way it ought to be done and to be thor-
ough and fair.

But as I said before, perceptions based on where they are can
change some of that, and I think there is a fear that above them,
whoever is evaluating them, if they miss something, they could be
}n trouble for that. So I think that is where some of the fear comes
rom.

Chairwoman CAPITO. The gentleman’s time has expired.

Mr. Green?

Mr. GREEN. Thank you, Madam Chairwoman.

I thank the witnesses for appearing.

I also think the ranking member for his comments earlier, and
I would like to associate myself with the comments with reference
to the community banks and the credit unions being the small in-
stitutions that have provided a lot of opportunities for persons in
various communities.

I like to consider myself a friend of both small banks and credit
unions. I am not sure that we have a good definition for a commu-
nity bank, but my suspicion is that $10 billion is a little bit high
for a community bank.

If I am incorrect and $10 billion is about the right size for a com-
munity bank, would someone please help me?

Mr. Kim. I might say $10 billion is a little bit low.

[laughter]

Mr. GREEN. $10 billion is a little low?

Mr. KiM. And I think the way you need to evaluate who, if some
bankers are going to get favorable treatment and others are not I
would suggest—and I am not going to wish unfavorable treatment
on anybody, but I think you need to examine the business model.

You need to examine what people do and that is more important,
if banks aren’t involved in derivatives trading, they don’t have com-
plex exotic products, they aren’t making exotic loans, you know
that. And you serve, and the bank is engaged in serving their com-
munity. I don’t think that because I happen to serve customers
across several communities that makes me any less of a community
bank than someone who is maybe all within one county.
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Mr. GREEN. All right, let’s see if there is another opinion. I seem
to have hit a nerve.

Mr. PINKETT. I would weigh in. I think my assessment of the in-
dustry is this: It is very difficult for a bank under $100 million to
continue to exist profitably. It is going to be difficult across the
country.

I think you are going to see that the optimal size of a small bank
is going to be somewhere in the neighborhood of $1 billion because
that is what it is going to take to have the manpower to do all that
is required to operate efficiently.

And I am not suggesting that we should do away with regulation
in order to allow smaller banks to exist. I think regulation is im-
portant. Compliance is important. Managing in a safe and sound
way is important.

Mr. GREEN. May I intercede for just one second? I appreciate
where you are going, but would you do this for me? You are using
a term that I have not introduced, and that is smaller banks. I
have said community banks.

Mr. PINKETT. Right.

Mr. GREEN. Am I to assume that they are the same in your
mind?

Mr. PINKETT. No, I am about to tie those two together.

Mr. GREEN. Okay. Thank you.

Mr. PINKETT. Community banks, I think, will be in the range of
$0.5 billion up to and I think your $10 billion number is about
right. I don’t think you are going to find many small banks smaller
than that surviving, is the point I am making.

Mr. GREEN. Is it your opinion that smaller banks should survive
or should not?

Mr. PINKETT. It would be great if they could survive; I don’t see
at this moment, given all that is in front of us, the possibility.

Mr. GREEN. The smaller banks that I talked to do tell me that
they are, as you have indicated, overregulated, but they don’t see
themselves in the same league, and maybe this is what one of our
panelists have said, as the $10 billion banks.

They really see themselves as true community banks. Now, we
can debate that as to who is a true community bank and who is
not, but they just see themselves as the real community banks:
smaller than $10 billion.

You walk in, you can meet the president, you have people work-
ing there who pretty much know the people who come in and out.
They do live in the community—$10 billion banks, generally speak-
ing, don’t have quite the same relationship in their minds as banks
that have $100 million, $200 million, maybe $0.5 billion.

And we have a lot of these banks that are coming to me and say-
ing, “I really need help.” I am not demeaning any of the banks, I
am just trying to, in my mind, see if there is some merit to what
these smaller banks—maybe that is a better term—smaller banks
should receive in terms of attention.

Mr. Pinkett, would you elaborate a little?

Mr. PINKETT. That is exactly the point I was trying to make, Mr.
Green, that there is a—community bank has become a term of art.
There is a level of bank that I think is smaller than that and really
needs assistance also, a different level of assistance and so—
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Mr. GREEN. Okay. Let’s agree that one size doesn’t fit all, that
community banks, some that are larger, some that are smaller,
need some help. And I am amenable to doing what I can to help.

In fact, I have agreed to go into my community—one aspect of
it in any event—and actually visit a community bank. They would
like to show me, let me have a first-hand view of what is taking
place.

And my final question would be this: What one thing should I
look for when I go into the bank, the smaller bank, the community
bank, to visit? What is the one thing I should look for?

Mr. PINKETT. I think what you will see is the relationship the
customers have with the staff. They know each other. And there is
a sharing because they are a part of the community in a different
way than you can be if you are $20 billion—or I should say $50
billion, not to offend any one size institution.

[laughter]

Mr. GREEN. Mr. Chairman, may I just, in a sense of fairness,
give Mr. Kim an opportunity to respond?

If you would, Mr. Kim.

Thank you, Mr. Chairman.

Mr. KiMm. And I would agree wholeheartedly with what Mr.
Pinkett said. You go in and look and see the connection between
the people in the bank with the customers that they are dealing
with and I would suggest that we go to great lengths to have staff
in our branches who are engaged with the customers who are inter-
ested in their communities.

They are in the Rotary Club. They are doing things to serve their
community. That is all part of our model. That is who we are.

Mr. GREEN. Thank you very much, Mr. Chairman.

Mr. DUFFY [presiding]. The Chair now recognizes the gentleman
from Arkansas, Mr. Cotton, for 5 minutes.

Mr. CorToN. Thank you all for coming today. Thank you for your
very helpful testimony and what you do for communities all around
America.

In Arkansas, as in so many of your communities, community
banks are vital for providing credit to families and to small busi-
nesses, to young people who are just starting out.

In Arkansas, we don’t have much besides community banks and
a few regional bank presences, also very helpful for local charities
and schools, so we are very grateful for all you do.

Sometimes, I hear from some of my constituents in Arkansas
that banks aren’t lending. That is something akin to saying that
McDonald’s is not interested in selling hamburgers. I think that
most of you make your money by lending and to the extent that
you are not lending as much as you want is probably the result of
unwise decisions and actions on the part of people in this town.

I would like to explore a point that Mr. Pinkett raised in re-
sponse to the gentleman from Texas. First, you talked about a $100
million bank or less struggling to survive in this environment.
Could you elaborate a little bit on why that is and also what the
solution to that is if you are a bank with less than $100 million
of assets? Do you have the opportunity to grow out of that trap or
is there no solution to it?
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Mr. PINKETT. I will answer your last question first. I don’t know
the solution, which is why I am suggesting that there is a real
struggle there. This solution would require additional capital. I
think it is hard to attract capital at that size because the business
model is not robust enough to cause investors to see where the in-
stitution will be able to make a go of it in most instances.

Clearly, the cost of compliance is an issue, but it is not just the
cost of compliance; it is also the competition. With the competition
coming from large institutions, from small institutions, from re-
gional institutions, from unregulated institutions, it is just hard to
make that work.

Most institutions of that size have people doing two or three jobs.
If you have 15 or 20 employees, you have to have people doing 2
or 3 jobs. The ability to learn that, to know when one person re-
tires who is doing three jobs, retires and you try to replace that
person, you can’t find another person who can do those three jobs
that same way. If you fill that job with three new jobs, you have
already increased your overhead costs.

So I think the revenue stream that can be generated off of a $100
million book of business is probably just not sufficient.

Mr. CorToN. Okay. In the debate about the size of the commu-
nity bank, just to give you some context, in Arkansas I believe that
there are fewer than 10 banks that would exceed $1 billion in as-
sets.

There is one bank I have in mind that was started maybe 10 or
12 years ago. It was probably less than $100 million then. It is now
one of those few banks that are over $1 billion.

Do you think that kind of growth is possible in today’s environ-
ment? Can an underserved community create a new bank and then
have that grow to be a bank that serves an entire region of a State
like Arkansas?

Mr. PINKETT. I would say it is possible. I don’t know that we
have created a model, though. And I think that is sort of the issue
that I would ask you to think about: how do we create models and
pathways for success?

One of the things that the regulators I think could do more of
is help lead the banks to success as opposed to simply standing
over them and pointing out where there is failure.

So I would say that turn in the regulator/bank relationship
would be an important one for future success of banks, which in
most instances should be considered small businesses, as well as
for the communities that they serve.

Mr. CoTTON. And is that lack of a model do you think part of the
reason why there have been so few charters for new community
banks? I think maybe one in the last 2 or 3 years?

Mr. PINKETT. I have no idea about that one—

Mr. CoTTON. Maybe if we could just go down the panel and get—
same two questions about whether that kind of growth is possible
in today’s environment and is that part of the reason why there are
so few banks starting?

Mr. LOVING. I cannot comment as to why, but I think there has
only been one de novo charter issued in the last 2 years, and I
think that is because of the stringent regulations required to open
an institution and the business model that you have to have.
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Unfortunately, many of the de novos that started, they factored
in their model, broker deposits, and other non-core funding deposits
and those today are not available. So that would prohibit the
growth that you saw back at the time that you were talking about.

Mr. KiM. Growth is tricky. If any of us grow our bank too fast,
you need to look at us closely, because we may be doing something
we shouldn’t be doing. It is hard to get a bank to $1 billion.

I think, as you see few charters out there, the business is not as
much fun as it was when I entered it some 30 years ago, and it
is not fun for these guys who have to spend, CEOs spending time
working on compliance.

And so I don’t see a lot of people saying, “Wow, that is a great
business that I want to be in.” Everybody kind of hates them right
now. So why go out and start one of those? Plus, the returns on
the small banks side, as Mr. Pinkett explained, and I think he is
exactly on target—it is hard to attract capital for that.

Now I think the way some banks get to the billion dollars tends
to be consolidation, and consolidation makes sense at times and it
is not necessarily bad.

Mr. BURGESS. And I think when you are talking about a lot of
the small communities that you are talking about, I don’t think
there are the financial resources or the strength of the economy
that would grow a bank that large.

So no, I don’t think that is possible. And I actually have a friend
who has been running a bank for a number of years in a commu-
nity of about 10,000 people just down the road. And his board has
just asked him to sell the bank because they don’t feel like they
can handle what is happening anymore.

Mr. CoTTON. Thank you all for those answers, and thank you for
being here today.

Mr. DUFFY. The Chair now recognizes the gentleman from Wash-
ington, Mr. Heck, for 5 minutes.

Mr. HECK. Thank you, Mr. Chairman.

And thank you all very much for being here. Last week, we
heard from another part of the financial sector which brought for-
ward to us concerns about regulatory relief in the area of remit-
tances. I have read all of your testimony, and I see no mention of
it. Do you just not engage in this activity or is it of such a de mini-
mis concern you didn’t care to point it out?

Mr. LOVING. From our particular situation, it is not something
that is a problem for us. We don’t engage in it, sir.

Mr. HECK. No one?

Mr. PINKETT. Our own participation is through banking cus-
tomers who are, and so we have some compliance issues around it,
but it is not a major issue.

Mr. HEck. All right. Then I would like to move on, if I may. In
the last several years, the largest banks have grown, some would
say dramatically, some would say astronomically in their market
share of retail lending.

Very quickly, what do you think are the major factors that
caused that to occur? Maybe start with Mr. Burgess and go down,
but be quick if you would, please.

Mr. BURGESS. You are talking about the larger banks?
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Mr. HECK. Yes. Their market share of retail lending has gone
through the roof.

Mr. BURGESS. From our standpoint, they are set up to be more
or less an assembly-line operation. A lot of the products on the re-
tail side have become commodity-type products rather than cus-
tomized-type products.

And so, the banks like us are more of a customized type shop.
We don’t do high volume. They do, and they can offer lower rates,
which is going to win out with the masses.

Mr. KiM. Yes, and I would agree with that, and maybe echo that
serving consumers is difficult and it is costly because the loans are
smaller and some of these large banks with the way consumers
want to interact with banks now online, much more quickly, not so
much coming into the branch, that is going to be in favor of the
largest banks.

And I also think the mortgage business has been one that there
has just been a lot of consolidation and that is why they own so
much of that market. I am not so sure that banks our size have
lost it. It has been more consolidation making it look like they have
it.

Mr. LovING. I can say that it is probably a couple of factors. One
is based upon the size and the perception of too-big-to-fail. There
is a security movement or a movement because of security and
there is also a cost beneficial to them from the funding side.

Again, as I said earlier, whether it is 20 basis points or 80 basis
points, they can certainly price a product cheaper than we can in
many cases and essentially buy the business. And so, I think a lot
of it is because of the perception of too-big-to-fail.

Mr. PINKETT. Cost of capital, cost of processing, cost of tech-
nology, ability to market broadly, and access to securitizations.
They just have a different business model than we have.

Mr. HEcK. Thank you. That was very insightful, and I appreciate
it.

Lastly, Mr. Green made reference to self-identifying as a friend
of both credit unions and community banks, which some in this
town would have you believe is a mutually exclusive characteristic.

I want to make a point. If any of you, or as I strongly suspect,
all of you, have ever engaged in a private conversation with your
families or your colleagues at work in which you expressed frustra-
tion with the inability of the Members of the United States Con-
gress, to sit down like adults and solve problems because there was
the red side and the blue side and where is the best interest of
America when it comes in all of this, then I frankly would just en-
courage you, the next time you are so tempted, to play back to you
the other side of that.

Here we have a circumstance that notwithstanding the fact that
you compete for market share, there is consensus up here—there
is no doubt about it in my mind—that some form of regulatory re-
lief is in order for both community banks and credit unions.

Next time you are tempted to have that conversation about Con-
gress, remember this, if you would please: You are leaving on the
table a phenomenal amount of power and influence to do what, for
example, Labor and the Chamber has done with respect to immi-
gration reform, to come together and figure out where your mutual
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interests are so that we can do our job to grant you that which I
think you so eloquently have made the case.

Again, thank you very much for your presence here today.

Mr. Durry. The Chair now recognizes the gentleman from Penn-
sylvania, Mr. Fitzpatrick.

Mr. FrrzpATRICK. Thank you, Mr. Chairman.

I also want to add my thanks to the members of the panel for
your testimony, which is a great help to the committee and to the
communities that you serve as well, as well as to your industry. I
want to follow up on that issue of the need for regulatory relief.

Mr. Pinkett, in your testimony earlier today, I found it very in-
sightful that you are talking about when the regulators come to
your community bank, to your institution, with the full weight of
all of their regulations and the examinations and the sort of impact
that has on your ability to operate in the real world as a commu-
nity bank trying to make loans, trying to be responsive to the cus-
tomers that you serve and that you want to serve.

I am hearing the same thing from the community banks in Penn-
sylvania in the communities which I represent. I have a comment
here from a community banker in Montgomery County, Pennsyl-
vania, not far from where you are in New Jersey.

He says, “We don’t believe that the regulators understand that
their actions and the way they go about their business does impact
our ability and willingness to lend and conduct commerce. They
just look at their job as enforcing the regulations and not the nega-
tive impact of their actions and what they have in the economy.
While this condition has always existed, in the current environ-
ment, it is material.”

And Mr. Barr earlier was talking about, I think he was dis-
cussing the issue of the lack of new charters, the consolidation. We
are losing banks. People don’t want to take the risk of creating a
small community bank in this regulatory environment that we
have.

The last de novo bank in Pennsylvania, I think, was about 5
years ago. It is a small bank in my community, Monument Bank.
It started 5 years ago. They have 40 employees. More than half of
the employees are earning $50,000 or more, but what I am hearing
for the last 5 years is that nobody wants to start a bank under the
current regulatory environment.

Those banks that exist don’t want to expand. Any new jobs that
are created are jobs that are designed directly to deal with all of
these massive government regulations coming out of Washington.

If there was one thing that we could do here, on this committee
and in this Congress, to help reverse that trend to get people to
start community banks and take those risks, which ultimately will
help the community, what would that one thing be?

Mr. Pinkett?

Mr. PINKETT. I would say, the one thing I would ask is that you
help the regulators, encourage regulators to recognize their dual
mission. They have to protect the economy and so we need regula-
tions. They have to keep us from making bad decisions that would
harm the institutions, shareholders, and of course the taxpayers.
So we need regulations.
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But they have to do that in a way that helps us build the banks
so that we can better service the customers. We need regulations
for consumers and so that we don’t offer products that are harmful
because some products are out there that are really harmful to con-
sumers and they need to be regulated out because not everyone is
of the same character as the folks you selected today, and they are
doing business in harmful ways.

But, we have to do that in a way that encourages the banks to
be successful, that allows them to be successful, and encourages
them to do a better job of managing the risk associated with this
business because it is a high-risk business.

Mr. FITZPATRICK. Mr. Loving?

Mr. LovING. I would say that from a regulatory perspective,
tiered regulation or scaled regulation is imperative to our industry.
The risk model that I have and the risk model of one of the largest
megabanks is significantly different. Most community banks across
the country operate in a different risk model, yet we have to face
the same regulation that the largest of the large face and the costs
related to it. So I would say tiered regulation or scaled regulation
to the risk and size of the institution.

Mr. FITZPATRICK. Mr. Kim?

Mr. KiM. Yes, I would just say the one-size-fits-all, as Mr. Loving
said, and the more—one-size-fits-all doesn’t work and we need clar-
ity and we need coordination to the extent there is overlap with the
regulators and we want to follow the rules. We may not like the
rules, but we will follow them because that is what we do.

Bankers—most of us are kind of rule followers. We don’t want to
get in trouble, so you have to make it clear for us, and that will
enable us to comply and then we get opportunities like this to try
to make some changes around the edges where there needs to be
change.

Mr. FIrTtZPATRICK. I mentioned in my opening statement about the
anxiety I have been hearing with respect to the QM rule. I have
this small community bank in my hometown of Levittown.

Mr. Terry Sager wrote to me about his concerns about no longer
being able to lend outside the box, and Mr. Barr was talking about
what he was referring to as character loans that they make in the
Commonwealth of Kentucky. We make them in the Commonwealth
of Pennsylvania, as well.

Those loans that I guess you are being told now you are not real-
ly going to be able to make them. You look somebody in the eye,
you know that they are going to be able to make that payment. You
know that they have a good idea and that they are going to be suc-
cessful, but you are now being told you can’t do it.

Any anecdotal, any particular case you want to talk about, a loan
that you were able to make in the past that somebody was able to
go on and build a business and create jobs that you are concerned
under these new QM rules you are not to be able to make?

Mr. PINKETT. Can I just say—if there is someone who can look
a person in the eye and know they are going to repay the loan, I
would like to hire that person. So some of this is just—I think just
a little too far.

I hear bankers say that also, but at the end of the day, there has
to be some analysis and assessment about the capability of the per-
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son whether it is a consumer or business owner and that should
be fair and consistent.

And I think all we are saying is—piggybacking on what Mr. Kim
said—let’s find rules that we would like to follow as opposed to
rules that we have to follow because he doesn’t want to run his
bank into the ground. He doesn’t want the taxpayers picking up
the tab for his work. He doesn’t want to explain to his kids how
he was a lousy manager and a steward of resources in this country
any more than anyone in any of the regulatory agencies wants him
to have that conversation.

So I think we have to be careful about going too far in the other
direction also, which is to say that looking you in the eye, I can
tell you are going to pay me back. I think we need some rules. We
need some regulations, let’s just make them fair and reasonable
and then we will all want to follow them.

Mr. FrrzpATRICK. Okay.

Thank you, Mr. Chairman.

Mr. Durry. Thank you.

I want to thank the panel for your time and testimony today. We
appreciate you coming in. The committee is grateful.

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to these wit-
nesses and to place their responses in the record. Also, without ob-
jection, Members will have 5 legislative days to submit extraneous
materials to the Chair for inclusion in the record.

Without objection, this hearing is adjourned.

[Whereupon, at 12:15 p.m., the hearing was adjourned.]
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Chairman Capito, Ranking Member Meeks, my name is Kenneth Burgess, Chairman of
FirstCapital Bank of Texas, in Midland, Texas. I am also the Chairman of the ABA Community
Bankers Council. [ appreciate the opportunity to be here to represent the American Bankers
Association {ABA) to present the views of the ABA regarding regulatory relief for small financial
institutions. ABA represents banks of all sizes and charters and is the voice for the nation’s $14

trillion banking industry and its two million employees.

Before 1 discuss the specific changes needed to help community banks, let me describe a bit
about my bank. FirstCapital was formed in 1998 in Midland, Texas. At that time, a number of
community banks had exited the community through failures or mergers and Midland only had two
other locally owned community banks remaining. Our thoughts about the lack of community banks
in Midland turned out to be right on point. Since that time we have entered into the Lubbock and
Amarillo markets. We are now located in the three major markets in the Panhandle of Texas. Since

we began in 1998, we have grown to over $713 million in assets.

We are primarily a business bank, serving small- to medium-size businesses in each of our
markets. We also serve many individuals of all means, especially through our mortgage division
which provides over $200 million per year in home loans to people living in our three markets.
Because of the number of people we serve through our mortgage division each year, I am very
concerned about our ability to continue serving these people to the extent we have in the past due to
the significant changes in the mortgage rules. We are dedicated to the communities we serve and
we strive to be a leader in helping to improve each of our communities. Just one example of this

was our recent donation of 26 residential lots to Habitat for Humanity in our Midland market. That

&) | American Barkers Association
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donation provided Habitat with about a three-year supply of lots on which to build affordable

housing for needy families. At the time, Habitat was almost out of lots on which to build.

Today, our diverse banking industry is made up of banks of all sizes and types, from small
community banks to community-based regional banks, to large money center and global banks.
This depth and breadth is required to meet the broad array of financial needs of our communities

and customers. Our $16 trillion economy requires a large and diverse U.S. banking system.

1 realize there is a lot of talk about breaking up large financial institutions. We all agree that no
bank—no matter how large—should be too big to fail and that policy makers should use all
appropriate tools to ensure that large banks are not insulated from the consequences of their actions.
But rhetoric about breaking up large banks does nothing to help community banks. Itisa
distraction from the fundamental and urgent need to promote the growth and vitality of community

banks.

Community banks make up 95 percent of all U.S. banking organizations and have been the
backbone of all the Main Streets across America. Our presence in small towns and large cities
everywhere means we have a personal stake in the economic growth, health, and vitality of nearly
every community. A bank’s presence is a symbol of hope, a vote of confidence in a town’s future.

When a bank sets down roots, communities thrive.

The sad fact is that over the course of the last decade, 1,500 community banks have
disappeared. Since Dodd-Frank, 475 are out of business. This is why hearings like today’s are so
important. It is an opportunity to change the dialogue from just talking about how important
community banks are to what can be done to stop the rapid decline in the number of community

banks and start taking action to assure we have a healthy and vibrant community bank sector.

There is a widespread appreciation for the benefits community banks provide to their
communities across the country. For example, FDIC Chairman Martin Gruenberg said: “By its .
nature, small business lending is often labor intensive and highly customized, which is the kind of
lending that community banks really are set up to do.” Federal Reserve Chairman Bernanke
recently noted that “community banks play an important part in the financial system and in our
economy.” Comptroller of the Currency, Thomas Curry, noted: “I am seeing on a daily basis the
positive impact that federally chartered community banks and thrifts have upon the towns and cities

they serve.”
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Despite the widespread understanding of the importance of community banks and the concern
for the challenges they face, many of the actions taken by these very same agencies have had

exactly the opposite effect-hurting, not helping community banks.

For example, at the same time policy makers were urging banks to make more loans to help
boost the economy, regulators were clamping down in an effort to drive all risk from the system. At
the same time that banks were trying to reach out to their local businesses, the growing list of new

rules and regulations meant more compliance officers and fewer customer-facing employees.

At the same time regulators want to see banks grow, they were ratcheting up the required levels
of capital and proposing new Basel 11l standards that will surely force community banks to reduce

lending even more than they have had to do already.

At the same time as the housing market was in desperate need of community bank mortgage
loans, the sheer volume of new rules and the limited time for compliance are imposing costs so high
that many community banks will likely scale back their mortgage operations, lose market share, and
may end up out of the mortgage business altogether. Depending on the level of risk and increasing
costs of being in this business, our bank may choose to exit the business in the future. This means
loans that we have historically provided in our markets will shift to either the big banks or the on-

line mortgage providers and our customers will receive a much different level of service.

During the last decade the regulatory burden

Smaller Banks Rely on . o
Consultants for Compliance for community banks has multiplied tenfold,
s with more than 50 new rules in the two years
before Dodd-Frank. Dodd Frank will add
hundreds more affecting all banks. Managing
5%40 this tsunami of regulation is a significant
g%zo challenge for a bank of any size, but for the
z¢
[y - - il B median-sized bank with only 39 employees, it is
- <$100 mill Slg)Qn’):’l‘l'; S%(;(: r‘;:ﬂ 55!2;:”-\ >3$20 bn
o Bk vt e overwhelming. Historically, the cost of

St . Bk Campbenss e ooy

regulatory compliance as a share of operating expenses is two and a half times greater for small
banks than for large banks. It means more money spent on outside lawyers to manage the risk of
compliance errors and greater risk of litigation. All of these expenditures take away from resources

that can be directly applied to serving the bank’s community.
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For example, we originated 1,296 mortgage loans in 2009 with a total mortgage staff of 18. In
2012, we originated 1,080 mortgage loans with a total mortgage staff of 25. All of the additions
were added to enable us to maintain compliance with all of the new requirements and ones

expected.

Higher compliance costs, fewer sources of revenue and ever-increasing capital requirements
have consequences. | recently learned that two banks have stopped all consumer lending and
several others are stopping all mortgage lending that they did, not as a primary line of business but

to accommodate the needs of their customers.

The fact that there were no new banks chartered in the last year—the first time in FDIC
history—is a dramatic indication that the regulatory risk is too great. It is keeping capital on the
sidelines rather than helping to finance new lending. 1know first-hand the importance of new banks
entering a market, as we did in 1998. We knew we could make a difference in our community and
make a reasonable return to our investors that provided capital. We were able to survive the
financial crisis and grow, continuing to support our communities when they needed it most. Our
economy still needs support and we need to encourage new capital into the industry, not drive it

away. The Basel lIT rules, if not corrected, only make matters worse.

Today, it is not unusual to hear bankers—from strong, healthy banks—say they are ready to
sell to larger banks because the regulatory burden has become too much to manage. These are good
banks that for decades have been contributing to the economic growth and vitality of their towns,
cities, and counties but whose ability to serve their communities is being undermined by excessive
regulation and government micro-management. Each bank that disappears from the community

makes that community poorer.

It is time to move from good intentions to changes that have tangible results. We applaud the
efforts of Congress to help community banks. For example, since the Jumpstart Our Business
Startups Act went into effect last April, over 100 banks have voluntarily deregistered saving an
average approximately $200,000 annually. In addition, the amendment to the Electronic Fund
Transfer Act eliminating the requirement that fee notices be affixed to or displayed on automated

teller machines will protect ATM operators from frivolous lawsuits related to the fee disclosure.

Also, ABA appreciates the effort of Rep. Luetkemeyer (R-MO) and members of this
Subcommittee in moving H.R. 749, the Eliminate Privacy Notice Confusion Act, through the

House. This bill eliminates the requirement to provide an annual privacy notice when institutions
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that do not share personal information (that can be opted-out of) have not made changes to their

privacy practices. This eliminates customer confusion and saves considerable time and expense.
More can and needs to be done. For example,
» The financial services examination process can and should be improved;

> Basel 11 should be reformed so that capital rules enhance rather than inhibit the role of

community and mid-sized banks in the economy;

» Mortgage rules should be simplified and consistent so that community banks are encouraged
to make these loans rather than face compliance costs which could reduce their lending or

force them to exit the market altogether; and

> Traditional banks should be exempt from registration requirements for municipal advisers.

1 know the ABA opposition to expanding credit union business lending is well known by this
Subcommittee and that it is not the subject of this hearing. I will only say that all competition is
local and that means that the primary competitor for many community banks are credit unions
which are often much larger than they are. Credit unions were never intended to be tax-exempt
banks, but that is what many credit unions—particularly the largest and most aggressive ones—
have become. Equal taxation and regulation of firms that provide the same products is a
fundamental principle of fair competition. A vote for expanded credit union business lending would

be a vote against community banks.

In the remainder of my testimony, I want to first briefly describe the reasons for the concern
that I and my community bank colleagues have about our current regulatory environment.
Following that, I will provide details about specific actions that can be taken. The ABA stands
ready to work with this Subcommittee to make changes that will secure the future of one of this

nation’s most important assets—community banks.

I. The Costs To Implement New Regulations Are Substantial, Weighing Most
Heavily On Community Banks

Community banks, as do all banks, work hard every day to meet the credit and financial needs

of their customers and communities. Community banks have a presence much greater than their
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total assets suggests. According to FDIC’s Community Banking Study released in December 2012,
community banks accounted for just 14 percent of the U.S. banking assets in our nation, but held 46
percent of all the small loans to businesses and farms made by FDIC-insured institutions. In 629
U.S. counties—or almost one-fifth of all U.S. counties—the only banking offices are operated by
community banks. Without community banks, many rural areas, small towns and urban

neighborhoods would have little or no physical access to mainstream banking services

The ability to meet local needs has not been easy with the increased regulatory costs and
second-guessing by bank examiners. During the last decade, the regulatory burden for community
banks has multiplied tenfold and it is no surprise that nearly 18 percent of community banks
disappeared in that period. Dodd-Frank is already adding to that burden for all institutions with
5,286 pages of proposed regulations and 5,732 pages of final regulations (as of March 4, 2013) and
we’re only a third of the way through the 400-plus rules that must be promulgated.

Unfortunately, the cumulative impact of years of new regulations and the proliferation of non-
bank and non-taxed competitors (such as credit unions) are combining into a potent mixture that

will surely, if left unchecked, lead to more and more consolidations of small banks.

Make no mistake about it, this burden is keenly felt by all banks, but particularly small banks
that do not have as many resources to manage all the new regulations and the changes in existing
ones. Besides the real hard dollar costs, there are important opportunity costs refated to the
products and services that cannot be offered or offered only at higher costs to our customers. In
dramatic illustration of this point, a 2011 ABA survey of bank compliance officers found that
compliance burdens have caused almost 45 percent of the banks to stop offering loan or deposit
accounts. In addition, almost 43 percent of the banks decided to not launch a new product, delivery

channel or enter a geographic market because of the expected compliance cost or risk.

For my bank, we very conservatively estimate nearly $1,000,000 in hard dollar compliance
costs per year. This includes salaries attributable to compliance, annual bank-wide compliance
training, legal and compliance consulting services, compliance software and other IT expenses,
printing expenses and privacy mailing costs, and various record-keeping requirements. And there

are other costs that we simply cannot capture.

We have a total of 13.5 people that are dedicated compliance officers just to handle all the legal

and paperwork requirements. We have added 10 new people to staff in the past year directly related
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to assuring our ability to meet compliance requirements. In addition, we estimate that 64 percent of

our total staff have compliance obligations they must fulfill.

Historically, the cost of regulatory compliance as a share of operating expenses is two-and-a-
half times greater for small banks than for large banks. In fact, research by the Federal Reserve over
the years has confirmed that the burden of regulations falls disproportionately on smaller banks.
The Federal Reserve Bank of Minneapolis has estimated that hiring one additional employee to
respond to the increased regulatory requirements would reduce the return on assets by 23 basis
points for the median bank with total assets of $50 million or less. To put this estimate in
perspective, such a decline could cause about 13 percent of the banks of that size to go from being

profitable to unprofitable.

Our audit fees have increased by 64 percent from 2010 to 2013. Most of this relates to the new
rules from Dodd Frank. We have spent $62,000 in the first quarter on new software and on

consulting fees directly related to compliance concerns.

For example, 70 percent of all banks have already incurred higher compliance costs due to
Dodd-Frank Act. Of course, we are still in the early stages of the Dodd-Frank implementation, so
we are bracing for additional costs that must somehow be borne. Almost 90 percent of bank
compliance officers expect higher compliance costs over the next 3 years due to Dodd-Frank. All
these extra expenses could have been more productive if they were devoted to providing services to

our customers.

As a $713 million bank, we are better able to spread out some of the compliance costs than our
smaller brethren. For the median-sized bank in this country with $168 million in assets and 39
employees, the burden is magnified tremendously. I was shocked to learn recently about a $70
million bank in Kansas that has three and a half FTE compliance employees out of a total of 23
employees. He was particularly frustrated to have 15 percent of his staff dealing with government
regulations that do nothing for lending in his small community. Besides internal audits, banks now
have to have outside audits for compliance which is a significant expense for smaller banks. Then,
the regulators spend time auditing the audits. Checkers checking checkers is a costly and wasteful
exercise that provides no value-added for the safety and soundness of the bank and does nothing to

protect the bank’s customers

II. The Financial Services Examination Process Can And Should Be Improved
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Bank examinations should add value. They help assure that risks are managed prudently, that
bank officials and directors are aware and understand the risks, and the bank has sufficient capital
and reserves to absorb losses when loans do not get repaid. While examinations may have falien
short before the financial crises, many of the ones since have gone to the other extreme. In other
words, the pendulum has swung too far. Inconsistent examinations have had an unnecessary impact
on lending, increased costs, and put in place red tape and other roadblocks that undermine the
development of new products and services to bank customers. Our bank has been fortunate in that
our exams have continued to be thorough and fair and we feel our regulators have helped us become
better. However, [ have heard from many other community bankers around the country, a much
different story.

While the regulators have made improvements—many in response to Congressional pressure
brought about with the introduction of the Financial Institutions Examination Accountability Act
(H.R. 3461) in the last Congress—more can be done. For example, Congress could provide
immediate relief by creating a more balanced and transparent approach to bank examinations and

establishing a way for banks to appeal those examination decisions without fear of retaliation.

Although no single piece of legislation could deal with the wide range of concerns bankers
have about the current supervisory environment, the following recommendations will go a long way
towards improving the examination process. This would include how, and on what basis, decisions
are made by the regulatory agencies in the examination process. The provisions below include the
major elements of the Financial Institutions Examination Accountability Act (H.R. 3461), which
ABA strongly supported in the 112 Congress and include the Consumer Financial Protection
Bureau (Bureau) as one of the agencies that is subject to the bill, as it is actively engaged in bank

examinations.

» Timely Exam Reports. Require regulators (including the Bureau) to provide banks with
more timely examination reports and more information about the facts upon which the

agency relied in making examination decisions.

» Consistent Treatment. Provide more clarity and consistency regarding how the regulatory
agencies and their examiners treat loans with respect to nonaccrual, appraisal, classification,

and capital issues.
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» Examination Ombudsman. Create 2 new, independent inter-agency Examination
Ombudsman within the Federal Financial Institutions Examination Council (FFIEC) to

ensure the consistency and quality of all examinations.

» Expedited Appeals. Provide an expedited process for banks to appeal examination

decisions without fear of reprisals.

» No Retaliation. Specifically prohibit regulatory agencies from retaliating against banks,
including their service providers and any institution-affiliated party as defined in the Federal
Deposit Insurance Act. An agency cannot delay or deny action that would benefit a bank or

institution-affiliated party that is appealing an agency decision.

IIL Unnecessary Limits on Bank Capital Should Be Removed

Another measure Congress could take that would provide immediate relief for community

banks and allow them to better serve their . .
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Reform Basel IIT

ABA recommends fixing the existing problems associated with proposed Basel III capital rules
to make them workable for all banks. Simply ensuring Basel 111 standards do not apply to
community banks will not fix the challenges associated with the proposed capital rules. Regulators
would simply take Basel Tl standards and apply them, under a different name, to community banks
creating the same problems. Below are several specific recommendations that would greatly
improve the Basel 11T standards, and allow community banks to continue to serve their

communities.
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1. Eliminate the requirement that gains and losses on available for sale securities must flow
through to regulatory capital

The basic theme of having better

quality and adequate, up to date capital Banks Raise Quality and Quantity of Capital
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counterproductive and need to be removed. These elements include the proposal to insert the
volatility of unrecognized gains and losses into capital; capital is supposed to be a cushion to the

ups and downs of the markets, not a transmitter and amplifier of volatility.

My bank and others around the country could be forced to reduce the size of our balance sheets
as the economy begins to improve, simply because interest rates begin to rise. This could serve to
undermine an economic recovery as banks reduce lending and concentrate on pulling back to
maintain capital ratios. Our small business customers and consumer customers will be impacted by

the reduced availability of credit under this scenario.

My bank’s reaction to this will probably be to sell all of our available for sale (AFS) securities
and to place all future purchases in Hold to Maturity. This will eliminate the cyclicality and
volatility of the proposal, but it will also eliminate our ability to manage our investment portfolio
through different interest rate and economic cycles, a core tool to offset the inherent rate risk in our

loan and investment portfolios.

2. Grandfather Trust Preferred Securities (TruPS) for Smalier Institutions

The Dodd-Frank Act grandfathered TruPS for banks between $500 million and $15 bitlion in
assets. Instead, Basel 111 requires the phase-out of TruPS$ for bank holding companies having
between $500 million and $15 billion in total consolidated assets as of December 31, 2009, The
regulators should not be changing the plan approved by Congress. Too many of the banks with
grandfathered TruPS will likely have to shrink rather than be able to replace that capital.
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My bank has held about $3 million in Trust Preferred Securities for about 10 years. This is not
a large portion of our capital, but is a very cost effective source of capital for us and has allowed us
to grow the bank, and as a result, to better serve our customers. The elimination of this source of
capital will reduce our ability to grow our balance sheet by about $35 million. This will reduce the
amount of loans we will be able to provide to our communities to support job growth. When you
multiply this affect across the country, the potential reduction in loan availability is significant. This

proposal is in direct contradiction of the country’s goal to spur job growth.

3. Remove increased risk weighting for mortgage loans

The biggest impact on banks is not the change in the total amount of capital, but change in the way
that banks do business. The new risk weightings are punitive to mortgage assets, particularly
second mortgages and home-equity loans, which then “taint” underlying first mortgages. They are
particularly hard on portfolio lenders, as the kind of loans that banks and thrifts hold tend not to be
30-year fixed rate loans with high down payments. Banks currently hold mostly non-standard

mortgages, which will be hit with higher capital risk weights under the proposal.

Our bank provides a significant number of mortgages to people fiving in the three markets we
serve. We are one of the largest community bank providers of mortgages in these markets. This
proposal, along with some of the proposals being considered by the Consumer Financial Protection
Bureau, threaten to significantly reduce or even drive our bank away from this very important

business segment.

Since the inception of our bank, we have never lost one cent on a residential home loan. Our
underwriting has been very strong as opposed to many of the non-bank mortgage lenders who were
the real culprit in the housing crisis. However, the community banks are being forced to pay dearly
for the sins of non-bank originators. The new capital proposals relative to the risk weighting of
residential mortgages are higher in many cases than other loan types that would be considered much
riskier in our experience. This one section of the proposal will definitely reduce the number of loans

that we are able to provide in our markets.

4. Delay Basel Implementation
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We appreciate the hard work and openness to discussion from the federal banking regulators.
This is the most significant single change in regulation to face the banking industry in recent years.
1t should be taken only after ample input and discussion, because it will permanently change the
banking industry, and it will have serious consequences for our customers and communities and for
the economy overall. Regulators should consider very carefully the many comments that will be
received from bankers. We also believe that on something as fundamental as capital rules,
preservation of the dual banking system requires that the views of the state banking regulators be
given in this discussion comparable weight to the views of the federal banking regulators. In
addition, because of the significance of this rule for the economy and public policy, there should be
greater consultation with Congress. There is no need to rush. The Europeans are already

backtracking.

There are also other ways that Congress can help to increase the capital for community banks to

support more lending. For example:

» Brokered Deposit Exception. Eliminate reciprocal deposits from FDIC’s definition of
“brokered deposits.” Reciprocal deposits do not share the same characteristics as traditional
brokered deposits. They are insured, low-cost, have high retention rates, and are based on
relationships with local customers. They represent another low-risk source of deposits that
can be used to fund local activities, with appropriate federal oversight against deposit
outflow risk. Our bank has a significant amount of this type of deposit and all of them would
be considered core deposits if not held in the reciprocal product that we offer. They are

absolutely not brokered deposits, but they are classified as such.

» Small Thrift Holding Companies. Apply the “small bank holding company exemption”
from the Collins Amendment to small thrift holding companies. This corrects a technical
flaw which shields only small bank holding companies and not small thrift holding

companies from various burdensome regulatory capital requirements.

> Amend the JOBS Act to Include Savings and Loan Holding Companies. The Jumpstart
Our Business Startups ACT (JOBS Act) raised the shareholder registration threshold for '
banks and bank holding companies from 500 to 2,000. In addition, it increased the
deregistration threshold from 300 to 1,200. Unfortunately, the JOBS Act omitted savings
and loan holding companies. We urge Congress to amend the JOBS Act to extend the

changes in shareholder limits to savings and Joan holding companies.
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IV. Mortgage Rules Should Encourage Community Banks Make These Loans

Mortgage rules should be simplified and consistent so that community banks are encouraged to
make these loans rather than face compliance costs which could reduce their lending or force them
to exit the market altogether. Also, the mortgage rules are creating severe legal risks and
diminishing the types of loans we can offer in our communities. The result of the rules being
proposed will be that fewer and fewer people will be able to get loans. Our bank and many bankers
| have talked to will not make loans outside the box due to the greater risks. The potential for even
higher legal risks in the future will likely force many community banks to exit the mortgage

business altogether and out of retail lending altogether.

In examining the causes of the recent financial crisis, a general consensus was reached that
traditional community bank lending, based on sound underwriting, conservative but fair and
reasonable lending standards, and a demonstrated interest in the borrower’s ability to repay were
desirable features for the entire industry to follow. The cruel irony of the legislation and regulation
that followed is that it imposes draconian new regulations on banks of all sizes-but which will have
a disproportionate impact on the community banks whose lending practices never strayed from the
tried and true. These lenders will face compliance costs and time constraints for compliance which

could impact their continued ability to make mortgage loans.

At the core of community bank's concerns over the new regulations is timing. Most of the new
rules required under the Dodd-Frank Act, including the Ability to Repay/Qualified Mortgage rule,
new rules on Loan Originator Compensation and appraisal rules are statutorily mandated to take
effect in January of 2014. Even as we speak, legal experts are dissecting the rules to understand our
potential liability, and bank compliance officers, compliance software vendors and bank
management are working to comprehend the 3,200 (and still growing) pages of new regulation,
craft policies, construct employee training programs and undertake other necessary compliance
activities in order to be in compliance by very early next year. Adding complexity and cost to the
situation is the expectation that CFPB will soon release new RESPA/TILA merger rules which,
even if relatively straightforward and modest, will still have the impact of forcing a further rewrite
of forms, compliance manuals and training regimes as RESPA and TILA are the underpinnings of
all mortgage lending. Community banks are struggling to keep up, and some are facing the reality

that they will either have to curtail their lending until they can be certain they are in compliance,
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and thus face losing market share, or worse, are considering exiting the mortgage business
altogether. Driving these quality lenders from the marketplace is the exact opposite result of what
advocates for mortgage reform intended. We do not come before you today asking that that reform
be stopped, but we do ask that Congress and the regulators work to ensure that compliance timelines

be made more reasonable.

Therefore we ask that Congress work with the CFPB to take necessary compliance efforts and
appropriate time frames into consideration and work to find ways to allow further time for
compliance for the entire industry if necessary. Holding to an arbitrary time frame for compliance
with these complex new rules will not serve either the CFPB well in ensuring that the rules are
workable, or the industry well in being able to comply, but most importantly, it will do a grave

disservice to borrowers who will face fewer lending options and higher costs.

Additionally, we would ask Congress to look to several specific concerns posed by several of

the new rules.
Balloon Loans and QM

The ABility to Repay/Qualified Mortgage rule required CFPB to provide Qualified Mortgage
status to balloon loans, but only those made by a select set of small lenders in rural or underserved
areas. The rule proposed by the CFPB adheres to this statutory limitation, but the result is far téo
narrow and will curtail the use of balloon loans as a tool best suited to some borrowers. Balloon
loans have traditionally been made to borrowers with specific characteristics or for properties with
specific characteristics which make the loan ineligible for sale into the secondary market, and thus
held in portfolio by the originating lender. Borrowers who are not U.S. citizens on a short-term
work visa or properties, for which a comparable appraisal is not available, are examples of
situations where a balloon loan may be the best, most affordable option for a borrower. These
situations arise not just in rural and underserved areas, and such loans are extended by banks of all
sizes, not just small banks located in rural and underserved areas. ABA has shared with the CFPB a
list of fifteen specific property or borrower characteristics for which balloon loans should be
allowed (and eligible for QM status) regardless of geography or size of institution making the loan.
We are including this list as an addendum to this testimony. While CFPB may adopt the ABA
proposal, they will have to use their exemptive authority to do so beyond the scope of the
requirements of the Dodd-Frank Act. A better approach would be for Congress to amend the

balloon loan QM provisions to allow for such treatment under the statute.
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OM and QRM

A still outstanding issue is the definition of the Qualified Residential Mortgage, or QRM under
the Dodd-Frank risk retention provisions. Loans determined to meet the QRM definition will not be
subject to the five percent risk retention requirements otherwise imposed under the statute. A
proposed rule issued by the bank regulatory agencies along with the SEC, HUD and FHFA in 2011
would have only granted QRM status to loans with at least a twenty percent down payment. This
approach has been widely criticized by the ABA along with a vast assortment of industry and
consumer groups, as well as many Members of the House and Senate (54 Senators and 304 House
members in the last Congress). A twenty percent down payment requirement will put
homeownership out of the reach of millions of borrowers. Instead, a broad consensus has
developed that a better approach is to align QRM with the already promulgated QM rule. Both
rules were intended to improve underwriting. The QM rule puts into place strict new requirements
for loan documentation and determination of a borrower's ability to repay. It is widely accepted that
the QM rule goes beyond even the conservative underwriting standards prevalent in the market
today and may restrict credit availability. The Dodd-Frank Act required that QRM could not be
broader than QM, and anything narrower than QM would restrict credit even further. Therefore,
consensus among industry and consumer groups, and joined by many members of Congress and
some in the regulatory agencies is that QRM should be made co-incident with QM. We urge
Congress to consider making the work of the regulators easier and making clear the statutory intent

by clarifying that the QM rule and the QRM rule should be co-incident.
Address Loan Originator Compensation

We would also ask Congress to revisit the issue of loan originator compensation and the
calculation of points and fees under the Qualified Mortgage rule. The addition of this fee to the
points and fees calculation will have a very large impact in terms of disqualifying loans from the
QM categories, which in turn means that these loans will likely not be extended. ABA believes that
the elimination of such loans is entirely unnecessary, and does not serve to enhance consurner
protection in any way. Because the Dodd-Frank Act generaily prohibits any form of loan originator
compensation based on the terms of the loan, there is no need to add further layers of protection
through the inclusion of loan originator compensation in the points and fees triggers of the Qualified

Mortgage provisions. Although language in Dodd-Frank can be read to instruct this duplicative
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inclusion, we ask that Congress act to remove loan originator compensation from the points and

fees calculation as being neither warranted nor necessary.

V. Congress Should Adopt Other Measures to Help Community Banks

There are a number of other measures that Congress could take to reduce red tape that imposes
unnecessary costs on banks and siphons resources away from lending. The following would make
several specific changes to current law to reduce some of these burdens. I am happy to provide

additional information on any of these points.

Eliminate red tape

1. Eliminate the Dodd-Frank Act’s small business loan data collection requirement,

This provision adds unnecessary regulatory burden.

2. Provide for a “seasoned customer” exception to the requirement for banks to file a Currency
Transaction Report (CTR) for every deposit or withdrawal of $10,000 or more. CTRs are

routinely filed for deposits by well-known customers who run businesses that generate cash,

such as retailers and farmers.

3. Eliminate the additional Home Mortgage Disclosure Act (HMDA) reporting requirements
under the Dodd-Frank Act. According to an ABA survey, bank employees currently spend

on average two hours per loan application record.

Improve Oversight of Securities and Investments

1. Clarify that banks, savings associations, and trust companies are exempt from municipal
advisor registration requirements.

2. Clarify that banks may purchase and sell without restriction any bonds issued by
municipalities and agencies of a state by modifying Section 619 of Dodd-Frank. The SEC’s
proposed rules could prohibit banks from purchasing debt that is issued by a state agency;

this is a substantial portion of the debt that is issued at the state level.
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3. Exempt banks with limited swaps activity from the new clearing requirements. Utilize a

risk-based, not size-based, measurement to ensure limited swaps-based activity for risk

management activity is not constrained by unnecessary regulatory requirements.

Flood Insurance Reform

1. Clarify that escrow provisions in Section 100209 of the Biggert-Waters Insurance Reform

and Modernization Act apply only to new loans.

2. Improve access to cost-effective flood insurance by making needed clarifications to the law.

allowing development of a private market for flood insurance. Private market providers, if

allowed to compete on a level playing field, can develop more affordable products for

consumers.

3. Modify the flood insurance requirements to exclude civil money penalty (CMP) authority

where a statutory or regulatory violation does not result in a lack of coverage of property

that is determined to otherwise require it.

Conclusion

Community banks are resilient, but even the most resilient institutions can only withstand so
much. At some point there is a straw that will break the camel’s back. Despite these regulatory
headwinds, there are a number of fundamental strengths that community banks have to support
them. With Congress’s help in lifting some of the burden off of these local institutions, community
banks are set to thrive and turn the tide in their favor. In order for this to happen, however,
community banks need Congress’s help. We need to move from simple, good intentions and bring

about tangible results.

New laws and regulations have erected costly barriers to market entry beyond any benefit to
our communities. Over-zealous examinations have been fong on technical criticism and far too
short on constructive supervision. All of these only make it more difficult for existing banks to
survive, new investors to establish competitive institutions, or local communities to participate in

our nation’s economic resurgence.

An individual regulation may not seem oppressive, but the cumulative impact of all the new

rules plus the revisions of existing regulations is oppressive. The regulatory burden from Dodd-
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Frank and the excessive regulatory second-guessing must be addressed in order to give all banks,
and especially community banks, a fighting chance to maintain long-term viability and meet the
needs of local communities everywhere. The consequences of excessive regulation are real. Costs
are rising, access to capital is limited for community banks, and revenue sources have been severely
cut. It means a weaker economy. It means slower job growth. With the regulatory overreaction,
piles of new laws, and uncertainty about government’s role in the day-to-day business of banking,

meeting local community needs is difficult at best.
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Madam Chairman, Ranking Member Meeks, and members of the subcommittee, my
name is Charles G. Kim and | am Executive Vice President and Chief Financial Officer
(CFO) of Commerce Bancshares, Inc. whose principal bank subsidiary is Commerce
Bank. Commerce Bank is a $22 billion super-community bank founded in Kansas City
in 1865. Our strong Midwestern culture and engaged workforce of 4,700 serves
customers through 204 branches and 400 ATMs in Missouri, Kansas, lllinois, Oklahoma
and Colorado. Commerce Bank is focused on serving our customers and we are

guided by our Customer Promise: “We ask, listen and solve.”

Commerce is counted among the best capitalized banks in the country and we did not
contribute to the economic crisis by originating any sub-prime products. Commerce is
one of seven banks in the country to hold Moody’s highest assigned Bank Financial
Strength rating. For the fourth year in a row, Commerce Bank was ranked among the
top ten on Forbes’ list of America's Best Banks. Commerce ranked ninth on the list

which came out in December, 2012.

| am also a member of the Consumer Bankers Association (CBA) Government
Relations Council, which is the association's public policy making group of senior
executives. For more than 90 years, CBA has been the recognized voice on retail
banking issues in the nation’s capital. Member institutions are leaders in all areas of
consumer financial services and small business lending. Commerce Bank and CBA
both recognize the retail banking industry is built on customer relationships and it is our

focus to make sure we are helping consumers meet their financial needs.
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| appreciate the opportunity to appear before you today and we thank the Subcommittee
for holding this hearing to look at the current regulatory environment to ensure it is
allowing banks to serve customers in their communities. CBA would like to thank the

Subcommittee for its work over the past year on several important issues.

First, we applaud Chairwoman Capito, and other members of the Subcommitiee for
highlighting concerns with the CARD Act and how it unfairly impacts the ability of
spouses to qualify for credit cards. These efforts have moved us closer to a resolution
as we await the CFPB's final to correct this unintended consequence. This is an
example of how regulations can unintentionally harm consumers and families, and
impact banks’ ability to provide financial products, and we are grateful that Members of

Congress have helped encourage action to correct this

In addition, I'd like to thank Congressman Luetkemeyer, from my home state, and
others for their leadership in the last Congress for helping to remove the duplicative
ATM disclosure requirement. This bi-partisan effort to eliminate an unnecessary
requirement ended legal claims by bad actors, while still ensuring consumers have the

information they need when conducting ATM transactions.

We have seen significant regulatory changes with the passage of the Dodd-Frank Act,
the creation of the Consumer Financial Protection Bureau (CFPB) and new rules
impacting the banking industry and the customers we serve. A number of these new
rules were needed, and welcomed, to protect consumers and ensure we have a healthy
banking industry that drives economic growth and recovery. However, as with any
major regulatory overhaul, there will be some unintended consequences of varying
degree. Policy makers and stakeholders can work together along the way to reevaluate
and make continued improvements to the regulatory climate, allowing banks to offer

superior products to fulfill customers’ needs.
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As this Subcommittee takes a deeper look at this evolving regulatory environment, CBA
would like to highlight several specific issues and themes that it believes can ultimately

allow banks to better serve their customers and communities.

Measuring the Cost of Regulation

First we want to stress that regulations can be critical in ensuring safe and sound
banking and consumer protection, such that consumers and businesses are confident in
dealing with the financial services industry. But it is also important that the regulation be
assessed for its benefits against its costs to the financial institutions and, ultimately to
the consumers. [f costs are not in proportion to benefits, the consumer will pay more for
financial services or will find valuable services in short supply. When an agency
conducts a cost benefit analysis when looking at a particular issue, in addition to
weighing the impact of a new rule on consumers, smaller financial institutions and rural
communities, we would encourage the analysis take into account these other important

considerations:

» The one-time cost of implementation, with accompanying IT systems changes,
training, legal, compliance, printing, mailing, and other ancillary expenses,
sometimes made more difficult by the inadequate time needed to comply;

» The ongoing costs of the rule, with annual compliance, litigation, printing, mailing,
and other costs; and

« The impact on new product development and the disincentive to enter markets or
engage new products or services due to enhanced risk or costs.

¢ Relief for banks that are caught in the middle between those with asset sizes
which protect them from certain new regulations (less than $10 billion in assets
as outlined by sections of Dodd-Frank) and those banks with economies of scale
advantages. An example of this is the Durbin amendment which requires
debilitating income reductions in the form of reduced interchange for the banks in

the middle, like Commerce Bank.



69

Itis also important for the agencies to consider the relationship of the regulation to other

regulations. This requires the consideration of at least the following:

Conflicting or inconsistent requirements among different regulations which can
create an uneven playing field and provide unfair advantages to certain players.
For example, we experience that with the varying state rules for short-term small
doliar loan products. As there are no ‘safe harbors,” we can be restricted from
offering good solutions at competitive pricing while a competitor ‘right next door’
does not have the same restrictions;

Inconsistent definitions among regulations, unless necessary to fulfill different
requirements. Conflicting requirements from regulatory bodies as well as the
uncertainty of changing rules that can be retroactively applied create a
disadvantage for the consumer as it makes banks either not offer a solution or
not want to spend time thinking of ways to provide new solutions. For instance,
consumers want and need access to funds for short-term gaps and will find ways
to getit. Limitations can either cause consumers to be penalized with restrictions
they do not want, or to look elsewhere for more punitive and expensive solutions
from less palatable sources; and

The need to continue to comply with obsolete regulations that no longer fulfill

their original requirement or are superseded by new regulations.

At times, the burden of regulation is created or made more extreme by the accretion of

numerous regulations, each of which alone does not create a huge problem but all

together are excessively burdensome. One example of accretion may turn out to be the

mortgage rules being issued by the CFPB combined with the qualified residential

mortgage rule emerging from the bank regulatory agencies and the potential for a new

Basel lil. Depending on how these are finalized, it is possible they will create an

excessive regulatory framework without adding sufficiently on the customer benefit side

of the equation.
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Regulatory Clarity & Enforcement by Regulation

The absence of regulatory clarity combined with overly complex laws and regulations is
sometimes a cost that is difficult to quantify but nonetheless significantly increases the
difficulty of compliance for financial institutions without commensurate consumer
benefits. When the rules are not clear, financial institutions will delay decisions and
avoid introducing new products and services, to keep their risks to a minimum. Overly
complex rules also cause confusion to customers and uncertainty to regulators and
institutions. This'is often to the detriment of consumers and small businesses, which
do not receive the new services they need or are left with outdated technologies that do
not provide them with the products and services when they need them. In some cases
it even drives consumers to less regulated entities, which appear to provide for their

needs without restriction, but which can carry risks to consumers.

One way this can occur is when guidance is provided by enforcement actions instead of
through the regulatory process. Enforcement actions that are not grounded in clear
rules may provide little clarity about what the rules are for other institutions in similar
markets and circumstances. The problem is magnified as the actions may often result
in consent orders when the matters are resolved, rather than going to court and being
publicly aired. They also lack the input from consumers and industry, which is part of
the rulemaking process and provide critical feedback leading to sound policy-making.
The industry and consumers may be left in the dark about the factors that led to the

enforcement action and the tools needed to ensure they are fully compliant with the law.

Exam Cost

Exams themselves can be more costly than necessary to both the consumer and the
institutions being examined. The supervision process is the halimark of the way in
which consumer protection and safety and soundness are maintained at regulated
financial institutions. Dodd-Frank leveled the playing field by expanding that benefit to

all financial service providers in the consumer protection realm, and we would
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encourage the CFPB to move more expeditiously to carry out its mandate to supervise
larger nonbank financial service companies. Among the larger nonbank participants, it
has, to date, only begun supervising consumer reporting agencies and debt collectors,

and has yet to begin supervising many other larger nonbank entities.

For regulated financial institutions, the supervision can become unnecessarily
burdensome and costly if the examination process is inefficient, if rules are too complex,
if examination teams are inadequately trained or inadequately experienced, if multiple
regulatory agencies are covering much of the same examination territory, or if the
process is unnecessarily slow. The CFPB is a new agency with some of the difficulties
inherent in a start-up business, and has at one time or another been accused of most of
these problems to some degree. CBA members have seen improvement in all areas,
but more can still be done to enhance and streamline the process, thereby reducing
costs to industry and, thereby, consumers and small businesses interacting with these

institutions.

Basel I

We all anxiously await the final rules to implement Basel Ill Capital Standards. While
the Basel lll proposal impacts banks in a number of different areas, we could see
significant reduction in the mortgage market and banks’ ability to offer certain home
equity products. In particular, under the proposal, banks could face higher capital
requirements when offering certain home equity lines and liens to some existing
customers but could then have less severe capital requirements for offering the same
home equity product to a new customer. Second mortgages are safe and sound
products, which allow individuals and families to make home improvements or access

equity in their homes to finance other important endeavors.

In addition, second mortgages often are used to help launch small businesses and, if
the Basel Ill proposal is unchanged, it could curtail some lending to small business

owners or force families to obtain unsecured lending.
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The Basel il proposal is an example of an extremely complicated proposed regulation
that will be very difficult and costly for banks to manage and difficult for regulators to
oversee. Simpler solutions with fewer unintended consequences and greater capital
protection are easily attainable. The Basel Il proposal and its complexity will have a
number of impacts on the banking industry and its ability to serve communities. We are
hopeful that careful consideration and analysis will lead to more reasonable and
workable final rules. CBA encourages Congress to continue to monitor this important

issue closely.

And while we agree that stress testing serves a very sound and useful purpose, it will be
very complex and will add significant costs to all banks over $10 billion in assets,
regardless of their sound balance sheets, solid earnings performance and strong

management.

Mortgage Rules

We have seen a tremendous amount of change in the mortgage space on everything
from underwriting, to appraisals, to loan officer compensation to new mortgage
disclosures. These are all important, complex rules which banks are diligently working
to implement in a very short period of time. In many cases, these new rules will restrict
lending to borrowers on the low end and on the high end of mortgage lending because

of the perceived risks attached to those loans.

Basel lll and the Qualified Residential Mortgage (QRM) rule will undoubtedly have a
major impact on mortgages and their availability, but our priority right now is to comply
with the myriad new mortgage rules issued by the CFPB. However, our job has been
made more difficult due to the uncertainty still baked in the new rule. CBA has reached
out to the CFPB to express our confusion about certain aspects of the final rules, but we
are concerned that the Bureau's promised guidance on these issues may come too late.
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To give an example, we have a number of issues with the Qualified Mortgage (QM) rule
that was issued in January 2013 by the CFPB. These include the relatively short period
of time that banks have to comply with this rule, especially since not all aspects of the
rule are final and the CFPB has yet to issue all its expected guidance. In addition, the
change made to loan originator registrations to include evaluating their personal
financial responsibility, while well intentioned, creates a number of challenges. Its
guidelines lack clarity and actionable definitions, and when coupled with the impact of
the economic downturn on Americans credit profile, it can create challenges for banks
to evaluate a possible employee’s financial responsibility. CBA is also concerned with

the three percent limit on points and fees for QM loans.

Appendix Q, which provides guidance with regard to the underwriting of QM loans,
raises a number of problematic issues. In addition to the increased scrutiny with regard
to self-employed loan applicants, it seems that employers are expected to virtually
guarantee the applicant’s future employment, which is an unrealistic expectation.
Although based on current Federal Housing Administration (FHA) guidelines, FHA does
allow for compensating factors that are not included in Appendix Q. Also, Appendix Q is
part of the QM rule and violations of the rule subjects banks to litigation, which is not the

case with the FHA guidelines.

The industry stands ready to work with the CFPB to address these still unanswered
questions. However, CBA is very concerned that a long delay in getting the answers
that we need may lead certain lenders to reduce, or even eliminate, their mortgage

lending activities in order to mitigate their exposure to regulatory risk.

E-Sign Act

Today's new generation of customers and their wants and behaviors are evolving
rapidly due to technological advancements. Banks and credit unions alike are moving
to mobile banking and payments that offer a number of customer solutions online.
Much has changed since Congress enacted the E-Sign Act in 2000. As the CFPB has
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now inherited the E-Sign Act disclosure requirements from other financial reguiators,
CBA believes it is time for both Congress and the CFPB to review and update the E-
Sign Act requirements to reflect the significant technological changes that have

occurred over the past 13 years, while ensuring they remain “technology neutral” as

intended by Congress when this law was enacted.

Consumers who choose to conduct transactions electronically have a reasonable
expectation that their disclosures will also be provided in electronic form. CBA believes
banks should be able to provide all disclosures electronically and all inherited
regulations should be consistent in this regard except where a statute clearly states
otherwise. Allowing consumers the option to decide what format they wish to retain their

disclosures is the best way to encourage consumers to read and understand them.

Financial institutions should be provided flexibility to develop innovative ways to
accommodate evolving consumer behavior. Employing a “technology neutral approach”’
will also mitigate situations where regulations would need to be re-written due to new

technology.
CARD Act Review Requirement

CBA believes one area to reduce regulatory compliance costs is the rate increase
review requirement under the CARD Act. If there is an increase in a customer’s rate,
the increase must be reviewed every six months for the life of the account or until the
rate increase is rescinded. CBA believes there should be some limitation with regards

to this review.

For example, one approach would be to require this rate review only for rate increases
occurring within the prior 12 months, in which case it would be limited to two reviews. It
makes little sense to require constant, periodic reviews of rate increases for the life of
an account. This represents a significant review and implementation burden for banks

that will continue to increase throughout the life of an account. At the same time, the

10
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benefit for consumers declines, as it would seem the reasons for these long ago rate

increases would become less relevant to them over time.

Conclusion

We expect the regulatory environment fo remain in flux over the next two years as
regulators continue to implement requirements of Dodd-Frank, as Basel lil is finalized
and as the CFPB continues to issue rules and regulations. All of these changes require
banks to make adjustments to remain in compliance. This is all occurring in a time of
continued economic uncertainty. CBA appreciates the opportunity to highlight these
opportunities for regulatory relief and monitoring and we look forward to continuing to

work with the Subcommittee on these important issues.
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Chairman Capito, Ranking Member Meeks, and members of the subcommittee, my name is William A.
Loving, Jr., and I am President and CEO of Pendleton Community Bank, a $260 million asset bank in
Franklin, West Virginia that serves four rural markets in West Virginia and one Virginia community. [ am
also Chairman of the Independent Community Bankers of America and I testify today on behalf of its
nearly 5,000 members. Thank you for convening this hearing on regulatory relief for small community
financial institutions. Community banks nationwide have identified regulatory burden as a top concern
and impediment to their viability and ability to provide credit in their communities.

America’s 7,000 community banks are critical to the prosperity of the U.S. economy, particularly in
micropolitan and rural communities. Providing 60 percent of all small business loans under $1 million, as well
as customized mortgage and consumer loans suited to the unique characteristics of their local communities,
community banks are playing a vital role in ensuring the economic recovery is robust and broad based, reaching
communities of all sizes and in every region of the country.

In order to reach their full potential as catalysts for entrepreneurship, economic growth, and job creation,
community banks must have regulation that is calibrated to their size, lower-risk profile, and traditional
business model. Working with community bankers from across the nation, ICBA has developed its Plan
for Prosperity, a platform of legislative recommendations that will provide meaningful relief for
community banks and allow them to thrive by doing what they do best — serving and growing their
communities. By rebalancing unsustainable regulatory burden, the Plan will ensure that scarce capital and
labor resources are used productively, not sunk into unnecessary compliance costs, allowing community
banks to better focus on lending and investing that will directly improve the quality of life in our
communities. Each provision of the Plan was crafted to preserve and strengthen consumer protections and
safety and soundness. The Plan for Prosperity is attached to this testimony.

1 would like to thank this Committee and the House for quickly passing a key provision of the Plan for
Prosperity, relief from annual privacy notice mailings when a bank has not changed its privacy policies.
My bank simply does not have the scale to automate the annual privacy notice mailings. For us, the
mailings are a manual, fairly labor intensive process. The Privacy Notice Confusion Elimination Act
(H.R., 749), introduced by Rep. Blaine Luetkemeyer, will save my bank approximately $10,000 a year,
real money for a community bank. And importantly, it will do so without putting consumers at risk or
reducing their control over the use of their personal data. I encourage this committee to build on the
success of H.R. 749 by taking up additional provisions of the Plan for Prosperity that will match or
significantly exceed the relief provided by H.R. 749 without increasing risk to customers, community
banks, or the financial system.

Perhaps the most serious threat to the community bank business model is the Basel 1 proposed capital
rules. I’m grateful for the opportunity to testify before this subcommittee last November on that topic, and
1 thank the many members of the Financial Services Committee who have sent letters to the banking
regulators expressing their serious concerns about the impact of Basel Il and the standardized approach
on community banks. Pending the final rule, which is expected this spring, I will focus my remarks today
on regulatory relief proposals in the Plan for Prosperity.
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While we have recommended specific regulatory relief measures in our Plan for Prosperity, the problem
is a cumulative one. Regulations have accreted steadily over past decades, but are rarely removed or
modernized, resulting in a redundant and sometimes conflicting burden. To set the stage for this
discussion, I'd like to share with you a few broad, headline numbers to illustrate how increasing
regulatory burden is fundamentally changing the nature of the business of community banking.

e The cost of Pendleton Community Bank’s annual compliance audit increased by 19.5 percent
between 2010 and 2012. This is just the cost of the audit, which is of course in addition to the
substantial cost of compliance.

e As of 2013, Pendleton Community Bank has established a Compliance Committee consisting of 8
members of senior management that meets monthly to review compliance issues, current
regulations, and the impact of proposed regulations or other rule changes on our operation and
our customers. This change is a result of the increasing complexity of regulatory compliance and
carties with it a costly expenditure of man-hours.

o As recently as 2007, a review of mortgage loan compliance required 3 to 4 days of work
quarterly. Today, even with a 15 percent decrease in loan applications, we have to dedicate 8 to
10 days a quarter to mortgage loan compliance review. We expect this burden to increase in the
coming quarters.

e Qur scarce staff resources are increasingly dedicated to compliance rather than serving customers.
We are now considering hiring an additional full-time employee to work exclusively on
compliance because our current compliance officer is struggling to maintain the high quality of
his review with increasing demands on his time. This new FTE, in addition to the 8 member
Compliance Committee noted above, will result in more than 10 percent of Pendleton’s 79 FTE
staff with a significant role in compliance.

Again, these are just a few broad indicators, though they illustrate a clear trend of growing regulatory
burden. 1 will provide more impact data in the context of the specific provisions covered below, beginning
with our recommendations to preserve community bank mortgage lending.

Mortgage Reform for Community Banks

Every aspect of mortgage lending will be subject to new, complex, and expensive regulations that will
upend the economics of this line of business. These regulations are being enacted in response to the worst
abuses of the pre-crisis mortgage market — abuses in which community banks did not engage.

Key provisions of the Plan for Prosperity are designed to keep community banks in the business of
mortgage lending. The Plan for Prosperity focuses on those reforms that will have the greatest impact and
are ripe for enactment, including:

e “Qualified mortgage” safe harbor status for loans originated and held in portfolio for the life of
the loan by banks with less than $10 billion in assets, including balloon mortgages;

e Exempting banks with assets below $10 billion from escrow requirements for loans held in
portfolio;

» Increasing the “small servicer” exemption threshold to 20,000 loans (up from 5,000); and

» Reinstating the FIRREA exemption for independent appraisals for portfolio loans of $250,000 or
less made by banks with assets below $10 billion.
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ICBA appreciates the CFPB’s efforts to accommodate community banks in their recent rulemakings.
However, we believe that they did not go far enough in providing for tiered regulation, as does the Plan
for Prosperity, that will preserve the role of community banks in the mortgage marketplace.

Community banks represent approximately 20 percent of the mortgage market, but more

importantly, much of this mortgage lending is concentrated in the small towns and rural areas of

our country, which are not effectively served by megabanks. As the FDIC Community Banking Study
showed, in one out of every five counties in the United States, the only physical banking offices are those
operated by community banks. Community banks have a starkly different business model than that of
larger mortgage lenders, which are driven by volume and margins. Community banks, by contrast, are
relationship lenders with deep roots in their communities. Our mortgages are well underwritten because
we know our customers, their businesses or employers, and the local economic conditions. The strength
of our underwriting is confirmed by Federal Reserve data. In recent years, the delinquency rate of
mortgages held by community banks never exceeded 4 percent, compared to 22 percent for fixed rate
subprime mortgages and 46 percent for subprime variable rate mortgages. In fact, community bank
mortgages have outperformed fixed rate, prime loans, thought to be the best performing category of all
loans.’

A chief characteristic of community bank mortgages in small and rural communities is that they are often
collateralized by unique properties without adequate comparables that don’t fit the inflexible requirements
of the secondary market. In addition, the borrowers may be farmers or small business owners whose debt-
to-income ratios fall outside of secondary market parameters, despite their personal net worth and means
to repay the loan. Large lenders shun such loans because they don’t fit their underwriting models and
require first-hand assessment of the property and the borrower. Only community banks are willing to
extend credit to such borrowers, often through the use of balloon loans held in portfolio. Because holding
a fixed rate 15 year or 30 year mortgage on the books would expose a community bank to unmanageable
interest rate risk, these loans are made typically for 3 or 5 years, and repriced and renewed when they
come due. Community banks have safely made balloon mortgages for many decades.

Pendleton Community Bank holds all but a few of our mortgage loans in portfolio, including balloon
loans. This is broadly typical of community banks. In a recent survey of community banks, 50 percent of
respondents hold all of their mortgage loans in portfolio, and 72 percent of respondents hold at least half
of their mortgage loans in portfolio.? While secondary market sales are a significant line of business for
an important segment of the community banking industry, ICBA estimates that community banks under
$10 billion in assets may hold as much as $412 billion in balloon payment mortgages for as many as 5.5
million borrowers.® For many community banks, portfolio lending is a necessary corollary of the types of
mortgages they underwrite — mortgages that cannot be securitized.

* “Community Banks and Mortgage Lending,” Remarks by Federal Reserve Governor Elizabeth Duke. November 9,
2012.

21cBA Mortgage Lending Survey, September 2012.

® This estimate is based on recent call report data which shows that community banks under $10 billion in assets
hold a total of $550 billion in residential 1-4 family mortgages. Assuming that balloon payment mortgages account
for 75% of community bank mortgages assets, which is consistent with survey results, the result is $412 billion in
balloon payment mortgages. Assuming an average loan balance of $75,000, the result is 5.5 million borrowers,
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Another coroliary of community bank customized underwriting is that the loans often meet the regulatory
definition of “higher priced mortgage loans.” Because the loans cannot be securitized they must be funded
through retail deposits which include higher cost certificates of deposits, and this results in a higher
interest rate. The regulatory definition is heavily weighted toward the pricing that Fannie Mae and
Freddie Mac set based on their ability to access capital and funding markets that are not available to
community banks. In addition, in today’s historically-low interest rate environment, it is more likely that
a reasonably-priced loan will meet the Federal Reserve’s definition of “higher priced.” Almost half of
survey respondents (44 percent) said that more than 70 percent of their loans were “higher priced.” In
Pendleton Bank’s portfolio, 89 percent of the HMDA reportable loans originated in 2012 meet the
regulatory definition of “higher priced.”

This lending model — customized balloon loans held in portfolio and, due to a higher cost of funds, priced
higher than securitized loans — has worked well for decades and is a proven private market solution that
serves certain borrowers and communities that cannot access the secondary market. If this lending model
is made infeasible by new regulation, rural borrowers will have no place to turn and be deprived of credit.
The communities they live in will stagnate.

This community bank model of providing mortgages and making home ownership possible to those who,
in many cases, would have no other option is under direct threat because the loans share superficial
characteristics with subprime loans such as balloon terms and relatively high rates — loan terms that have
been targeted by new mortgage regulation. The new ability-to-repay regulations will expose lenders to
litigation risk unless their loans meet the definition of “qualified mortgage.” However, a staple of
community bank mortgage lending, balloon loans, are explicitly excluded from “qualified mortgage”
status unless they are made in rural areas under an unreasonably narrow definition of “rural.” ICBA has
applied the CEPB’s definition of rural to every county in the U.S. The results are shown in an attachment
to this testimony. I think the members of this committee will be surprised at what counties in their own
states and districts fail to qualify as “rural.” For example, in the state of West Virginia, 26 out of 55
counties fail to meet the definition of rural. Under any reasonable definition, the entire state of West
Virginia should be considered rural. ICBA is urging the CFPB to expand its definition.

Similarly, “higher priced” loans — even when that pricing is aligned with the lender’s cost of funds, risk,
and other factors — are excluded from the conclusive presumption of compliance (or “safe harbor”)
protections under “qualified mortgage” and instead carry only a “rebuttable presumption of compliance,”
a much weaker protection which exposes the lender to unacceptable litigation risk for the life of the loan.
We appreciate that the CFPB is proposing a higher price trigger for the safe harbor for community bank
loans — 3.5 percent above average prime rate offer (APOR) — though we have recommended that the
CFPB adopt an alternative rate threshold that takes into account a community bank’s cost of funds.

“Qualified Mortgage " Status for Community Bank Porifolio Mortgages

The Plan for Prosperity solution to this new regulatory threat is simple, straightforward, and will preserve
the community bank lending model described above — safe harbor “qualified mortgage” status for
community bank loans held in portfolio, including balloon loans in rural and non-rural areas and without
regard to their pricing. When a community bank holds a loan in portfolio it holds 100 percent of the credit
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risk and has every incentive to ensure it understands the borrower’s financial condition and to work with
the borrower to structure the loan properly and make sure it is affordable. Withholding safe harbor status
for loans held in portfolio, and exposing the lender to litigation risk, will not make the loans safer, nor
will it make underwriting more conservative, it will merely deter community banks from making such
loans in the many counties that do not meet the definition of rural and where a bank’s cost of funds results
in “higher priced mortgages.” In our case, Pendleton’s morigages are qualified mortgages because we
satisfy the “rural test”; however, because our mortgages are “higher priced,” they are denied “safe harbor™
protections and instead carry a “rebuttable presumption of compliance,” under the CFPB’s final rule.
Accordingly, we, like many community banks across our nation, will be forced to make a risk-reward
calculation to determine whether we will continue providing mortgage financing to our communities.

Escrow Requirement Exemption for Community Bank Portfolio Mortgages

Escrow requirements for property taxes and insurance are an additional deterrent to community bank
mortgage lending. Loans held in portfolio by community banks should be exempt from such
requirements. When loans are held in portfolio, lenders have every incentive to protect their collateral by
ensuring that tax and insurance payments are current. The escrow requirement for higher priced loans is
unnecessary, impractical, and a significant expense for a community bank. A large majority of
community banks do not currently escrow because of the cost and requiring them to do so will only deter
them from making higher cost loans. In a September 2012 ICBA survey of over 430 community banks,
55 percent of the bankers stated they decreased their mortgage business or completely stopped providing
higher-priced mortgage loans due to the expense of complying with escrow requirements for higher
priced mortgages that took effect in 2010, Pendleton Community Bank began escrowing in compliance
with the Federal Reserve rule at a significant investment in systems and software, employee training and
legal fees. We currently escrow for 300 loans in portfolio at an expense of 300 man-hours annually. As
we originate additional loans requiring escrows, we will be shackled with additional operating costs.
Another West Virginia community banker I know employs four people in escrow at a cost of $240,000 a
year including benefits. Many community banks do not have the resources to do it in house. Outsourcing
escrow services may not be an affordable option either. For third party servicers it is simply not
economical to offer escrow-only services, not packaged with other services, to low volume lenders. The
Plan for Prosperity calls for an exemption from escrow requirements for community bank loans held in
portfolio.

Small Servicer Exemption

The relationship lending model, so important to community banks, extends beyond underwriting to
servicing. Community banks frequently service the loans they originate, whether they are held in portfolio
or sold into the secondary market. For community banks that sell their loans, retention of servicing is
important to maintaining long-term relationships with customers and the opportunity to meet their future
banking needs.

The community bank practices that strengthen underwriting and result in better loan performance also
produce stronger servicing. Bankers that know their customers and the economic trends in their
communities can better anticipate borrowers’ potential difficulties and intervene early and effectively. As
is true with underwriting, the data clearly show that community bank serviced mortgages perform better.
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Public policy should keep community banks in the business of servicing mortgages and deter further
consolidation among servicers.

In this regard, community banks are deeply concerned about the impact of servicing standards that are
overly prescriptive with regard to the method and frequency of delinquent borrower contacts, reducing
community banks’ flexibility to use methods that have proved successful in holding down delinquency
rates. Examples of difficult and unnecessary requirements include new monthly statements; additional
notices regarding interest rate adjustments on ARM loans; rigid timelines for making contacts that leave
no discretion to the servicer; and restrictions on forced placed insurance. Community banks’ small size
and local presence in the communities we serve make many of these requirements unnecessary.

The CFPB’s recent servicing rule provides a small servicer exemption for banks that service fewer than
5,000 loans. We appreciate recognition that the rule is not appropriate for smaller servicers but believe
that the CFPB set the threshold too Jow. Many community banks service larger portfolios that should
qualify for an exemption because they use the community bank servicing practices and obtain the strong
performance results. A West Virginia community banker I know is not exempt because he services 6600
accounts, yet has a very low delinquency rate, less than 4 percent. This banker estimates the monthly
statement requirement alone will cost him about $181,500 annually. He will also have to hire an
additional collector, even with his low delinquency rate, to comply with the new early intervention
requirements. ICBA’s Plan for Prosperity calls for raising the small servicer exemption threshold to
20,000 loans. To put this proposed threshold in perspective, the average number of loans serviced by the
five largest servicers subject to the national mortgage settlement is 6.8 million.* An exemption threshold
of 20,000 would demarcate small servicers from both large and mid-sized servicers. It would help
preserve the important role of community banks in servicing mortgages and deter further industry
consolidation which is harmful to borrowers.

Appraisal Exemption for Community Bank Portfolio Mortgages

Appraisal standards have changed significantly over the past few years. First as a result of the Home
Valuation Code of Conduct from Fannie Mae and Freddie Mac, and more recently as a result of the
Dodd-Frank Act. These standards are well intentioned, having been designed to prevent abuses by
unregulated mortgage brokers that contributed to the collapse of the housing market. However, they have
made it nearly impossible for my bank to use local appraisers. As a result, Pendleton began using an
appraisal management company in early 2013. This is quickly becoming the only practical option for a
community bank mortgage lender. This expense, coupled with new appraisal requirements, has increased
the cost of an appraisal for Pendleton’s customers by 40 percent, an experience that is typical of other
community banks. Passed on to the borrower, these costs increase the cost of credit. What’s more,
because the appraisal management company uses appraisers from outside the area, they produce poorer
quality appraisals. ICBA’s Plan for Prosperity calls for reinstating the FIRREA exemption for
independent appraisals for portfolio loans of $250,000 or less made by banks with assets below $10
billion.

* source: Office of Mortgage Settlement Oversight (www.mortgageoversight.com).
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Strengthen Accountability in Examinations

The trend toward oppressive, micromanaged regulatory exams is a concern to community bankers
nationwide. ICBA believes that the best means of creating a more balanced exam environment is fo create
a workable appeals process. ICBA’s Plan for Prosperity calls for the creation of an independent body to
receive, investigate, and resolve material complaints from banks in a timely and confidential manner. The
goal is to hold examiners accountable and to prevent retribution against banks that file complaints.

The current appeals process is arbitrary and frustrating. Appeals panels, or other processes, routinely lack
the independence and market expertise necessary to reach a fair, unbiased decision. The Financial
Institutions Examination Fairness and Reform Act, introduced in the last Congress, would go a long way
toward improving the oppressive examination environment by creating a workable appeals process and
consistent, commonsense standards for classifying loans. We are grateful to Chairman Capito and
Representative Maloney for introducing this legislation which would improve the appeals process by
taking it out of the examining agencies and empowering a newly created Ombudsman, situated in the
Federal Financial Institutions Examination Council, to make final appeals decisions. Though we favor
additional measures to bring a higher level of accountability to the regulators and their field examiners,
we are pleased to support the provisions this legislation.

Municipal Advisor Registration Exemption

ICBA’s Plan for Prosperity calls for exempting community banks and their employees from registration
as municipal advisors with the Securities and Exchange Commission and the Municipal Securities
Rulemaking Board. Community banks have always provided traditional banking services such as demand
deposits, certificates of deposit, cash management services, loans and letters of credit to the municipal
governments of the communities they serve. Pendleton Community Bank currently has numerous
municipal relationships and $17 million in municipal deposits. Our servicing of these accounts is closely
supervised by our prudential bank regulator. The registration requirement, if interpreted broadly by the
SEC, could force Pendleton and thousands of community banks to register as municipal advisors with the
SEC and the Municipal Securities Rulemaking Board and be examined by the SEC in order to continue
providing traditional banking services to municipalities. An act as simple as a town treasurer phoning a
community bank to inquire about CD rates could be enough to trigger registration. As a one-time SEC
registrant, we are fully aware of the additional costs associated with registration, not to mention the time
devoted to ensuring that we fully understand and comply with yet another regulation.

On behalf of the many community banks that enjoyed substantial savings through the modernization of
the shareholder registration threshold, I would like to thank this Committee and Congress for enacting the
JOBS Act last year. This was and remains an important issue for Pendleton and other SEC registrants. So
important that we decided to go through the painstaking process of deregistration approximately one year
prior to modernization of the threshold because we believed that the cost of compliance produced no
substantial, if any, improvement in reporting to our shareholders. Deregistration has only confirmed that
belief. Conservatively estimated, deregistration saves us $110,000 annually, a substantial amount that can
be reinvested back into our community.
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I hope that the good work that Congress has done won’t be compromised by now allowing the SEC to
force Pendleton and other community banks to register as municipal advisors and incur a burden that is
anything like the one from which we just escaped.

ICBA is grateful to Reps. Steve Stivers and Gwen Moore for introducing the Municipal Advisor
Oversight Improvement Act (H.R. 797), which will exempt enumerated traditional banking activities
from triggering registration.

Relief from Accounting and Auditing Expenses for Publicly Traded Community Banks and Thrifts

Another provision of the Plan for Prosperity would increase the current exemption from the internal
control attestation requirements of Section 404(b) of the Sarbanes-Oxley Act from $75 million in market
capitalization to $350 million. Because community bank internal control systems are monitored
continually by bank examiners, they should not have to sustain the unnecessary annual expense of paying
an outside audit firm for attestation work. This provision will substantially lower the regulatory burden
and expense for small, publicly traded community banks without creating more risk for investors.

Separately, due to an inadvertent oversight in the recently-passed JOBS Act, thrift holding companies
cannot take advantage of the increased shareholder threshold by which a bank or bank holding company
may deregister as an SEC reporting company under Section 12 of the Securities Exchange Act of 1934,
As mentioned above, Pendleton Community Bank recently deregistered our stock at a significant annual
savings. Thrifts should be able to reap the benefit as well.

JCBA is grateful to Reps. Womack and Himes for introducing the Holding Company Registration
Threshold Equalization Act (H.R. 801) which will correct the oversight in the JOBS Act and allow thrift
holding companies to use the new 1200 shareholder deregistration threshold.

New Charter Option for Mutual Banks

Mutual community banks are among the safest and soundest financial institutions. They remained strong
during the financial crisis and continued to provide financial services to their customers. The Plan for
Prosperity calls for the creation of a new OCC charter for mutual national banks. This option would
provide flexibility for institutions to choose the charter that best suits their needs and the communities
they serve.

Cost-Benefit Analysis for New Rules

The Plan for Prosperity calls for legislation to prevent the financial regulatory agencies from issuing
notices of proposed rulemaking unless they first determine that quantified costs are less than quantified
benefits. The analysis must take into account the impact on the smallest banks which are
disproportionately burdened by regulation because they lack the scale and the resources to absorb the
associated compliance costs. In addition, the agencies would be required to identify and assess available
alternatives including modifications to existing regulations. They would also be required to ensure that
proposed regulations are consistent with existing regulations, written in plain English, and easy to
interpret.
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ICBA strongly supports the SEC Regulatory Accountability Act (H.R. 1062), introduced by Rep. Scott
Garrett (R-NJ), which would require the Chief Economist of the SEC to determine that the benefits of any
proposed regulation justify the costs before adopting such regulation.

Consumer Financial Protection Bureau Reform

The Plan for Prosperity calls for legislation to strengthen the accountability of the CFPB. We thank this
committee and the House for passing the Consumer Financial Protection Safety and Soundness
Improvement Act, sponsored by Rep. Sean Duffy (R-WI), in the 1 12" Congress. That legistation would
reform the structure of the CFPB so that it is governed by a five member commission rather than a single
director; strengthen prudential regulatory review of CFPB rules by reforming the voting requirement for
an FSOC veto from a two-thirds vote to a simple majority, excluding the CFPB Director, and change the
standard to allow for a veto of a rule that “is inconsistent with the safe and sound operations of United
States financial institutions™ — a much more realistic standard than under current law. Combined, these
changes would better protect the safety and soundness of the financial system, and provide reasonable
measures to insulate community banks from additional regulatory burden.

Modernize the Federal Reserve’s Small Bank Holding Company Policy Statement

The Plan for Prosperity calls for the Federal Reserve to revise the Small Bank Holding Company Policy
Statement — a set of capital guidelines that have the force of law. The Policy Statement, makes it easier
for small bank holding companies to raise additional capital by issuing debt, would be revised to apply to
both bank and thrift holding companies and to increase the qualifying asset threshold from $500 million
to $5 billion. Qualifying bank and thrift holding companies must not have significant outstanding debt or
be engaged in nonbanking activities that involve significant leverage. This will help ease capital
requirements for small bank and thrift holding companies.

Closing

Thank you again for the opportunity to testify today. I hope that my testimony, while not exhaustive,
gives you a sense of the sharply increasing resource demands placed on community banks by regulation
and examination and what’s at stake for the future of community banking.

Left unaddressed, the increasing burden of regulation will discourage the chartering of new community
banks and lead to further industry consolidation. Consolidation will lead to higher loan interest rates for
borrowers, lower rates paid on deposits, and fewer product choices — especially in the rural areas and
small towns currently served by community banks. A more concentrated industry, dominated by a small
number of too-big-to-fail banks, will jeopardize the safety and soundness of the financial system and
expose taxpayers to the risk of additional costly bailouts. That’s why it’s so important to enact sensible
regulatory reforms. We hope that ICBA’s Plan for Prosperity will serve as a guide to this committee. The
Plan is not meant to be comprehensive or the final word on regulatory reform; we anticipate that we will
add to it in response to input from the members of this committee and as the regulatory environment
evolves and new challenges and proposed solutions emerge.

We encourage you to reach out to the community bankers in your district. Ask them about the current
regulatory environment and whether the reforms of the Plan for Prosperity would help them to better
serve their customers and the communities of your district. We’re confident that they will agree with us.
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Thank you again for the opportunity to testify today. We look forward to working with this committee to
craft urgently needed legislative solutions.

Attachments

¢ ICBA Plan for Prosperity
s  State-By-State Rural County Designation Maps (blue counties are rural; yellow are non-rural)

10



87

LA

Plan for Prosperity

A Regulatory Relief Agenda to
Empower Local Communities

2013




88

Plan for Prosperity: A Regulatory Relief Agenda to Empower Local Communities

America’s 7,000 community banks are vital to the prosperity of the U.S. economy, particularly in
micropolitan and rural communities. Providing 60 percent of all small business loans under $1 million,
as well as customized mortgage and consumer loans suited to the unique characteristics of their local
communities, community banks are playing a vital role in ensuring the economic recovery is robust
and broad based, reaching communities of all sizes and in every region of the country.

In order to reach their full potential as catalysts for entrepreneurship, economic growth, and job
creation, community banks must be able to attract capital in a highly competitive environment.
Regulation calibrated to the size, lower-risk profile, and traditional business model of community
banks is critical to this objective. ICBA’s Plan for Prosperity provides targeted regulatory relief
that will allow community banks to thrive by doing what they do best ~ serving and growing
their communities. By rebalancing unsustainable regulatory burden, the Plan will ensure that
scarce capital and labor resources are used productively, not sunk into unnecessary compliance
costs, allowing community banks to better focus on lending and investing that will directly
improve the quality of life in our communities. Each provision of the Plan was selected with
input from community bankers nationwide and crafted to preserve and strengthen consumer
protections and safety and soundness.

The Plan is not a bill; it is a platform and set of legislative priorities positioned for advancement
in Congress. The provisions could be introduced in Congress individually, collectively or
configured in whatever fashion suits interested members of Congress. The Plan is a flexible,
living document that can be adapted to a rapidly changing regulatory and legislative environment
to maximize its influence and likelihood of enactment. Provisions of the Plan include:

Support for the Housing Recovery; Mortgage Reform For Community Banks. Provide

community banks relief from certain mortgage regulations, especially for loans held in

portfolio. When a community bank holds a loan in portfolio, it has a direct stake in the loan’s
performance and every incentive to ensure it is affordable and responsibly serviced. Relief
would include: Providing “qualified mortgage” safe harbor status for loans originated and held in
portfolio for the life of the loan by banks with less than $10 billion in assets, including balloon
mortgages; exempting banks with assets below $10 billion from escrow requirements for loans
held in portfolio; increasing the “small servicer” exemption threshold to 20,000 loans (up from
5,000); and reinstating the FIRREA exemption for independent appraisals for portfolio loans of
$250,000 or less made by banks with assets below $10 billion.

One Mission. Community Banks,

1615 L Street NW, Suite 900, Washington, DC 20036 = 202-659-8111 & Fax 202-659-9216 & www.icba.org
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Strengthening Accountability in Bank Exams: A Workable Appeals Process. The trend
toward oppressive, micromanaged regulatory exams is a concern to community bankers
nationwide. An independent body would be created to receive, investigate, and resolve material
complaints from banks in a timely and confidential manner. The goal is to hold examiners
accountable and to prevent retribution against banks that file complaints.

Redundant Privacy Notices: Eliminate Annual Requirement. Eliminate the requirement that

financial institutions mail annual privacy notices even when no change in policy has occurred.
Financial institutions would still be required to notify their customers when they change their
privacy policies, but when no change in policy has occurred, the annual notice provides no useful
information to customers and is a ncedless expense.

Serving Local Governments: Community Bank Exemption from Municipal Advisor

Registration. Exempt community bank employees from having to register as municipal advisors
with the SEC and the Municipal Securities Rulemaking Board. Community banks provide traditional
banking services to small municipal governments such as demand deposits, certificates of
deposit, cash management services, loans and letters of credit. These activities are closely
supervised by state and federal bank regulators. Municipal advisor registration and examination
would pose a significant expense and regulatory burden for community banks without enhancing
financial protections for municipal governments.

Creating a Voice for Community Banks: Treasury Assistant Secretary for Community

Banks. Economic and banking policies have too often been made without the benefit of
community bank input. An approach that takes into account the diversity and breadth of the
financial services sector would significantly improve policy making. Creating an Assistant
Secretary for Community Banks within the U.S. Treasury Department would ensure that the
7,000 + community banks across the country, including minority banks that lend in underserved
markets, are given appropriate and balanced consideration in the policy making process.

Balanced Consumer Regulation: More Inclusive and Accountable CFPB Governance.

Change the governance structure of the CFBP to a five-member commission rather than a single
Director, Commissioners would be confirmed by the Senate to staggered five-year terms with no
more than three commissioners affiliated with any one political party. This change will
strengthen accountability and bring a diversity of views and professional backgrounds to
decision-making at the CFPB. In addition, FSOC’s review of CFPB rules should be
strengthened by changing the vote required to veto a rule from an unreasonably high two-thirds
vote to a simple majority, excluding the CFPB Director.

One Mission. Community Banks.

1615 L Street NW, Suite 900, Washington, DC 20036 = 202-659-8111 & Fax 202-659-9216 » www.icha.org
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Relief from Accounting and Auditing Expenses: Publicly Traded Community Banks and

Thrifts. Increase from $75 million in market capitalization to $350 million the exemption from
internal control attestation requirements. Because community bank internal control systems are
monitored continually by bank examiners, they should not have to sustain the unnecessary
annual expense of paying an outside audit firm for attestation work. This provision will
substantially lower the regulatory burden and expense for small, publicly traded community
banks without creating more risk for investors. Separately, due to an inadvertent oversight in the
recently-passed JOBS Act, thrift holding companies cannot take advantage of the increased
shareholder threshold below which a bank or bank holding company may deregister with the
SEC. Congress should correct this oversight by allowing thrift holding companies to use the new
1200 shareholder deregistration threshold.

Ensuring the Viability of Mutual Banks: New Charter Option and Relief from Dividend
Restrictions. The OCC should be allowed to charter mutual national banks to provide flexibility
for institutions to choose the charter that best suits their needs and the communities they serve. In
addition, certain mutual holding companies — those that have public shareholders—should be
allowed to pay dividends to their public shareholders without having to comply with numerous
“dividend waiver” restrictions as required under a recent Federal Reserve rule. The Federal
Reserve rule makes it difficult for mutual holding companies to attract investors to support their
capital levels. Easier payment of dividends will ensure the viability of the mutual holding
company form of organization.

Rigorous and Quantitative Justification of New Rules: Cost-Benefit Analysis. Provide that

financial regulatory agencies cannot issue notices of proposed rulemakings unless they first
determine that quantified costs are less than quantified benefits. The analysis must take into
account the impact on the smallest banks which are disproportionately burdened by regulation
because they lack the scale and the resources to absorb the associated compliance costs.

In addition, the agencies would be required to identify and assess available alternatives including
modifications to existing regulations. They would also be required to ensure that proposed
regulations are consistent with existing regulations, written in plain English, and easy to
nterpret.

Additional Capital for Small Bank Holding Companies: Modernizing the Federal Reserve’s
Policy Statement. Require the Federal Reserve to revise the Small Bank Holding Company

Policy Statement — a set of capital guidelines that have the force of law. The Policy Statement,
makes it easier for small bank holding companies to raise additional capital by issuing debt,
would be revised to apply to both bank and thrift holding companies and to increase the
qualifying asset threshold from $500 million to $5 billion. Qualifying bank and thrift holding
companies must not have significant outstanding debt or be engaged in nonbanking activities that
involve significant leverage. This will help ease capital requirements for small bank and thrift
holding companies.

One Mission. Community Banks.

1615 L Street NW, Suite 900, Washington, DC 20036 = 202-659-8111 % Fax 202-659-9216 ® www.icha.org
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Cutting the Red Tape in Small Business Lending: Eliminate Data Collection. Exclude banks
with assets below $10 billion from new small business data collection requirements. This

provision, which requires the reporting of information regarding every small business loan
application, falls disproportionately upon community banks that lack scale and compliance
resources.

Facilitating Capital Formation: Modernize Subchapter S Constraints and Extend Loss
Carryback, Subchapter S of the tax code should be updated to facilitate capital formation for

community banks, particularly in light of higher capital requirements under the proposed Basel
111 capital standards. The limit on Subchapter § shareholders should be increased from 100 to
200; Subchapter S corporations should be allowed to issue preferred shares; and Subchapter S
shares, both common and preferred, should be permitted to be held in individual retirement
accounts (IRAs). These changes would better allow the nation’s 2300 Subchapter S banks to
raise capital and increase the flow of credit. In addition, banks with $15 billion or less in assets
should be allowed to use a five-year net operating loss (NOL) carryback through 2014. This
extension of the five-year NOL carryback is countercyclical and will support community bank
capital and lending during economic downturns.

The Independent Community Bankers of America®, the nation’s voice for nearly 7,000 community banks of all sizes
and charter tvpes, is dedi 1 exclusively to repr ing the interests of the community banking industry and its

membership through effective advocacy, best-in-class education and high-quality products and services. For more
information, visit www.icha org,

One Mission. Community Banks.

1615 L Street NW, Suite 900, Washington, DC 20036 * 202-659-8111 # Fax 202-659-9216 # www.icha.org
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Good morning.

Thank you for giving me this opportunity to share my thoughts on the Regulatory impact
on community banks.

My name is Preston Pinkett [ll, President and CEO for City National Bancshares and its
primary subsidiary, City National Bank of New Jersey. City National Bank is a $350
million African-American owned and operated bank headquartered in Newark, NJ. We
operate 7 branches: 3 in Newark; 2 in New York City (Harlem and Brooklyn); 1 each in
Paterson, NJ and Roosevelt, Long Island. At $350 million in assets, we are the 7th
largest African American bank in the country. We are the only African American bank
and the only regulated Community Development Financial Institution (CDF1)
headquartered in NJ.

As a National Bank, our primary regulator is the Office of the Comptroller of the
Currency (OCC). in addition, because of the holding company, we are also regulated by
the Federal Reserve and of course the bank is also regulated by the FDIC. | have also
been appointed to the OCC's newly formed Minority Depository Institutions Advisory
Committee (MDIAC). The MDIAC was established by the OCC to advice on the
condition of MDIs and what changes they can make {o preserve minority institutions,

In addition, | serve on the Board of the National Bankers Association (NBA). The NBA is
an eighty-five year old Association originally established to support African-American
banks. Over the years, the Association has expanded its focus and today its
membership is open to Hispanic- and Asian-owned Minority Depository Institutions
(MDls) as well as Women-owned institutions.

Two years ago, | accepted an assignment to turn-around this financially challenged
institution. | accepted because of what | saw as the significance of Minority-owned
financial institutions to our communities and society at farge. Minority institutions not
only service the under- or un-served consumer and small business owner providing
them with capital to develop and prosper, but they also provide jobs in these
communities that mainstream financial institutions have either overlocked or abandoned
as "unprofitable”. Without MDIs in a number of these communities, the residents and
business owners would be forced to deal with un-regulated providers of financial
services and potentially be victimized. Those that can least afford it, being forced to do
without safe and affordable access to financial services...

During this time, | have had more than a few opportunities to interact with my regulators.
I'd dare say, more than most, and, the first thing I'd like to make sure you understand is
that we have very good relations with our regulators. We don't always agree, but we
have found them to be committed and caring. Our common objective is to create a
financially strong, secure and stable institution successfully implementing a business
plan that addresses underserved markets has allowed us to find middle-ground on
difficult issues. | too have heard the stories about regulators overreaching but have
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none to share. To a person, the employees and the leadership that we have interacted
with have been sincerely interested in our success.

What | have heard from the regulators is that even though they know that Section 308 of
FIRREA instructs them to "preserve and encourage minority ownership of depository
institutions”, they do not have explicit guidance on what that means nor the authority to
adapt specific requirements of to recognize the unique (and often, quite different)
circumstances MDIs face. It may be that the direction to "support” is just too vague an
instruction for people whose day-to-day work requires that they follow very clear rules.

.... a few ideas or suggestions where guidance or authority from this body might allow
those regulators, who like ours, already want to do more, to be able to do so and, for
those that think there should be no difference in approach, clear guidance that you
mean for Section 308 to be taken seriously and to encourage positive action in support
of MDls

Also, let me applaud this body for the work that you have done and continue to do to
ensure that our financial system is at once safe and sound, and simultaneously, fair and
responsible. Those of us in the MDI community, agree with the spirit of these actions to
create access to financial services at reasonable cost. It is very much the reason why
most of our institutions were formed.

Who could disagree with a desire to make consumer financial markets work for
American consumers, honest businesses, and the economy as a whole? We are sure
you are concerned about the threats from un-regulated financial service providers in
many of our communities and hope that you continue to find a balance that protects the
consumer as well as the banks that are committed to making only a fair return for quality
products and services...including interchange fees and credit card interest rates and
fees.

That's why we've been happy to see the degree of responsiveness, flexibility and even
a willingness to listen to our concerns from a number of federal agencies. The members
of the NBA have seen willingness by this administration to take our concerns seriously.
We have had a level of access that indicates a genuine interest in our wellbeing. For
that we all continue to be thankful.

That said, the industry and a number of the individual banks face very real and
significant challenges, in fact, threats to their survival and your continued support is
crucial.

In December, the FDIC released a survey that found that approximately 17 million (1 in
12) U.S. households are unbanked. The survey also found that 20% of households rely
on un-regulated, alternative financial service providers. The rate of low-income
consumers that are unbanked is more than 3 times that of middle- and upper-income.
As | am sure you are aware, these statistics reflect the difficulty that lower-income and
minority customers have in participating in the financial mainstream. These families are
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often forced into arrangements with alternative financial service providers which tend to
have a greater negative effect on their financial wellbeing and reinforce a negative,
downward spiral. If it's difficult to get a loan when needed and the consumer is forced to
pay high fees and rates, it affects the consumer's ability to make other payments on
time thereby driving down his/her credit rating and making it that much more difficult to
obtain a loan in the future. This may, at least partially, explain why only 25% of African-
Americans have a "prime" credit score.

Financing for minority-owned businesses is often provided by friends and family,
however since the financial crisis this source as eroded significantly as net worth’s have

declined even more dramatically in minority communities. Today, the average net worth
of an African-American household stands at approximately $6,000. In addition, business
loans continue to be difficult to obtain for minority entrepreneurs, specifically African-
Americans. The SBA has historically been a good source of assistance for those
businesses that need an additional amount of credit support. However, after this latest
economic downturn, the largest lenders have begun to retrench and the small loans that
were once available are much more difficult to come by.

It is against this challenging backdrop that MDIs, like ours, seek to work. According to
the FDIC information | have been able to obtain, there are 180 Minority Depository
Institutions operating today. Of that 90 are Asian; 38 are Hispanic; and 30 are African
American. In total 28% (51) of these MDIs are under $100 million in assets.
Astonishingly enough, almost half of the African American banks are under $100 million
causing the average size of an African American bank to be just about $115 million.

As you might imagine, managing an institution of that size in today’s complex

environment requires a great deal of creativity, grit and determination... and, we need
support from this body, our regulators, and this administration.

Given all that I've said about the communities in which we work and the customers that
rely on us for services, I'm sure you understand the pressure we face on earnings. Our
low-wealth customer base needs institutions that provide education/information in
addition to accounts and loans. Competition from the larger institutions (banks and
credit unions) with technology, marketing and pricing advantages as well as unregulated
check cashers and payday lenders, mean that MDis earnings opportunities continue to
be under pressure.

Given that, our ability to raise capital is also made significantly more difficult.
Mainstream investors seeking high returns would have us alter our decades long focus
on the most needy and like many other institutions focus on a wealthier and therefore,
easier to service customer. The "Social Investors” that do exist and care about this
market have found that non-profit (unregulated institutions) are easier to invest in. Their
willingness to accept debt (they have no stockholders) and the relative ease with which
debt payments can be made (they have no regulators) make these investments much
more desirable. The institutions that it seems are perfectly positioned to support our
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efforts, the SBA's (Specialized) Small Business Investment Companies either have a
prohibition against investing in banks or are only able to invest in Minority banks if they
are under $100 million in assets. And, as we just discussed, those institutions would
struggle to demonstrate viability due to the lack of scale.

The challenges associated with being regulated do not end with access to capital. Ih
fact, the cost of meeting regulations, the time spent keeping abreast of changes to the
regulations are up significantly. We understand that there is a need for increased efforts
on this front, and only request that this body continues to recognize and encourage the
regulators to keep in mind that the business of banking can't just be an exercise in
meeting regulatory requirements. So please, as you think of the usefulness of the
requirements also think about the financial impact of that compliance particularly on
smaller Community institutions. In that vein, let me like so many before touch on those
issues that concern us most.

Not only the requirement for additional amounts of common equity but also, the concern
over the “quality” of the existing capital is issues that may adversely affect our

institutions. If the types of securities that we've used in the past to raise long-term
capital at reasonable rates are no longer going to count as Tier 1 capital, we will need
not only time to adjust, but assistance in finding alternative types and even sources of
capital to allow us to continue to have a stable and strong capital base.

In addition, we would hope this body would reconsider the proposed changes fo the way
"Risk-weighting" of assets and to the way unrealized gains and losses for "Available for
Sale" securities are to be captured and reflected.

| guess my request is that this body continue to keep in mind the unique character of
MDIs and work to ensure that these institutions are able able to continue to meet their
mandate to improve opportunities for people and in communities that, otherwise, may
be left behind.

As we look forward, | offer some additional ideas, suggestions and concerns that | think
might be worth exploring in connection with stabilizing and growing the sector...

1. TARP redemption: The process to unwind TARP has begun with the Capital
Purchase Program (CPP) and will eventually take place for the Community
Development Capital Initiative (CDCI) recipients. Of course, we realize that Treasury
has a mandate to recapture as much of their investment as possible, and we'd hope
that the issue of "preserving" MDI status would continue to be part of the thinking as
these investments get unwound.

2. Tax policy: Many of these institutions have Deferred Tax Assets due to significant
losses that will be eliminated if there is a "change of control" with new capital. Today,
change of control is defined as a change in ownership of more that 51%. |If that
definition could be altered to allow for a change in ownership as long as it doesn't
change the mission of the MDI, the return on invested capital could increase
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significantly for many institutions and possibly even attract investors that otherwise
might turn away.

3. In as much as contributions made to non-profit CDF| are tax-deductible and we find
ourselves in direct competition with these institutions for capital, we would request
consideration of change in tax policy that creates some advantage for making an
investment in MDIs. This could be as simple as allowing MDls to qualify as operating
businesses eligible for investment under the existing New Markets Tax Credit
{(NMTC) program administered by the CDF| Fund in Treasury.

4. Encourage the CDFI Fund to establish an allocation for MDls so that the allocation
competition is one in which they are compared against other like institutions. This
would help offset the challenge a MDI faces when being compared to the larger
more sophisticated regulated financial institutions or the more flexible unregulated
non-profit CDFI.

In addition, let me add one last note of appreciation and support for your efforts to
support community banks as evidenced by Financial Institutions Examination Fairness
and Reform Act (FIEFRA) and Community Banks Serving Their Communities First Act
(CFA).

| appreciate this opportunity to share our perspective and hope we can continue to work
to ensure that Minority Depository Institutions are a thriving and successful sector that
creates much needed opportunities for un- and under-served individuals and
communities to live up to the American ideal.

Again, thank you.
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ECongress of the United States
Washington, DE 20513

February 19, 2013

The Hon. Ben Bernanke The Hon. Martin Gruenberg
Chairman Chairman

The Federal Reserve Federal Deposit Insurance
System Corporation

20t Street and Constitution Ave, NW 550 17t Street, NW
Washington, D.C. 20429 Washington, D.C. 20429
The Hon. Thomas Curry

Comptroller

Office of the Comptroller of the

Currency

400 7th Street, SW
Washington, D.C. 20219

Dear Sirs:

We are writing to express our continued concern with the current approach
to implementation of the Basel III capital requirements for U.S. financial
institutions.

On November 29, 2012, representatives from your agencies testified at a
joint hearing of the Financial Institutions and Consumer Credit Subcommittee and
the Insurance, Housing, and Community Opportunity Subcommittee on the joint
proposed rulemakings to implement Basel III. During the hearing, members of the
subcommittees expressed near unanimous concern about the blanket application of
the proposed rules to all financial institutions regardless of their asset size or
business models. Members also received testimony from a diverse group of financial
institutions that highlighted the significant consequences of your proposed rule for
our financial system. We strongly encourage you to consider the concerns raised by
members of the subcommittees as you finalize the proposed rules.

As many of the witnesses reinforced during the hearing, the Basel III capital
requirements were designed for large banks that conduct business globally. We
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Basel I1I Letter to Regulators
Page 2

believe the application of these standards to regional and community banks could
have a significant negative economic effect. Therefore, we urge you to tailor the
capital requirements to ensure they are appropriate for the wide range of
institutions that comprise our financial system

Unique among the world’s developed countries, the United States is served by
a large number of relatively small depository institutions. These institutions did not
cause the financial crisis—rather they have continued to serve their communities in
a prudent manner, and in many cases have played a critical role in the recovery of
local economies. We are concerned that the compliance costs of implementing the
Basel III framework will force many institutions that are not engaged in global
banking to consolidate or go out of business altogether.

We are also concerned that the cost will ultimately be borne by consumers in
the form of higher down payments and higher interest rates on residential
mortgages. The Basel III standardized approach for risk-weighted assets could
severely limit the types of mortgages smaller banking institutions can feasibly offer
in their communities and hold in portfolio. Traditional community banking
mortgage products that help lower-income consumers finance their homes will
become scarcer and more expensive, as the regulatory capital needed to originate
and hold these loans will increase substantially. This impact will be especially
pronounced in underserved areas, in both rural towns and metropolitan
neighborhoods across the nation, where smaller institutions are often the primary
source of credit.

The diversity of lenders in this country has traditionally meant that
consumers, small businesses, and other borrowers have many sources of credit from
which to choose, adding to the resiliency of the U.S. economy. To maintain this
valuable benefit, we urge you to tailor the new capital rules in way that is
appropriate for the wide range of financial institutions that comprise our financial
system and that reflects and preserves its diversity.

We thank you in advance for your consideration of this matter.
Sincerely,

}

Hultey o it G TYdoy

Rep. Shellvey Moore Capito, M.C. ep. Carz)lgzn Malon@‘l\@ﬁ
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What financial regulations can community banks, regional banks and credit unions agree
should be changed?

There are a mumber of changes that can be made to existing regulations to ease the
regulatory burden on all community-based financial institutuions. Good reforms should
lift the burden on all community financial institutions, not shift it from one set of
institutions to another. The following are a set of reforms that everyone can agree on, that
would significantly lift the regulatory burden on all of our nation’s community lenders.
The financial services examination process can and should be improved. The
Examination Fairness and Reform Act (H.R. 1553) provides a firm foundation to achieve

this. This legislation is supported by community and regional banks, as well as, credit

unions.

Basel I should be reformed so that capital rules enhance rather than inhibit the role of
community and mid-sized banks in the economy. The Basel III Case Act (S. 731) would
require regulators to conduct a comprehensive study of the Basel I capital proposals

impact before issuing any final rules.

Mortgage rules should be simplified and consistent so that community banks are
encouraged to make these loans rather than face compliance costs which could reduce
their lending or force them to exit the market altogether. ABA supports efforts to reform

these restrictive rules.

Traditional banks should be exempt from registration requirements for municipal
advisers. The Municipal Advisor Relief Act (S. 710) provides a framework to achieve

this.

Enacting these bills would help to ease the enormous burden on banks of all sizes.

Many community banks, regional banks and credit unions fear that the disproportionate
impact of the ever-mounting regulatory burden is reducing their profitability and causing
consolidation in the industry. What are the negative consequences of this consolidation,
and how do they affect the local as well as national economy?

Today, our diverse banking industry is made up of banks of all sizes and types, from
small community banks to community-based regional banks, to large money center and
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global banks. This depth and breadth is required to meet the broad array of financial
needs of our communities and customers. Our $16 trillion economy requires a large and
diverse U.S. banking system.

Community banks make up 95 percent of all U.S. banking organizations and have been
the backbone of all the Main Streets across America. Their presence in small towns and
large cities everywhere means they have a personal stake in the economic growth, health,
and vitality of nearly every community. A bank’s presence is a symbol of hope, a vote of
confidence in a town’s future. When a bank sets down roots, communities thrive. The sad
fact is that over the course of the last decade, 1,500 community banks have disappeared.
Since the enactment of the Dodd-Frank Act, 475 are out of business. A further insult to
the industry is there have been no new banks chartered the past two years.

Community banks, as do all banks, work hard every day to meet the credit and financial
needs of their customers and communities. Community banks have a presence much
greater than their total assets suggests. According to FDIC’s Community Banking Study
released in December 2012, community banks accounted for just 14 percent of the U.S.
banking assets in our nation, but held 46 percent of all the small loans to businesses and
farms made by FDIC-insured institutions. In 629 U.S. counties—or almost one-fifth of all
U.S. counties—the only banking offices are operated by community banks. Without
community banks, many rural areas, small towns and urban neighborhoods would have
little or no physical access to mainstream banking services.

It is time to move from good intentions to actions that help to stem the tide of
consolidation. Predominantly it is smaller banks that end up merging with the larger
banks in order to compete. Bills like H.R. 1553 and S. 731 that make the regulatory
process better and reform capital rules will help.
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Responses from Charles Kim to Representative Posey’s Questions

April 16, 2013 Hearing

For all witnesses:
1} What financial regulations can community banks, regional banks and credit unions agree should be changed?

1t is hard to speak for other institutions and/or other types of institutions, but if you can go by previous positions held, the Durbin
amendment would be a prime example of a regulation all groups opposed. Even when the carve out for smaller institutions was
added, the small institutions still universally opposed the price fixing aspect of the bill as it is only a matter of time before the market
squeezes their pricing, as well. It was not only opposed because of the price control aspects of the bill, but because it was an
example of the federal government picking a winner in an issue between two business groups. It also had nothing at all to do with
the financial meftdown and even if one thinks it was needed for punishment, the punishment was meted out to many parties that
had no part in the meltdown and it totally missed all the investment banks who that have no retail banking business.

Based on what | hear in the industry, | also think most credit unions, community and regional banks all agree that pushing aspects of
Basel lil down below the systemically important institutions is a bad idea. The rules are needlessly complex and don't really apply to
the business model that is common to the smaller banks and credit unions.

2} ..What are the negative consequences of this consolidation, and how do they affect the local and national economy?

Generally speaking, the consumer benefits from more versus fewer competitive providers of any product. The regulatory burden,
among other things, is forcing commoditization of products and making banking an unattractive business in which to invest in and
operate. If all banks sell the same products and are forced to spend significant sums on complying with federal regulations, the only
banks that will survive are the ones large enough to have economies of scale and can spread the compliance costs across a larger
employee and customer base. Serving small, rural communities is not the most profitable place to provide banking

services. Because of that, you will see more farge financial institutions leaving small, rural communities because they aren’t profiting
from serving them. If the community and regional banks that serve those communities go out of existence, there will be less credit
extended to fuel growth and prosperity in those communities,

For Charles Kim specificaliy:

1. s asset size the best way to differentiate between large and small banks?

« No, asset size is not a good way to differentiate between large and small banks for the purpose of Basel fil and
Dodd-Frank. Business model is the best way differentiate banks. A fegionat or Super Community Bank like
Commerce is very simifar to small community banks except that it is present in a number of communities. The
business model of a regional bank is more “main street” and consumer type business like a community bank versus
the very large and systemically important Wall Street banks. Regional banks are not involved in investment
banking, trading operations, derivative sales, complex international transactions or any of the more risky business
fines in which the largest of banks are engaged. Many regional banks like Commerce avoided taking TARP and
stayed out of the subprime mortgage business and other problematic business lines that plagued the larger
banks. In fact, significantly more small community banks failed than banks in the $10 Billion to $50 Billion category
like Commerce. The onerous capital requirements, burdensome stress testing and punitive regulations should not
be directed at mid-sized banks any more than smaller community banks.
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2. How important is regulatory relief for regional banks? In what ways are regional banks, like Commerce, similar to
community banks and how do they differ?

»  Regulatory relief is of paramount importance to regional banks. After the economy, the biggest challenge faced by
regional or Super Community Banks fike Commerce is the ever continuing and growing amount of
regulation. When | get together with my peers, | hear regulatory burden cited as the #1 or #2 problem facing
them. Regulations keep us from directing resources to meeting our customer’s needs with new innovative
products, helping our communities grow, and in the end, raise the cost to consumers for banking services. it
discourages bright new graduates from choosing banking and inhibits growth of new banks because of regulatory
burden and inability to make returns that justify investors funding new or growing banks. The answer to question
#1 speaks to the rest of this question,

3. What additional burdens do regional banks face even though they are not systemically significant, and what do you
estimate are your bank’s annual costs to comply with federal banking reguiations?

»  The biggest cost to banks above $108B not faced by smaller banks is the price controls on debit purchases created
by the Durbin Amendment to DFA. The cost of that regulation alone was $28MM to Commerce and it reduced our
ability to make a profit on checking accounts requiring us to add fees and eliminate free checking which has forced
some customers out of the banking system. Another costly aspect of DFA facing banks above $108 is stress
testing. We are in our first round of stress testing and expect the cost to total weil over $1MM initiafly and
probably on an ongoing basis as we have to add expensive staff to perform complex modeling exercises in which
we see little, if any business value. We now have yet ancther regulator to deat with in the CFPB and their
approach thus far discourages innovation and will result in less credit and services available to the consumers they
are tasked with protecting. Estimating the annual costs of complying with federal banking regulations is hard to
caiculate as those costs are imbedded in our operations. Looking broadly at specific costs of fegal, compliance and
iT staff devoted to reguiatory compliance would approach $10MM annually.



