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REDUCING BARRIERS TO CAPITAL
FORMATION, PART II

Wednesday, July 10, 2013

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CAPITAL MARKETS AND
GOVERNMENT SPONSORED ENTERPRISES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2128, Rayburn House Office Building, Hon. Scott Garrett [chair-
man of the subcommittee] presiding.

Members present: Representatives Garrett, Hurt, Royce,
Neugebauer, Huizenga, Grimm, Fincher, Mulvaney, Hultgren,
Ross, Wagner; Maloney, Lynch, Scott, Himes, Peters, Watt, Foster,
Carney, Sewell, and Kildee.

Also present: Representatives Fitzpatrick and Duffy.

Chairman GARRETT. Good morning, all, and welcome.

The Subcommittee on Capital Markets and Government Spon-
sored Enterprises is hereby called to order. Today’s hearing is enti-
tled, “Reducing Barriers to Capital Formation, Part II,” which im-
plies there was a Part I, and how many more we will have is any-
body’s guess, but this is Part II.

So, I welcome the panel. We will look forward to your testimony
shortly. We will begin with opening statements, and I will yield
myself about 5 minutes, and go from there.

As 1 said, today’s hearing will focus on reducing barriers to cap-
ital formation for America’s small businesses. Following the most
recent financial crisis, there can be little doubt that America’s big
businesses are doing better than the small businesses. Under the
Obama Administration, small businesses have become mired in a
river of costly government red tape.

Indeed, the steady flow of overly burdensome regulations coming
out of Washington, D.C., these days is disproportionately affecting
small businesses, imposing enormous compliance costs, and cutting
off access to the critical sources of capital these firms need to be
ali)le to grow, and grow the economy and to create more American
jobs.

So it is no wonder that the National Federation of Independent
Businesses’ Small Businesses Optimism Index fell in June, and 67
percent of small businesses indicated in a recent survey that they
do not have plans to hire in the next 6 months. That is a one-point
decrease from the fourth quarter of 2012.

Despite the regulatory headwinds facing small businesses today,
there are some signs that the landscape for small business capital
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formation is improving. For one thing, self-executing provisions of
the JOBS Act are already helping small businesses gain access to
the U.S. equity market.

For example, IPO activity surged in the second quarter of 2013
with emerging growth companies (EGCs) under the JOBS Act ac-
counting for 77 percent of all IPOs as a price during this period,
and a 79 percent of the EGCs IPOs during the second quarter
made use of the JOBS Act confidential filing provisions.

In addition, while the SEC has historically only paid some lip
service to small business capital formation, as I speak, an open
meeting is currently under way at SEC headquarters to finally vote
on amendments to eliminate the band on general solicitation and
general advertising in certain private sector securities offerings,
which was mandated by the JOBS Act more than a year ago.

I expect that the outcome of the Commission’s meeting today will
provide a significant new avenue for small business capital forma-
tion while protecting investors by providing those who are accred-
ited with additional investment options.

American companies and investors also caught a much-needed
break from overly burdensome SEC regulations last week when a
Federal judge vacated an SEC ruling issued under the Dodd-Frank
Act requiring disclosure of payments to government entities by
companies engaged in resource extraction.

As I mentioned before, whatever commendable goals this rule
might have had, it has absolutely nothing to do with the causes of
the most recent financial crisis; it was always outside of the SEC’s
core area of expertise.

Given the validity of a similar SEC ruling requiring companies
to disclose their use of conflict minerals, which is still before the
courts, I would like to take this opportunity to urge Chairman
White not to revisit any rulemaking on resource extraction.

Moreover, I urge her to instead focus on the SEC’s core mission
by first completing more relevant congressional mandates including
Regulation A, the overcrowding provisions of the JOBS Act, and re-
moval of references to credit rating agencies in the Federal securi-
ties laws pursuant to Section 939(a) of the Dodd-Frank Act.

With the economy growing now at an anemic 1.8 percent during
the first quarter of this year, it is imperative that Congress and the
regulators continue to build off the momentum created by the
JOBS Act and explore new ways to provide our startups and small
businesses with the capital they need to grow their operations, cre-
ate jobs, and breathe more life into the U.S. economy.

At our hearing on this topic last month, and in the prepared tes-
timonies submitted by our panel today, we have received a number
of ideas to promote small business capital formation.

These ideas include, among others: modernizing the regulatory
regime governing business development companies (BDCs); expand-
ing tick sizes to increase liquidity in the shares of publicly traded
small cap companies; establishing a new parallel stock market for
small public companies; increasing research analyst coverage for
small and mid-cap companies; appropriately scaling Federal regula-
tions governing M&A brokers; exempting small SEC reporting com-
panies from the SEC’s XBRL filing requirements; and a variety of
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other measures to update our security laws and generally improve
the infrastructure of our capital markets.

With all that said, I look forward to continuing to discuss these
ideas and other ones which I didn’t go through as we move forward
in drafting legislation that will hopefully further reduce barriers to
small business capital formation and create more American jobs.

I yield back.

And I yield to the gentlelady from New York for 4 minutes for
her opening statement.

Mrs. MALONEY. Thank you, Mr. Chairman. I want to thank all
of the witnesses for being here today. And thank you, Mr. Chair-
man, for really focusing on the important goal of job creation.

The United States has the deepest and most effective capital
markets in the world. The U.S. stock market is 13 times larger
than the British stock market, and 14 times larger than the Ger-
man stock market.

The sheer size of our market is attractive for its investors be-
cause they know they will be able to sell their investment quickly
if they need to. But unfortunately, small businesses still have trou-
ble raising funds in this markets. Between 1991 and 2007, the
number of small companies that went public in our securities mar-
kets declined by 92 percent. Providing incentives for greater invest-
ment in our country’s small businesses and entrepreneurs will
allow these companies to innovate and grow our economy and cre-
ate more jobs.

That is why we passed the JOBS Act, which removed several
regulatory barriers to small business investment. For example, the
JOBS Act allows small businesses to use general advertisements to
solicit investors, allows certain businesses to phase in SEC regula-
tions over a 5-year period, and raises the number of shareholders
that would trigger mandatory SEC registration from 500 to 1000.

Of course, we need to monitor the implementation of the JOBS
Act and make sure that small companies get access to the capital
they need. I look forward to hearing from the witnesses what regu-
latory factors make financing for small businesses more difficult
and what Congress can do to help.

Small companies should not be forced to spend the majority of
their limited resources complying with securities regulations. They
should be spending their money hiring new workers or investing in
new products.

We need to keep in mind that one of the main reasons the U.S.
capital markets are the envy of the world is the transparency and
trust that comes from our disclosure rules. I have always said that
markets really run more on trust than they do on capital, and we
have the most trusted markets in the entire world.

Less transparency in our capital markets will open the door to
misrepresentation, which invariably targets the most vulnerable in-
vestors such as retirees. That is why we must ensure that we
strike the proper balance between maintaining healthy financial
disclosure and reducing companies’ compliance costs.

I know that many of you have come forward with a variety of
ideas. I have read your testimony, and I look forward to your testi-
mony today. I do want to note that I have a conflict with the Joint
Economic Committee, on which I am the ranking member. I must
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run over there for a period, but I will definitely be back here for
questions.

I deeply appreciate your testimony and your being here today.

Thank you, and I yield back.

Chairman GARRETT. The gentlelady yields back.

I recognize Mr. Fitzpatrick for 2 minutes.

Mr. FITZPATRICK. Thank you, Mr. Chairman. I appreciate the op-
portunity to offer a couple of remarks at this hearing.

Today’s hearing is about regulatory reform. It is about capital
formation, but ultimately it is about jobs, and I have had the op-
portunity to work with BIO and pharmaceutical businesses that
create good paying jobs in my district in Pennsylvania and they
have shared with me how regulatory relief related to capital forma-
tion would positively affect their research and their ability to hire,
to create jobs, and to hire folks from Pennsylvania.

For every dollar they must spend on compliance, that is money
being taken away from research and development, and the problem
isn’t that they are necessarily opposed to regulation; it is that they
are being unfairly treated as large companies despite the fact that
they are small and emerging growth companies. This one-size-fits-
all approach to regulation is just the type of barrier to economic
growth that we need to be tearing down.

That is why I have introduced the Fostering Innovation Act of
2013, and this is a bill which is identical to legislation that was
passed by this subcommittee in the 112th Congress.

The Fostering Innovation Act would help provide permanent reg-
ulatory relief for small and emerging growth companies by more
accurately reflecting the difference in large and small companies.

For instance, currently, a company with market capitalization or
public float of $75 million or more is subject to Section 404(b) of
Sarbanes-Oxley (SOX) and that requires external audits of internal
controls. This bill would raise that to a more accurate number of
$250 million.

Second, my bill would apply a much needed revenue test for de-
termining which companies must comply with regulations like
404(b). Currently, a company could have a public float exceeding
$250 million but be making very little money and still be consid-
ered to be a large company by the SEC.

As Mr. Moch from BIO can attest, this is actually something fair-
ly common in the biotech industry and in fact, would apply to the
two companies I have mentioned earlier that I am working with in
my district.

So I just wanted to come, and briefly highlight the Fostering In-
novation Act.

I would like to thank all of the individuals here to testify today
for touching on this bill perhaps and I appreciate the chairman’s
calling the hearing. This hearing is extremely important for, as I
said, capital formation, but ultimately for job creation across our
country.

Thank you again, Mr. Chairman, for the time.

Chairman GARRETT. I thank the gentleman. The gentleman
yields back.

Mr. Scott is recognized for 2 minutes.

Mr. Scort. Thank you, Mr. Chairman, for this hearing.
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This is a very important hearing as we discuss ways in which we
can reduce barriers, and what is important is that we identify
those barriers that we as policymakers can truly do something
about.

I think it is very important that small business companies have
great potential for technological motivation and job creation, that
we truly examine and find out from our distinguished panel what
precise things they feel we can do.

I think we have to go beyond—we have to look at what we refer
to as burdensome overregulation. We need to truly examine that to
see where we can make effective changes, but we also have to look
at the bigger picture. What else is out there?

We know that the Securities and Exchange Commission has a
three-part mission to protect investors, maintain fair order and effi-
cient markets, but also a part of their mission is to facilitate cap-
ital formation, and they have a pilot program going. I think we
ought to examine that just a bit.

Whether it is allowing for a larger size of increments of bids in
what we call tick sizes for smaller companies, an option that is cur-
rently under consideration by the SEC, or some of the more con-
troversial options, some of which I think they have discussions like
increasing the size of companies exempted from Sarbanes-Oxley’s
auditor attestation requirements or looking at ways in which
maybe smaller companies might be exempted from the share-
holders advisory votes on executive pay and compensation.

These are all somewhat controversial, but they are standing in
the way of us making sure that we have capital formation going
out to our companies.

And then finally we have to take a look at the JOBS Act, which
was signed into law a little more than a year ago, and see what
more we can fully do.

With that, I yield back, and I look forward to the distinguished
panel.

Chairman GARRETT. Thank you, and the gentleman yields back.

We now turn for 2 minutes to the gentleman from Virginia.

Mr. HURT. Thank you, Mr. Chairman. Thank you for holding to-
day’s hearing, the second in a series on exploring ideas for reducing
barriers to capital formation.

I thank each of the witnesses for being here today.

One of the most important functions of this subcommittee is to
promote initiatives to increase access to capital for our small busi-
nesses and startups. It is appropriate that the Capital Markets
Subcommittee will again lead the way on initiatives to increase
capital access and promote economic growth after a champion en-
actment of the JOBS Act in the last Congress.

While the JOBS Act was an important step forward, these hear-
ings show that more still needs to be done to ensure that we re-
move costly and unnecessary regulatory impediments that are re-
stricting companies from accessing capital in the public and private
markets.

I especially look forward to testimony from our witnesses about
the extensible business reporting language (XBRL), which was
mandated by the SEC in 2009.
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Despite the SEC’s intent of lowering the cost of capital for small-
er companies and providing more efficient access to information for
investors, this requirement has become another example of a regu-
lation where the costs far outweigh any potential benefits.

Companies expend tens of thousands of dollars or more com-
plying with the regulation, yet there is evidence that less than 10
percent of investors actually use XBRL, further diminishing its po-
tential benefits.

This is another example of an unnecessary and costly require-
ment that disincentivizes innovative companies from accessing the
public markets. We must look at solutions to this issue and others
to create a regulatory environment that is more efficient and con-
ducive for long-term economic growth.

I appreciate this committee’s continued focus on ensuring that
our small businesses and startups have the ability to access the
necessary capital in order to innovate, expand, and create the jobs
that our communities need.

I look forward to the testimony of our witnesses, and I thank you
again for your appearance before the subcommittee today.

Thank you, Mr. Chairman. I yield back the balance of my time.

Chairman GARRETT. The gentleman yields back.

Seeing no other opening statements, we will now turn to the
panel.

And again, welcome to the entire panel. Your entire written
statements will be made a part of the record, and you will be recog-
nized now for 5 minutes. In front of you, of course, is the timer:
green when you start; yellow as a 1-minute warning light; and red
for when you should be done.

And the other admonition I always ask you is to make sure that
your microphone is turned on, and the microphone is pulled closer
than it is for some of you right now when you do actually speak.

So with those introductory comments, I recognize Mr. Leach for
5 minutes, and welcome.

STATEMENT OF RAYMOND T. LEACH, FOUNDING CHIEF EXEC-
UTIVE OFFICER, JUMPSTART, INC., ON BEHALF OF THE NA-
TIONAL VENTURE CAPITAL ASSOCIATION (NVCA)

Mr. LEACH. Good morning, Chairman Garrett, Ranking Member
Maloney, and members of the subcommittee. Thank you for the op-
portunity to share with you today the venture capital perspective
on the state of the capital market system.

Venture-backed companies that go public are drivers of the U.S.
economy. That is why the NVCA supported the passage of the
JOBS Act in 2012, in particular, the IPO on-ramp provision.

I want to thank you for your work on making the JOBS Act pos-
sible and for continuing to direct your attention to market concerns
that affect companies once they have gone through an IPO.

A successful TPO drives extremely positive economic outcomes.
First, it allows companies to raise additional capital to invest in
growing their business, to increase its revenues, and to create new
jobs. Data shows that 92 percent of job growth from venture-backed
companies occurs after going public.
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Second, IPOs enable all types of investors to participate directly
in the company’s growth and provide financial benefits to employ-
ees who have also earned equity in the company pre-IPO.

Third, IPOs typically generate meaningful returns for pension
funds, endowments, foundations, and other limited partners who
pooled their money with VCs to invest in these firms.

Lastly, companies that go public have the potential to transform
regional economies and communities in significant ways.

The decline of the U.S. IPO market over the last 15 years has
been well-documented. From 1990 to 1996, 1,272 U.S. venture-
backed companies went public in the United States on U.S. ex-
changes, yet from 2004 to 2010, only 324 companies did so.

Most analyses have pointed to a complex series of changes in the
regulatory environment and related market practices that have
driven up costs and uncertainty for emerging growth companies
looking to go public to the point where most such companies began
to position themselves for acquisitions instead.

Recognizing the dire implications for U.S. job creation and eco-
nomic growth, Congress passed the JOBS Act 2012 to revive the
U.S. IPO market in part by building the on-ramp by which small
companies reached the public markets.

Now, a little more than a year after its passage, the urge to as-
sess the impact of the JOBS Act by examining the state of the IPO
market today is understandable.

In doing so, however, we must look at the entire picture and rec-
ognize the complexity of the factors at play in today’s markets.
When the JOBS Act was signed in April 2012, we assumed that
any significant uptick in IPO activity would likely trail the law’s
implementation by at least a year or more.

A top line review of IPO market numbers since April 2012 con-
firms our assumptions. Only 49 venture-backed companies went
public in 2012, which was 2 less than in 2011.

This year, only 8 such companies went public in the first quarter,
however, the second quarter saw 21 venture-backed IPOs, bringing
this year’s total to 29 IPOs.

A year with 100-plus venture-backed IPOs would be considered
a very strong year, so we are hopeful that this 20-plus IPOs per
quarter momentum will continue because of the JOBS Act.

These numbers may seem underwhelming, but they reveal only
a fraction of the impact the JOBS Act is having. It is estimated
that a record number of companies are currently in registration for
IPOs.

Since the law’s passage, more than 500 companies have reg-
istered with the SEC as emerging growth companies. That is 77
percent of all companies who filed over this time.

Of these, 63 percent have used the confidential filing provision.
In fact, it is estimated that a record number of companies, more
than 200 in fact, are currently in registration for IPOs.

Finally, microcap IPOs, meaning firms with less than $250 mil-
lion in market cap, have constituted 40 percent of IPOs so far in
2013 up from 21 percent in 2012.

Today, thanks to the on-ramp and other provisions, many compa-
nies are again committing to the time and resources required to ex-
plore IPOs as a viable option.
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While the JOBS Act has reopened and smoothed the road to the
public market for emerging growth companies, that market re-
mains a very difficult place to grow a company. Today, market
structures continue to favor the short-term, high-frequency trading
of large cap stocks by investment banks.

In this environment, small stocks struggle to achieve visibility
and liquidity. In the prior market era, small issuers could help sup-
port their stocks by publishing analyst research and employing
market makers to spur interest among investors.

But current market economics no longer support these activities.
This lack of information and liquidity has diminished the appeal of
small cap stocks for investors.

Unfortunately, with all of these issues that we have discussed
today, we don’t believe there is a single simple solution to alter the
current dynamics. With that being said, we are committed to work-
ing with a broad range of market participants to develop solutions
that take all perspectives into account and that ultimately benefit
all stakeholders.

Thank you for the opportunity to discuss these important issues
with you today. I look forward to answering any questions that you
may have.

[The prepared statement of Mr. Leach can be found on page 42
of the appendix.]

Chairman GARRETT. And I thank you for your testimony. Thank
you for being on the panel.

Next, Mr. Moch is recognized for 5 minutes, and welcome to the
panel as well.

STATEMENT OF KENNETH I. MOCH, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, CHIMERIX, INC., ON BEHALF OF THE
BIOTECHNOLOGY INDUSTRY ORGANIZATION (BIO)

Mr. MocH. Thank you very much.

Good morning, Chairman Garrett, Ranking Member Maloney,
Vice Chairman Hurt, and members of the subcommittee.

My name is Kenneth Moch, and I am the president and CEO of
Chimerix, a small, now publicly traded biotechnology company in
lovely Durham, North Carolina. I am also on the board of the Bio-
technology Industry Organization.

I want to thank you for the opportunity to speak about the piv-
otal role that the public market plays in financing the search for
groundbreaking new cures and treatments.

Chimerix is a venture capital-backed company that went public
in April of this year, and our offering was greatly enhanced by the
IPO on-ramp provisions in the JOBS Act.

Leading up to the offering, we used testing-the-waters meetings
to explore and evaluate the interest of potential investors. We were
able to gather feedback on Chimerix and the interest of the poten-
tial public market investors that was critical to our decision to pro-
ceed with our IPO.

The testing-the-waters meetings also allowed potential investors
to do their homework on Chimerix in the time between our initial
meetings and the IPO. We were able to conduct literally dozens of
meetings with potential investors which provided invaluable con-
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tact with the parties who later helped make Chimerix’s offering a
success.

I always say that biotechnology companies are research and de-
velopment pipelines unencumbered by revenue. We conduct years
and often decades of research and development and spend hun-
dreds of millions and often over a billion dollars in investment cap-
ital before hopefully reaching FDA approval and generating prod-
uct revenue.

As I am sure you already know, beyond and further complicating
the sheer magnitude of investment is the risk of developmental
failure due to the complexities of human biology.

Because of our unique business model, a successful IPO is of
vital importance. Chimerix’s offering allowed us to set aside the
significant funding necessary to conduct a Phase III trial of our
lead anti-viral drug candidate, CMX001, which is being developed
to prevent life-threatening infections in immunocompromised bone
marrow stem cell transplant patients.

In addition to the considerable benefits of testing-the-waters
meetings, the 5-year SOX exemption allowed by the JOBS Act en-
sured that we will not waste valuable research dollars on unneces-
sary reporting.

It cost Chimerix over $10 million in legal, accounting, and ulti-
mately banking fees to go public, and the temporary SOX exemp-
tion allowed us to focus those funds that we raised in our offering
rather than preparing for 404(b) compliance.

I want to thank Congressman Fitzpatrick for introducing the
Fostering Innovation Act to continue this important exemption for
smaller issuers.

Spending investment dollars on compliance can limit R&D and
delay R&D so changes like the on-ramp, Congressman Fitzpatrick’s
legislation, and Congressman Hurt’s audit firm rotation bill are im-
portant for growing biotechs without product revenue.

I would also encourage the subcommittee to consider a small
issuer exemption for XBRL reporting, which is a drain on both fi-
nancial and personnel resources for growing businesses.

Compliance expenditures are a direct transfer of R&D dollars to
auditing and accounting. For companies such as Chimerix that
write a few thousand checks a year and have small accounting
teams, this truly isn’t a wise investment.

In the years since the JOBS Act was enacted, other biotech com-
panies like Chimerix have seen the promise of the IPO on-ramp:
27 firms, merging biotechs, have gone public using provisions of the
law—there may be a larger number now—and many more are on
file with the SEC.

Congress now has the opportunity to ensure a positive trading
environment for these emerging innovators through market struc-
ture reform.

Many small companies face liquidity and pricing issues that can
be detrimental to their public float and cash flow. Market structure
reform that addresses these issues could spur capital formation and
support company growth.

I urge the subcommittee to address tick size flexibility as it con-
siders market structure reform. A pilot program that allows—to
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allow small companies to choose a larger tick size for their stock
would stimulate trading in growing businesses.

Decimalization has harmed liquidity for smaller issuers, and re-
forming the current one-size-fits-all tick size regime, which has
been successful in other financial markets around the world, would
grant flexibility to growing companies and increase the liquidity
and capital availability necessary for emerging biotechs to be suc-
cessful on the public market.

A functioning public market is vital to the success of the biotech
industry and the American economy. At a time when venture cap-
ital financing of biotechnology is at a historic low and as an asset
class truly appears endangered, the ability to access public capital
is increasingly important.

We have seen the appetite for capital formation on the public
market in the wake of the JOBS Act, and Chimerix was a clear
beneficiary of that law; however, capital formation does not end
with an IPO.

Congress has the opportunity to build on the success of the JOBS
Act by exploring market structure reform to small-company growth
in fundraising.

For growing biotech companies with voracious capital require-
ments, successful market structure reform would lead to scientific
advancements, novel medicines, and life-saving treatments for pa-
tients in need.

Thank you.

[The prepared statement of Mr. Moch can be found on page 52
of the appendix.]

Chairman GARRETT. And I thank you as well.

Next up from KOR Trading, Mr. Nagy is recognized for 5 min-
utes.

STATEMENT OF CHRISTOPHER NAGY, PRESIDENT AND
FOUNDER, KOR TRADING LLC

Mr. NAGY. Thank you.

Chairman Garrett, Ranking Member Maloney, and members of
the Capital Markets and Government Sponsored Enterprises Sub-
committee, thank you for inviting me to testify today on this impor-
tant hearing on reducing barriers to capital formation.

My name is Chris Nagy. I have spent the last 25 years working
within financial services on Wall Street. Coincidental with the pas-
sage of the JOBS Act, I left Wall Street and corporate America to
found KOR Trading, a startup advocacy and consulting firm.

Secondly, I partnered with other entrepreneurs in another ven-
ture startup, PrairieSmarts, which will bring institutional quality
risk metrics to individual investors, traders, and advisors.

As you know, when the JOBS Act was signed, specific mandates
were assigned to the SEC to promulgate rulemaking; however,
nelarly 1 year after its passage, the SEC has not finalized these
rules.

For many startups similarly situated like ours, Title II of the
JOBS Act would open the doors to additional access to capital by
allowing general solicitation and advertising to accredited inves-
tors.
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We believe there is a much greater good by allowing more par-
ticipation in capital raising for companies that are generating new
jobs than the potential downside of an accredited investor losing
money because of failed disclosure.

I am pleased to hear that the SEC is voting on Title II as I
speak. Crowdfunding is an important source of capital for startup
companies. It is early-stage firms like ours, which do not seek a
great deal of capital, that often face the largest barriers.

We commend the House for allowing crowdfunding of up to $1
million in 12 months. In our case, it is not quite enough, but it is
enough to get us up and running. These resources, however, only
become available if and when the SEC finalizes the initial regula-
tions.

We also expect to find further funding through the Small Busi-
ness Investment Company program. Start-up businesses are ham-
strung by the current profitability requirement when seeking SBA
financing assistance.

We are very excited to be a part of the SBIC investment program
in the fall of 2013, and believe it will be successful to expand the
reach of assistance to startups like ours.

Title VII of the JOBS Act also requires that the SEC will conduct
outreach programs and make information available to startups. I
can tell you from my seat that I have yet to receive my information
or outreach from the SEC on opportunities available under the
JOBS Act and I would ask Congress to help the SEC along on pro-
visions of the Act.

With innovation many times comes the ability to patent a prod-
uct or an idea. The patent process is designed to protect that idea
and give the initiator a competitive advantage in the marketplace.

Patent costs bear a considerable cost burden to the startup. Fur-
ther, patent trolls lurk in the weeds waiting to jump on an oppor-
tunity to sue or potentially sue the startup which initiated the pat-
ent.

I ask Congress to examine this issue and seek ways to help pro-
tect startups from unnecessarily and many times frivolous litiga-
tion by requiring the initiator of such actions to bear all the legal
costs.

We do support the initiative to seek widening spreads for small
public companies. However, we feel that simply widening spreads
may not achieve the full desired effect of increasing transparent li-
quidity provisioning.

We believe that in conjunction with a pilot, the SEC should seek
to incentivize liquidity as was recommended by the joint CFTC-
SEC Advisory Committee.

One such method would be the removal of Section 31 fees for
small capitalized securities along with greater incentives to persons
who regularly implement market maker strategies. We do believe
that the balance has tipped in favor of dark pool operators, and we
encourage the SEC to finalize its non-public trading rule proposal.

We also note that internalized payment for order-flow programs
have increased and would encourage the SEC to consider a trade-
at pilot in small capitalized securities. Other countries such as
Canada and Australia have implemented rules regarding trade-at
with good results.
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Finally, we believe that the SEC should seek to fortify Rules 605
and 606 regarding execution quality. Greater transparency of order
execution stimulates competition, keeps practices like payment for
order-flow in check, and ensures that any pilot to widen spreads
has empirical data behind it.

I am hopeful Congress can help push the SEC on its mission to
finalize their tasks under the JOBS Act, and help entrepreneurs
like myself become successful and deliver innovation and jobs to
our capital market system.

Thank you for your time, and I am happy to answer any ques-
tions you have.

[The prepared statement of Mr. Nagy can be found on page 60
of the appendix.]

Chairman GARRETT. And, thank you very much.

Next, on behalf of the Investment Program Association, Mr.
Souza is recognized for 5 minutes.

STATEMENT OF WAYNE G. SOUZA, GENERAL COUNSEL AND
EXECUTIVE VICE PRESIDENT OF LAW, THE WALTON INTER-
NATIONAL GROUP (USA), INC., ON BEHALF OF THE INVEST-
MENT PROGRAM ASSOCIATION (IPA)

Mr. SouzA. Thank you, Chairman Garrett, Ranking Member
Maloney, and members of the subcommittee.

My name is Wayne Souza. I am general counsel and in-house ex-
ecutive vice president of law for the Walton International Group of
Scottsdale, Arizona, and I am pleased to be here today to testify
on behalf of the Investment Program Association (IPA).

The IPA was created in 1985 to serve as a national trade associa-
tion for the direct investment industry.

Direct investment refers to the pooling of capital by individuals
to make investments directly in tangible assets without taking on
the responsibility of the day-to-day managing or operating of those
assets.

Examples include non-listed real estate investment trusts, oil
and gas and equipment leasing programs, and business develop-
ment companies.

Direct investment products are designed to be medium- to long-
term holdings, and because they are held for these longer durations
they offer critically important capital in the form of debt invest-
ments and stable equity investments.

By the end of 2012, direct investments represented more than $1
billion in assets held in more than 1.5 million investor accounts
with an average investment of $30,000. IPA members reported
total sales of $13.3 billion for that same period of 2012.

Direct investments are a critical source of capital for America’s
small businesses. We are pleased to have this opportunity to dis-
cuss ways to reduce barriers to the capital formation and stimulate
job creation for our fellow Americans.

We commend Congress, and of course the subcommittee, for the
enactment of the JOBS Act last year. The Act included a number
of provisions that will foster the creation of new businesses, as we
have heard today, and the growth of existing ones.
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The IPA would, however, like to suggest two clarifications to the
JOBS Act in particular that are intended to make it even more effi-
cient.

First, the Act makes it easier for private companies known as
emerging growth companies to raise capital through an initial pub-
lic offering.

The Act allows companies to test the waters, as we have heard,
by engaging in communications with qualified institutional buyers
and accredited investors without becoming subject to the require-
ments that apply to the prospectuses under Section 10(a) of the Se-
curities Act.

However, in certain arenas, we have began to implement the
JOBS Act and there have been many concerns raised as to whether
these testing-of-the-waters materials are exempt from the require-
ments that apply to public offerings generally.

The lack of clarity in some sectors of the market is having a
chilling effect on IPOs as companies may be reluctant to use the
Act’s provisions. The scope of the exemption should be made clear
by Congress by amending Section 5(a) of the securities act.

Secondly, the JOBS Act requires the SEC to develop rules to en-
sure that securities sold by general solicitation or general adver-
tising are sold only to accredited investors.

And subject to your comment this morning, Mr. Chairman, con-
cerning the meetings currently being conducted over at the SEC,
Congress should clarify that the Act neither requires nor permits
the Securities and Exchange Commission to add requirements not
found in the Act regarding disclosure or content standards in the
very materials used for solicitation or advertising.

Beyond clarifying the JOBS Act, the IPA has two additional sec-
tions we believe would reduce barriers to capital formation. Busi-
ness development companies (BDCs) are one of the fastest growing
segments of the direct investment space and our membership at
the TPA. BDCs are similar in function to venture capital and pri-
vate equity firms, however, their ownership structure allows the
general public to participate in them.

Currently before your committee are H.R. 31 and H.R. 1800,
which would improve the ability of BDCs to provide capital to
small businesses across this country. The Investment Program As-
sociation supports each of those bills.

A continuing challenge to our members is the patchwork of exist-
ing State laws that govern the acceptance of electronic signatures
and executing security subscription documents. These different
State standards slow down and even in some instances block the
free movement of capital between regions.

We would recommend that Congress consider updating the secu-
rities laws to allow for acceptance of electronic signatures on secu-
rity subscription documents in all jurisdictions.

Again, on behalf of the Investment Program Association, we ap-
preciate this opportunity to address you. I will be happy to answer
any questions you may have.

Thank you.

[The prepared statement of Mr. Souza can be found on page 64
of the appendix.]

Chairman GARRETT. And I thank you as well.
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Finally, Professor Robert Thompson, professor of business law at
Georgetown, welcome. You are recognized for 5 minutes.

STATEMENT OF ROBERT B. THOMPSON, PETER P.
WEIDENBRUCH, JR., PROFESSOR OF BUSINESS LAW,
GEORGETOWN UNIVERSITY LAW CENTER

Mr. THOMPSON. Thank you.

My thanks to you, Chairman Garrett, and to Ranking Member
Maloney and the members of the subcommittee for the opportunity
to testify about removing barriers to capital formation.

Even as we have seen the economy grow over recent reporting
periods, the growth of capital formation, as measured for example
by the number of IPOs, has been below some expectations.

The JOBS Act lowered a variety of barriers to capital formation
and more are still coming in the regulatory pipeline. At the same
time, innovations in the capital markets have also lowered barriers
to capital formation and shifted how capital is raised.

My brief comments today will focus on those two topics.

JOBS added five deregulatory features to our national securities
laws: two new exemptions, Crowdfunding and Regulation A-plus;
revisions to a third exemption, 506, that will greatly expand its
use; and then two major changes to the 1934 Act regulatory bur-
dens, the on-ramp that has already been discussed and an increase
in the threshold of Section 12(g), which quadruples the number of
record shareholders before a company becomes subject to the 1934
Act reporting requirements.

As the three 1933 Act exemptions remain waiting rulemaking
from the SEC and as 12(g), the effect will not be felt for some time,
my focus today is on the fifth deregulatory feature, the on-ramp,
where we have seen the greatest changes in the year since JOBS.

Most companies today, as has already been said, come within the
definition of emerging growth companies and are eligible to use the
detailed—less detailed regulatory requirements for up to 5 years
after going public.

The first year of JOBS did not produce much difference from the
period before JOBS in the number of IPOs, but we can see evidence
that those companies that have chosen to go public are taking ad-
vantage of the reduced requirements for capital formation, al-
though not in a uniform fashion.

A recent study by Latham and Watkins of the first year of JOBS
shows a variety of taking advantage at different levels of different
figures.

For example, starting at the top, nearly all emerging growth
companies are using 404(b), the audit requirement exemption for
their EGC period.

About three-quarters of emerging growth companies are taking
advantage of reduced disclosure as to executive compensation. Al-
most half of emerging growth companies have provided 2 years
rather than 3 years of financial statements.

One-third of emerging growth companies began filing with con-
fidential submissions and many more of those are in the pipeline.

Only 20 percent of ETCs are taking advantage of the extended
phase-in of accounting rules that could be put in place in the fu-
ture, and there has been little use of the expanded definition of re-
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Eearch that would allow borrowers communication with perspective
uyers.

This diversity of EGC conduct in reaction to the new require-
ments is useful information both in terms of the provisions that
they are adopting and also the ones that they see the benefit of
continuing to make disclosures about.

Investors and issuers understand that credible information is es-
sential to permit investors to accurately price their investments.
The burden of increasing disclosure obligations on smaller public
issues including the conflict mineral resources that the chairman
mentioned at the beginning suggest the value of considering two
levels of public issuers: one to whom all public disclosure rules will
apply; and the other only applicable to larger disclosures that
would cover, that go beyond shareholder interest.

The new Section 12(g) threshold which I described as having less
of an immediate effect does impose one burden that merits current
attention.

The threshold for being public which had been 500 shareholders
of record has been changed to 2,000, but it requires that companies
know who their shareholders are and not just their number of
shareholders, but the number of accredited investors.

And they have to know that not just when they go public—not
just at the beginning before they go public but every year until
they go public.

This information 1 year into the new regime, the method by
which companies will get this data remains unclear. Companies are
very good at figuring out who their investors are when they issue
stock to them in a 506 or some other private offering.

But as the years go by, they lose track of them. This is a burden
that has not yet been solved. Congress needs to change the anach-
ronistic of record label to something that is more suitable for the
electronic age.

My last point relates to the fact that institutional shareholders
are our shareholder base, and if we talk about barriers to raising
capital, we need to focus on how institutional shareholders are dif-
fe{oeint than individuals and some needs that they bring to the
table.

Thank you very much, Mr. Chairman.

[The prepared statement of Professor Thompson can be found on
page 72 of the appendix.]

Chairman GARRETT. And thank you, Professor.

And I thank the entire panel.

We will now go to questions, and I will first recognize myself for
5 minutes.

So, where should I start? Right in the middle.

Mr. Nagy, you mentioned one item that was of interest; unfortu-
nately, it is outside of our jurisdiction, but still of interest to us is
the patent trolls and frivolous litigation. So I will just make note
that is something of interest to us, but I guess I will have to be
put on another committee or something like that in order to deal
with those issues.

But maybe you could go into an area you touched on that we do
have jurisdiction on. From your experience and what you are look-
ing at, the exchange is—so you laid out some of the problems, you
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laid out some of the things that Congress can be doing, can you lay
out in the markets today, in the exchanges today, what are the
participants on their own doing to ameliorate some of the problems
that this panel has been looking at outside of Congress to improve
in the area that we are looking at obviously trading in small cap
companies?

Mr. NAGY. In terms of small cap companies, that is the problem.

Chairman GARRETT. Right.

Mr. NaGY. The volume just isn’t there, so I would say, what are
people doing? There has not been a lot done to really encourage ro-
bust liquidity in those names.

Chairman GARRETT. Okay.

Mr. NAGY. You have low trading costs and you have everything
priced exactly how you have big securities priced, but what hap-
pens is particularly if you are a retail client or want to go in and
buy the security you might see 100 shares offered—right—you
want to buy 1,000 shares.

The next price point is going to be maybe $0.05, $0.10 up so
there isn’t enough liquidity to encourage somebody to even want to
place an order to buy in a lot of those.

And I would say that is where the problem begins.

Chairman GARRETT. Right.

Let me swing over to the gentleman to your right, Mr. Moch. You
laid out some numbers here which are interesting, the $10 million
cost to go public in some of the problem areas which was 404(b).

Do you want to just comment on what the professor was talking
about—from your view—as he put it, the diversity of the benefits
by companies that they selected of the JOBS Act. You heard what
he said. He just ran down how they were using it differently.

Mr. MocH. Which particular aspect? I'm sorry.

Chairman GARRETT. So in other words, the professor was—and
professor, you can chime in here—running through that we passed
the legislation, it provided benefits, but apparently that the compa-
nies are looking at it from their own perspective, which is good, to
pick out which ones best work for them, and you highlighted I
guess in the one area, 404(b) as far as one of the benefits of being
able to avoid that.

Mr. MocH. Right. We spent about $1.8 million in fees before
going public or as part of the process and then the bankers fees
were another eight when we finally went public, and we were able
to not—in the going public process, one of the things that was im-
portant for our investors was not to spend too much money before
we found out if we could go public.

That is when the key things—by not having to be prepared for
404(b) compliance before the public offering, we can avoid that
preparation, which is about tens of thousands of dollars. And if you
look at it from—even hundreds of thousands of dollars—the ven-
ture capitalist perspective, you are putting more capital at risk for
an event that might not happen.

So in a general sense, what we are trying to do is before we find
out if we can even go public, not spend a lot of money getting ready
for it. To be 404(b) compliant, for example, before a public offering
requires you to be ready—get ready months if not years in advance
and you can’t make the decision of when the window is going to
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be available. So all of that spending money, basically transferring
it from research and development to accounting.

Chairman GARRETT. Okay.

Mr. Souza, can you just elaborate a little bit on the disclosure re-
quirements that you were talking about and the fact of whether or
not to say—and I think I know the answer, but I will throw it out
to you—as far as the SEC adding to or detracting from the disclo-
sure requirements and the authority that they have in that area
that you are talking about in your testimony?

Mr. SouzA. Are you talking in connection with testing-the-wa-
ters?

Chairman GARRETT. Yes.

Mr. Souza. Yes. The best thing in our judgment as the associa-
tion to remedy that situation is to borrow a piece out of Rule 408
in connection with free writing prospectuses.

In the area of free writing prospectuses, everything that is in the
free writing prospectus need not necessarily go into the registration
statement; absent which you would have material misrepresenta-
tion and the same thing we believe would be appropriate in terms
of testing-the-waters.

That is, just because you may have some information in the ma-
terials one uses to test the waters and it is not in the registration
statement, does not necessarily make it a material admission and
remedying that would take care of that issue.

Chairman GARRETT. Okay, I think I got that.

Thank you. I appreciate it.

Mr. Scott, you are recognized for 5 minutes.

Mr. Scort. Thank you, Mr. Chairman.

Professor Thompson—incidentally I think all of you gave very,
very good information, very good testimony—I just want to focus on
three basic areas to get an ascertainment on and some of you may
want to jump in, but Professor Thompson, do you have any signifi-
cant evidence about the impact of the JOBS Act?

It has been a relatively short period of time, and in that time,
have we given enough time for us here in Congress where we can
get an impact on it before we even begin to think of what else we
may want to do?

Mr. THOMPSON. As to the name, the hardest impact to measure
is jobs. It is very difficult to have any metric to say we have pro-
duced jobs. As to—secondly, as to capital formation, which does
lead to jobs, we can measure how much capital has been raised in
the last year and there has been testimony from the panel about
that already and it is going up. The second quarter has been very
good, but still not so great.

As to the specifics, what I mention and the chairman referred to,
it hasn’t been one-size-fits-all. Companies that think about going
public are looking at the JOBS Act and seeing what fits for them.

Section 404(b) is there for almost everybody, so you know that
is making a difference. Some of the other things are not being used
as much and that is worth taking into account, and then there are
things like testing-the-waters that are by definition testing-the-wa-
ters goes on behind closed doors.
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It is pretty hard for us on the outside to see what is going on,
and the SEC is going to adapt as it goes along, so there hasn’t been
enough time yet to see exactly how that is working.

Plus, there is still more stuff coming online; 506 perhaps today,
crowdfunding down the road, there will be other things going on,
so we will know more than we know today and the question is,
when do you know enough that you want to go ahead with some-
thing else?

Mr. MocH. Would it be helpful to personalize that to Chimerix’s
effects—useful?

Mr. ScorT. Yes.

Mr. MocH. We absolutely use parts of the JOBS Act in our deci-
sion-making process to go public. We really started the process of
going public a year ago; we went public in April, so the early part
of last year.

We needed to raise money for a very expensive clinical trial, the
drug I mentioned, CMX001, so we had to start talking to investors
to see if they were interested and a year ago, there was no real
p}lllblic market. So today, yes, it is very nice. A year ago, it wasn’t
there.

So testing-the-waters was very important, and not having to
spend money on something like 404(b) to get ready for a market
which might not exist was critical to this decision-making process.
Again, had there not been a public market, we would have been
wasting money and time.

Mr. ScotrT. So the answer to the question would be that Con-
gress might need more time to fully implement and evaluate the
effects of the JOBS Act before pushing for any additional experi-
mental, small business capital formation proposal. Is that pretty
much the consensus of the group?

Mr. MocH. Yes, but there are things you can already see to be
helpful.

Mr. Scort. Okay, now I spoke earlier about are there any identi-
fiable undue regulatory burdens that we need to look at that are
standing in the way of capital formation?

Mr. Moch?

Mr. MocH. I can certainly clarify—one of the comments was
made about clarification of things like testing-the-waters meetings.
This may be a minor part of it all, but I can tell you in talking to
many other biotechnology CEOs, it is not clear how many people
you can talk to, what you can or cannot leave behind, the depth
of testing-the-waters meetings. So, every law firm gives a different
piece of advice because there is no clarity.

Mr. ScotrT. Okay, I have 40 seconds left. What about the SEC
program, the tick size, the efforts to make other moves? Each of
these points that have been brought up with what the SEC is
doing? What kind of grade do you give that? Are there alterations
that need to be made in that?

Mr. Leach?

Mr. LEACH. I think the ideas that have been discussed today and
in previous conversations about piloting whether it is on tick size
or other issues are things that the committee should look strongly
at and shouldn’t wait because in many of these issues in terms of
long-term economic impact are going to take years, not quarters to
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get the full understanding. So I think additional areas to consider
should be looked at and tested and further discussed.

Mr. ScotrT. Thank you, Mr. Chairman. I yield back.

Chairman GARRETT. Thank you.

The gentleman from Virginia, Mr. Hurt, is now recognized.

Mr. HURT. Thank you, Mr. Chairman.

And again, I thank each of the witnesses for being here.

I wanted to direct a couple of questions to Mr. Moch and your
experience with Chimerix as it relates to XBRL. You noted in your
testimony that the costs about $50,000 to comply with that. Could
you talk a little bit more about that in terms of the ongoing—is
that an ongoing cost?

And can you talk about the time that you are required—does
that estimate include the time required by staff? Does that include
the opportunity costs? That is, what could those resources be used
for as it relates to other parts of your operation in how you invest
those dollars?

Mr. MocH. There are two sides to that. One, the number—you
described it accurately—the $50,000 would include external costs to
the printer if you will, plus the internal legal—internal costs of our
staff plus legal oversight and review. So we estimate that at about
$50,000 a year, which is, if you think about it, a person. So we are
trading XBRL for a person.

Mr. HURT. Do you—and by the way, if I may interrupt, do you
actually have one person who deals with that—

Mr. MocH. No.

Mr. HURT. —or is that something that everybody has to—a num-
ber of people have to contribute to?

Mr. MocH. We have a very small accounting staff who does—we
have been audited by one of the major accounting firms through
our life, but we have a small focused accounting staff.

The other side of it is the fact that most of the people who would
look at biotechnology companies don’t look at us quite bluntly for
our financials; they look at us for the progress of our science.

And so the relevance of this rule to a company like Chimerix is
one that I would question because it is not—they are not going to
put our spreadsheet up and compare it to other biotechs. Let’s put
it that way.

Mr. HurT. Okay, that leads me to my second question. What
does this do for investors? The investors who are looking to invest
in your company, do you hear from them saying, what we see on
this XBRL format is very, very helpful to us and this makes us
want to invest in your company?

Is it helpful to them? And is there a risk of having it be actually
not accurate or not helpful?

Mr. MocH. I can’t answer the second part. I can tell you I have
never heard anybody ask about XBRL. I was also the CEO of one
of the smallest accelerated filers in the country after the implemen-
tation of Sarbanes-Oxley in 2003, and never once despite the fact
that we were fundamentally tortured by the compliance process,
did an investor asked me about the status of our financials. It is
all about the status of the science.

Mr. HURT. Very interesting.
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Mr. Leach, I wanted to ask you about sort of the big picture in
terms of the disincentives for companies to go public, and that obvi-
ously is something on which this committee is focused. How do we
encourage more companies to do that?

That was the purpose of the JOBS Act. One of the things that
you note in your testimony is that as a consequence, a lot of these
startup companies are really positioning themselves to be acquired
as opposed to going public.

Are there any negative consequences just to that dynamic in and
of itself that a company is proficient need to go—to be acquired as
opposed to going on its own and getting bigger? What are the sort
of long-term applications for that, and are there negative con-
sequences?

Mr. LEACH. There are very, very significant negative impacts on
job growth. Obviously, when you are—in our case, a technology-ori-
ented firm that is being acquired typically by a much larger com-
pany that has internal capacities that now are duplicative, those
young companies coming to the larger firm and jobs are lost, not
gained.

So this limitation and prevention of companies being able to ac-
cess public markets has a very significant, negative impact on job
growth and particularly—I am from Cleveland, so a place in the
Midwest where there are lots of young startup tech companies.

A lot of the acquirers of these companies would be from outside
the Midwest. So not only is it a negative national job impact, but
the jobs could be polled to other markets, whereas in our commu-
nity, we are really looking for young technology companies to be
drivers of job growth. So this is a major impediment to the long-
term trajectory of jobs in the United States.

Mr. HURT. Do you think that the XBRL issue that you all have
touched on is—do you think that is in and of itself a disincentive
or is it an example of the sort of a regulatory climate that is in fact
of the disincentive to companies going public?

Mr. LEACH. I would say it is, but it is one of many. That cer-
tainly isn’t the issue. I would also emphasize just because it has
come up that the potential impact of crowdfunding, which is obvi-
ously for younger companies, earlier companies, than it is for firms
that are preparing to go public, I think is also going to have an in-
credibly positive impact on job growth.

I know this committee certainly isn’t losing sight of that, but it
is a complex system. There are multiple levers to be pulled. All of
them should be continued to be looked at and evaluated and tested
for improvement.

Unfortunately, there is no silver bullet here, and that certainly
is one of the challenges that this committee—

Mr. HURT. Thank you, Mr. Leach. My time has expired.

Chairman GARRETT. The gentleman yields back.

The gentleman from Connecticut is recognized.

Mr. HiMES. Thank you, Mr. Chairman.

I would like to thank the panel for a really informative discus-
sion today on some fairly technical issues. I have two questions.
One is, a number of the panelists made the point that one of the
barriers to capital formation in the IPO market is the post-IPO
trading environment, and absence of research coverage, and ab-
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sence of market makers. There have been suggestions that there
could be what feel to me perhaps heavy-handed mechanisms
whereby we could address that. Of course, changing, mandating
broader tick sizes is one of the proposals out there.

My question is, why does the market not take care of this prob-
lem? In other words, if you have illiquid lightly traded shares, why
don’t investors do their own work, because it’s an illiquid inefficient
market, they discover real value opportunities and therefore make
a lot of money.

Why is there not a natural market solution to what appears to
be an illiquidity problem in aftermarket trading?

Mr. NAGY. I can take that a little bit. Essentially, liquidity in our
country has been boiled down to the top traded securities and fur-
thermore, to exacerbate it, investors like you are talking about
have moved from doing the research on individual securities more
into exchange traded funds which happen to be based on those big-
ger securities as well, too, right, because they are worried about
the market volatility.

When an investor takes a look at a very small capitalized secu-
rity, they do not see a lot of liquidity there. There is no real incen-
tive for them to want to buy it because it doesn’t have the liquidity
of the larger names that are out there.

So it is really important to push liquidity in those names and
those smaller names also lack market makers and specialists to a
big degree. There are a lot of firms that—

Mr. HIMES. But if I could interrupt there, isn’t there just, if you
do a $100 million IPO which is not an unusual size, there is just
going to be a natural limitation on the liquidity.

A big institutional investor can’t take a $200 million position in
a $100 million IPO, right? Is there a solution to that problem?

Mr. NAGY. So what you are talking about is if you do a small
IPO, and only have a set number of shares out there, you are going
to have a small amount of trades per day?

Mr. HIMES. Yes.

Mr. NAGY. There is nothing you can do in that case, so you are
talking about what the actual float is in the marketplace. If you
have a small float, right, shares that are trading in the public mar-
ketplace, then you are going to have much lower volume, but the
real question is not volume; the real question is liquidity.

So if I am an investor and I want to buy shares on a very low
liquid stock, are there only 100 shares offered if I want to buy
1,000, 2,000, et cetera, at that price. I think that is where the real
issue is and also one that drives potential investors away.

Mr. HIMES. Let me move on to my second question, because I will
run out of time.

During the whole JOBS Act debate consideration, the amount of
money we were talking about, 404(b) compliance and whatnot, it
ranged from—some companies saying it costs them $500,000 a year
and others saying $1.5 million a year. There was a big range there.

I was always puzzled by the fact that no issuer and the venture
capital community never raised the issue of underwriter gross
spreads, which 25 years ago when I was doing IPOs were 7.5 per-
cent, and I think today are still pretty much 7.5 percent.

Mr. MocH. Seven.



22

hMr. HiMES. Seven, okay, it has gotten a little more efficient
there.

Doing my math, on a $200 million IPO, that gross spread is $14
million; much larger than the $0.5 million, $1.5 million annual we
were talking about. And I understand that is an annual cost, but
here is my question.

In that industry, the inputs have gotten much more productive;
LT., people, et cetera. Why in a purportedly competitive industry
in which we have seen productivity improvements are issuers still
paying roughly the same gross spread that they were paying 20 or
25 years ago?

Let me ask the professor and Mr. Nagy, who said he was on Wall
Street for a while, to maybe start with answers to that question.

Mr. THOMPSON. That spread goes over the whole selling network.
The core point, and it doesn’t answer it entirely, is that when you
do an IPO, you don’t know what the price is. There has to be price
discovery, and for price discovery you can’t go to a market and
watch it. You can’t watch the tape. You have to talk to people. You
have to—and you have to sense what they are doing and a middle
man, a middle person does that.

And that process is still a—electronics hasn’t helped us on that
point as much as it has a lot of other things that we have done.

So I think there is still debate, but there is still a question that
process has to have an intermediary who has a reputation on the
line who is going to be able to come back and be a repeat player
and who is going to be held accountable over the long haul for what
they do.

And so, that is a cost of going public. It produces value beyond
it because we see companies go public. But if it doesn’t, companies
will look for their money from venture capital to private equity or
some other source.

Mr. NaGy. Yes, I would tell you that if you went back to work
today it would be eerily similar in that regard, because the markets
in that aspect haven’t changed a lot from the underwriting aspect.

One of the things that has happened though over the past decade
and a half is we have seen this decoupling of the distribution net-
work versus the underwriting network. So back in the day when
I first got into the industry, those were actually intertwined.

You had the distribution network coupled with the underwriting
network and now that distribution network has been pulled out.
We see that—in the form of online brokerages and where we see
the investment thinking in the big banks. So there is a big decou-
fplin}gf there which doesn’t allow those revenues to flow back and
orth.

Just quickly, I was thinking about the last IPO that was done
differently, Google, which did a Dutch auction out to their investors
and there was a lot of criticism over the pricing of it. But it was
fairly innovative in trying a different method for that.

So at the end of the day, the methods that are out there are still
old. The market has changed quite a bit, and thus the reason why
things are the same in that regard.

Mr. HIMES. Thank you, Mr. Chairman.

Chairman GARRETT. Sure. Thank you.

Mr. Huizenga for 5 minutes.
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Mr. HUIZENGA. Thank you, Mr. Chairman.

I appreciate your time, and I know that especially for those of
you from the private sector, this is taking away from some valuable
time as you are out trying to grow businesses and that kind of
thing, and it seems to me that this is a key element to our eco-
nomic rebirth and our growth.

I come from a very entrepreneurial area over on the western side
of Michigan, in the Grand Rapids area, and we have a lot of entre-
preneurs, a lot of those small businesses, and I know they are look-
ing for ways to take their ideas and move them to the next level.

I am concerned frankly that the SEC is spending more time and
resources on discretionary issues, other things for example, the cor-
porate political disclosure, Dodd-Frank rulemaking, the discre-
tionary side rather than some of those more capital—I'm sorry, con-
crete measures that are going to help small businesses access that
capital. I am kind of curious to get your temperature.

Absent of the JOBS Act, does anybody believe the SEC staff
would have proposed any rules to the Commission to enhance cap-
ital formation, particularly small capital startups, private compa-
nies. Do we see that sort of a visionary movement out of the SEC
or do we need to have a body like this to prompt them along?

Mr. Nagy. I will take that question. The answer is yes, you need
a body like this to move them along. I would submit to you that
it is interesting when you look at within the SEC some of the ini-
tiatives that they undertake.

I will give you an example. At no fault of theirs, it is just that
the process to continue to move regulation that would. But I will
talk about regulation SCI, Systems, Compliance, and Integrity,
which was just proposed on March 8th. It actually goes back to an
issue with a large market maker that happened in August of 2012,
so I am drawing a timeline here.

So in August of 2012, you had an issue, a very large monetary
issue with market maker on the street. On October 2nd, the SEC
held a fairly large roundtable, and then on March 8th, the SEC
proposed a 400-page set of rules regarding that issue.

Take that back to the JOBS Act—I said, I am a startup, I need
crowdfunding to come in, we don’t have anything on the table, it
has been over a year, right. So I think it is a lot of where the prior-
ities really are in terms of addressing the issues.

Mr. HUIZENGA. I want to say thanks for the answer, but that
confirms something that I am not real thankful of, I guess, and
that is a lot of the concern.

And I know that the SEC does the forum on small business cap-
ital formation and advisory committee. There has been a tremen-
dous number of suggestions that have come out of that. I am not
seeing a lot of implementation of that. Has anybody else seen what
is coming of those things?

Professor?

Anybody else?

Mr. Souza is grabbing the microphone. Go ahead.

Mr. SouzA. I happen to have the pleasure of serving as a securi-
ties subcommittee co-chair for the American Bar Association, and
this topic came up at our very recent meeting. These forums have
been continuing for some time at the Commission, but there ap-
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pears to be a general market frustration about the implementation
of positive or any actions in response to them.

Said another way, it is a good dialogue and it needs to take
place, but there doesn’t appear to be much movement following the
meetings—

Mr. HuizeENGA. Not to interrupt, but are you saying actions
speak louder than words?

Mr. Souza. Often, they do. Yes, sir.

Mr. HUIZENGA. Okay, all right. That is good to hear, and I know
we had the pleasure of having Mary Jo White here in front of the
committee. One of those recommendations—I have to put a plug in
here for my bill, H.R. 2274, having to deal with mergers and acqui-
sitions.

It seems to me as you are seeing a lot of those small businesses
looking to move along they are going to have to sell themselves or
at least part of themselves and there has been a real problem with
the brokerage definitions of who that is and we are hoping to solve
that with that particular piece of legislation. So I would love for
you to take a look at that, H.R. 2274, you can write it down.

But I am also curious, is there anything else that we should be
doing to help facilitate this, because this is so vital as we are trying
to revive our economy? I am looking for suggestions.

Go ahead.

Mr. Nagy. I would just say that SEC funding is an important
consideration, getting people to give the SEC the proper bandwidth
that they need to be able to complete a lot of the rules.

Just visiting the SEC quite a bit, it was obvious they were
bogged down from a lot of the implementation activities with Dodd-
Frank. So a lot of other things went on the back burner which kind
of makes it a little bit harder when they don’t have enough staffing
in place.

Mr. HUIZENGA. I appreciate it.

I know my time is up—maybe Mr. Moch, if the chairman will
allow but it seems to me is about priorities as well, right?

Mr. MocH. Yes. And I just wanted to add that, to reinforce the
concept that one-size-doesn’t-fit-all and that is really where we as
a small company and over the course of my five companies we got
hit with application of rules that are made for a bad act done by
somebody in a very large company that then applied universally
you to small companies. When we first encountered SOX compli-
ance, the guys said look, I have to treat you just like IBM because
that is what the law says.

Mr. HUIZENGA. Maybe we are here from the government, and
maybe we can help, so we will try.

Mr. MocH. It would be nice.

Mr. HUiZENGA. All right. Thank you.

And with that, I yield back. Thank you, Mr. Chairman.

Chairman GARRETT. The gentleman is recognized moving right
down the aisle—

Mr. PETERS. Thank you, Mr. Chairman.

Chairman GARRETT. —for 5 minutes.

Mr. PETERS. I appreciate all of you being here, and your testi-
mony, and I have a question really for the entire panel if anybody
wants to jump in on this.
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One suggestion of the SEC’s advisory committee on small and
emerging companies was the creation of a separate U.S. equity
market specifically designed for very small and emerging compa-
nies.

Now as I understand it, several European exchanges created
these types of so-called junior stock markets which were intended
to promote equity finance by enabling small companies to go public
and then to grow at that point.

However, in many of these new companies that initially went
public, investor participation in trading volume shortly thereafter
fell quite significantly, and by the mid-1990s, the European ex-
changes decided to abolish these junior stock markets.

So given that this is a recommendation from the advisory panel,
could any of you comment on the European experience and how
you think it might be different here in this country and make some
sense for us?

Mr. THOMPSON. Not just Europe, but London and Brazil and
other places have tried it. As the ranking member noted in her
opening remarks, we have the deepest stock market in the world,
and so that gives us more liquidity even in that segment, as well.

So there—in various—the experience might be different, but I
think what the experience from the 1990s and 2000s shows is that
the markets are creative.

The markets are adapting to changes in technology and changes
in who is owning shares and the question is, who ought to be the
lead for that question? Should it be the government or should be
the markets? And on that question, I think there is something to
be said for letting the markets take the lead.

Mr. NAGY. Yes, I would actually add to that, and I saw that rec-
ommendation of the advisory committee on small and emerging
companies. The real question is if you do it, do you just have one,
because I would like to put in the bid to be the one to run it, if
that were the case.

So competition is always a good thing. There actually are facili-
ties out there today. I do think once some of the provisions of the
JOBS Act are completed, we will see markets begin to emerge nat-
urally on their own that will begin to bring some transparency into
the pricing of securities that are not yet IPOd.

Mr. SouzA. I would observe for you that I think many companies
are looking at the Toronto Stock Exchange to essentially do that
in some form. They incubate there, they get a following and then
they migrate to the larger exchanges in the United States and I
have seen that occur a number of times. I am not suggesting that
is the ultimate solution, but I have observed that.

Mr. PETERS. Okay, very good.

Thank you, and then a final question here to Mr. Leach.

I know you have had some success in nurturing startup compa-
nies in the Cleveland area, and Cleveland is a city that shares
some of the challenges of a city that I represent, the City of De-
troit, and I would like you to discuss some of the factors that you
believe could help create a startup ecosystem in cities like Cleve-
land and how that might be transferable to Detroit.

Detroit, of course, has incredible intellectual capital. In fact,
when the first patent office opened just a few years ago outside of
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Washington, D.C., for the first time in history it wasn’t opened in
Silicon Valley, it was opened in the City of Detroit because of the
incredible intellectual capital there, and yet we don’t have the ven-
ture capital community in the City and in Michigan like some
other areas.

Do you have some suggestions as to things that we should be
doing that you would recommend?

Mr. LEACH. Absolutely. My organization is actually a nonprofit
that partners with public, private, philanthropic, and institutional
organizations that have a common vision to accelerate capital for-
mation in the acceleration of young tech companies.

So the secret for us in Ohio, and we have actually worked now
in 15 other regions of the country, is how do you bring together the
leaders, the stakeholders who already have a vested interest in eco-
nomic growth and particularly the acceleration of tech companies
and help those leaders in that community figure out a strategy, a
collective strategy that will leverage off and benefit each other?

We call it a collective impact strategy. There have been signifi-
cant partnerships with Federal agencies as well as State and local
governments, but more substantially, the private sector.

As a good example, my organization has invested $30 million of
State and philanthropic monies in startups, in Cleveland—North-
east Ohio—and those startups have now raised about $400 million
of private capital.

And along with that system, of those 70 companies that we have
helped, we have also helped attract another $1.2 billion of private
capital.

So for the places that aren’t the usual suspects for this type of
innovation, it really takes an all-in collective strategy, but most im-
portantly tactics that institutions of research, the private sector,
the corporate leadership, and the public sector can partner and of
course the private sector can carry most of this weight if it gets
some catalyst activity or momentum from the public sector in the
philanthropic community.

Mr. THOMPSON. And don’t forget the university segment in fund-
ing basic research that feeds into that same pipeline.

Mr. LEACH. Absolutely, absolutely.

Mr. PETERS. Thank you. Mr. Chairman, I yield back.

Chairman GARRETT. The gentleman yields back.

Mr. Royce?

Mr. ROYCE. Thank you, Mr. Chairman.

I was going to ask a question to the panel and this goes to the
founder of the SUBWAY® Restaurants chain, who I saw make a
comment to the effect that if he tried to start his company today,
there would be no SUBWAY® because of, in his words, “more and
more regulations.”

And I saw that the National Federation of Independent Busi-
nesses had this study which purported that on a daily basis, there
are 10 new regulations a day. Now ignorance of the law is no ex-
cuse, but clearly for small businesses, you have to stay abreast of
all of these new regulations. You have to stay current. It has an
amazing impact in terms of litigation costs and everything else as
you are trying to deal with all of this in compliance.
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I thought I would ask the panel what, if anything, could be done
because if we start counting up the new regulations out of Dodd-
Frank, all of the new regulations that impact litigation, all of the
regulatory superstructure that is being erected and all of the ways
in which small enterprises try to stay up with this, given their
economies of scale, what might we be able to do to streamline some
of this? Maybe get rid of some of the red tape, create a safe harbor
in order to do startups, because this is where most of the new job
creation is, isn’t it, with starting the next little company and
watching that grow and that is where the employment is created?

But, Mr. Leach, do you want to—

Mr. LEACH. Yes. It is a great question. The ideas of safe harbor’s
ideas and opportunities like that I think to be looked at. I think
the reality for most small companies, certainly firms that are about
ready to go public, absolutely, they have a good sense of the regu-
latory environment today are working in, but the reality is most
small companies really don’t, particularly in the earliest stages.

So to really have for small companies, small firms to have a bet-
ter sense as well as Congress, the committee, and the citizenry of
what are all of the regulations that are relevant to these busi-
nesses.

I think it is no one on the small business side. I think very few
business owners have a full sense of—they are daunted by it, they
are concerned by it, but we don’t have a full sense of the balance
of the things of that are in the short-term and intermediate best
interest of small business owners that are on the positive and on
the negative side.

I think it is just overwhelming for small companies today as they
contemplate all of the different issues they are facing. So I think
it is something that we need to get a much greater clarity on not
only what is in place, but what could change to improve the situa-
tion for small companies.

Mr. RoYCE. I think a cost-benefit analysis on some of this would
certainly be warranted if you consider how few people work. And
of course once you have that small business that begins to take off,
then you are in a situation as Mr. Moch, the company that went
public under Title I of the JOBS Act, your firm, and I was going
to ask you, Mr. Moch, because once you get some momentum in an
enterprise, you have an idea that is really clicked, and as a con-
sequence now you need access to capital to expand that company,
I was going to ask you, was some of what we did in terms of the
JOBS Act, is that what led you to choose this avenue for any merg-
ing growth company for your firm?

Mr. MocH. To start off, our new company is actually already 10
or 11 years old and that is biotech drug development, and now only
now going into Phase III.

Without the JOBS Act, it is an interesting question, and we were
debating as a company what the course would be for us if the pub-
lic markets were not open and we needed to raise $85 million to
$100 million to run our Phase III trial, we would have had to do
a private venture capital round.

The way venture capital works these days, because it is such a
complex industry, is the new rounds coming in crush the old
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rounds, so the people who have been investors for 5 and 10 years
would have had their returns crushed.

When they went out to raise their next round of venture capital
because their returns were bad, the pension funds and others who
look at the asset class of venture capital would have passed on it.

So there is a whole cascade of bad things that happen when pub-
lic markets and financing markets don’t exist and the existence of
the JOBS Act and the ability to find out that yes, we could go pub-
lic and we spent a lot of time talking to investors and bankers was
critical because the alternative was a very difficult washout financ-
ing that probably would have crushed the prior investors and made
this company, survivability would have been a question.

Mr. ROYCE. So after growing for 10 years to get to this point, the
existence of the JOBS Act was then a critical factor in making you
decide to access the public market and enter those public markets?

Mr. MocH. Yes, and for other companies. I talked to a lot of
other CEOs as well, and many companies are looking at, do they
sell or do they try and do a venture round or do they try to go pub-
lic?

If you sell a company, you cap the value and as was just men-
tioned by Mr. Leach, your company moves generally so their jobs
are lost wherever you are.

If you have to do a venture round, you are crushed, and if there
is a public market and we happen to—we spend a lot of time with
the bankers and investors trying to figure that out.

People look at Chimerix and think that we helped open up this
particular market, and I think that timing-wise we did, but with-
out the ability to talk to everybody and make it happen, it would
have been a very different outcome.

Mr. RoycE. Thank you, Mr. Moch.

I thank the panel.

And thank you, Mr. Chairman.

Chairman GARRETT. Thank you.

The gentleman from Massachusetts.

Mr. LyncH. Thank you, Mr. Chairman.

I want to thank the witnesses for helping the committee with our
work.

Mr. Nagy, I was very encouraged by your statement regarding
adequate funding for the SEC. I appreciate that. I am however con-
cerned that the subcommittee’s recommendation underfunds the
SEC, underfunds the present request by $300 million, and I think
that the added responsibilities that we have placed upon the SEC
and Dodd-Frank and on the regulatory infrastructure cannot be
met with the existing funding.

Professor Thompson, roughly 35 percent of all equities trading
this year is taking place in dark pools or brokerage dealer internal
pools of orders and other alternative training systems where prices
are not publicly available in advance of the trade. They are only
listed after trade.

Can you talk about the consequences of that? We are talking
about capital formation and we see more and more trading coming
off of the transparent exchanges and more energy, more resources,
and greater risk being directed toward these dark pools.
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What does it say if that trend continues with respect to the over-
all goal of enhancing capital formation, especially for some of the
smaller companies that we are talking about coming into business
at this time?

Mr. THOMPSON. Technology has really sped up the price of dis-
covery process for any trader to the point that if you are a trader
you are worried about entering into the market because the infor-
mation is going to be—you are competing with someone who is hav-
ing a different strategy and so you would rather be in a dark pool
because you like the odds better of making money on your informa-
tion.

And so, we have to deal with the technology part that is a reality
that just speeds it up so much, and so, it is pretty complex. I don’t
have an easy answer for you, but there has been movement toward
pushback on getting 2 second, millisecond advantages information
before it is public, how to deal—because that is the kind of thing
that drives you to a dark pool because you don’t want to deal—you
don’t want to trade with someone who has an advantage over you
ancz1 so it requires knowing technology and how that interacts with
traders.

And that requires an expertise that doesn’t usually exist in regu-
latory agencies or in the Congress and so it is a question of keeping
up with technology and it continues to be a real challenge that the
SEC is working on and we need to support them with having the
guns to match what is going on in the private sector.

Mr. LYNCH. Thank you. Just a follow-up question: I know that
we received some testimony at a previous hearing from Chairman
Schapiro regarding the attitudes of investors with respect to com-
panies that are required to comply with Section 404(b) versus the
confidence level in companies that are not required to comply.

And I know that you have dealt with some survey information
with respect to 404(b) compliance. Is there anything you can tell
the committee with respect to investor confidence in terms of that
compliance?

Mr. THOMPSON. There is a general correlation between informa-
tion and investor confidence and there is a trade-off between cost
and investor confidence.

I think the main point about JOBS is that emerging growth com-
panies get 5 years of grace for 404(b), which is a large space to
work out this cost point and to that extent, we can see how that
works. Because we always have to balance the availability of infor-
mation which usually helps consumers versus the cost of informa-
tion to providers, but JOBS gives most companies, because remem-
ber most IPOs are emerging growth companies, it gets them 5
years of grace to get that sorted out.

Mr. LyNcH. Okay, thank you.

Mr. MocH. May I—

Mr. LyNcH. Mr. Chairman—

Mr. MocH. Can I just add to that—

Mr. LYNCH. Sure.

Mr. MocH. —for the biotech industry, again, to be very specific
where the lifecycle is so long and the probability of hitting revenue
is often the future, even after 5 years, the applicability of the finan-
cial control that we are talking about in 404(b) isn’t necessarily rel-
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evant because again, it is just a wealth transfer from R&D to ac-
counting.

My first company, which I founded in 1982, didn’t have product
revenue for 15 years, but it was public in 1986. You have these
long lifecycles before you have a dime of revenue. So the general
one size you have to have it after 5 years may not work and prob-
ably doesn’t in certain industries.

Mr. LYNCH. No, that is a great point. That is a great point. That
is something we should be able to address.

I thank you, Mr. Chairman. My time has expired.

Chairman GARRETT. Thank you. The gentleman from South
Carolina, Mr. Mulvaney, is now recognized for 5 minutes.

Mr. MULVANEY. I thank the chairman.

Gentlemen, I have a couple of different questions on a couple of
different topics, so I will move through it as quickly as I can. I will
open the first one up to just everybody which is: Several of you
have mentioned in your testimony, both written and verbal today,
that the SEC still has rules outstanding. If you had to pick one
rule from the JOBS Act that the SEC had not yet enacted that you
would like to see take a priority, what would it be?

Mr. Nagy, you mentioned, I think more specifically, so I will
start with you, and then Mr. Leach, and I think Professor Thomp-
son mentioned it as well.

Mr. NAGY. Without wasting your time, Title III.

Mr. MuLVANEY. Title II1?

Mr. NAGY. Yes.

Mr. MULVANEY. Mr. Leach?

Mr. LEACH. Crowdfunding; I think it will have a very significant
impact, a positive impact.

Mr. THOMPSON. I would say 506, because crowdfunding, as it
passed the Congress, put very serious limitations on how to draft
a system that works. I still remain very skeptical about how they
have been given a task to make crowdfunding work within the con-
straints of the bill is going to be a challenge.

506 can maybe make this happen already. It can happen, it will
change capital raising immediately when that happens.

Mr. MULVANEY. Mr. Souza, do you agree?

Mr. SouzA. Absolutely, 506, but perhaps we will have some
greater clarity today.

Mr. MocH. And from BIO’s perspective, it is really Reg A.

Mr. MULVANEY. Okay.

Thank you, gentlemen.

Mr. Nagy, a question for you. In your written testimony, there
is a line—and I will read it, it is only one sentence. It says, “Con-
gress may want to consider permitting these firms,” which you are
talking about SBICs, “to become more involved in providing capital
to financial service firms.” That is currently the case. I have a bill
that would allow BDCs to do exactly that. Could you tell us why
you think that is important?

Mr. NAGY. Maybe it is a little self-interested, but we are what
will be considered the financial services firm and there are quite
a few out there. The SBIC program—

Mr. MULVANEY. But other than its benefit to your firm, how
would it help access to capital?



31

Mr. NAGY. It would help to access capital simply because that
program goes from—as it is today, you have to have net revenues,
positive net revenues in order to receive money from that SBIC
program.

The new program changes that in terms of you do not have to
have net revenue; you don’t need to be net revenue positive in that
case, and I think that is really big. When you look at a startup
coming in, the first thing they have are costs. Right? You have pat-
ent costs, you have hiring costs, you have developing costs. You are
not bringing in any revenue because you haven’t launched your
product. Then, you have marketing costs on top of that, so you may
not be profitable, as in our case, for 2 to 3 years.

Right? So, being precluded from that entire section of the market
is very difficult. You have to go through different avenues to get
funding in that regard which makes it harder.

Mr. MULVANEY. Mr. Moch, do you want to check in on that one?

Mr. MocH. No, I was just enjoying being profitable for 2 to 3
years. Remember the unencumbered by revenue. My experience is
15 years on average is not before revenue, not profit.

Mr. MULVANEY. I have started companies and if we couldn’t get
net revenue positive in 6 months, we wouldn’t have existed.

Mr. MocH. My current company is about 200 and something mil-
lion dollars of accumulated retained earnings negative. My last
company that unfortunately didn’t work because of how much
money was lost was about $225 million before we started the drug
wasn’t going to work.

That is what this business, the biopharmaceutical business—

Mr. MULVANEY. That is a different world.

Professor Thompson, you mentioned in your testimony regarding
an anachronism, that the concept of the on-record shareholdings is
an anachronism. Any suggestions on what we could replace it with?

Mr. THOMPSON. Beneficial shareholders. Record shareholder re-
fers to who is on the company’s record and it is always a depository
company. This was designed to solve the back office crisis of a gen-
eration ago.

When you go public, all shares are owned by a depository com-
pany or a broker-dealer. It measures nothing. If you do beneficial
ownership, and computers let us do that, we get much more of a
sense of who ought to be covered and who ought not to be covered.
We ought to use beneficial owners only.

Mr. MULVANEY. That is the second or third time we have heard
that as a constant theme in this committee, that this concept needs
to go away and companies need to be able to know who owns them,
and it is possible to do today where it wasn’t in the past.

I was going to talk a little bit about the tick bill, but I under-
stand Mr. Duffy is here, and he and my friend, Mr. Schweikert
both have separate bills, so I am going to leave that to him and
then close with you, Mr. Moch.

You mentioned that it cost you about $10 million to go public.
Did you all have a feel for what that would have cost but for the
JOBS Act?

Mr. MocH. You could probably add a couple million more in
terms of prep costs, so be spent again, $1.8 million of legal fees and
accounting fees—I am sorry, $650,000 in D&O insurance which is
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required when you are public, but you could argue a million-plus
more at risk for 404(b) preparation and other aspects of getting
public in the old environment and that risk capital to venture capi-
talist is probably where we weren’t willing to put it up.

Mr. MULVANEY. In the few seconds I have left, you also men-
tioned something that was very interesting to me, which is the per-
centage that you had to incur before you actually made the go, no
go decision. Was that beneficially impacted by the JOBS Act as
well?

Mr. MocCH. Yes, because we could feel the market. Early on, we
could see the market interest. And I might add that by the way,
other biotech companies—which we have looked at this number—
we are low on the extent scale because I am a tightwad, but other
companies going public have spent $3 million and $4 million to
iae—those are the costs of going public. So my $1.8 million is just
ow.

We are the third lowest out of 21 recent IPOs, to those $3 and
$4 million and we certainly by knowing that there was interest in
the market, we talked to investors, they would get feedback to the
bankers, the bankers would tell us. We knew we had a path.

And the market was not open at the time we did this. So it is
absolutely important for our decision-making process.

Mr. MULVANEY. Thank you, gentlemen.

Thank you, Mr. Chairman.

Chairman GARRETT. The gentleman yields back.

Mr. Foster, you are recognized for 5 minutes.

Mr. FOSTER. Mr. Leach, I guess, could you say a little bit more
about the net job creation in an IPO versus an acquisition sce-
nario? Because it seems to me that in an ideal market where every-
one knows, everyone has complete information, the value of a start-
up might be higher in an acquisition scenario simply because re-
dundant jobs can be eliminated and the merged entity would be a
more efficient economic object. And that a lot of the increased value
from—in the IPO scenario—has to do with the lack of complete in-
formation that you are introducing a much larger pool of less in-
formed investors. And a lot of the increased economic value that is
seen at the BC end and the startup end is due to the large pool
of less informed investors. And where this is a fundamental trade-
off and—anyway, how do you see that whole—

Mr. LEACH. So today, approximately 20 percent of the U.S. econ-
omy is being driven by venture backed companies and as we dis-
cussed earlier, 92 percent of job growth is coming post-public mar-
kets. I think many of these firms have been industry creators. So
as we look forward, what venture capital does is it invests in firms
that create new industries as opposed to perhaps we are in more
of a—we haven’t had a dramatic new innovation in a—whether it
is the Internet or biotech industry in previous decades that have
been huge job creators and wealth creators going forward. I think
that is an interim period where yes, M&A might have some greater
efficiencies to the points that you raised, but looking forward,
where the large—where I believe the large growth is going to hap-
pen is going to be from firms that are creating new innovations,
whether that is out of things in the biotech sector, in genetics or
other areas, those are going to be firms that if we are going to
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maximize the economic impact and potential of these new innova-
tive firms, a more optimum approach would be to be able to access
the public markets.

Today, the public markets are decreased or depressed mainly be-
cause there isn’t confidence and access to it in the general down-
turn of the economy. So I understand your point, and I think there
are some inefficiencies there, but looking forward, increasing access
to the public markets is really what is going to enable these new
innovative firms to create more jobs as opposed to more of an effi-
ciency play which would occur more in the M&A space.

Mr. FOSTER. I come from the point of view of someone who start-
ed a startup with $500 from his parents that is now $150 million
a year and it has been a very successful ongoing concern—when we
had to grow, we simply brought in additional well-informed part-
ners as investors and never were attracted by the public markets.

And it seems to me that there is some merit to having well-in-
formed investors be the primary elements in this and avoiding the
potential, the large number of the things you worry about on things
like crowdsourcing when you are bringing in large numbers of less-
informed investors.

And so I think we have to just be very careful that this is real
economic value that we are optimizing for and not just transfer of
wealth from a large number of less informed investors.

And a related thing, it seems to me that the issue of liquidity for
small cap IPOs is a fundamental problem that I think Representa-
tive Himes touched on that the cost of obtaining information on a
small cap object is relatively high.

You are never going to get—technical traders will not be inter-
ested in that because there are not a large number of competing,
well-informed investors on these things because it is not worth
their time. And so you are—I think you are never going to get larg-
er volumes of technical trading and—or even a large number of
well-informed investors.

And so I was just wondering if any of you can describe any sce-
nario where we really have high true liquidity for small cap IPOs
and then whether fixed size is really going to affect that funda-
mental problem?

Mr. NAGY. I can take that. When you talk about high and true
liquidity for small cap security, when you look at many small cap
securities today, they trade with large spreads. They are not trad-
ing at penny spreads, although we have a one-size-fits-all approach
in the market. So they are bound by the exact same rules that the
S&P 100 stocks trade by.

Now the disadvantage there is that when you look at that stock,
you don’t see a lot of size amount security. And I spoke about this
before where you might see the offer side maybe 100 shares, the
next level up might be a nickel or a dime up. When you look at
an S&P 100 security, you are looking at a penny spread in that
stock, hundreds of thousands of shares on each side.

If you widen the spreads, what you do is you encourage the li-
quidity provider to essentially commit more capital because they
have carry costs, trading costs, everything else that goes in associa-
tion with that, you encourage them to commit more capital for
their implicit and explicit trading costs.
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Thus, you go from 100 shares being offered at the inside to
maybe 1,000, 2,000 shares being offered at the inside. That then
incentivizes somebody who is looking at the stock to say, “Well,
there is enough liquidity in it for my trade.”

Mr. FOSTER. Who is the best entity to choose the tick size?
Should that be the company or should it be rules-based? What is
the best scenario for that?

Mr. NAGY. That is a really good question. The SEC held a round-
table, a decimalization roundtable late last year, and that was up
for debate, should it be a nickel, should it be a dime? The JOBS
Act amendments call for a dime.

Really what needs to happen and what is lacking in the market
today is just empirical evidence. Do a pilot, figure out what the
exact right amount is, and then perhaps apply that to different se-
curities, different tiered securities. Other countries such as Canada
and Australia, although they are far less liquid than the United
States, all have tier sizes with their trades.

So if your stock price is X, then you trade at a different price,
or if capitalization is X, you trade at a different price. That is really
what has to happen. Any pilot needs to be followed up with empir-
ical evidence to see whether or not it really made a difference.

Mr. FOSTER. Thank you.

I see I am out of time. I will yield back.

Chairman GARRETT. The gentleman yields back.

The gentleman from California has joined us.

You are recognized.

Mr. SHERMAN. It is always good to be as close as possible to the
gentleman from Georgia.

The SEC advisory committee has urged that we not take into
consideration policy objectives or humanitarian or social objectives.
I would point out that they don’t have the expertise to see what
the effects are on the ground, particularly in Africa, and to weigh
those with whatever inconvenience there is for the public sector
companies.

I sit on the Foreign Affairs Committee and to think that we
would diminish our efforts to deal with conflict minerals and that
decision would be made on the basis of input from those who have
not studied the conditions on the ground there does concern me.

A lot of the small companies were trying to get financing or
spend money on R&D and under FASBR #2, Financial Accounting
Standard Boards Release Number 2, they have to write it off. So
if you build a laboratory, a building, and you capitalize that, it
doesn’t reduce your bottom line at all, but if you spend money in-
side that building, even if the research is successful, you have to
list that as an expense.

Now if you are a real high tech high flyer company, investors rec-
ognize that, but we want research to be done by companies that
don’t have the word “research” in their name. To what extent are
companies that aren’t known for their research, that are companies
where you buy on the basis of earnings-per-share, being discour-
aged from investing in research because it is an expense that hits
the bottom line rather than a capitalized asset?

Does anyone have a comment on that?
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Mr. NAGY. I will take a stab at it. In our country, we do a one-
size-fits-all approach in the markets. So if you are a public com-
pany or a trading company, you pay the exact same price if you are
a small company versus being a large company. Now if you look at
just personal taxation, that is dependent upon the income that
you—

Mr. SHERMAN. Mr. Nagy, I am not sure you understand my ques-
tion. My question was about our accounting principles, which I
think everybody agrees should be the same for large and small
companies. I wasn’t raising a question about taxation.

Mr. NAGY. Oh, sorry. Sorry, Congressman.

Mr. SHERMAN. Okay.

Does anyone else have a comment?

Next, one of the things—the really small companies, people who
are seeing me every day in my district aren’t looking to go public
or even to talk to a venture capitalist. Their goal is to get a $1 mil-
lion loan and they come to me, and they have talked to this bank
and that bank and the other bank. To what extent would it help
if we allowed credit unions to make business loans? Does anybody
have a comment?

Mr. LEACH. My organization gets involved in a whole range of
small business activities. Of course, the entities that we spend the
majority of our time with are things that are ultimately venture-
backed but there are real challenges in terms of access to capital
in the traditional small business space as well and this is some-
thing that we see by the dozens every day and that is all of the
options to accelerate the growth and the economic impact of small
business Congress needs to evaluate and look at.

So specifically, to the credit union issue, I am not privy to the
details of the regulatory issues there, but we still have real chal-
lenges on access to capital across all small business.

Mr. SHERMAN. Mr. Souza, you have members who are business
development corporations. How would they be helped if we allowed
them to issue preferred stock and that stock would count as capital
in calculating their equity ratio?

Mr. SouzA. 1 believe that would help tremendously, along with
a number of other measures that are proposed in H.R. 31 and H.R.
800.

Mr. SHERMAN. I yield back.

Chairman GARRETT. Mr. Carney?

Mr. CARNEY. Thank you, Mr. Chairman. Thank you for having
this panel today and thank you to each of the panelists. I have
found your testimony today fascinating, very interesting. The JOBS
Act, which I worked on with Members from the other side of the
aisle—many of us did. This was the most productive work, I think,
that we did in the last Congress, certainly in this committee.

We did it with Democrats and Republicans working together. I
worked on the on-ramp part of the JOBS Act with Mr. Fincher so
it is great to hear the testimony of Mr. Leach and Mr. Moch, in
particular your willingness to come here and share your personal
experiences is very, very helpful.

One of the things you said really, really hit me. You said you
want to try to avoid all costs—I like the fact that you are a tight-
wad too, I try to be one; I am one of nine kids, so I think that is
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the source of it—you avoid costs before going public, an event that
may not happen, and the preparation cost for the 404(b) audit you
mentioned in particular was one.

You seemed to suggest a moment ago that maybe a 5-year on-
ramp is not long enough, maybe for certain companies. Would you
like to elaborate on that at all?

Mr. MocH. Sure. The fact is that we have no idea when we will
have revenue. It could be a couple of years or it could be another
5 or 10 years, and I have lived through that.

My last company—two companies ago called Alteon was 20 years
old, never had a dime of revenue, but that is the lifecycle of
biotech. Sometimes the drugs go quickly and sometimes they don’t.
Sometimes they fail in Phase III and you have another one.

So to apply a rule that says after a certain period of time, you
have to comply with a rule which isn’t really relevant to what peo-
ple are interested in, just doesn’t make sense to me.

Mr. CARNEY. So there are tradeoffs, as Professor Thompson men-
tioned.

Do you have a view of that, Professor Thompson, with respect to
this particular sector and to the trade-off between investor con-
fidence and information and cost?

Mr. THOMPSON. As to this sector—

Mr. CARNEY. Yes.

Mr. THOMPSON. —I think there is reason for a difference and so
revenue may not be the right standard. And so you have to come
up with a targeted language that would—because investors look at
the science because there is no—why? Because there is no revenue
to look at. So you look at the science and try to get your informa-
tion from there.

But to me, it would be better—it would make more sense to try
to develop targeted language as opposed to blanketly change the 5-
year period.

Mr. CARNEY. So in other words, that would be directed toward
this particular sector. That would probably be difficult to do, but
maybe it is something we ought to take a look at.

Mr. THOMPSON. I think language could be developed that said if
you get so much of X amount of your business is a drug develop-
ment—I shouldn’t be drafting for the industry.

Mr. CARNEY. So are there other costs that we should look at?

Mr. Leach, maybe you can answer this question. It is my under-
standing that most of the ideas for the IPO on-ramp evolved out
of a meeting that started with Treasury and then an ad hoc group
of industry participants and a series of ideas.

Are there things that are still out there that weren’t in the origi-
nal bill that we might take a look at?

Mr. LEACH. I can’t speak to the specific gaps but there has been
conversation both in the association and with venture firms. There
are many ideas that I think can be brought to the table and dis-
cussed and evaluated to be able to reduce costs in this IPO on-
ramp objective.

Mr. CARNEY. So you would be willing to share those with us?

Mr. LEACH. Absolutely.

Mr. CARNEY. That would be great.
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Mr. Moch, is there anything in particular from the real-life that
you would like to share with us and that should be a target for it?

Mr. MocH. I don’t have any specifics right now, although I know
that BIO is working on a number, and I guess I will look to them
to maybe provide some further insights.

I think that we did a pretty tough job of tightening down a lot
of things and that was good, but there is still a lot of cost and there
is still this huge uncertainty, so I am going to look to the BIO folks
and we will—

Mr. CARNEY. So last question—I am running out of time—on tax
reform and tax policy. Are those considerations anything that you
lool}{l?at, Mr. Moch or Mr. Leach, in the companies that you deal
with?

Mr. MocH. I really want to pay taxes someday.

Mr. CARNEY. Say that—

[laughter]

Good point.

Mr. Leach?

Mr. LEAcH. Clearly, the importance of capital gains to the invest-
ment in early-stage companies. You are hearing the time horizons
and that these investors are making 5-, 10-, 15-, 20-year time hori-
zons, so to benefit investors who are willing to wait that length of
time, capital gains are very important.

Mr. MocH. Can an I speak for NDCA for a second?

Mr. CARNEY. Please.

Mr. MocH. And I am not an NDCA person. I am critically con-
cerned about the potential death of biotechnology venture capital
investing. This is a tough, long-term asset class, and the changes
in capital gains rates, and the complexities of investing in this
business are such that the number of VCs focused on biotech is
dramatically declining.

It is almost—it is in a crisis—from I think 150 or so even just
a couple of years ago down to the 60s if I have that number correct
now. So the feed stock of new drug development is drying up, and
I don’t know how you all face that and how you address it and
what you do, but if you don’t, the development of new drugs will
ultimately decline even further.

Mr. CARNEY. Thank you.

Mr. MocsH. It is just that hard a business.

Mr. CARNEY. Thank you, all, very much.

I yield back.

Chairman GARRETT. I thank the gentleman.

And for the final word, Mr. Duffy is recognized.

Mr. Durry. Thank you, Mr. Chairman.

I want to join the committee in thanking the panel for taking
time out of your days and providing such great testimony here
today. I think it has been incredibly beneficial.

I think everyone on the panel and the committee understands
that the largest creators of jobs in America are small businesses,
and it has been those small businesses that are experiencing li-
quidity issues that are due to a number of things including changes
in our market structure.

Since decimalization, all stocks operate under a one-size-fits-all
trading regime. I think that has been beneficial to our larger, bet-
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ter known companies, but it has been detrimental to our smaller,
less visible companies.

And to that extent, we have been talking about this, Mr. Carney
and I have, introducing legislation that would offer tick-sized flexi-
bility that would hopefully breed liquidity for, or help breed liquid-
ity for our small cap companies.

There is a wide range of topics that we are discussing, but we
are looking at tick sizes anywhere from—or increasing tick sizes
from $.05 to $.10 allowing companies to choose that size which
works best for them.

But with better liquidity, we think that we can see a growing
economy, better job growth, and more opportunities for our Amer-
ican families. We think this is an important step in the right direc-
tion to address the problems that have been discussed here today.

And I guess, to this end, does the panel agree that one tick size
doesn’t fit all? Is there a consensus on that point?

Mr. LEACH. There seems to be.

Mr. NAGY. Absolutely.

Mr. MocCH. Yes.

Mr. SouzaA. Yes.

Mr. THOMPSON. Yes.

Mr. DurFry. Okay, and that is a good starting point. I think it
is actually pretty interesting that we have Democrats and Repub-
licans, small businesses, and the SEC all agreeing that we need to
have movement on this tick size issue.

Mr. Moch and Mr. Leach, how many analysts cover your stock,
if any?

Mr. MocH. We went public. Four companies currently cover the
stock and this actually made me think of something that might be
relevant.

In order to avoid some bad acts by a certain limited number of
people multiple years ago, one of the rules that was promulgated
by, I don’t know if it was Congress or the SEC, was that analysts
and bankers can’t talk to each other ever because they will be shot
if they do. And I think that from a standpoint of an IPO process,
to go back to questions that have been asked, how can you make
things better, I have to do double meetings with everybody. If I am
talking to 20 banks, that is 40 meetings to try and get people up
to speed, to have the bankers and the analysts make decisions
independently because they can never talk to each other.

So if you want to find a moment in time where you might change
something and allow the system to be a little more fluid, that is
a moment in time. Yes, people did bad things years ago, but the
whole industry and the IPO market is jammed up because of that.

So from the standpoint of analyst coverage, it is an incredibly dif-
ficult process because the bankers—the reason you want analyst
coverage is so that people will follow your stock and the bankers
don’t want to cover a company where analysts don’t like it, but
they can’t talk to each other.

So it is really made for a much more complex market that was
done because one particular analyst did a stupid thing and made
silly memos and I understand why you want to penalize that per-
son, but it has penalized everybody.
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So we have four right now. We will try and get more, but it takes
a long time to work with the financial analysts. And that is the an-
swer.

Mr. Durry. Mr. Leach?

Mr. LEACH. I have nothing significant to add to that. It is incred-
ibly challenging.

Mr. DUFFY. How many companies?

Mr. LEACH. I am a venture capitalist, so I invest in small tech
companies. No one follows us. In terms of our companies, they are
all pre-public. So it is really not a relevant question.

Mr. Durry. Okay.

And I guess, Mr. Moch, would it be helpful if you had more ana-
lyst coverage? Would that be a benefit?

Mr. MocH. Oh, yes. Absolutely.

Mr. Durry. If we get this tick size bill right, if we do this cor-
rectly, do you think that will foster more research in companies
like yours, Mr. Moch?

And I don’t know, Mr. Nagy, if you want to jump in on this too?

Mr. MocH. I don’t know a lot about the compensation mechanism
for analysts, but certainly things that create greater liquidity—and
if they choose a stock and say this is a good stock and people start
buying that stock, I presume there is a mechanism by which the
analyst get compensated.

I don’t know that specifically. That is only good for increasing li-
quidity. It is self-fulfilling, right. People follow the stock, more peo-
ple will follow the stock, people will get compensated, they will fol-
low the stock. It is just a nice cascade up. We block that right now.

Mr. DUFFY. Yes.

Mr. NAGY. Yes, trading cost is absolutely a very important part
of why a specialist or a market maker will engage in the stocks.
So you can—if you can incentivize them and provide further incen-
tives downstream, I think that is really important.

There are some proposals out there as well to allow companies
to compensate, market makers to potentially compensate the ana-
lysts for coverage. I do think that is a workable idea and something
that should be explored further.

Mr. DUFFY. And maybe on that point, if we get the tick size bill
right, will that also encourage brokerage dealers to start making
markets in smaller cap companies? Will that be a net benefit?

Mr. NAGY. Absolutely.

Mr. Durry. Okay.

Mr. NAGY. Yes, absolutely.

Mr. DUFFY. And just—I know my time is up—if I could ask just
one quick question.

If no one is trading in companies like Mr. Moch’s stock, or if
there are stale quotes, who benefits?

Anybody? Do the investors benefit? Does the company benefit?
Does society benefit? Does anybody benefit when no one trades?

Mr. MocH. There is no liquidity and no trading? No, because the
next time I try and raise money, I can’t. Remember, an IPO is just
the first step. It is not a destination. It is a milestone along a long
pathway, a milepost along a long pathway. Our IPO is not the last
time we are going to raise money.
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If nobody trades in the stock, and some small stocks trade by ap-
pointment, then you can’t raise the next round of money and then
you are really trapped. So everything we can do to make sure the
markets function fluidly will be important.

Mr. NAGY. It is also about proper evaluation. So the market finds
the proper valuation many times of what that company should be
trading and if you are very limited with coverage, liquidity cov-
erage on that, that can affect your valuation.

Mr. DUFFY. And I guess as I am going to yield back in one mo-
ment—if any of you have any comments for Mr. Carney or myself
in regard to what you would like to see in a tick size bill or not
in a tick size bill, we welcome that input if you want to share it
with our offices.

Again, thank you for your testimony, and with that, I yield back.

Chairman GARRETT. Did you have—I will just yield to Mr. Car-
ney. Do you have any other comments with regard to that since
you are working together on that?

Mr. CARNEY. No, I just want to thank Mr. Duffy for working with
us—for giving me the opportunity to work with him, I should say,
and any advice that you can provide for us, we want to try to get
it right. The idea is to do a pilot. You all mentioned that and see
what might happen.

Thank you.

Chairman GARRETT. Thank you, Mr. Carney.

Again, thank you to the entire panel for being with us today. It
was, as a number of people have said, very helpful and illu-
minating.

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to these wit-
nesses and to place their responses in the record. Also, without ob-
jection, Members will have 5 legislative days to submit extraneous
materials to the Chair for inclusion in the record.

With that, this hearing is adjourned.

[Whereupon, at 12:02 p.m., the hearing was adjourned.]
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON FINANCIAL SERVICES

Subcommittee on Capital Markets and Government Sponsored Enterprises
“Reducing Barriers to Capital Formation, Part II”

July 10,2013

Chairman Garrett, Ranking Member Maloney, my name is Ray Leach. I am the founding CEO of
Jumpstart, Inc., a Cleveland-based nonprofit that builds partnerships amongst public, private,
philanthropic and institutional organizations who are focused on supporting and investing in a
diverse set of Ohio startup companies. We typically seek out high-potential startups who
demonstrate the potential to create significant new jobs, wealth, collective economic impact and
direct financial returns. Along with such partners as the Ohio Third Frontier, the Economic
Development Administration and the Small Business Administration, JumpStart works one-on-
one with entrepreneurs to assist them with critical business development activities including
raising private capital, testing the commercial viability of their product or service and generating
first revenues. While we have provided services to hundreds of Ohio companies, JumpStart has
also directly invested $30 million into 76 Ohio startup technology companies which have gone
on to raise more than $300 million in private capital and have created more than $1 billion in
total economic impact in Ohio. In the process, these companies have created 2,000 total jobs and
have generated millions of dollars of financial returns to date, which have then been reinvested

into additional investing and support activities for entrepreneurs in Ohio.

I am also a member of the Board of Directors of the National Venture Capital Association, on

whose behalf I am testifying today. Venture capitalists are committed to funding America’s
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most innovative entrepreneurs. We work closely with them to transform breakthrough ideas into
emerging growth companies that drive U.S. job creation and economic growth. According to a
2011 study by IHS Global Insight, companies that were founded with venture capital accounted
for 12 million private-sector jobs and $3.1 trillion in revenue, or 22 percent in GDP, in 2010,
Venture-backed companies also tend to generate more jobs and revenues than their non-venture
peers. A recent study by the Institute for Exceptional Growth Companies IEGC) and
Pepperdine University’s Graziadio School of Business and Management found that venture-
backed companies generate 846 percent more revenue growth and 608 percent more jobs than
comparable non-venture companies in the five years after they go public or merge with another

company.'

Indeed, venture-backed companies are true drivers of the U.S. economy. That is one of the
reasons why NVCA supported the passage of the JOBS Act of 2012 ~ and in particular, the “IPO
On-Ramp” provision contained therein. My colleague Kate Mitchell, a former NVCA
Chairman, testified before this very subcommittee in support of the bill in December of 2011. I
want to thank this committee for its work on making the JOBS Act possible. I also want to thank
the Members here today for continuing to direct their attention to regulatory and market concerns
that affect companies once they have gone through an IPO. NVCA supports this continued focus

on how to make participation in the public markets a better experience for small companies.

For this reason, I would like to take the opportunity today to provide you with an update on

where the market for initial public offerings, or IPOs, stands from the venture capital

' http://bschool.pepperdine.edu/newsroom/wp-content/uploads/2012/12/Paglia-Harjoto-PE-VC-11.29.2012-
{EGC.pdf.
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perspective, and what effects the JOBS Act has had on the IPO market and for our portfolio

companies.

The Value of IPOs to America’s Innovation Ecosystem
To properly contextualize the importance of IPOs to emerging growth companies and the
investors who fund them, I will briefly review the process by which venture capital guides and

funds the growth of innovative startups.

Venture capitalists invest at the earliest stages of a company’s development — often before a
product or service is more than just an idea. This involves significant entrepreneurial risk, which
severely limits capital sources for such companies. Yet, venture capitalists assume this risk
alongside the company founders by providing capital in exchange for an equity stake in the
company. During this investment stage, venture capitalists provide more than just money to the
company. Typically, VCs take seats on the boards of directors and participate actively in
company operations and management of personnel. This commitment includes providing
strategic counsel regarding development and production, making connections to aid sales and
marketing efforts, and assisting in hiring key management. As part of this process, the venture
capitalist also guides the company through multiple rounds of financing. At each point, the

company must meet certain milestones to receive fresh funds for continued growth.

The venture investor’s goal is to grow the company to a point where it can go public or be
acquired by a larger corporation at a price that exceeds the amount of capital invested. We call

this process an “exit.” Typically, when a venture-backed company exits the portfolio, the VC
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distributes the profits to the fund’s investors, or limited partners, which most often are public

employee pension funds, endowments and philanthropic foundations.

Of these two exit options, a successful IPO provides some important advantages over a merger or
acquisition. First, an IPO typically raises more capital for hiring, product development and
expanded distribution. Our data show that 92 percent of job growth from these firms occurs after
a company goes public. In contrast, mergers and acquisitions often result in job losses, at least in
the short term, as the acquiring company looks to eliminate redundant positions between the two
enterprises. Second, an IPO enables all types of investors to participate directly in the
company’s growth as they look to build their portfolios and retirement accounts. It also provides
financial benefits to employees of venture-backed firms who have also earned equity in the firm
pre-IPO. Third, IPOs typically generate meaningful returns for the pension funds, endowments,
foundations and other limited partners who have pooled their money with that of the VCs to
invest. Lastly, a company that goes public has the potential to transform regional economies and
communities in significant ways. Often, new innovation and entrepreneurship will “spin out” of
these entities, creating an even more vibrant ecosystem in regions that otherwise would not be
able to foster this growth organically. One only has to look to see what Medtronic did for
Minneapolis, Dell for Austin, and Qualcomm for San Diego to understand why IPOs are so

critical to these communities and regional economies.

The IPO Market and The JOBS Act Today
The decline of the U.S. IPO market over the past 15 years has been well-documented. From

1990 to 1996, 1,272 U.S. venture-backed companies went public on U.S. exchanges, yet from
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2004 to 2010, only 324 did so. Most analyses have pointed to a complex series of changes in the
regulatory environment and related market practices that have driven up costs and uncertainty for
emerging growth companies looking to go public — to the point where most such companies

began to position themselves for acquisitions instead.

Recognizing the urgency of this trend and its dire implications for U.S. job creation and
economic growth, Congress passed the JOBS Act of 2012. A multi-faceted, measured and
nuanced approach, the JOBS Act aimed to revive the U.S. IPO market in part by rebuilding the
pathway by which small companies reach the public markets. It did so in three innovative ways:
first, it recognized emerging growth companies (or EGCs) as a unique category facing acute
challenges in accessing public capital. Second, it provided a limited, temporary and scaled
regulatory compliance pathway, which the IPO Task Force referred to as the On-Ramp, that
aimed to reduce the costs and uncertainties of accessing public capital. As part of this pathway,
EGCs could file with the SEC confidentially and “test the waters” before going through with an
IPO. Third, it intended to improve the flow of information to investors about the initial offerings

for emerging growth companies, so that they would be easier to understand and invest in.

A little more than a year after its passage, the urge to assess the impact of the JOBS Act by
examining the state of the IPO market today is understandable. In doing so, however, we must
look at the entire picture and recognize the complexity of the factors at play in the markets today.
We should also bear in mind that some provisions of the JOBS Act have yet to be enacted, and

we encourage regulators to complete this important work.
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When President Obama signed the JOBS Act in April 2012, the NVCA assumed that any
significant uptick in IPO activity would likely trail the law’s implementation by at least a year or
more. Even with the On-Ramp provisions, the process of preparing to file for an [PO is lengthy
and complicated. Many of our portfolio companies had already put themselves on the M&A
track, and that course is not easily altered. We also assumed that continued uncertainty in the
financial markets could further delay or suppress interest on the part of emerging growth
companies in going public. While the markets appear to be in the midst of a sustained rally, this

development is still somewhat recent.

A topline review of IPO market numbers since April 2012 suggests that our assumptions so far
have been correct. Only 49 venture-backed companies went public in 2012, which was two less
than in 2011. This year, only eight such companies went public in the first quarter. However,
the second quarter has brought a significant improvement, with 21 venture-backed IPOs —
bringing the year’s total to 29. A year with 100 or more venture-backed IPOs would be

considered a strong year, so we are hopeful that the pace of 20 or more per quarter will continue.

These numbers may seem underwhelming, but they reveal only a fraction of the impact that the
JOBS Act is having within the small-company ecosystem. Since the law’s passage, more than
500 companies have registered with the SEC as emerging growth companies. That is 77 percent
of all companies who have filed over this time. Of these, 63 percent have used the confidential
filing provision®. In fact, it is estimated that a record number of companies ~ more than 200, in

fact — are currently in registration for JPOs. Finally, micro-cap IPOs — meaning those with less

2
Source: Latham & Watkins Report (April 2013); Dealogic/NYSE Research, includes only companies who listed or filed to list on a national
exchange.
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than $250 million market cap — have constituted 40 percent of IPOs so far in 2013 —up from 21

percent in 2012.°

This surge of renewed interest in the public markets on the part of growing companies aligns
with what my fellow venture capitalists and I see every day when we work with our portfolio
companies. This contrasts starkly with prevailing attitudes among so many company founders
and management teams just a few years ago. Back then, the obstacles on the way to going
public, and compliance burdens they would incur if successful, hardly seemed worth risking their
companies over. Today, thanks to the On-Ramp and other provisions, many companies are again

committing the time and resources required to explore IPOs as an option.

For just this fact alone — the revival of interest in IPO market on the part of small companies —
my colleagues and I consider the JOBS Act to be a major success. It remains an exciting first

step on the path toward renewing the health and primacy of the U.S. public markets.

After the IPO
As the statistics suggest, many more companies are exploring the process of going public than
are completing it. While the JOBS Act has reopened and smoothed the road to the public market

for emerging growth companies, that market remains a very difficult place to grow a company.

Today’s market structure continues to favor the short-term, high frequency trading of large-cap

stocks by investment banks. In this environment, small-cap stocks struggle to achieve visibility

3 N . . " .
Source: Dealogic, ECM Analytics. Renaissance Capital estimate
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and liquidity. In the prior market era, small issuers could help support their small-cap stocks by
publishing analyst research about the companies and employing market makers to spur interest
among investors, but current market economics no longer support these activities. This lack of
information and liquidity has made it difficult for investors who want to invest in small-cap
stocks as part of a long-term, fundamentals-based investing strategy to justify buying small-caps
at an [PO and holding onto them in the aftermarket. This development hurts small companies

and investors alike.

We know that the committee is aware of these issues, and that a robust debate is already
underway regarding what factors may be driving them. Each market participant sees these issues
from their own perspective, and we support the committee’s continued diligence in seeking out

the full panoply of marketplace perspectives before considering any solutions.

As venture capitalists, we tend to see the markets through the eyes of our portfolio companies —
even though it is most often the point where VCs exit the picture. From that perspective, we

view the current market challenges within the context of one overarching question: how can we
encourage more investors to buy emerging growth company stocks at the IPO and hold them for

the long term?

Unfortunately, NVCA does not know the answer to that question yet. Nor do we believe that
there is one single answer to it — or one single stakeholder who holds the key to providing it.
What we do know, however, is that all marketplace participants must begin working more

closely and deliberately together to find the answers — today. That’s because the toll that the
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moribund IPO market has taken on our economy over the past decade — terms of lost innovation,
lost job creation and lost economic growth — grows each day. And each day, our international
competitors come closer to capturing what we are in the midst of losing — be it through market
reforms, capital formation-friendly policies and incentives, or developing their own cultures of

risk-taking and entrepreneurship.

That’s why this footing of discussion that we have been on since the passage of the JOBS Act
must move once again to a footing of action. We know from history that markets work best
when they are vibrant and offer a fair shot to all participants. We also know from experience
that when market participants work together as part of working groups, task forces and other
similarly structured engagements, they can create the context for and generate the momentum
toward meaningful legislation. That’s what happened with the IPO Task Force in 2011 —in
which NVCA played a critical role — and with similar groups, who ultimately helped provide the
impetus for the JOBS Act. As the numbers suggest, that piece of legislation has done much to

address the challenges currently complicating the first half of the IPO process.

Now market participants must turn our attention to the second half of that process: life as a
public company. As was discussed at the recent Treasury Department conference on Access to
Capital, we believe that participants from the entire capital markets ecosystem — not just the
small- and mid-cap segments — must participate. Once again, NVCA will gladly lend its voice to

the discussion.
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We are confident that such a process can work once again. Despite the apparent fragmentation
and divergence of interests prevalent in today’s environment, all of these players still share one
key incentive: building a healthy marketplace in which the greatest number of Americans can

participate with confidence and trust.

Conclusion

The U.S. capital markets system remains the most powerful engine for capital formation in the
world. However, the health and vibrancy of the IPO market plays a critical role in the long-term
sustainability of that system. Therefore, we must continue to work together diligently to
understand the challenges facing this critical market segment and engage in dialogue that can
produce solutions that benefit all stakeholders. If we succeed in reviving the U.S. IPO market,
we can re-energize U.S. job growth and ensure that new generations of innovative emerging

growth companies will continue to grow into the leaders of tomorrow’s economy.

In closing, I want to personally thank you for the opportunity to discuss these important issues
with you today. 1 look forward to answering any questions you may have and, I thank you for

your attention to this critical issue.
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Executive Sumimary

Chimerix is a clinical-stage biotechnology company based in Durham, North Carolina. The
Biotechnology Industry Organization (BIO) represents Chimerix and more than 1,100
innovative biotechnology companies, along with academic institutions, state biotechnology
centers, and related organizations in all 50 states.

Chimerix undertook a successful IPO in April 2013 using key provisions in the Jumpstart Our
Business Startups (JOBS) Act. Twenty-seven biotech companies have taken advantage of |
the JOBS Act to go public, and many more are on file with the SEC.

A healthy public market is key to the success of the biotech industry, as growing innovators
often turn to an IPO to fund late-stage clinical trials. BIO supports targeted market
structure reforms that will decrease the cost of capital and increase liguidity for emerging
biotechnology companies trading on the public market.

BIO supports the Fostering Innovation Act, which would amend the filing status
dassifications in SEC Rule 12b-2 to dlassify companies with a public float below $250 million
or revenues below $100 million as non-accelerated filers.

liquidity and address the needs of growing businesses hamstrung by decimalization.

BIO supports the Audit Integrity and Job Protection Act, which would prevent PCAOB from
mandating that public companies periodically rotate their external audit firms.

BIO supports a small issuer exemption from XBRL compliance, which stalls the development
process by unnecessarily diverting funds to reporting and away from R&D.

BIO supports effective and expeditious implementation of the JOBS Act, the capital

formation impact of which has been blunted by delays at the SEC.
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Testimony of Kenneth I. Moch

Good morning Chairman Garrett, Ranking Member Maloney, Vice Chairman Hurt, and
Members of the Subcommittee. My name is Kenneth Moch, and T am President and CEQ of
Chimerix, a small publicly-traded biotechnoiogy company in Durham, Morth Carolina. 1am
also a member of the Emerging Companies Section Governing Board of the Biotechnology
Industry Organization (BIO). I want to thank you for the opportunity to speak with you
today about the pivotal role that the public market plays in financing the search for
groundbreaking cures and treatments.

I have spent almost the entirety of my career in the biotechnology industry. 1 started
working for a small life sciences consulting firm in 1976 and co-founded my first
hiotechnology company in 1982. During my career, I have worked with companies at ail
stages of the biotech life cycle, from venture-backed start-ups to later-stage public
companies conducting costly and lengthy Phase III clinical trials with the hope of earning
their first FDA approval. In large part, growing innovators are the heart of our industry.
Chimerix has just 50 employees, which is typical for an industry where 90 percent of
companies employ fewer than 100 people. These small businesses face a dual struggle —
the daily challenge of running a growing company combined with the roadblocks Intrinsic to
groundbreaking scientific advancement. BIO represents hundreds of innovative companies
like Chimerix, all of which must overcome capital formation barriers in order to fund their
next generation R&D. The financing challenges that emerging biotechs face are unigue, but
whien our industry is successful it has the potential to save lives and treat patients in
desperate need of hope.

Bringing a breakthrough medicine from bench to bedside is a long and arduous process that
often takes more than a decade and costs over $1 billion. In the biotech industry, we
undertake this research process without the benefit of product revenue, so virtually all
funding must come from external investors. During the early stages of R&D, private
venture capitalists invest in promising companies, funding their initial studies, which include
toxicity tests and the first safety trials involving human patients. As the research
progresses and drug candidates show promise, further testing is required to show safety
and efficacy in broad human populations. A single expansive Phase 111 trial can cost
upwards of $100 million, to say nothing of the high risk (and, thus, the high likelihcod of
costs ballooning with additional tests and trials) at every stage of biotech research. With
late-stage trials beyond the capital reach of private investors, companies entering their final
stages of R&D often turn to the public market for financing, as we did at Chimerix.

The Jumpstart Our Business Startups {JOBS) Act

iIn the last year, the Jumpstart Our Business Startups (JOBS) Act has made the path to an
1PO much smoother for emerging biotech companies. Chimerix went public in April of this
year, and our offering was greatly enhanced by the provisions in the IPO On-Ramp.

Leading up to the offering, we were able to use the “testing the waters” allowance in the
On-Ramp to explore and evaluate the interest of potential investors, even before we filed
our S-1 registration statement. Before the JOBS Act passed, we would have been forced
into a guiet period as soon as we started preparing the registration statement, which would
have meant a complete ban on contact with investors until the prospectus was made public.

Testing the waters made it possible to get the relevant facts in front of potential investors in
order to generate interest in our offering. We were able to conduct literaliy dozens of
meetings with potential investors in the maonths leading up to our IPO, which provided
invaluable contact with the parties who later helped make Chimerix’'s offering a success.
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The practical impact of these meetings was that the investors were able to do their
homework on both Chimerix and their own portfolio in the time between our testing the
waters meeting and the actual IPO. This flexibility allowed them to gather the information
necessary to make an investment in our company. In addition, these face-to-face meetings
provided our managers and directors with important strategic information regarding how
investors viewed our business and prospects that informed decision-making with respect to
not only the offering but our business in general.

In our roadshow during the 10 days prior to the IPO launch, we met with 16 parties who
had participated in testing the waters meetings, of which 12 ended up making investments.
This high conversion rate was due in large part to the success of the JOBS Act. All told,
nearly half of the investors with whom we met during one-on-ones placed an order - fully
two-thirds of whom had previously met with our team during the testing the waters period.
By any measure, our IPO was a success, raising $118 million by selling 8 million shares
priced in the middle of our proposed range.

Thanks to our successful IPO, we have been able to set aside the significant funding
necessary to conduct a Phase III trial for our lead drug candidate, CMX001, which if
approved by the FDA will help bone marrow stem cell transplant recipients fight off
potentially life-threatening viral infections. In particular, this therapy is intended to combat
virulent viruses such as cytomegalovirus, which is found in 65 percent of the U.S.
population and can cause significant complications when the immune system is
compromised or suppressed.

As we move forward with our work on this groundbreaking medicine, the IPO On-Ramp will
continue to support our research. The five-year exemption from the burden of Sarbanes-
Oxley (SOX) Section 404(b) will forestall the diversion of valuable investment funds from
science to compliance. Because Chimerix will not have product revenue during our late-
stage trials, we, like most biotech companies, must fund our R&D by raising investment
dollars. If we were forced to spend that capital complying with the regulatory burden of
SOX Section 404(b), it would slow our development process and increase the time it would
take to reach important scientific milestones.

SOX reguires an expensive external attestation of a public company's internal controls,
which must be disclosed to investors on an annual basis. The true vaiue of a biotech
company is found in scientific milestones and clinical development progress toward FDA
approvals rather than financial disclosures of losses incurred during protracted development
terms. The business model of biotechnology is simple - we take in millions, if not billions,
of dollars to fund our research and often do not earn a single penny in product revenue for
more than a decade. Our science is the interesting part of our business, and it is the most
important thing for investors to understand. At Chimerix, we strive to keep our investors
informed of our progress, but wasting their valuable capital on government red tape instead
of spending it on innovation and advancement does not serve their needs nor those of the
patients who are waiting for our therapies. During the IPO process, the JOBS Act aliowed us
to focus on our offering rather than spend valuable time preparing financial statements for
SOX compliance. Going forward, it will give us five years to spend time and capital on R&D
rather than the onerous reporting burden of Sarbanes-Oxley.

In the year since the JOBS Act was enacted, other biotech companies like Chimerix have
seen the promise of the IPO On-Ramp. Twenty-seven emerging biotechs have gone public
using provisions in the law, and many more are on file with the SEC. This May was the best
menth for life sciences IPOs since 2000, with eight companies going public. {For
comparison, there were only ten life sciences IPOs for the entire year in 2011.) Overall, IPO
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valuations of life sciences companies so far this year are up by 21 percent, on average,
compared to 2012, This improved market for biotech offerings is due in large part to the
flexibility allowed by the JOBS Act.

The JOBS Act could not have come at a better time for the biotech industry. Venture
fundraising is at a historic low, as venture capitalists diversify their portfolios and turn away
from the risky nature of investment in biotech companies. Venture investment fell by 10
percent from 2011 to 2012, and it was even worse for early-stage companies. A recent
survey of VCs found that 40 percent plan to further decrease their biopharmaceutical
investments over the next three years. The public market has always been key to the
hiotech life cycle, but depressed VC financing combined with the opportunity presented by
the JOBS Act has made the current IPO window even maore important for our industry.

As these newly public companies find their feet on the market, the five-year IPO On-Ramp
will smooth their transition and increase capital availability for innovative research.
However, Congress has the opportunity to do more to ensure a positive trading environment
for emerging innovators. Once public, many small companies face liquidity and pricing
issues that can be detrimental to their public fioat and cash flow. Without legislation to
supplement the JOBS Act, emerging growth companies could be left to die on the vine, in
reach of the vital capital available on the public market but unable to fully access it. 1
support targeted market structure reforms that will decrease the cost of capital and increase
liquidity for innovative emerging biotechnology companies.

Tick Size Flexibility

The SEC adopted decimalization in 2000, changing the standard spread between bid and
ask price (known as tick size) from 1/16 of a dollar (6.25 cents) to one cent, in an effort to
increase trading activity for large issuers with millions of shares traded each day. However,
as large companies enjoyed an influx of new investors, small issuers experienced a
corresponding decrease in liquidity. Without strong liquidity available for small public
companies, emerging biotechs can have difficulties raising the capital necessary to fund the
decade-long, billion-dollar development timeline intrinsic to groundbreaking R&D.

Thinly-traded stocks, like those of most smali biotechs, often need market-makers to
stimulate trading activity, and the decreased tick size removed their incentive to do so.
Market-makers profit on large spreads, so the reduced tick size diminished their potential
profit margin, changing their market-making habits and leaving small cap stocks stagnant.
The public market plays a vital role in financing next generation R&D, but a shuggish market
bereft of liquidity does nothing to spur capital formation or fund research. The current one-
size-fits-all approach to tick size does not reflect the reaiities of the market and subjects
smaller issuers to the same trading framework as large, multinational companies with
exponentially higher trading volumes and market caps.

1 support flexibility in tick size for smaller issuers in order to address the needs of small
companies hamstrung by decimalization. A pilot program to allow small issuers to choose
larger trading increments (either $0.05 or $0.10) would spur trading activity in emerging
company stock. A pilot program could be targeted at companies that meet a certain
revenue, public float, or trading volume test ~ a revenue test is an especially important
marker for growing biotechs that do not have product revenue to fund their vital research.
Allowing an increased tick size would grant flexibility to growing companies and Increase the
liquidity and capital availability necessary for emerging biotechs to be successful on the
public market.
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BIO and I support tick size reforms that take into account the unique nature of the trading
environment that small companies face as well as the high capital burden of biotech R&D,
In order for any such measures to be a success, it is important that the increased tick size
options apply to both trading and quoting increments. Allowing for tick size flexibility will
increase the effectiveness of the public market as a capital formation tool and speed the
development of cures and breakthrough medicines. As the JOBS Act continues to spur IPOs
in the hiotech industry, changes to the current one-size-fits-all trading regime must be
made in order to alleviate the ongoing struggle to maintain healthy trading activity in smali
company stock.

The Fostering Innovation Act

As 1 have discussed, costly regulatory burdens have the potential to impede biotech
research and delay the delivery of groundbreaking medicines to patients. Rep. Michael
Fitzpatrick’s Fostering Innovation Act would relieve smaller companies of the cost burden
caused by Sarbanes-Oxiey and other onerous regulations. The Fostering Innovation Act,
which was approved by the Subcommittee on Capital Markets in the 112th Congress, would
amend the filing status classifications in SEC Rule 12b-2 to provide a more accurate picture
of the growing businesses that are weighed down by the various reporting requirements
obligatory for public companies.

Because the filing statuses for accelerated and large accelerated filers under Rule 12b-2
carry with them onerous regulatory duties and compliance costs, finding a method of
designation that fairly captures a company’s profile is essential. The SEC understands that
there should not be a one-size-fits-all approach to public company regulation, but the
current filing classifications are outdated and do not reflect the true nature of many small
public companies.

Currently, only those companies with a public float below $75 million are classified as non-
accelerated filers. Despite their simple corporate structure and lack of product revenue,
many biotech companies have a relatively high public float. Thus, biotechs often find
themselves grouped with the accelerated filers and obliged to comply with the numerous
regulatory burdens attendant to that definition, including SOX Section 404(b).

Rep. Fitzpatrick's legisiation would raise the minimum public float requirement for
accelerated filers to $250 million, classifying companies with a public float below that level
as non-accelerated filers. This increase from $75 million to $250 million would allow start-
ups to expand and change without fear of costly regulations impeding their growth. Many
biotechs have public floats in or near that range, and the flexibility provided by the
Fostering Innovation Act would allow them to focus on their innovative research rather than
shifting funds to compliance costs,

The Fostering Innovation Act would also add a revenue component to the accelerated filer
definition. Under the biil, accelerated filers would be described as those with revenues in
excess of $100 million. Thus, any company with revenues below $100 million would be
considered a non-accelerated filer as long as it did not cross the $700 miilion public float
threshold and become a large accelerated filer. As I have mentioned, the most damaging
facet of Section 404(b) for the biotech industry has been the diversion of investment funds
from science to compliance in the absence of product revenue. Rep. Fitzpatrick’s bill reflects
this reality by dassifying low-revenue companies as non-accelerated filers, If enacted, the
Fostering Innovation Act would ensure that critical innovation capital is spent on
groundbreaking research and development rather than regulatory burdens.
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XBRL Reporting

Growing biotechs also face a regulatory burden in the form of XBRL compliance. Public
companies are required to provide their finandal statements in an interactive data format
using exXtensible Business Reporting Language (XBRL). XBRL “tags” certain data points in
an issuer’s filing statement and exports them in a standardized format. The ostensible goal
of XBRL is to provide more financial information to investors in a format that is easily
comparable to other issuers’ data. However, complying with XBRL places unnecessary
burdens on emerging biotech companies.

In addition to instituting & new compliance burden for a small company’s accounting
department, XBRL is actually its own computing language - one that requires spedific
expertise outside the bounds of traditional financial or accounting training. Companies need
experts in the XBRL language to properly file the appropriate reports, so small issuers turn
to external contractors to complete their XBRL filings. The cost of an external XBRL
contractor is significant for an emerging company, reducing the capital available for more
vital functions like research and development. At Chimerix, we have estimated that
compliance with XBRL will cost us approximately $50,000 annually. Those funds are
investment dollars that will be spent on unnecessary accounting rather than vital scientific
advancement.

Further, the information included in an XBRL report {s often not indicative of the health of a
smaller issuer. A biotech investor would be better served by comparing clinical trial results
between companies rather than focusing on XBRL filings, which do not tell the whole story
of a company’s progress. Because XBRL reporting does not provide much insight for
potential investors in small companies, the high cost of compliance far outweighs its
benefits. BIO and I support an exemption from XBRL compliance for smaller issuers (or
maodified compliance, with exemptions from onerous detailed tagging), freeing them from a
costly regulatory burden that does more harm than good.

The Audit Inteqrity and Job Protection Act (H.R. 1564)

In 2011, the Public Comparny Accounting Oversight Board (PCADB) issued a concept release
that, if adopted, would require that small public companies periodically rotate the external
audit firm chargad with verifying their internal financial controls. Such a change would
place an undue burden on emerging biotech companies, who have few audit firms available
to thern and no product revenue to pay for expensive audit fees and other regulatory costs.
Forcing small businesses to rotate their audit firm would increase costs as each new firm
acclimated itself to the unique biotech business model, leading to a substantial diversion of
capitat from science to compliance.

The JOBS Act provides a five-year exemption from any such PCAOB requirement for
emerging growth companies. However, the extended biotech development timeline often
means that companies are on the public market for longer than five years before generating
product revenue to pay for expensive compliance burdens. Reps. Robert Hurt and Gregory
Meeks have introduced legislation, the Audit Integrity and Job Protection Act, that would
prevent PCAOB from adopting an audit firm rotation requirement for any public company. I
want to thank the House of Representatives for approving this legisiation, as it will provide
stability for growing biotechs funding their R&D on the public market.
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JOBS Act Implementation

The TPO On-Ramp created by the J0BS Act has been a clear success for the biotech
industry. As Congress moves forward with market structure reform, ensuring that the On-
Ramp continues to benelit yrowing public cormpanies is an important priority. Options to
bolster the On-Ramp could include simplifying disclosure requirements for emerging growth
companies or permitting confidential filings for follow-on offerings.

However, the majority of biotech small businesses are private companies. The JOBS Act
included provisions to spur capital formation for these innovators as well, but delays at the
SEC have blunted their impact. Over 70 percent of the biotech industry is private, so full
implementation of the JOBS Act Is vital for our industry. Although Chimerix is now public,
we faced numerous fundraising challenges as a private company, and I believe that the
reforms to Regulation D and Regulation A in the JOBS Act will support small company
capital formation once they are implemented.

Biotech companies have expressed a particular interest in the changes to Reguiation D that
will allow general solicitation in Rule 506 private placements. The SEC issued a proposed
Reg D rute in August 2012, and I am encouraged by recent reports that the Commission is
planning to approve a final rule soon.

Even more delays have been seen with Regulation A reforms, which would permit direct
public offerings of up to $50 million under @ new Reg A+. There was no deadline for SEC
action in Title IV of the JOBS Act, which authorized the Reg A changes, so the SEC has not
made sufficient progress on the rulemaking process. BIO and I suppeort Rep. Patrick
McHenry's bill, H.R. 701, to institute a deadline for the SEC to implement Reg A+. The
overwhelming bipartisan passage of H.R. 701 by the full House of Representatives sent a
clear message to the SEC that action is needed to fulfill the full potential of the JOBS Act,
and I applaud the House for taking that stand.

Biotech companies also benefit greatly from the JOBS Act's reforms to the Section 12{g)
private shareholder rules. The exemption of employees from the sharehoider limit gives
private biotech companies the ability to hire the best available employees and compensate
them with equity interests, allowing them to realize the financial upside of a company’'s
success, This process could be further enhanced by amending SEC Rufe 701 to increase the
annual employee stock and options compensation limit (before triggering a set of disclosure
requirements) beyond the current $5 million cap.

Closing Remarks

A functioning public market is vital to the success of the biotech industry and the American
economy. At a time when venture capital financing of biotechnology is at a historic low, the
ability to access public capital is increasingly important, We have seen the dear appetite for
capital formation on the public market in the wake of the JOBS Act — and Chimerix was a
clear beneficiary of that law. The rise in biotech IPOs in the last year is a clear indication
that public fundraising is fundamental in the search for groundbreaking medical
advancerments.

However, capital formation does not end with an IPQ. A healthy public market baolstered by
strong small company liguidity and reasonable reguiatory obligations will ensure the success
of public financing throughout the decade-plus bictech development cycle, Congress has
the opportunity to build on the success of the JOBS Act by enacting market structure reform
tegistation that will support small company growth and fundraising. Allowing tick size
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flexibility, reducing regulatory burdens, and addressing the broad portfolic of other market
structure issues, Inciuding off-exchange trading transparency and high-frequency trading,
will stimulate both trading and 1PO activity and improve the overall health of the public
market, For growing hiotech companies, reducing barriers to capital formation on the public
market would lead to scientific advancement, novel medicines, and life-saving treatments
for patients in need.
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INTRODUCTION

Chairman Garrett, Ranking Member Maloney and members of the Capital Markets and Government
Sponsored Enterprises subcommittee, thank you for inviting me to testify today on this important
hearing to Reduce Barriers to Capital Formation; my name is Chris Nagy.

I have spent the last 25 years working within Financial Services on Wall Street. Prior to my current
roles at KOR Trading and PrairieSmarts, | was Managing Director at TD Ameritrade, where |
oversaw all aspects of Order Routing. 1 worked extensively with market makers and specialists
and served on the boards of many of our nation’s Stock Exchanges, with the sole mission of helping
retail investors secure the best possible prices across markets for publicly traded companies. Asa
result, | have a broad and deep understanding of stock market structure and capital flows.

Coincidental with the passage of the JOBS act, | left Wall Street and corporate America to found KOR
Trading, a start-up advocacy and consulting firm that helps exchanges and trading firms with
market structure issues. Secondly, I partnered with other like-minded entrepreneurs in another
venture start-up, PrairieSmarts, which will bring institutional quality risk metrics to individual
Investors, traders, and advisors in a way never possible before. | thank Congress for its vision to
harness the ingenuity of American workers like me in bringing innovation and job creation to the
forefront; the passage of the JOBS Act was invaluable. Our continued concern is that the Securities
and Exchange Commission “SEC” has not had the time to write the regulations that support the
implementation of two very important facets of the JOBS Act.

1'd like to focus on my area of experience as the Managing Partner of a start-up venture. Therefore,
I will not speak to Title 1 as it is one of the few pieces of the JOBS act that is operational {and from
what I understand, quite successful). PrairieSmarts, our start-up venture, currently has four
Managing Members and 1 associate and we project that by 2017 we will have more than 250
employees in newly created jobs.

As you know, when the JOBS act was signed, specific mandates were assigned to the SEC to
promulgate rulemaking not later than 90 days after the date of enactment of the Act in several
areas. However, nearly one year after its passage, the SEC has not finalized these rules.
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Creating and running a start-up is no easy task. The basic building blocks are:

1. The entrepreneur (risk taker)

2. An outstanding product, service or idea
3. Market demand

4. Partnerships with the right people

5. Money.

PrairieSmarts is at the most critical stage of our business model: raising money to build the
business. It is during these initial stages of business in which we are setting up the company,
developing and testing the product, completing patent applications, establishing the marketing
plan, that require upfront investment - and this all needs to be done pre-revenue. For startups like
ours the initial stages are our most critical, but also where the greatest opportunity lies. Breaking
down barriers to access capital is critical as financing at this stage often makes or breaks the
viability and sustainability of the enterprise.

OBS Act Title

For PrairieSmarts and many start-ups similarly situated, Title Il of the JOBS Act would open the
doors to additional access to capital by allowing general solicitation and advertising to “accredited
investors”. Advertising in general is an important component of demand generation, which will
help facilitate the raising of capital for start-ups, early stage companies, and emerging growth
companies. We applaud this exemption to the SEC rules regarding general solicitation (public
disclosure) and the required filings. Overall, we believe there is a much greater good by allowing
more participation in capital raising for companies that are generating new jobs than the potential
downside of an “accredited” investor losing money because of failed disclosure.

OBS Act Title III

We feel Crowd Funding is an important source of capital for start-up companies. PrairieSmarts
expects (and needs) to raise $2 million to build the business over the next 18 months. It is early
stage firms like ours which do not seek a great deal of capital, that often face the largest barriers.
(Many of you may be familiar with the phrase “Valley of Death”). A significant portion of the initial
investment is in jobs. In our case, we expect to hire software engineers, customer services
representation, operations specialists and others. We commend the House for allowing Crowd
Funding of up to $1 million in twelve months. In our case it is not quite enough, but without
question it is enough to get us up and running, and we expect to utilize this resource in the very
near future.

But, as you know, these resources only become available if and when the SEC finalizes the initial
regulations.
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SMALL BUSINESS ADMINISTRATION INITIATIVE

We also expect to find further funding through Small Business Investment Companies (SBIC). In
our minds this was a brilliant idea implemented by Congress. Start-up businesses are hamstrung
by the current profitability requirement when seeking SBA financing assistance. Thanks to
Congressional initiative, start-up, and small to medium size firms can access capital through Small
Business Investment Companies. We are very excited to be a part of a SBIC investment program in
the fall of 2013 and believe it will be successful to expand the reach of assistance to start-ups like
ours. Congress may want to consider permitting these firms to become more involved in providing
capital to financial services firms than is currently the case.

QUTREACH

Title VII of the JOBS act also requires that the SEC will "Conduct outreach programs and make
information available to startups.” I can tell you from my seat that | have yet to receive my
information or outreach from the SEC on opportunities available under the JOBS act and ask
Congress to help the SEC along on Provisions of Title VIl of the Act.

LEGAL IMPEDIMENTS

With innovation many times comes the ability to patent a product or an idea. At PrairieSmarts we
did just that. The Patent process is designed to protect that idea and give the initiator a competitive
advantage in the marketplace. Patent costs are not cheap and bear a considerable cost burden to
the start-up. Further, “Patent Trolls” lurk in the weeds waiting to jump on an opportunity to sue or
potentially sue the startup who initiated the patent. Our current legal system requires that each
side bear the attorney costs to fight what in many instances are frivolous actions brought by large
corporations to stifle and drain the revenues of the start-up in hopes that they eliminate a
competitive threat. While this Committee does not have the ability to change laws regarding legal
actions against start-ups, [ ask Congress to examine this issue and seek ways to help start-ups from
unnecessary and many times frivolous litigation, by requiring the initiator of such actions to bear all

the legal costs.

Requirements like these would significantly aid start-ups from unnecessary costs many times
initiated by large companies to stifle competition.

STOCK MARKET STRUCTURE

We have ambitions to someday seek an [PO and publicly list within the US markets. In doing so we
believe there would be merits to wider spread increments to facilitate larger pools of liquidity in
the markets. We support Section 106(b) of the JOBS Act, the initiative to seek widening spreads for
small public companies. However, we feel that simply widening spreads may not achieve the full
desired effect of increasing transparent liquidity provisioning. While the SEC has delivered their
report to Congress as required under the JOBS act, a pilot recommendation is overdue. We believe
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in conjunction with a pilot that the SEC should seek to incentivize liquidity as was recommended by
the joint CFTC-SEC Advisory Committee following the market events of May 6%, 20101. One such
method would be the removal of Section 31 fees for small capitalized securities along with greater
incentives to persons who regularly implement market maker strategies. We also believe that the
balance has tipped in favor of dark pool operators and encourage the SEC to finalize its non-public
trading rule proposal from 20092. We also note that internalized payment for order-flow programs
have increased dramatically over the past few years and would encourage the SEC to consider a
“Trade-at” pilot in small capitalized securities as it will ensure that volume happens on our
transparent exchanges. Other countries such as Canada and Australia have implemented rules
regarding trade-at with good results.  Finally, we believe that the SEC should seek to fortify rules
605 and 606 regarding execution quality, which today are severely outdated. Greater transparency
with the quality of order execution stimulates competition, keeps practices like payment for order-
flow in check, and ensures that any pilot to widen spreads has empirical data behind it.

1 am hopeful Congress can help push the SEC on its mission to finalize their tasks under the JOBS act
to help entrepreneurs like myself become successful and deliver innovation and jobs to our Capital
Market System.

1 invite Congress to follow PrairieSmarts as a real life example of a start-up. We expect to raise
money through either Crowd Funding and/or the SBIC programs. We believe both programs
expand access to invaluable capital. The JOBS act can help us (but to date has not helped us) as we
progress to our goal and your goal to bring innovation and jobs to our great country.

Thank you for your time and I'm happy to answer any questions you have.

*See: http://www.cftc.gov/ucm/groups/public/@aboutcftc/documents/file/jacreport 021811.pdf
% See: http://www.sec.gov/rules/proposed/2009/34-60997. pdf
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Good morning Chairman Garrett, Ranking Member Maloney, and members of the
Subcommittee. My name is Wayne G. Souza, and I am General Counsel and Executive Vice
President of Law of the Walton International Group of Scottsdale, Arizona. I am pleased to be
here today to testify on behalf of the Investment Program Association.

The Investment Program Association (IPA) was created in 1985 to serve as a national
trade association for the Direct Investment industry. We offer leadership, education and
advocacy services to more than 150 corporate members, who include securities product-offering
sponsors, broker-dealers, and Direct Investment service providers.

“Direct Investment” refers to the business activity of individuals who pool their capital
with other investors to make direct investments in tangible assets without taking on management
or operational responsibilities. The IPA’s members facilitate the transfer of capital between
investor and business without the intermediary function of a stock exchange or bond underwriter.
Examples of direct investment products include non-listed real estate investment trusts (REITS),
oil and gas programs, equipment leasing programs, private placement securities offerings in real
estate, and business development companies (BDCs), with BDCs constituting a fast-growing
segment of the IPA’s membership.

The vast majority of direct investment products are designed to be medium- to long-term
holdings, and are therefore seldom traded as compared to various exchange-traded investments.
Because they are intended to be held for longer durations, these products offer critically
important capital in the form of stable equity and debt investments, reducing volatility in the
marketplace. Direct investment products own dozens of types of tangible assets that touch the
daily lives of Americans and facilitate job creation and retention. These investments are

represented in the ownership of hotels, drug stores, skyscrapers, timberland, master-planned
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community developments, theme parks and senior living facilities, to name just a few. At year-
end 2012, direct investments represented more than $100 billion in assets under management, in
more than 1.5 million investor accounts, with an average investment of $30,000. The IPA’s
members reported total sales of $13.3 billion in 2012, with the vast majority of that, $10.3
billion, in non-listed REITs and $2.8 billion in business development companies.

My own organization, the Walton International Group, is a real estate investment and
development company that focuses on the research, acquisition, management and development
of real estate assets across North America. Our goal is to achieve the highest and best
development potential of the land while maximizing returns for our investors. Walton currently
manages more than $3.5 billion in assets, including more than 74,000 acres of land in North
America, and our affiliates have managed privately offered real estate programs involving North
American lands for more than 85,000 investors worldwide.

The direct investments facilitated by Walton International and the other members of the
IPA are an invaluable and irreplaceable source of capital for America’s small businesses, and
that capital creates and sustains employment in America. Therefore, we are especially pleased to
have this opportunity to discuss ways to reduce barriers to capital formation, and we applaud the
Subcommittee for taking the time to consider this topic. No topic is more important to small

businesses, which as you know are the primary source of new jobs in the U.S. economy.

The JOBS Act’s Impact on Direct Investment
We commend Congress and this Subcommittee for the major work you have already
done to stimulate the growth of small to midsized companies through the enactment of the

Jumpstart Our Business Startups (JOBS) Act last year. The JOBS Act included quite a few
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provisions that will foster the creation of new businesses and the growth of existing ones, and
facilitate the movement of capital within the marketplace.

Key provisions of the JOBS Act reduce unnecessary regulatory burdens on direct
investment products and their providers, and make it easier for small businesses to find new
investors and new sources of capital. Specifically, we applaud the creation of the new category
of “emerging growth companies,” with a streamlined route to initial public offerings (IPOs); the
removal of the ban on general solicitation and advertising for certain offerings under Regulation
D, Rule 506 and Rule 144A; the increase in the amount of capital that small businesses can raise
without triggering the SEC’s registration requirements; and the expansion of the number of
shareholders a small business may have without being required to commence a SEC registration
process. All of these provisions make it easier for small businesses to raise capital within their
communities and from other interested investors.

In considering additional legislative changes to pursue those goals even further, the IPA

can suggest some clarifications to these provisions that will make them even more effective.

Clarify the “Testing the Waters” Provision

Title I of the JOBS Act offers an “IPO On-Ramp” that makes it easier for private
companies designated as “emerging growth companies” to seek capital through an initial public
offering (IPO). The creation of this new category is a valuable change that will make new capital
more readily accessible to thousands of growing enterprises.

Among the provisions that empower these emerging growth companies is Section 105(c),
the so-called “testing the waters” provision. This section allows an emerging growth company or

its authorized representative to engage in oral or written communications with qualified
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institutional buyers or accredited investors without becoming subject to the requirements that
apply to prospectuses under Section 10(a) of the Securities Act.

As we have begun to implement the JOBS Act, however, it has not been sufficiently clear
that these “testing the waters” materials used by emerging growth companies are exempt from
the requirements that apply to public offerings. This risk is one of perception rather than reality,
but the lack of clarity creates a chilling effect in the marketplace, as emerging growth companies
may be reluctant to avail themselves of the Act’s provisions.

Existing law offers a precedent for clarifying this perception. Rule 408(b) under the
Securitics Act of 1933 explicitly states that “the failure to include in a registration statement
information included in a free writing prospectus will not, solely by virtue of inclusion of the
information in a free writing prospectus . . . be considered an omission of material information
required to be included in the registration statement.” This provision clarifies that the
information in a free writing prospectus is not necessarily identical to that in an eventual
registration statement. Similar language applied to the “testing the waters” provision of the JOBS
Act would reassure both emerging growth companies and the market, and encourage the use of

this provision.

Clarify Provisions on General Selicitation and General Advertising

Title IT of the JOBS Act required the SEC to develop rules to establish steps for issuers of
securities to make sure that securities sold through a general solicitation or by general advertising
are sold only to accredited investors. The Commission’s rulemaking process has proven

complex, and is taking considerable time to complete.
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Certain members of the regulatory community have urged the SEC to include content and
disclosure requirements as part of its rules governing solicitation and advertising to accredited
investors. We respectfully submit that Title II of the JOBS Act grants the SEC no new authority
to set content standards. In our view, the Congressional request was clear: the SEC is to establish
steps by which an issuer can verify that sales of securitics resulting from solicitation and
advertising have been made only to accredited investors. The authority to impose these
verification steps does not include the authority to impose content standards for solicitation and
advertising materials. Congress should facilitate this process by clarifying provisions in Title II
of the JOBS Act to make clear Congress’s intent that the Act neither requires nor permits the
SEC to adopt any disclosure requirements or content standards with regard to advertising and
solicitation materials for accredited investors.

It might also be helpful for Congress to provide guidance on the disqualification and

other treatment of so-called “bad actors” who violate these requirements under Dodd-Frank.

Reduce Compliance Burden on Business Development Corporations

One of the fastest-growing segments of the IPA’s membership is business development
corporations (BDCs), which are publicly traded and privately held private equity organizations
that invest in growing US-based businesses. They are governed by the Investment Company Act
of 1940. BDC:s are similar in function to venture capital and other private equity firms, but their
ownership structure makes them accessible to the general public, and allows them to offer small
investors a way to participate in the capital markets. BDCs can play tremendously important
roles in their community by moving capital quickly to businesses with urgent needs, as we saw

the New York Business Development Corporation do in the wake of Hurricane Sandy.
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A provision to streamline BDCs’ registration statement filing requirements with the SEC,
by allowing them to incorporate by reference from reports already filed with the SEC, would
reduce duplication of effort and unnecessary regulatory burden. It would free up time, attention
and compliance costs to make those resources available for additional support to emerging
businesses.

We note that this suggestion is one of several provisions included in both H.R. 1800, the
Small Business Credit Availability Act, introduced by Representative Michael G. Grimm, and
H.R. 31, the Next Steps for Credit Availability Act, introduced by Representative Nydia
Velazquez. This bipartisan legislation would give BDCs greater access to capital by amending
the Investment Company Act of 1940 to allow BDCs to own investment adviser subsidiaries. It
would also raise the reasonable leverage cap amount placed on BDCs, and would allow BDCs to
count preferred stock as equity rather than debt in calculating total leverage. These changes, if
implemented, would have the ultimate effect of enhancing a BDC’s ability to raise funds and to
lend or invest these funds to small and mid-size American businesses.

We further applaud several other provisions of H.R. 31/H.R. 1800, including the proposal
to extend the definition of “well-known seasoned issuer” to include BDCs and the proposal to
add registration statements filed on Form N-2 to the definition of automatic shelf registration

statement, both provided by Rule 405.

Encourage State Acceptance of Electronic Signatures
A continuing challenge to our members as they try to match investors with businesses
looking for capital is existing state laws that do not acknowledge the legitimacy of electronic

signatures in executing the sale of certain securities products in all jurisdictions. While we
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recognize states’ legitimate interests in these transactions, these different state requirements and
in some cases prohibitions slow down and block the free movement of capital between regions.
The 2000 Electronic Signatures in Global and National Commerce Act expressed the intent of
Congress to utilize electronic signatures in the conduct of commerce. We recommend that
Congress consider updating the securities laws to allow the acceptance of electronic signatures
on securities subscription documents in all jurisdictions.

Beyond these recommendations, our members see many opportunities to facilitate and
encourage capital investment through changes to the federal tax code. Although these changes
fall outside this Subcommittee’s jurisdiction, we look forward to opportunities to discuss these

changes with individual members and the appropriate Committee in future.

Conclusion

Once again, I thank the Subcommittee for this opportunity to share the views of the
Investment Program Association. Every day our members work in partnership with real estate
developers and other small businesses to create economic opportunities in the communities
where we live. We help individual investors put their money to work directly in their
communities, and our business is built on trust and stability. We value our reputation for
integrity and fair dealing, and we appreciate the work this Subcommittee is doing to promote the
free flow of capital in our economy.

As you continue this effort, please call on us for additional information and support. We
look forward to working with you. I would be pleased to answer any questions the Subcommittee

members may have.
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Thank you for the opportunity to testify today on the subject of “Reducing
Barriers to Capital Formation.” Even as we have seen the economy slowly
strengthen over recent reporting periods the growth of capital formation, as
measured for example by the number of Initial Public Offerings, remains lower
than some expectations. The JOBS Act, effective 15 months ago, lowered a
variety of barriers to capital formation with more reductions still comingina
longer than hoped-for regulatory pipeline. At the same time, innovations in
capital markets have also lowered barriers to capital raising and shifted how
capital is raised. My comments today will focus on those two topics.

JOBS added five deregulatory features to our national securities laws: two
new exemptions from the registration provisions of the 1933 Act (crowdfunding
and a new “Reg A+”), revisions to a third exemption (Rule 506) that will greatly
expand its use by removing the ban on general solicitation, and two major
changes to disclosure obligations under the 1934 Act-- the “on ramp” provisions
that reduce the reporting obligations of an Emerging Growth Company {“EGC”) as
to more than a half dozen requirements and an increase of the threshold of
section 12(g) that quadruples the number of record shareholders a company can
have without being required to submit to the periodic reporting and other
requirements of the 1934 Act (so long as those companies do not raise capital via
an IPO or list their stock on a national securities exchange). The three 1933
exemptions await rule-making from the applicable agency, here the Securities and
Exchange Commission (and two of the rule-makings have extended beyond
deadlines Congress put in the statute), so that it is difficult as yet to evaluate the
impact of those changes. The new section 12(g) always seemed likely to have its
effect the longest time into the future, so that it is the fifth deregulatory
feature—the on ramp--where we have seen the greatest change since JOBS.

1
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Most companies going public today come within the definition of Emerging
Growth Companies and are eligible to use the less detailed regulatory
requirements for up to five years after they go public. These companies can
initiate the SEC registration process confidentially and communicate with many
institutions to test the waters as to buying interest. EGCs during the on-ramp
period are exempt from internal control audits inserted by section 404{b) of the
Sarbanes-Oxley legislation more than a decade ago, may disclose less in the way
of financial data in general and executive compensation in particular, and may use
longer phase-in periods for new accounting standards.

The one year anniversary of JOBS spurred multiple analyses of its impact.
Measuring jobs that can be tied to an IPO has always been a difficult metric to
develop and the first year experience leaves that discussion on going. As to the
number of IPOs themselves, the first year didn’t produce much difference from
the period before JOBS, even though the economy has gotten better. But we can
see evidence that those companies who do choose to go public are taking
advantage of the reduced barriers to raising capital, although not in a uniform
fashion.

One examination of EGCs filing a public registration and pricing in the first
year after JOBS found the following pattern in use of the on ramp provisions:*

+ Nearly all EGCs indicated an intention to take advantage of the section
404(b) exclusion during their EGC period;

o About three quarters took advantage of reduced disclosure as to executive
compensation;

s Almost half provided two years rather than 3 years of financial statements
{the number drops to 30% of those who had at least three years of financial
data to report; of the half that reported three years of data, 1/3 provided
less than the usual 5 years of selected financial data);

¢ One-third of EGS filings began with a confidential submission to the SEC
(and a similar number of firms publicly in registration but not yet priced had
previously submitted at least one registration for confidential review);

! Latham & Watkins LLC, The JOBS Act After One Year: A Review of the New 1PO Playbook {April 5, 2013). Of 500
issuers identifying themselves as EGCs who publicly filed registration statements in the first year after JOBS (as of
March 31, 2013), the study reviewed 184 issuers that either successfully completed an IPO listing on a major U.S.
securities exchange or who the study’s authors believed would be likely to complete such an IPO. Most of the data
here report on the 101 EGC offerings that had been priced {i.e. successfully completed) as of March 31. About
three-quarters of issuers that priced an IPO in the first year after JOBS identified themselves as an EGC.

2
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» Only a minority of firms indicated a choice to take advantage of extended
phase in of accounting rules that might be put in place in the future (i.e.
80% of EGCs would be subject to these changes from the time they become
effective).

JOBS also loosened the regulatory bite as to restrictions on issuer
communications with prospective buyers. The statute’s broadened definition of
research that would be permitted in communication with purchasers does not
seem to have yet changed behavior except perhaps for expanding publishing of
research reports before and after the expiration, termination, or waiver of a lock-
up agreement between the underwriter and the company or its shareholders.’

The diversity of EGC conduct in reaction to the new freedoms provided by
JOBS is useful information, both in terms of provisions that issuers believe are
most onerous, and the disclosures that they see benefit in continuing to make.
Investors and issuers understand that credible information is essential to permit
investors to accurately price their investments. The burden of increasing
disclosure obligations on smaller public issuers (including items like conflict
minerals) suggest the value of considering two levels of public issuers, one to
which all disclosure rules would apply, and the other that would apply to larger
issuers for which public expectations are greater and extend beyond
shareholders.?

The new section 12{g) threshold, which | described earlier as having less of
an immediate effect, does impose a bite that merits current attention. The
threshold for staying private, which has long been based on having less than 500
shareholders of record, now requires companies to know the number of
accredited investors {.i.e. less than 2000 shareholders of record if no more than
499 are non-accredited), and know that on an annual basis. One year into the
new regime, the method by which companies are going to make this
determination remains unclear. Issuers are used to determining who is
accredited at the time that they issue stock to them pursuant to specific
exemptions, but doing so on an annual basis thereafter when financial reversals
may have occurred to some investors and others may have drifted away will
create the need for a more intense ongoing relationship between issuers and

*1dat 17.

* Along with Professor Donald Langevoort of Georgetown, | have written about this possibility in Publicness in
Contemporary Securities Regulation after the JOBS Act, 101 GEORGETOWN L. J. 337 (2013). We have focused on the
1933 Act aspects of JOBS in Redrawing the Public-Private Boundaries in Entrepreneurial Capital Raising in 98
CornErL L. Rev. {forthcoming 2013) available at hitp://papers.ssrn.com/sol3/papers.cfm?abstract_id=2132813.

3
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their shareholders than we have seen before. The movement of “record” title to
securities from individual, beneficial owners to centralized intermediaries such as
broker-dealers or various depository entities can reduce this problem but that
move typically has occurred at the time that firms go public and this requirement
is going to hit firms well before that point. It is time for the Congress to move
beyond this 50 year old anachronistic concept of “record” ownership, first
inserted into the statute when stock transfers could only occur by written
instruments and adopt a concept more suitable for an electronic age.

The changes to Rule 506 removing the long-standing limitations on general
solicitation, {once they take affect after completion of SEC rule-making) are likely
to expose the definition of accredited investors to additional stress. The
expansive part of this definition takes in individual investors based on financial
thresholds that have not changed since 1982, despite three decades of inflation.
Being able to market to investors with $1 million in net assets and more than
$200,000 of annual income goes much deeper into the investor pool than it did
thirty years ago, such that a modern look of that definition is needed to bring that
metric current.

While the changes in regulatory coverage have eased the burdens on
raising capital in substantial ways, the impact of market changes may be even
more dramatic. For example, holders of stock not traded on national exchanges
can find more liquidity for their investments than ever before in platforms like
SecondMarket and SharesPost. As a result more firms can stay outside thresholds
triggering public reporting status longer. Recent data indicated that the amount
of money raised in private placements {[particularly rule 506) have surpassed the
amount raised in registered public offerings.” This pre-dates recent regulatory
changes and likely reflects the changes in the financial market that have
permitted companies to raise more of their capital needs from private funds and
venture capital without going to a registered offering, again postponing their
exposure to public company regulation. This shift does not do as much for small
start-ups, for which continued focus of crowdfunding and other developing ideas
should be pursued.

* See VIAD IVANOV & SCOTT BAUGUESS, CAPITAL RAISING IN THE U.S.: THE SIGNIFICANCE

OF UNREGISTERED OFFERINGS USING THE REGULATION D EXEMPTION {February 2012} at 3,
available at http://www.sec.gov/info/smallbus/acsec/acsec103111_analysis-reg-d-offering.pdf
{SEC economic study showing Reg D in 2010, even before dropping the ban on general
solicitation produced 8% more capital than public offerings).

4
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When considering the effects of market changes on capital raising, one
change that has not received the attention it deserves is the institutionalization of
our shareholder base. In contrast to 1950, for example, when the institutional
share of equity in American corporations was in the single digits, today
institutions hold the majority of equity and in our largest corporations their share
exceeds 70%. Institutions are also a significant share of the IPOs market. Most of
institutional money, in turn, comes from various instruments for retirement
savings that receive tax- favored treatment under our laws; thus most equity
owners are intermediaries for beneficiaries whose retirement funds are on the
line. For a substantial segment of these funds, there are additional layers of
intermediation with institutions providing significant sums of money to asset
managers and hedge funds who then invest in equity and elsewhere. A focus on
reducing barriers to capital formation should take explicit account of the extent to
which intermediaries are the investors providing the capital and how that shapes
barriers to investments.
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Question for the Record
Representative Gwen Moore
Subcommittee on Capital Markets and GSEs
Reducing Barriers to Capital Formation
July 10, 2013

Mr. Moch, thank you for your testimony.

Please expand on the proposals for a tick size pilot program as a way to encourage small-
and medium-sized businesses to go public, to create jobs, and to stimulate the economy.
Specifically, please describe (1) why you would support a tick size pilot program, (2) how
such a proposal would increase liquidity in small-capitalization stocks, (3) how a tick size
pilot program would benefit investors, and (4) parameters you believe are essential to a
pilot program, such as a minimum pilot program length and a “trade at” rule that would
eliminate trading rebates within the spread and require trading at the tick increments.

In addition, during the hearing one witness stated that given the long-term impact to the
economy the committee should not wait to take action. Do you recommend that the SEC
move forward with the tick size pilot program before the end of the year? In the absence of
SEC action, would you support congressional legisiation?

Why would you support a tick size pilot program?

Thinly-traded stocks, like those of most small biotechs, often need market-makers to
stimulate trading activity, and the decreased tick size enacted by decimalization removed
their incentive to do so. Market-makers profit on large spreads, so the reduced tick size
diminished their potential profit margin, changing their market-making habits and leaving
small cap stocks stagnant. The public market plays a vital role in financing next generation
R&D, but a sluggish market bereft of liquidity does nothing to spur capital formation or fund
research. The current one-size-fits-all approach to tick size does not reflect the realities of
the market and subjects smaller issuers to the same trading framework as large,
multinational companies with exponentially higher trading volumes and market caps. A tick
size pilot program would address the harm that decimalization has caused for small cap
stocks and stimulate liquidity for growing companies.

How would a tick size pilot program increase liquidity in small-capitalization
stocks?

A tick size pilot program to allow small issuers to choose larger trading increments would
spur trading activity in emerging company stock. Under decimalization, market-makers
have lost interest in spurring liquidity in small cap stocks. A pilot program to allow tick size
flexibility for smaller issuers would provide incentives for market-making activity and thus
increase trading. Allowing an increased tick size would grant flexibility to growing
companies and increase the liquidity and capital availability necessary for emerging biotechs
to be successful on the public market.

How would a tick size pilot program benefit investors?
The SEC adopted decimalization in an effort to increase trading activity for large issuers with

millions of shares traded each day. Large companies enjoyed an influx of new investors,
and issuer and investor alike benefited from increased liquidity and lower transaction costs.
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However, at the same time, small issuers experienced a corresponding decrease in liquidity.
Decimalization harmed both small companies and their investors. Allowing tick size
flexibility through a pilot program will increase liquidity for small cap stocks - thus giving
shareholders more trading options and increasing the likelihood that they will see a positive
return on their investment.

What parameters are necessary for a tick size pilot program?

A pilot program could be targeted at companies that meet a certain revenue, public float, or
trading volume test. A revenue test is an especially important marker for growing biotechs
that do not have product revenue to fund their vital research.

Any pilot program should be in effect long enough for market participants to adapt to the
new reality. A too-short pilot would not give investors enough time to change their habits
and would thus not have the desired impact on small company liquidity.

Additionally, it is important that the increased tick size options in a pilot program apply to
both trading and quoting increments.

Do you recommend that the SEC move forward with the tick size pilot program
before the end of the year? In the absence of SEC action, would you support
congressional legislation?

The JOBS Act has been enormously successful in spurring IPO activity in the biotech
industry. Over 30 companies have gone public using the IPO On-Ramp, and many more are
on file with the SEC. These newly-public companies could face liquidity and pricing issues
detrimental to their public float and cash flow. It is important that the SEC or Congress
take action to ensure a positive trading environment for emerging innovators. I support
expeditious action, whether regulatory or legislative, to implement a tick size pilot program.



