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RUBÉN HINOJOSA, Texas 
WM. LACY CLAY, Missouri 
CAROLYN MCCARTHY, New York 
STEPHEN F. LYNCH, Massachusetts 
DAVID SCOTT, Georgia 
AL GREEN, Texas 
EMANUEL CLEAVER, Missouri 
GWEN MOORE, Wisconsin 
KEITH ELLISON, Minnesota 
ED PERLMUTTER, Colorado 
JAMES A. HIMES, Connecticut 
GARY C. PETERS, Michigan 
JOHN C. CARNEY, JR., Delaware 
TERRI A. SEWELL, Alabama 
BILL FOSTER, Illinois 
DANIEL T. KILDEE, Michigan 
PATRICK MURPHY, Florida 
JOHN K. DELANEY, Maryland 
KYRSTEN SINEMA, Arizona 
JOYCE BEATTY, Ohio 
DENNY HECK, Washington 

SHANNON MCGAHN, Staff Director 
JAMES H. CLINGER, Chief Counsel 

VerDate Nov 24 2008 18:14 May 07, 2014 Jkt 086688 PO 00000 Frm 00002 Fmt 5904 Sfmt 5904 K:\DOCS\86688.TXT TERRI



(III) 

SUBCOMMITTEE ON CAPITAL MARKETS AND GOVERNMENT SPONSORED ENTERPRISES 

SCOTT GARRETT, New Jersey, Chairman 

ROBERT HURT, Virginia, Vice Chairman 
SPENCER BACHUS, Alabama 
PETER T. KING, New York 
EDWARD R. ROYCE, California 
FRANK D. LUCAS, Oklahoma 
RANDY NEUGEBAUER, Texas 
MICHELE BACHMANN, Minnesota 
KEVIN McCARTHY, California 
LYNN A. WESTMORELAND, Georgia 
BILL HUIZENGA, Michigan 
MICHAEL G. GRIMM, New York 
STEVE STIVERS, Ohio 
STEPHEN LEE FINCHER, Tennessee 
MICK MULVANEY, South Carolina 
RANDY HULTGREN, Illinois 
DENNIS A. ROSS, Florida 
ANN WAGNER, Missouri 

CAROLYN B. MALONEY, New York, 
Ranking Member 

BRAD SHERMAN, California 
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(1) 

A LEGISLATIVE PROPOSAL TO AMEND THE 
SECURITIES INVESTOR PROTECTION ACT 

Thursday, November 21, 2013 

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CAPITAL MARKETS AND 

GOVERNMENT SPONSORED ENTERPRISES, 
COMMITTEE ON FINANCIAL SERVICES, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 9:30 a.m., in room 

2128, Rayburn House Office Building, Hon. Scott Garrett [chair-
man of the subcommittee] presiding. 

Members present: Representatives Garrett, Hurt, Neugebauer, 
Huizenga, Mulvaney, Hultgren, Ross; Maloney, Sherman, Perl-
mutter, Scott, Peters, Watt, and Carney. 

Chairman GARRETT. Good morning, everyone. The Subcommittee 
on Capital Markets and Government Sponsored Enterprises will 
come to order. 

Today’s hearing is entitled, ‘‘A Legislative Proposal to Amend the 
Securities Investor Protection Act.’’ I thank all the members of the 
panel. 

And before we turn to the panel, we will begin with opening 
statements. I recognize myself for 10 minutes. 

Today’s hearing is to further examine legislation introduced by 
myself and also by Ranking Member Maloney, H.R. 3482, the Re-
storing Main Street Investor Protection and Confidence Act. 

I want to begin by directly recognizing and commending the es-
teemed gentlelady from New York, my colleague, for all of her hard 
work and dedication to this bill and to this issue as well. It has 
been an honor, and it has been a privilege to work closely with her 
on this very important issue. I also do want to thank the panelists 
for coming, especially our two victims who have felt the full brunt 
of the two largest financial frauds in our Nation’s history. 

I also want to specifically thank all of my fellow members of the 
committee, and the broader Congress as well, who have formally 
cosponsored this legislation that we are discussing today. I think 
right now we are at about one quarter of the committee on the bill. 
I hope that number continues to rise as Members learn more about 
this important subject. 

I also want to express my sincere thanks to Senators David Vit-
ter and Chuck Schumer for introducing companion legislation in 
the U.S. Senate. Hopefully, now, with this bicameral support, it 
will aid us in coming to a more expedited resolution to this prob-
lem. 
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Now, I want to make it absolutely clear that I am not advocating 
for this legislation because I am trying to score any political points. 
I am supporting this legislation because I have studied the law, re-
viewed past precedent, and analyzed the original congressional in-
tent. And it is very clear to me that SIPC and the trustees are not 
applying the law as intended by Congress, and they are not adher-
ing to their own past precedent, which has been affirmed by the 
courts. So the purpose of this legislation today is to reaffirm the 
original intent of the law and to correct the misapplication of the 
law by SIPC and the trustees. 

It is not some retroactive change of the law. It is a reaffirmation 
of it. SIPC now argues that it is nothing like FDIC insurance. Yet 
years ago, President Nixon’s original signing statement of SIPA 
stated, ‘‘Just as the Federal Deposit Insurance Corporation protects 
the users of banking services from the danger of bank failures, so 
will the Securities Investor Protection Corporation protect the 
users of investment services from the danger of brokerage firm fail-
ure.’’ 

In case that was not convincing enough, I also found this quote 
from Senator Edmund Muskie during the Senate deliberations of 
SIPA legislation. He said, ‘‘Mr. President, since 1934, the United 
States has insured bank deposits under the FDIC and the Federal 
Savings and Loan Corporation. These insurance programs protect 
bank depositors from loss of their savings because of bank failures. 
And the existence of this deposit insurance has become a source of 
confidence in the soundness of our savings institutions. S. 2348, the 
Securities Investor Protection Act of 1970, would accomplish a 
similar purpose for security investors by protecting them from 
losses because of the failure of their brokers.’’ 

If that wasn’t enough, Senator Harrison Williams from New Jer-
sey, then the chairman of the Senate Securities Subcommittee, 
stated the legislation ‘‘would establish a Federal brokers-dealers in-
surance corporation. Granted, it is not the FDIC, but the FBDIC 
is pretty darn close to it.’’ 

I have a 2009 email from from Mr. Harbeck to congressional 
staff, where in it, he directly compared SIPC to FDIC. I would like 
to later insert that in the record. 

In Mr. Hammerman’s testimony, he suggested SIPC was never 
intended to cover frauds, and said the legislation was ‘‘to introduce 
a new public policy for SIPA and SIPC, namely insuring investors 
against the risk of loss due to securities fraud.’’ 

Yet when going over the reason for the legislation, Senator 
Muskie specifically said, ‘‘There remain some very basic problems 
within certain parts of the securities industry. There are problems 
of obsolete management techniques, careless business practices, in-
adequate self-regulation, and occasional fraudulent activities. All of 
these account for some part of the industry’s financial difficulties 
today.’’ 

To add further clarification to this topic, the head of the New 
York Stock Exchange, Robert Haack, wrote to the SEC at the time 
to provide their analysis of the potential loss to new SIPC funds. 
The letter states, ‘‘I should make it clear, however, that no one can, 
in our opinion, make a realistic or useful evaluation of the potential 
dollar exposure to SIPC because there is no known way to measure 
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the liability which might be faced in the event of a broker-dealer 
failure. The fraud of Allied Crude Vegetable Oil against Ira Haupt, 
for example, caused the loss of $27 million, which in no way could 
be anticipated in advance.’’ 

In 1992, GAO conducted a report on the operations of the pro-
gram and said, ‘‘Within the last 6 years, 26 of the 39 SIPC liquida-
tions have involved failures due to fraud.’’ They also stated in the 
report, ‘‘In essence, SIPC is a backup line of protection to be called 
upon generally in the event of fraud or breakdown of other regu-
latory protections.’’ 

With all that, I struggle to see how we are putting a new public 
policy objective of fraud protection on SIPC when the record is this 
long and this clear that protecting investors from fraud was a core 
function of the original statute and has been applied that way 
throughout its existence. 

Again, turning to Mr. Harbeck’s testimony, he suggests that fol-
lowing a final account statement to determine a customer’s net eq-
uity somehow legitimizes a Ponzi scheme. SIPC argued for, and the 
Second Circuit Court agreed, to support using the exact same 
methodology in the New York Times securitization Ponzi scheme 
resolution in 2004. That New York Times case is very similar, al-
most identical, to the Madoff case. You see, time and time again, 
SIPC changes the rules and its story after the fact when it suits 
its own purposes. 

The clear truth and the long and exhaustive record makes it 
clear that SIPC is an insurance program set up by Congress to pro-
tect investors and to ensure the appropriate functioning of our Na-
tion’s securities markets, especially in the case of fraud. So, regard-
less of your views about the original appropriateness of programs 
like these, it is a current duty as elected Representatives to ensure 
the law is followed and administered as originally intended by Con-
gress, and that investors receive the protection they are promised. 
The legislation before us is designed to improve protections of secu-
rities investors, particularly the regular retail investor lacking pro-
fessional expertise in the market. It is the direct outgrowth of a 
stunning regulatory failure to detect and promptly respond to mas-
sive frauds and failures of SEC registered broker-dealers, as in the 
Madoff and Stanford cases, or now in the McGinn Smith case, 
which destroyed the principal savings of over 12,000 investors. The 
devastation of these losses has been compounded by the failure of 
SIPC to fulfill its obligation as intended by Congress back in 1970. 

So the provisions are commonsense reform in the bill, specifically 
to do these things: one, remove the inconsistences in the applica-
tion of SIPC coverage, which have led to greater confusion; two, to 
assure the SIPC protective benefits goes to innocent customers; 
three, limit the exposure of taxpayers by establishing new account-
ability measures for SIPC’s borrowing authority; four, avoid over-
technical legal interpretation at odds with SIPA’s remedial objec-
tives and the original spirit and intent of the law; five, improve the 
fiduciary character of SIPA’s liquidations; six, strengthen SEC’s 
plenary oversight of SIPA; and finally, direct the SEC and FINRA 
to give high priority to inspection procedures which verify and vali-
date the accuracy and authenticity of information provided by 
broker-dealers to their customers. 
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All of these proposed amendments seek to assure that SIPA is 
administered with constant attention to the perspective and the 
reasonable expectations of the broker-dealer customers, those 
whose confidence’s marked participation SIPA is intended to engen-
der and maintain. Now, a point too often overlooked is that SIPA, 
while using many of the established practices of the Bankruptcy 
Code, is unconditionally an amendment to the Federal securities 
law meant to strengthen the efficient operation of the capital mar-
kets by maintaining the confidence of the retail user. It is the back-
bone of the system. Accordingly, the bill seeks for the future ad-
ministration of SIPA to clarify that securities law primarily shall 
have the operative recognition. 

Now, Mr. Harbeck, your written statement this morning further 
emboldened me in my determination to put SIPC back on the right 
course in carrying out SIPA’s grand objective of deploying its re-
sources to help the financially devastated, innocent and unsophisti-
cated victims of broker-dealers in bankruptcy, including fraud, such 
as those who are with us this morning, rather than lawyering up 
to see how narrowly it can interpret the law’s remedial objectives. 
It is basically your complete confidence in SIPC performing as the 
1970 Congress intended that troubles me. 

I don’t doubt for a second that you believe with genuine convic-
tion that SIPC actions are absolutely correct, not only with SIPA’s 
letter, but the spirit of the law. And I don’t question your integrity 
for a moment. But I am deeply disturbed by your satisfaction with 
SIPC’s performance in these massive fraud cases, which have 
thankfully captured the attention of Congress now with profound 
concern. Our bill seeks to reaffirm the original intent of Congress 
in the enactment of SIPA, to make reforms in its administration 
for the future and, above all else, to change the culture of SIPC to 
one that seeks to fulfill and not hinder SIPA’s remedial purposes. 

I will close by saying I am thankful to a lot of people today. I 
said so at the beginning of my statement. But with all the victims 
and their families still reeling from these frauds, I must say that 
this is not a thankful day. But I will be thankful once SIPC is re-
formed and the original intent of Congress is reaffirmed. 

With that, I conclude, and I now turn to the cosponsor of this leg-
islation, the gentlelady from New York. 

Mrs. MALONEY. Thank you very much, Mr. Chairman, not only 
for holding this hearing, but for your tireless work on this really 
important bill. We, unfortunately, share the same situation of rep-
resenting many people who were hurt by these Ponzi schemes. And 
I know how hard that you focused on trying to help them. 

And I welcome all of our panelists, particularly our two victims, 
who will help put a human face on what we are arguing about 
today and debating today. Unfortunately, when Bernie Madoff and 
Allen Stanford’s massive Ponzi schemes came crashing down, they 
exposed several key flaws in the Securities Investor Protection Cor-
poration and how it operates. Our bill attempts to fix these flaws 
and would reaffirm the primary purpose of the Securities Investor 
Protection Act, which is to protect customers of broker-dealers and 
to maintain investor confidence in our securities markets. 

SIPC is supposed to maintain this confidence by winding down 
failed broker-dealers in a fair and equitable manner, which above 

VerDate Nov 24 2008 18:14 May 07, 2014 Jkt 086688 PO 00000 Frm 00010 Fmt 6633 Sfmt 6633 K:\DOCS\86688.TXT TERRI



5 

all means protecting innocent customers’ assets. Unfortunately, in 
the Madoff case, SIPC and the trustees have pursued a highly ag-
gressive strategy that in my opinion has unfairly punished some of 
my constituents who are innocent customers, and has almost cer-
tainly reduced investor confidence in our securities markets. 

In some cases, former Madoff customers who had withdrawn 
their money many, many years before the firm’s failure learned for 
the first time that their money was being clawed back only when 
the trustees filed a lawsuit against them. This is hardly the way 
to promote confidence in the securities market. And our bill would 
put a stop to these tactics. 

Now, SIPC has argued that these clawbacks are allowed under 
the Federal Bankruptcy Code. But it is important to remember 
that Congress enacted the Securities Investor Protection Act in the 
1970s because the Bankruptcy Code was not very useful for wind-
ing down broker-dealers. Congress recognized that broker-dealers, 
like commercial banks, are fundamentally different from regular, 
nonfinancial companies. And just as commercial banks are liq-
uidated by the FDIC, broker-dealers need to be liquidated by SIPC. 

It is important to recognize that broker-dealers are different be-
cause they are heavily regulated by the SEC, which examines their 
books and records to make sure that customer money is actually 
there, makes routine on-site inspections, and requires annual au-
dits of the broker-dealer. It is this seal of approval from the govern-
ment that customers rely on, and which allows investors to place 
their confidence in the country’s securities markets. They can have 
confidence in our securities markets because they have confidence 
in the SEC. Also, because they have confidence that if their broker- 
dealer fails, they will be protected by SIPC and treated fairly. 

The account statements are also good enough for the government 
to rely on. After all, these customers pay taxes to the IRS on the 
profits that they see on their account statements. Now, SIPC says 
that they can claim a tax deduction on this IRS payment in the 
case of a clawback, but most of these people are retired and don’t 
have the income to have a tax deduction. In addition, customers 
make all of their financial decisions based on the financial state-
ments that they receive from their brokers, which tell them how 
much money is in their account. For SIPC and the trustee to come 
in years later, in some cases 10, 20, 30 years later and say, sorry, 
you actually can’t rely on these financial statements that the gov-
ernment has essentially been signing off on for years, they are 
wrong. SIPC should not be able to claw back money that innocent 
customers had withdrawn years ago. Our bill would prevent these 
unfair clawbacks of money that innocent customers had long ago 
withdrawn. It would, however, still allow clawbacks in cases where 
an investor actually knew about the fraud when they withdrew 
their money. That is the way it should be. Innocent people should 
be protected, while customers who knew about the fraud do not re-
ceive the benefit of government protection. 

The time has now come to reform SIPC. And I believe that our 
bill is a good starting point toward a lively debate on this issue. 
I thank the chairman and all of our participants, my colleagues, for 
being here today. And I thank particularly the chairman’s, I would 
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say inspiring, leadership on this. He has been very dedicated in 
working on this issue for a long time. 

And I yield to Mr. Sherman for 2 minutes. 
Mr. SHERMAN. I want to thank the Chair and the ranking mem-

ber for these hearings. They have studied this issue, and know far 
more about it than many of us on the subcommittee. There seems 
to be a general agreement that the limits on SIPC insurance 
should be clear and should be prospective. And the payout from 
any insurance company needs to be limited by the limit of the in-
surance rather than limited only by our empathy for the insured 
beneficiary. The FDIC faces many of the same issues because the 
limit is per customer, in effect, or per depositor. If Three Brothers 
Moving and Storage Company has a $750,000 deposit at a bank, 
they only have $250,000 of FDIC insurance. If three brothers each 
open up a quarter million dollar account at the same bank, those 
three brothers collectively have $750,000. The account name mat-
ters. The entity that is making the investment matters. And 
whether it be a partnership, a trust, or a corporation, we cannot 
allow General Motors to have $100 million of FDIC insurance just 
because General Motors has millions of shareholders. 

We have cases in progress now, and I think they ought to be de-
cided based on what the law was at the relevant time. And I would 
count on judicial and quasi-judicial entities to make that deter-
mination without a lot of help from Congress. But that doesn’t 
mean that there won’t be future Madoffs, and future Lehman 
Brothers, and future circumstances for which we can’t do a much 
better job in providing. And I look forward to learning more here, 
even though I will have to leave early because I have another hear-
ing. Thank you. 

Mrs. MALONEY. I now yield 1 minute to Mr. Perlmutter. 
Mr. PERLMUTTER. I thank the ranking member. And I thank the 

chairman for bringing this bill forward. I do think that there are 
some fundamental questions that we can’t forget. The old saying is 
that bad facts make for bad law. And we have to watch out that 
we don’t do something here that is a problem. Because trying to ad-
dress a Ponzi scheme, which is a sham, a phony deal from the very 
outset, and the numbers are not real, and there is sympathy for the 
people who are drawn into the fraud, obviously. But does the tax-
payer in Montana who has nothing do with the folks who were de-
frauded in Boulder, Colorado, is it their responsibility to cover the 
fraud? Madoff and Stanford bilked thousands of people of a lot of 
money. And it was all a house of cards. And somebody who gets 
into the fraud early gets to benefit from it against the people who 
got in late. And so, these are very different circumstances. 

I appreciate the panelists today and their testimony. I appreciate 
the sponsors for bringing this. But we have to watch this whole 
area very closely. 

With that, I yield back. 
Mrs. MALONEY. I thank the gentleman, and I yield back the bal-

ance of my time. 
Chairman GARRETT. The gentlelady yields back. The gentlelady’s 

side went over a little bit. 
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Because one of our Members may not be here later, I ask unani-
mous consent to yield 30 seconds to Mr. Mulvaney, without objec-
tion. 

Mr. MULVANEY. I appreciate that, and I thank the chairman and 
the ranking member. 

And I thank the panelists for being here today. 
In the event I am not able to return, I did want to go on record 

on one important thing that affects SIPC. It is a little outside of 
the topic today, but is still very important. I am not sure if folks 
are aware that SIPC, along with groups like the Tobacco Trust 
Fund, FDA user fee accounts, the Public Company Audit Oversight 
Board, the Financial Accounting Standings Board, all of those 
groups had specific user fee funds sequestered. I think it was an 
unintended consequence of the sequester. The sequester was de-
signed to limit the use of general account funds, not user-fee funds. 
What we have is groups that are counting on user fees to operate 
their various institutions that have been sequestered. All the more 
reason not to have voted for the sequester in the first place. 

But in any event, I want to tell SIPC that I am sympathetic, and 
tell the other groups that I am sympathetic. And as we try and fig-
ure out a way to work out various fixes to the sequester, I hope 
we focus attention on the fact that user fees were unintentionally 
sequestered as well, and I think that is wrong. Thank you, Mr. 
Chairman. 

Chairman GARRETT. I thank the gentleman. 
With the time for opening statements now expired, we will turn 

to statements from the panel. And again, I wish to say thank you 
to all of the members of the panel who are here today for this very 
important topic. We will run down the aisle as we do. Your com-
plete written statements have been made a part of the record. We 
will now yield to you 5 minutes for a summary of your statements. 

Many of you have never been here before. There are lights in 
front of you to indicate how much time you have. It will be green 
when you start. It will turn yellow when you have one minute left. 
And it will turn red when you are supposed to have concluded. I 
also ask each one of you when you do speak, because I am a little 
hard of hearing up here sometimes, to make sure your microphone 
is turned on, and that your microphone is pulled close to you, like 
Mr. Hammerman is doing right now, good, because it doesn’t pick 
up from a far distance. 

So with that being said, we will start with the president of SIPC, 
Mr. Harbeck. Good morning. You are recognized for 5 minutes. 

STATEMENT OF STEPHEN P. HARBECK, PRESIDENT AND CEO, 
THE SECURITIES INVESTOR PROTECTION CORPORATION 
(SIPC) 

Mr. HARBECK. Good morning, Chairman Garrett, Ranking Mem-
ber Maloney, and members of the panel. My name is Steve 
Harbeck. I am the president of SIPC. I have been with SIPC for 
38 years, the last 10 of which as president. 

I will dispense with discussing most of the major activities of 
SIPC since the start of the financial crisis because they are listed 
in my written statement. However, I do want to point out one im-
portant point, and that is at no point in the financial crisis was it 
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more important to improve investor confidence than in September 
of 2008 and the failure of Lehman Brothers. SIPC stepped in to liq-
uidate the brokerage entity in Lehman Brothers and, with the 
trustee in place, transferred 110,000 customer accounts with $92 
billion in them within 10 days. I believe that was absolutely critical 
to investor confidence in what was clearly the most dangerous pe-
riod of our time since the Depression. 

We are here today to talk about a specific bill and more specifi-
cally the performance of SIPC in the Madoff case. I appreciate par-
ticularly Congressman Perlmutter, who has a bankruptcy back-
ground, indicating how difficult these decisions were. But it is 
SIPC’s belief that to do the greatest good for the greatest number, 
consistent with the law, we have done so. And that we have done 
so consistently with prior precedent. 

What I would like to do is take you through something that 
would occur under the bill if it were passed. And let’s go to the 
Madoff case in particular. If the FBI and the Securities and Ex-
change Commission and SIPC had arrived in Mr. Madoff’s office 2 
days later than we did, there were $175 million worth of checks on 
Mr. Madoff’s desk that would have gone to innocent customers of 
his choosing. But that would have only left under $200 million for 
the trustee to distribute. 

And further, under the bill, if you strip it from the avoiding pow-
ers that are specifically given under the existing statute, specifi-
cally given to a trustee, instead of having the $9 billion that he 
now has to distribute, he would have less than $200 million. That 
is an unintended consequence of the activities that this bill would 
sponsor. 

I realize how difficult it is for the victims. But the fact remains 
that this is a zero-sum game. And if one credits Ponzi scheme prof-
its that were generated solely in the mind of Mr. Madoff, and if 
those profits stand on equal footing with the net amounts that peo-
ple have not received back, that means that dollar for dollar, people 
who receive those amounts as profits—those profits would be taken 
directly from people who did not receive their own money back. 
That is bad policy and bad law. It is not the law and never has 
been. 

In any instance, the first of which was in 1973 in the S.J. Salm-
on case, and again in the Adler, Coleman case, and yes, even in the 
cases mentioned by the chairman today, the fact is that at no time 
have fictional profits ever been recognized under the Securities In-
vestor Protection Act. That is the policy, the consistent policy that 
was also applied in the Madoff case. 

What we have here is the trustee acting, again, to do the great-
est good for the greatest number consistent with the law. I would 
like to turn to Ranking Member Maloney’s mention of the fact that 
the trustee has initiated lawsuits. As soon as he initiated those 
lawsuits, he also initiated what he called a hardship program. Be-
cause all a person who has been sued has to show under the sce-
nario that you correctly laid out, that they had used the money 
over time, the trustee did not know that, but if those facts were 
brought to his attention, the lawsuit was summarily dropped. Some 
people have been ill-advised, in my view, by their counsel not to 
enter the hardship program. I believe that people who can dem-
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onstrate the sort of hardship that you rightly empathize with will 
have those lawsuits dismissed. 

But make no mistake, the current statute does allow what are 
called the avoiding powers. And the entire purpose behind those 
avoiding powers is to do equity. The bill strips those away. I would 
be pleased to answer your questions. 

[The prepared statement of Mr. Harbeck can be found on page 
50 of the appendix.] 

Chairman GARRETT. Thank you. 
Mr. Hammerman is now recognized for 5 minutes. 

STATEMENT OF IRA D. HAMMERMAN, EXECUTIVE VICE PRESI-
DENT AND GENERAL COUNSEL, SECURITIES INDUSTRY AND 
FINANCIAL MARKETS ASSOCIATION (SIFMA) 

Mr. HAMMERMAN. Chairman Garrett, Ranking Member Maloney, 
and members of the subcommittee, I would like to express my 
deepest sympathy for the victims of the Madoff and Stanford 
schemes. I have family and friends whose financial lives were ad-
versely impacted on December 11, 2008. And I know from personal 
interactions the havoc caused to individuals, retirees, and wonder-
ful charities by Madoff and the feeder funds that never even dis-
closed they were investing in Madoff. So I understand and in fact 
applaud the tenacity being expressed by Chairman Garrett and 
Ranking Member Maloney as they seek to help their constituents 
and the investing public at large. I also commend you for recog-
nizing more generally the need to consider changes to SIPA in 
order to better protect investors and increase investor confidence in 
the financial markets. 

I served on the 2012 task force that undertook a comprehensive 
review of SIPA. And I agree, there are proposals for reform that 
warrant consideration. Any reform proposal should be made with 
an analysis of their costs to SIPC, the members of SIPC, and the 
investing public. This is particularly important with respect to the 
proposed legislation, which would materially expand SIPC’s man-
date to provide insurance against the risk of loss due to securities 
fraud and fictitious profits. 

Congress enacted SIPA in 1970 in response to the paperwork cri-
sis of the 1960s, a time when stock certificates routinely went miss-
ing, trade processing errors were common, and there were multiple 
failures of brokerage firms. Congress created SIPC to protect the 
custody function that broker-dealers perform. And while it is cer-
tainly within the prerogatives of Congress these 44 years later to 
expand SIPA’s scope to provide insurance against losses due to se-
curities fraud and fictitious profits, we believe the costs would be 
extraordinarily high. 

The SIPC Modernization Task Force recommended changes that 
would increase the protection available to customers in at least 3 
important ways: increase the cap on advances from $500,000 to 
$1.3 million; eliminate the lower cap of $250,000 applicable to cus-
tomer claims for cash versus securities; and make individuals eligi-
ble for advances with respect to shares of their pension plans ac-
count. These types of changes would appropriately expand SIPA, 
while continuing to reflect its core purpose of protecting investors 
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against the loss of cash or securities in the event the brokerage 
firm holding their property becomes insolvent. 

The proposed legislation provides that the assets of a customer 
would be determined on the basis of the last account statement, 
with customer property in liquidation allocated accordingly. We 
have significant concerns with this approach since customer ac-
count statements in situations involving fraud reflect fictitious 
transactions and do not truly represent customers’ positions. The 
property held by a Ponzi scheme is simply the pooled investments 
of all the victims of the scheme less the amounts already misappro-
priated, and making distributions based on anything other than 
the victims’ net investments would be fundamentally unfair. 

The net investment method has been used with respect to fraud-
ulent schemes as far back as the 1920s. It has been applied by sev-
eral trustees and courts in SIPA liquidations, and we believe it 
should be used to determine net equity for purposes of allocating 
customer property in situations involving fraud. 

The proposed legislation would also add to the customer defini-
tion any person whose assets were misappropriated by an affiliate 
of a brokerage firm, whether or not the firm had custody, posses-
sion, or control of such assets. Expanding SIPA in this manner 
could ultimately result in significant increases in the costs borne 
by investors, and in some cases result in investors losing access to 
the financial markets altogether. 

Regarding the effective date, we question whether application of 
the draft bill to active liquidation proceedings is even feasible. For 
example, in liquidations in which distributions have already com-
menced, it is unclear whether customers would be required to re-
turn assets to the trustee so that the trustee could redetermine 
claims and allocations. At a minimum, retroactive application of 
the proposed bill would significantly slow down the current SIPA 
proceedings. 

Finally, it is a very unfortunate fact of life that fraud exists and 
that crooks will continue to use the financial system to find victims 
because, to quote notorious bank robber Willie Sutton, that is 
where the money is. Criminals who steal investors’ hard-earned 
money and life savings should be prosecuted and put in jail, but 
using fraudulent account statements to insure all of us against the 
risk of fraud is quite another undertaking, and its ramifications for 
businesses and investors should be carefully analyzed and debated, 
lest we inadvertently let the criminals decide which victims recover 
what amounts. 

Thank you for allowing me the opportunity to testify. I would be 
pleased to answer your questions. 

[The prepared statement of Mr. Hammerman can be found on 
page 39 of the appendix.] 

Chairman GARRETT. Thank you. 
Our next witness is making her way up here, I believe. Take 

your time. 
Welcome. 
And just to recap, since I know you just came in, please make 

sure your microphone is on. You will be recognized for 5 minutes. 
The little lights in front of you are green, yellow, and red, for that 
purpose. Your full written statement will be made a part of the 
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record, and we therefore ask all the witnesses to give a summary 
during their 5-minute presentation. So you are now welcome and 
recognized for 5 minutes. 

STATEMENT OF ANGELA SHAW KOGUTT, DIRECTOR AND 
FOUNDER, THE STANFORD VICTIMS COALITION 

Ms. KOGUTT. Thank you, Chairman Garrett. My name is Angela 
Shaw Kogutt, and I am the director and founder of the Stanford 
Victims Coalition, a nonprofit advocacy group for the victims of the 
Stanford Financial Group Ponzi scheme. 

Chairman Garrett, Ranking Member Maloney, thank you for 
holding this hearing today to discuss a much-needed amendment to 
the Securities Investor Protection Act of 1970. I applaud you both 
for your leadership in introducing the Restoring Main Street Inves-
tor Protection and Confidence Act, which has given hope to thou-
sands of financially devastated investor victims across the country 
who feel they have been unfairly denied the protection of which the 
SEC has determined they are entitled. I also thank the distin-
guished members of the subcommittee who have already joined 
H.R. 3482, and I ask those of you here today to consider this impor-
tant legislation. 

I want to point out right away that I am not the typical face of 
the Stanford victims. I am a second generation victim. Most of the 
victims are senior citizens, and for the past almost 5 years now, I 
have spent a majority of my life serving as their advocate, hoping 
to help them recover some of their losses. I have done this because 
I am younger than they are and because they deserve it. 

Like thousands of other Stanford victims, my life was forever 
changed by the events of February 17, 2009. As we watched the 
news and feared the worst in the immediate aftermath of Madoff’s 
confession, we eventually realized that Allen Stanford had stolen 
what two generations of my family worked 4 generations to build. 
And he did it through Stanford Group Company, a registered 
broker-dealer and member of SIPC. 

The SEC had known for more than a decade that Stanford was 
operating a Ponzi scheme. While Madoff had outsmarted the SEC, 
Stanford hadn’t. And the SEC knew for 12 years that he was using 
the U.S. broker-dealer to steal customer funds intended to pur-
chase CDs from Stanford International Bank. In that timeframe, 
the Stanford Ponzi scheme grew by $5 billion, including the invest-
ments of every single U.S. citizen who invested in the CDs. 

My father-in-law is an 87-year-old World War II veteran and a 
first-generation American who, again, like so many Stanford vic-
tims, was able to live the American dream, only to have it snatched 
away practically overnight. In 1965, he started a manufacturing 
business with a few thousand dollars borrowed from family mem-
bers. He and my mother-in-law put in long hours for several years, 
and eventually all three of their sons, including my husband, joined 
the business. The family worked together for more than 3 decades 
to build the business to more than 300 employees and close to $20 
million a year in revenue. At that point, the business had outgrown 
the family, and they made the decision to sell at just the right 
time, before the economic collapse of 2008. 
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As soon as the sale of the business closed, our lawyer who han-
dled the transactions suggested we invest with a brokerage firm 
that specialized in managing large accounts. She then rec-
ommended what she called a boutique brokerage firm, Stanford 
Group Company, which specialized in high-wealth clients. The fam-
ily had never heard of Stanford but agreed to a meeting. Other 
firms were also considered, but Stanford really stood out because 
of their enthusiasm, professionalism, their very high public profile, 
the top notch credentials of their advisers, and what we misinter-
preted as genuine and sincere interest in our investment goals. 

What we didn’t know is that financial advisers at Stanford Group 
Company were hooked on what they internally called bank crack 
in the highly lucrative commissions and bonuses they received for 
selling the CDs from Stanford International Bank. Also, little did 
we know that none of the financial advisers at Stanford Group 
Company knew what assets were held, if any, in Stanford Inter-
national Bank’s investment portfolio. 

How someone who has a fiduciary duty to their clients could rec-
ommend putting any of their funds in an investment vehicle for 
which they didn’t even know the underlying investments seems ex-
tremely questionable, but that was also an inside secret that Stan-
ford paid them enough to overlook. 

Ultimately, a substantial portion of the proceeds of the sale of my 
family’s business was invested with two Stanford Group Company 
financial advisers. At the first meeting, the family explained that 
they were very conservative and risk-averse. One of the advisers, 
Bill Leighton, was an estate planning lawyer. The other, Patrick 
Cruickshank, was a certified financial planner, and NFL, NBA, and 
NHL-approved financial adviser and Series 7 license holder. They 
told us their safest, most conservative investment was their exclu-
sive signature product, the Stanford International Bank CDs for 
accredited investors. We learned at the meeting that the entire 
Stanford financial group of companies, which included Stanford 
Group Company, Stanford International Bank, Stanford Trust 
Company, and more than 100 other Stanford entities all owned by 
Allen Stanford was headquartered and operated out of Houston, 
Texas, and regulated by the SEC and numerous State regulators, 
as the SEC had 33 offices across the country and more than 250 
financial advisers who are still working in the business today with 
no record on their FINRA broker check. 

We were also told that the bank’s portfolio was managed by a 
team of money managers in Memphis, Tennessee, with a company 
called Stanford Capital Management, which was also regulated by 
the SEC. We were told that the international CDs were better than 
investing in a U.S. bank CD because the international CDs were 
securities, and they were backed by SIPC, which was up to 
$500,000, and the FDIC at the time was only $100,000. Many Stan-
ford victims made their decision to make that investment because 
of the securities product versus the bank product. 

It is now almost 5 years later and SIPC has continued to deny 
protection of Stanford Group Company customers by saying we re-
ceived the securities we purchased through SGC, which simply is 
not true. Our money was stolen. How could we have gotten a secu-
rity when the owner of the broker-dealer stole our funds? Allen 
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Stanford is serving a 110-year jail sentence for stealing our money 
right here in the United States, not for committing an Antiguan 
bank fraud, which has not even been alleged in the country of Anti-
gua. 

In November 2009, the Stanford Victims Coalition formally asked 
the SEC to review the SIPC’s determination about SGC customers’ 
right to protection under SIPA. After more than a year of the SVC 
suffering the burden of proof and producing hundreds of SGC cus-
tomer documents at a time to the SEC only to have the target 
moved each time and more documents requested, it appeared the 
SEC was obviously avoiding making a determination. The SVC’s 
members then asked our political leaders to urge the SEC to make 
a determination. More than 50 Members of the House and Senate 
signed on to a letter asking the SEC to give the SVC an answer. 
Still, no answer, only repeated promises that a vote would happen 
soon, which I have now learned in SEC language could be months 
or even years, given the way they have handled the Stanford case. 

Finally, when it appeared this game would go on forever, while 
Stanford victims were losing their homes and going without life ne-
cessities, Senator David Vitter blocked the nomination of an incom-
ing SEC Commissioner until Stanford victims were given an an-
swer. This was not a political play. Senator Vitter never told the 
SEC how to vote. He just asked them to give the investors an an-
swer, to just take a fair vote and give us an answer. The vote was 
taken, and as the SVC and our counsel had hoped, the SEC deter-
mined that SGC customers were entitled to protection under SIPA 
because the SIB CDs were fictitious securities, and SGC customer 
funds intended to purchase the CDs were either acquired by Stan-
ford Group Company to pay the broker-dealer’s expenses or were 
outright stolen by Allen Stanford. 

Chairman GARRETT. I am going to ask you— 
Ms. KOGUTT. In closing, I would just like to say one more thing. 

There are thousands of investors who truly are living in poverty 
right now. This summer, an article came out in the Baton Rouge 
newspaper that a food bank was going under, mainly because of 
the devastation caused by the losses in Baton Rouge of the victims 
of the Stanford financial fraud. They are living on donations from 
charity. 

Chairman GARRETT. Thank you. 
Ms. KOGUTT. Thank you for holding this hearing and for allowing 

me to speak for the victims. 
[The prepared statement of Ms. Kogutt can be found on page 67 

of the appendix.] 
Chairman GARRETT. Thank you. 
Mr. Stein, you are now recognized. 

STATEMENT OF RON STEIN, PRESIDENT, THE NETWORK FOR 
INVESTOR ACTION AND PROTECTION (NIAP) 

Mr. STEIN. Thank you, Chairman Garrett, Ranking Member 
Maloney, and members of the subcommittee. My name is Ron 
Stein. I am the president of the Network for Investor Action and 
Protection, a national not-for-profit organization dedicated to im-
proving our Nation’s investor protection system. I am also a reg-
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istered investment adviser, a certified financial planner, and a 
member of the financial services industry in good standing. 

Over 1,000 members of our organization were victims of the 
Madoff fraud. I am honored to speak to you today, as others have 
done before me, to give voice to the mostly middle-class investors 
who were devastated by this fraud, and who are being stripped of 
protections from SIPC and the SIPC-appointed trustee. 

Perhaps more, I am here on behalf of small investors, millions 
of small investors who have not yet been victimized, who depend 
on Congress, the regulatory apparatus, and the industry for the 
protection of their life savings should similar financial disaster be-
fall them. 

So where do we stand today, 5 years after, regarding the Madoff 
fraud? Frankly, thousands of lives upended with another thousand 
being sued, story after dismal story of family horrors, depression, 
premature deaths, suicide, loss of medical care, life savings obliter-
ated, gruesome and devastating stories. 

This is not what Congress intended when it first passed SIPA 
law in 1970 amidst the turmoil of hundreds of brokerage insolven-
cies, recession, massive theft, fraud, and, yes, Ponzi schemes. The 
creation of SIPC, the insurance-like entity, was the cornerstone of 
that legislation and an essential step to providing certainty, con-
fidence, and trust to investors as Congress was ushering them 
away from the certainty of their physical securities to the new, 
more manageable world of the investment statement. It goes way 
beyond a custody function; it goes to ensuring confidence in the in-
vestment markets themselves. 

Now, Congressman Garrett quoted President Nixon and several 
others. I would just like to include one additional excerpt from the 
original Nixon testimony on signing SIPA legislation in 1970. He 
said pertaining to the SIPA law, ‘‘It protects the small investor, not 
the large investor, since there is a limit on reimbursable losses. 
And it assures that the widow, the retired couple, the small inves-
tor who has invested their life savings in securities will not suffer 
loss because of an operational failure.’’ 

I would like to point out that neither Nixon nor anyone else at 
that time ever said that profits weren’t going to be protected, or 
mentioned the words ‘‘fictitious profits’’ as an exception to this pro-
tection. That is revisionist history. 

Following the passage of this legislation in 1970, every brokerage 
firm trumpeted SIPC protection to its customers, and every cus-
tomer was informed that they are/were protected to the SIPC limit 
based on their account statement values should their broker fail. 
This was part of every broker’s security training, every one. I 
know. There were no asterisks. There were no exceptions. There 
was no hint of being sued. And it was upon these promises that the 
financial services industry was able to gain the trust of the Amer-
ican public and explode in size. 

Now, how do those promises and Congress’ intentions comport 
with the realities today? 

Fact: The majority of Madoff investors will not receive a penny 
of the SIPC advance guaranteed by Congress under SIPA statute 
as a result of the net investment methodology the trustee has cho-
sen to use. 
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Fact: Over 1,000 investors acknowledged as being innocent by 
the trustee are being vigorously sued like thieves and criminals, 
many having already lost everything. 

Fact: Institutions and professional investors are receiving over 80 
percent of the recoveries of customer property. Many of these enti-
ties that the trustee himself has indicated should have or could 
have known about the fraud. 

Fact: In addition to saving SIPC over $1 billion by the trustee’s 
own calculations, the trustee and his associated consultants have 
similarly been enriched by almost $1 billion, and that number 
could grow, and those are funds which could have gone to those 
who have been devastated and go to needed education to prevent 
further frauds of this nature. 

There is simply no rational way to conceive that this is the out-
come that Congress would have preferred were it sitting here 
today. Indeed, this is precisely what Congress would have sought 
to avoid, and clearly in no way would the American public have 
supported a SIPA law in 1970 if this was seen as a possible out-
come. 

The implications of this would be disastrous and could be disas-
trous to all investors today. What investor in their right mind could 
possibly trust that SIPC would be there or, worse, not sue them for 
withdrawing funds from their own accounts? What retirees would 
want to see their protections reduced just when they are drawing 
on their life savings? Once investors realized their protections don’t 
exist, consider the impact on the financial services industry as in-
vestors withdraw and move funds from one firm to another. 

Let me be clear. I am deeply, deeply troubled as a financial prac-
titioner about the failures of the regulatory entities that were 
charged with the responsibility to protect or unmask this fraud at 
a much earlier level. But I am also deeply distressed that members 
of my own industry, when they had the knowledge or the thought 
or the concern about a fraud, chose not to come forward. I hope 
that will change as we go forward. 

But I am truly infuriated at SIPC’s lack of response in a human 
way to help protect the investors they were charged with pro-
tecting, and that they have thumbed their noses at Congress, re-
fused to go to Congress when they could have to ask for guidance 
in this issue and instead taken it on their own to create the situa-
tion we are in today. 

H.R. 3482, the Restoring Main Street Investor Protection and 
Confidence Act is an important step to restoring the most basic 
protections that investors need at this time. I want to thank Con-
gressman Garrett for showing tremendous leadership in this, for 
Congresswoman Maloney and the rest of the committee in sharing 
support, and I truly hope the industry will stand with us in sup-
porting this very important legislation. Thank you very much. 

[The prepared statement of Mr. Stein can be found on page 151 
of the appendix.] 

Chairman GARRETT. Thank you. 
Ms. Shean, welcome, and you are recognized for 5 minutes. 
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STATEMENT OF SUZANNE SHEAN, A CUSTOMER OF STANFORD 
INTERNATIONAL BANK 

Ms. SHEAN. Thank you. I would like to thank Chairman Scott 
Garrett and Ranking Member Carolyn Maloney for holding this 
hearing today and allowing me to speak about my experience as a 
victim of the Stanford Financial Group Ponzi scheme. I would also 
like to thank you from the bottom of my heart for giving victims 
like me hope for recovering our stolen retirement savings by intro-
ducing H.R. 3482. Thank you also to all the subcommittee members 
here who have already joined this desperately needed bill. 

My name is Suzanne Shean, and I am 64 years of age. I live in 
Carriere, Mississippi. Allen Stanford and the SIPC member broker- 
dealer Stanford Group Company took more than my life savings of 
a quarter million dollars invested just 18 months before the SEC 
took the Stanford group of companies into receivership. He took 
from me what money can’t buy. He took my husband’s life, my soul 
mate, my daughter’s daddy, my grandchildren’s granddad, and the 
life we had together. 

When the news of the Stanford scandal broke, I had just had sur-
gery and was undergoing radiation treatments for breast cancer. 
My sweet husband Michael sheltered me from the news for months 
during my treatments and recovery. Michael had also had cancer, 
colon cancer, and underwent surgery in March of 2008. The doctors 
were able to remove it all, and they said he did not need radiation 
or chemo or any kind of other treatment, but being a victim of a 
Ponzi scheme is like cancer itself. The stress eats away at you. For 
some, that happens slowly. For Michael, it only took 6 months. 

His cancer returned with a vengeance and quickly spread 
throughout his body. The burden of losing our life savings was just 
too much for him, especially when he carried that burden alone for 
so long to protect me while I was sick. 

He died on April 29, 2011, at the age of 66 years old. 
Before Michael died, he worried so much about me and my future 

alone without our savings. My greatest hope was that he would be 
comforted with the knowledge that SIPC would make things right 
for us before he died. That didn’t happen. 

I only saw my husband cry 3 times in our 43 years of marriage. 
Tears of joy at the birth of our daughter in 1969, tears of helpless-
ness when neighbors had to help me pick him up after he fell a few 
weeks before he died, and tears of anguish when he asked me to 
forgive him. He had liquidated our IRA stock market portfolios to 
invest in safer IRA CDs with Stanford International Bank, with 
the Stanford Group Company. He was inconsolable, but it was not 
his fault. The safety net created to protect investors like us had 
failed to do so. 

During our whole lives together, Michael and I worked so hard 
to put money away so we could retire one day and enjoy our golden 
years. For him to die thinking that was all in vain is an abomina-
tion of the very soul of our society. 

Discovering that the SEC knew Stanford Group Company was in-
volved in a Ponzi scheme for more than a decade before we in-
vested with them added insult to injury. The double whammy of 
SIPC announcing it had absolved itself from protecting us was just 
inconceivable. 
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I am now forced to work two jobs to keep my home. As a working 
widow under 66 years of age, I am not entitled to my husband’s 
Social Security checks because my salary is over $17,000 a year. I 
should be enjoying my grandchildren and the fruits of my labor for 
these past 64 years. Instead, retirement is not an option now that 
our entire IRA is gone. 

What will happen to me when I can no longer work? The 1 per-
cent recovered by the Stanford receiver after almost 5 years will 
just about cover one house note and my trip here today. 

Michael and I were very conservative investors, and we en-
trusted Stanford Group Company, a registered broker-dealer and 
SIPC member, to invest our IRA funds safely. We were told be-
cause we had an IRA that Stanford Trust in Louisiana would hold 
custody of our investments, and we felt comfortable with this in-
vestment because every aspect was being managed in the United 
States and regulated by government. 

But what we didn’t know did hurt us. We had no idea that Stan-
ford Trust Company was created by SGC as a way to tap into a 
whole new source of money to feed the Ponzi scheme. Hundreds of 
millions of dollars of innocent investors’ IRA funds were lost. The 
Stanford Trust Company was a subsidiary company of SGC and 
was created as a State-regulated entity solely to evade oversight by 
the Federal Government. The Louisiana Attorney General’s Office 
later explained that SGC employees operated the trust company 
and even served as its board of directors. In short, SGC held cus-
tody of our CDs, and our savings never left the United States and 
never went to purchase securities of any kind. 

We were shocked when we found out that SIPC announced we 
didn’t qualify for protection because we weren’t customers of SGC 
because it supposedly didn’t hold custody of the fictitious Stanford 
International Bank CDs. But we had a customer contract with 
SGC, and our account numbers begin with STSGC. What SIPC was 
telling us seemed like hyper-technical legalese designed solely to 
avoid covering our losses, despite other similar SIPC cases in which 
investors were protected. SIPC was behaving as if it was a private 
insurance company with government immunity, and they have got-
ten away with it so far at the expense of thousands of victims just 
like me. 

Here we are, innocent investors, who used a SIPC member 
broker to purchase securities that come to find out didn’t even 
exist, and SIPC is treating us as their enemy. The CDs were an 
imaginary investment vehicle designed to take money from Stan-
ford’s right hand, Stanford Group Company, and steal it with its 
left hand, Stanford International Bank. In short, we have been vic-
timized again and again, first by the SEC for not stopping Stanford 
Group Company when they were aware of misappropriations of 
customer funds and other fraudulent activities, and then by Allen 
Stanford himself, who stole our money, and then a third time by 
SIPC because they have told us Allen Stanford stole our money the 
wrong way. 

Chairman GARRETT. Ms. Shean, I would ask you to come to a 
conclusion. 

Ms. SHEAN. Okay. I beg you to please close the loopholes in the 
law that SIPC has manipulated in order to protect it. It means Mi-
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chael—I will never have Michael back, but I know his soul will rest 
in peace if he knew I was taken care of. That would mean the 
world to me. I am a survivor. Yesterday was my 5th year anniver-
sary of being cancer free. Please don’t take hope away from me. 
Thank you for your time and your attention. It has been my honor 
to share my story with you today. 

[The prepared statement of Ms. Shean can be found on page 125 
of the appendix.] 

Chairman GARRETT. Thank you, Ms. Shean. 
And finally, Mr. Friedman is recognized for 5 minutes. 

STATEMENT OF NEIL FRIEDMAN, A CUSTOMER OF BERNARD 
L. MADOFF INVESTMENT SECURITIES 

Mr. FRIEDMAN. Thank you, Mr. Chairman, and members of the 
subcommittee, for the opportunity to be here and to tell my story. 
My greatest loss is something that SIPC would never cover, the 
loss of my wife after 53 years of marriage. I am 79 years old. I am 
a veteran of Korea, and I am left with two wonderful children and 
four grandchildren. My daughter has MS. My children relied upon 
me and my account—although it was not large, because I by no 
means was considered rich—to take care of them if they needed it. 
I put in—let me go back to my story on how I got involved, if I 
may, with Madoff. 

A friend of mine in 1962 had a daughter the age of my son who 
played in a playground together. Their father was Bernie Madoff’s 
CPA, Jerry Horowitz, and Jerry and I were strictly friends until I 
went into my own business, which was subsequently in the middle 
of the 1960s, when I opened a life insurance agency, and he became 
my CPA. Jerry had been investing with Madoff well before the 
1980s, and so I felt that his due diligence, with the SEC as a 
backup and SIPC as a last resort would take care that if we lost 
everything, we would at least recover something. I put in my pen-
sion plan assets. I even sold Madoff in the early 1980s a retirement 
program and had free access to his office at 1 Wall Street, walked 
around, knew all the employees, and was never aware of anything 
that was not honorable. 

I am a graduate of NYU. I graduated as an accountant, hated 
that as a profession, and ended up in the insurance business, 
which was more personable. I grew moderately, I marketed with 16 
different life insurance companies across the United States, actu-
ally specializing in impaired risks as well as competitive products. 
And I was able to amass, I guess, well, the balance was about $2 
million in my retirement program, which my employees had the op-
tion of not partaking in, thank God, and my personal savings. 

I am now living on Social Security, with a little money in the 
bank, which primarily was the result of refunds from Internal Rev-
enue for the taxes I paid in my, was forced to pay mandatory at 
70 and a half to withdraw moneys. In essence, that is my story. I 
got a part-time job, maybe 1 day a week or 2 or whatever they 
needed me, and I really have no source of income other than Social 
Security, which is $1,400 a month. I had to put my house in a re-
verse mortgage just so I could stay there. I would not live with my 
children. And I thank you all for this. 
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[The prepared statement of Mr. Friedman can be found on page 
36 of the appendix.] 

Chairman GARRETT. I thank you for your testimony, and I thank 
everyone for the testimony, and so we will go to questioning now. 
I guess I will begin with Mr. Harbeck. Would you agree that when 
SIPA was passed in 1970, the creation of the SIPC fund capitalized 
by industry assessments was the feature given the most attention 
in the Floor discussion in the House and the Senate? 

Mr. HARBECK. I am not sure I understand. 
Chairman GARRETT. In other words, the establishment of the 

fund, the focus was in large part in setting up a fund because it 
provided liquidations at broker-dealer firms with another source of 
relief coming from the assessments. 

Mr. HARBECK. That was absolutely one of the major components 
of the bill, yes, sir. 

Chairman GARRETT. Right. So, by doing that, you are going be-
yond conventional bankruptcy to try to do what, to mitigate losses, 
correct? 

Mr. HARBECK. That is correct. 
Chairman GARRETT. And so in providing for the supplemental re-

lief to customers of failed broker-dealers, is it correct to say that 
the overarching congressional purpose was to restore and maintain 
the confidence of investors, particularly nonprofessional investors, 
in their continued participation in capital markets for the benefit 
of the economy? 

Mr. HARBECK. That is also correct. 
Chairman GARRETT. Right. So, a couple of points taken from 

that. 
Mr. Stein, what was the number you gave as far as where the 

distribution is at this point as far as between regular just retail in-
vestors versus institutional investors? 

Mr. STEIN. Over 80 percent. 
Mr. HARBECK. I would love to address that, if I may. 
Mr. STEIN. Over 80 percent of the funds in terms of dollar 

amount will be going to institutional investors based upon the re-
covery numbers that the trustee and SIPC have provided. 

Chairman GARRETT. And is it true—overall, have the majority of 
people who have been taken advantage of in the Madoff situation 
received compensation payments or have the majority not received 
payments? 

Mr. STEIN. The majority have—first of all, talking about direct 
investors, if we added indirect investors, the number of those who 
have received relief is fractional, but the majority of investors have 
not received any SIPC protection whatsoever, and significant num-
bers of those who have received protection have had those protec-
tions, those amounts reduced significantly because of the net in-
vestment method adopted by the trustee. 

Chairman GARRETT. And I should probably take this moment 
just to be clear here that we are talking about two, I don’t want 
to call it pots of money here, but two avenues of money of relief, 
right? One is advances, correct me if I am wrong on any of this, 
the advances which basically comes from the industry-generated 
fees, right? And the other is the recaptured or recovered money 
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when the trustee goes out and re-collects, collects the money from 
the bad actors in this; is that correct? 

Mr. STEIN. Yes. 
Chairman GARRETT. Right. So there are two pots of money here. 

And in the legislation before us, essentially we are talking about 
making sure that—we are really not making any changes with re-
gard to the recovered money? I will go to Mr. Stein for that. 

Mr. STEIN. The trustee is given a significant range of opportunity 
to apply what methodology he feels is most appropriate regarding 
the recoveries of customer property, but regarding SIPC advances 
themselves, this legislation is making clear that the trustee does 
not have the right to change the intent of SIPA law to suit the pur-
poses of the SIPA fund or any other rationalization he can come 
up with to do so. 

Chairman GARRETT. Right. Mr. Hammerman, I do sincerely ap-
preciate your opening comment with regard to your concern for the 
victims and also for your statements and your association to try to 
work with us on this legislation, I do appreciate that. One comment 
that you did make, though—you did say this point, you said that 
fraud is a fact of life, and you said something that has been with 
us always, words to that effect you said. Ponzi schemes, I guess, 
have been with us always. You didn’t say that, but I guess that 
means that you would agree with that in one way, shape or form 
or another, right? 

So if that is the case, then back in 1970 when they created this 
law, and they created the fund, created the whole—and the focus 
was on the SIPC fund, they must have known at that point in time 
that Ponzi schemes existed, but I didn’t see anything in the origi-
nal law, and I certainly didn’t see anything in the Senate discus-
sions on this where they created a Ponzi exemption. When did that 
come about? 

Mr. HAMMERMAN. Mr. Chairman, there is no Ponzi exemption, as 
you explain. The way I understand it is the way it would work is 
if you as a customer gave, let’s say, $100,000 to a brokerage firm 
with the expectation that the brokerage firm would buy securities 
for you— 

Chairman GARRETT. Right. 
Mr. HAMMERMAN. —in the account, and then that brokerage firm 

turns out to be a Ponzi scheme, for example, then you would be 
covered for that $100,000 of cash that you gave for the purpose of 
buying securities, full stop. 

What would not be covered is, let’s say you gave that $100,000 
and the monthly statement— 

Chairman GARRETT. But that was—I know where you are going 
to go with this, but that was not said in the original law. Isn’t that 
just a creation of later court cases? 

Mr. HAMMERMAN. That is not my understanding, but I am not 
an expert in SIPC and the court cases. 

Chairman GARRETT. Okay. And I am going to be mindful of the 
time because we are coming up on votes, so—I have a whole series 
of other questions, but I will return probably in a second round to 
the gentlelady from New York. 

Mrs. MALONEY. Thank you, Mr. Chairman. 
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And I thank all the panelists, and I think the basic question is, 
what does SIPC insure? And going forward, what should it insure 
in the future? How do we make that clear to investors? Because we 
heard from victims that in the case of Stanford, they weren’t in-
sured in anything. 

Is that correct, Ms. Kogutt? SIPC did not insure or give any pay-
backs at all to the Stanford victims, right? 

Ms. KOGUTT. None whatsoever. 
Mrs. MALONEY. None whatsoever. 
Ms. KOGUTT. We actually haven’t even been able to file claims 

because there is no liquidation, so we have had no right of a judi-
cial review of if our claims are valid or not. 

Mrs. MALONEY. So this is a tremendous problem going forward, 
and in terms of Madoff, were payments done in Madoff or not from 
SIPC? 

Mr. STEIN. Yes. Approximately half of the Madoff direct cus-
tomers received SIPC compensation. 

Mrs. MALONEY. What, $500,000 for securities, or what compensa-
tion did they get? 

Mr. STEIN. Up to $500,000. The average payment is a little less 
than that. But for those who were fortunate enough, and I say that 
very carefully, when they were fortunate enough not to have need-
ed to pull funds out of their plan to live on, they were able to re-
ceive SIPC compensation, and that gets to the fundamental prob-
lem, and the public policy debacle that SIPC and the trustee are 
representing here. 

Witness, as Exhibit A, what Mr. Friedman has experienced. Here 
is a man who has put his whole life savings into a retirement plan. 
He retires with the intention of being able to live off that savings, 
and because he has withdrawn money to live off those savings, pre-
cisely as Congress would have wanted him to do, precisely as he 
needed to do, he is being tortured because those funds are being 
denied him. Any penny he has taken out in his retirement has 
been deducted from the amount of money that he has put in. So 
basically anybody who is utilizing a retirement experience, who has 
been withdrawing funds for the cost of living over any period of 
time, has probably exceeded even the amount of money that they 
have contributed over their lifetime to their savings. We are actu-
ally having—we are actually reducing protections for those people 
precisely for whom we should be going out of our way to improve 
protections, and that is an unfortunate consequence. 

Mrs. MALONEY. Also they are saying if it is a Ponzi scheme, you 
are not covered. Obviously, they didn’t know it was a Ponzi scheme; 
the government didn’t know it was a Ponzi scheme. And so, I think 
a crucial issue, and I guess I want to ask Mr. Hammerman, what 
does SIPC cover now, and if you could get it back to us in writing, 
and what do you think it should cover in the future? And obviously, 
the situation of Stanford, of where no determination and an out-
rageous Ponzi scheme, I would like to know from Mrs. Kogutt in 
writing where you say the SEC knew about this Ponzi scheme for 
12 years, if anyone knew about it and didn’t report it or stop it, 
that is a criminal offense. So, that is a whole other subject. We are 
looking at the SIPC moneys now. So who do you think—what does 
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it cover now, and what should it cover? And if you could answer 
some of the salient issues that the victims raised to you today. 

Mr. HAMMERMAN. Ranking Member Maloney, as I tried to ex-
plain in answering the chairman’s question, I believe today, SIPC 
would cover an investor who put in, let’s say, $100,000 with a bro-
kerage firm with the expectation that the brokerage firm was going 
to purchase securities, and if that brokerage firm turned out to be 
a Ponzi scheme, that amount of money would be covered and ad-
vanced by SIPC. 

When you asked about what it should cover going forward, I 
think that raises an entirely appropriate— 

Mrs. MALONEY. Mr. Hammerman, that is not what she testified 
to. That is not with the Stanford people. They bought securities. 
They bought CDs that apparently the SEC and other people knew 
about, and then they are told that is not applicable. 

Mr. HAMMERMAN. Ranking Member Maloney, I do not profess to 
be an expert or extremely familiar with every underlying fact with 
Stanford. From my limited understanding, the investors invested in 
CDs issued by an Antiguan bank. Now, they may have—that is my 
understanding of what happened, and what foreign— 

Mrs. MALONEY. At the very least, going forward, it should be 
clear— 

Mr. HAMMERMAN. No, going forward— 
Mrs. MALONEY. —any CD from a foreign bank, that nothing from 

a foreign bank is covered because they can’t even get it resolved 
in the foreign bank, they won’t even acknowledge that there was 
a problem. So the main thing is investors have to know what they 
are getting, and they were totally misled. They thought it was in-
sured, that they would have this protection, and going forward, we 
made a mistake, it is in a foreign bank, you are not covered. So, 
I think we have to be clear at the very least going forward that 
people know what their situation is. 

Mr. HAMMERMAN. I agree. I am sorry, Mr. Chairman? 
I was just going to say I agree on a going-forward basis that we 

need to be clear, and there is a public policy issue about insuring 
against all sorts of financial fraud. The FBI estimates $40 billion 
of financial fraud a year. They also estimate $1 billion to $3 billion 
in micro cap securities fraud, and the question is, what are we 
going to be— 

Chairman GARRETT. Thank you. I know there is—but I want to 
get to the gentleman from Virginia. 

Mr. HURT. Thank you, Mr. Chairman. 
I want to first of all thank the chairman for holding this hearing. 
And I want to thank each of you for being here. This is sort of 

rare in Washington, it seems to me, where you have folks who are 
not necessarily represented by moneyed interests here testifying 
before your Congress, a Congress that you own, about how to im-
prove a law that clearly has been implemented in a way that is less 
than perfect. So I want to, as a former prosecutor who has dealt 
with people who have been the victim of theft, outright theft, thank 
you for joining us today. I thank the chairman for spearheading an 
effort to try to improve the way this works. 

I guess I would like to begin with Mr. Harbeck, who it sounds 
like you have been with SIPC for 38 years total. Mr. Stein in his 
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opening statement and in his written testimony indicated, and the 
chairman alluded to this, indicated that as a fact that institutions 
and professional investors were receiving over 80 percent of the re-
coveries in the Madoff case. Over $9 billion has been recovered, and 
that is a striking—I think that is a striking fact as stated. 

Mr. Harbeck, I would like to know if you think that is—first, do 
you agree with that, and second, if that is true, do you think that 
is consistent with what the intent of this law was as passed? 

Mr. HARBECK. Let’s connect the dots. Thank you for the oppor-
tunity to do so. 

Mr. HURT. Yes, but please be— 
Mr. HARBECK. The answer, sir, is that if an institution such as 

a pension fund has a claim with Mr. Madoff, and the pension fund 
has a thousand indirect victims of Mr. Madoff, by paying that insti-
tution, one gets the money to the indirects. That is precisely how 
the system works. The pension fund had the contract with Mr. 
Madoff. If it had a $10 million pension fund with Mr. Madoff— 

Mr. HURT. Okay. 
Mr. HARBECK. They have already gotten 4.2 back. 
Mr. HURT. Do you believe that has been applied fairly, and is 

that the way the law is intended to work? 
Mr. HARBECK. Yes, sir. 
Mr. HURT. Mr. Stein, do you have a response to that? 
Mr. STEIN. I think the first response is that it doesn’t take into 

consideration the fact that you have 1,000-plus victims who have 
been denied any SIPC protection whatsoever, so let’s just start 
there, that whether or not funds are going to a pension fund is im-
material to the moneys that SIPC should be advancing to those 
small, middle-income investors who invested directly with a regu-
lated registered broker-dealer, as Congress and the financial serv-
ice industry intended. 

Getting to the issue of a pension fund, a very small percentage 
of the total dollars that have been distributed to the institutional 
investors are going to pension funds, which is not to say that pen-
sion funds shouldn’t receive their distribution, but Mr. Harbeck 
uses an example of an entity that is receiving a benefit. And in 
using that particular example, he misleads the committee as to the 
most, what constitutes the majority of the entities that are receiv-
ing the funds. And the fact of the matter is that the kinds of funds, 
the kinds of institutions the trustee himself has alleged could have 
known and should have known about this fraud were the ones that 
are receiving most of these funds, and the fact of the matter is that 
over a thousand innocent victims are being sued. 

Mr. HURT. Okay. I hope I have time for one more question. Again 
to Mr. Harbeck, a second fact that is stated in Mr. Stein’s testi-
mony is the fact that in addition to saving SIPC over a billion dol-
lars by the trustee’s own calculations, the trustee and his associ-
ated consultants have similarly been enriched by almost $1 billion, 
funds which could have gone instead to the devastated and des-
perately needed, those who desperately needed it. Is that true? 
Would you agree with that as a fact? And, again, do you believe 
that is consistent with the intent of Congress, and is that fair? 
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Mr. HARBECK. The billion dollars in administrative expenses in 
the Madoff case went to compile the $9 billion fund that the trustee 
has been able to recover. 

Mr. HURT. So you think that is fair? 
Mr. HARBECK. I think that is an extraordinary return, yes, sir. 
Mr. HURT. Mr. Stein? 
Mr. STEIN. That is kind of patently absurd on its face because 

$7.2 billion or approximately was immediately recovered by the De-
partment of Justice. Early in the trustee’s proceedings, long before 
the number had reached $100 million, another 2.2 was negotiated 
with another estate. So the amount of money the trustee has actu-
ally utilized to effectively recover funds has been an enormous 
amount. If you look at the investment quality of the return on in-
vestment for the trustee for the majority of that $1 billion in ex-
penditures, a relatively small amount of money has been recovered 
from the large institutional investors. 

Mr. HURT. Okay. Thank you. My time has expired. 
Chairman GARRETT. Thank you. 
The gentleman from Colorado. 
Mr. PERLMUTTER. And I, again, want to thank the Chair and the 

ranking member for tackling what is a very difficult and 
unsatisfying problem because no matter how you push the balloon, 
somebody gets hurt, because this is all a sham, and everybody has 
been robbed from the beginning to the end. Now the way I look at 
it is, there are three pots of money—we talked about two. There 
really are three pots of money. And I am sorry, ma’am, you are Ms. 
Kogutt? How do you say it? 

Ms. KOGUTT. ‘‘Kogutt.’’ 
Mr. PERLMUTTER. ‘‘Kogutt,’’ pardon me. There really are three 

pots of money: You have the insurance fund, and how big are we 
going to make that insurance fund so that we can cover people who 
have been lost, and how many tiers down? Is it the direct investor, 
is it the second direct, indirect investor, third? Then, you have the 
recovery that goes on among the people who have been defrauded. 

So, Ms. Shean, you get, your husband gets in at the end of Stan-
ford, okay? You are helping the guys who got in earlier into the 
fraud than your poor husband and you. You are in 18 months be-
fore they close it down, but there were people in 3 years, 4 years, 
5 years; they are the ones getting interest payments off of your 
money. So, that is the second. 

Then, you are trying to figure out how do we resolve it so that 
everybody is treated equally, the early guys get paid, but the late 
guys don’t get paid? They are hurt? 

And then there is the third pot of money, which, Ms. Kogutt, you 
reminded me of, is those people who got you into the deal, okay? 
Whether it was the lawyers or the accountants or the advisers or 
some other company, and then there are all those lawsuits about— 

Ms. KOGUTT. Actually, there are no lawsuits. 
Mr. PERLMUTTER. There certainly are in the Madoff side. 
Ms. KOGUTT. There should be. 
Mr. PERLMUTTER. I don’t know about on the Stanford side, but 

there certainly are on the Madoff side. 
Ms. KOGUTT. There should be on the Stanford. There is a litiga-

tion stay that has been in place since February 2009. 

VerDate Nov 24 2008 18:14 May 07, 2014 Jkt 086688 PO 00000 Frm 00030 Fmt 6633 Sfmt 6633 K:\DOCS\86688.TXT TERRI



25 

Mr. PERLMUTTER. Here is the question, and I appreciate the 
ranking member and the chairman for tackling this. Do we try to 
even it out? Is equity—everybody was robbed, so everybody is going 
to be treated equally, or do the first people get to make out better 
than the guys who put their money in at the end? That is a policy 
question. For me, I think the equality, everybody being treated 
equally is appropriate. 

You then have the lawsuits against the advisers, and then you 
have the question of how big should we have this insurance fund? 
And will the broker-dealers or the taxpayers add to that insurance 
fund? Because the losses from Madoff and the losses from Stanford 
are so huge, they swamp the fund. It is just gone. It is bankrupt 
because we haven’t made it that big because we hadn’t seen those 
kinds of losses before. And in my previous life as a lawyer, I rep-
resented victims of Ponzi schemes. I represented trustees trying to 
collect money for the victims of Ponzi schemes. These are horrible 
situations because everybody is—and I want to use a crass term, 
but I am not going to since I am on the microphone—robbed, and 
I don’t know that there is a good answer. 

Ms. Shean, please? 
Ms. SHEAN. One of the things that confuses me is that we in-

vested in Stanford Trust Company. 
Mr. PERLMUTTER. It is all phony. 
Ms. SHEAN. But Stanford was a member of SIPC. 
Mr. PERLMUTTER. Absolutely, I agree. 
Ms. SHEAN. As an investor, when I purchase an IRA government- 

approved account, or I should say my husband did, and my state-
ments come from Baton Rouge, Louisiana; there is no mention of 
Antigua. I have— 

Mr. PERLMUTTER. I know, but it is snake oil. It is not real. That 
is the problem. And when you told—when you brought up that the 
SEC knew 12 years in advance, okay, that is horrible. And I don’t 
know how we want to try to compensate you for that. That is ter-
rible. 

Ms. SHEAN. So since Stanford was a member of SIPC, what is 
SIPC covering? 

Mr. PERLMUTTER. There ought to be something from the insur-
ance fund available to you, and I don’t know why you are not get-
ting some recovery, but there were so many people making a claim 
against that fund, it is gone. 

Ms. SHEAN. So they were accepting money from a brokerage firm 
that was being run illegally? 

Mr. PERLMUTTER. Correct. 
Ms. KOGUTT. Can I comment on that? 
Mr. PERLMUTTER. Sure. 
Ms. KOGUTT. Part of the provisions of SIPA, 78eee(a)(1), if the 

SEC or any self-regulatory organization is aware of facts which 
lead it to believe that any broker or dealer subject to its regulation 
is in or is approaching financial difficulty, it shall immediately no-
tify SIPC. However, in 1997, the SEC had an item of interest in 
their very first exam— 

Mr. PERLMUTTER. That is a troubling fact, and I am not sure 
what the heck to do with that, because you don’t have to have a 
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claim against the United States, I am not sure you could do it, but 
I feel like you have a claim— 

Ms. KOGUTT. There have been lawsuits against the SEC. The one 
that has moved forward the most is the one that has alleged the 
SEC’s violation of SIPA for this particular role because the broker- 
dealer had a negative 1,400 percent loss year after year, so they 
are at a negative operating loss, and it grew every single year. 

Mr. PERLMUTTER. And, look— 
Ms. KOGUTT. Why didn’t SIPC know that? 
Mr. PERLMUTTER. Your testimony is very compelling, but my 

time has expired. 
Chairman GARRETT. The gentleman’s time has expired. 
Mr. PERLMUTTER. I appreciate you all coming here and sharing 

with us. This is a tough deal, and I appreciate them tackling it. I 
am not sure they have the right answer. 

Chairman GARRETT. I appreciate that the gentleman’s time has 
expired. I also appreciate the fact that the gentleman indicated 
that Ms. Shean probably should receive something from the SIPC 
fund. 

I now recognize Mr. Hultgren. 
Mr. HULTGREN. Thank you, Mr. Chairman. 
I, too, thank you all for being here today. I know this is a very 

difficult thing. 
I would like to focus my questions for on, Mr. Harbeck, if that 

is all right, just for me to help understand a little bit more of some 
of the challenges here. Focusing on the SIPC Modernization Task 
Force report, I know one of the recommendations is to eliminate 
the distinction between claims for cash and claims for securities 
during the resolution of a failed broker-dealer. First, I wondered if 
you can explain why this distinction between cash and securities 
claims may have existed before and, second, why SIPC feels the 
distinction is no longer appropriate or necessary? 

Mr. HARBECK. First of all, that is not SIPC’s position; it is the 
task force’s position. And SIPC will be responding to the task force 
on or before its next February board meeting. What the original 
distinction tied the amount of cash directly to the amount of cash 
available for the FDIC, and rose with that dollar number. But in 
point of fact, sometimes cash gets literally caught in the form of a 
check going to someone when they didn’t really want to leave cash 
with the brokerage firm, it just happened to be caught as cash as 
the brokerage firm failed. The task force looked at that and said 
it might be appropriate to simply abolish the difference. 

Mr. HULTGREN. I wonder if you could explain how fictitious secu-
rities are categorized in this process. And as you talk about that, 
are claims for fictitious securities considered cash claims or secu-
rity claims? I understand there has been some confusion over that 
in the courts, and I wonder what SIPC’s position is on that? 

Mr. HARBECK. There is a split in the circuits on this. The Sixth 
Circuit has taken the position that the only conceivable way to 
measure cash legitimately deposited for the purpose of purchasing 
a security which does not ever exist would be protected as a claim 
for cash. 

The Second Circuit has taken a different view, and protected it 
as a claim for securities. But one important thing with respect to 
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any claim for securities is that SIPC, under no circumstances and 
in no case, was ever intended to guarantee the underlying value of 
a security. SIPC was designed to get you your security back. If it 
went up, excellent. If it went down, that is the way the market-
place works. Under no circumstances, regardless of why a security 
moves up or down in value, does SIPC protect the underlying 
value. It simply returns the security to you. 

Mr. HULTGREN. I know another recommendation from the SIPC 
Modernization Task Force report is to increase the maximum level 
of protection from $1.3 million and index it to inflation. If the dis-
tinction between cash and security claims is eliminated, effectively 
eliminating any cash maximum, and the level of protection is 
raised to $1.3 million, this means that all cash up to $1.3 million 
would be SIPC-covered. That is over 5 times the level of FDIC cov-
erage. Is that desirable? And how might that affect cash holdings 
in deposit accounts and brokerage accounts? 

Mr. HARBECK. I think there may be unintended consequences to 
the task force’s recommendation. And I am sure that the SIPC 
board will be actively debating that and has begun that debate al-
ready. 

Mr. HULTGREN. And that response will be in the next few 
months? 

Mr. HARBECK. It is my understanding that the board intends to 
reply to the task force on or before its February board meeting in 
2014. 

Mr. HULTGREN. One last thing. Appreciating that one of the fun-
damental principles guiding SIPC is to certainly protect small in-
vestors, I wonder how raising the maximum coverage level would 
affect small brokers. Surely you would think this would raise 
broker-dealer assessments. 

Mr. HARBECK. The fact of the matter is that what we will do 
when we reach the target of $2.5 billion, which matches the Fed-
eral line of credit that we have against the United States Treasury, 
I am confident that the board will assess whether at that par-
ticular point in time—our current assets are $1.9 billion—whether 
a target of $2.5 billion is appropriate or whether it should be in-
creased. I think we will take a hard look at where we stand and 
where our obligations are and what our legal obligations are as to 
whether the assessments should be raised, lowered, or stay the 
same. 

Mr. HULTGREN. Thank you all. My time has almost expired. 
I yield back. Mr. Chairman, thank you so much. 
Chairman GARRETT. Thank you. The gentleman yields back. 
Mr. Carney is recognized. 
Mr. CARNEY. Thank you, Mr. Chairman. 
I would like to thank you and the ranking member for having 

this hearing today, and particularly for your tenacity on behalf of 
your constituents. Knowing how important our constituents are, I 
have great sympathy and appreciation for the work that you are 
doing. I appreciate in particular the victims who have come here 
today. 

For me, I think our role is at some level to establish what the 
facts are and to try to come up with the best public policy, not just 
for these two terrible cases, the Stanford case and the Madoff swin-
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dle, but also going forward for everything else. So I am going to try 
to I think address most of my questions to Mr. Harbeck and Mr. 
Hammerman. 

First, I want to have some more discussion about the treatment 
of institutional investors versus retail investors. Mr. Stein, I think, 
said that 80 percent of the institutional investors were protected, 
and obviously, a lot of retail investors were not getting assistance. 

Mr. Harbeck, you mentioned the situation with pension funds. 
Mr. Stein seemed to take some exception to that. 
What is it? Is that the full explanation, or what other institu-

tional investors might we be talking about here? 
Mr. HARBECK. The statute makes no distinction between a cor-

porate investor, a large investor, or a small investor. The measure-
ment is how much and, in the Madoff case, how much net did that 
investor put in. 

Mr. CARNEY. So is it the case that the institutional corporate in-
vestors put in more money than the retail investors? Is that part 
of the explanation? 

Mr. HARBECK. Whatever the net amount in was for any indi-
vidual, whether it is a corporation, a hedge fund, or anything else. 

Mr. CARNEY. So it would be your view that in fact SIPC is not 
treating institutional investors any differently than retail investors 
in terms of the methodology that you are using. 

Mr. HARBECK. The methodology is the same for all. 
Mr. CARNEY. So should we look at that methodology if the effect 

is to maybe, this is my word, favor institutional investors over re-
tail investors? Or is there something in the methodology that gives 
preference to institutional investors? 

Mr. HARBECK. It gives no preference to institutional investors. It 
gives preference, on a pro rata basis, to a larger contributor to the 
fund. 

Mr. CARNEY. Which at some level is fair, right? 
Mr. HARBECK. Especially when you consider that the institu-

tional investor, whether it is a hedge fund which has partners, or 
whether it is a pension fund which has pension participants, if that 
institutional investor is an innocent institutional investor, it will 
get a proportional share. 

One thing that I take strenuous exception to is the fact that any 
institution that should have known about this or is alleged to have 
known about this has not shared, nor will it. 

Mr. CARNEY. Quickly, Mr. Stein, you are jumping out of your 
chair to get a point in here. Please feel free. My time is running 
out, but go ahead. 

Mr. STEIN. I get back to the words that Mr. Garrett stated ini-
tially when he was referring to the opening comments that Presi-
dent Nixon made. This legislation and the statute was intended— 
its very purpose was to protect the small investor. I don’t know 
how many times that point has to be reiterated for it to sink in to 
SIPC’s conceptual thinking. But that is the essential point. It is un-
derstood that professional investors and institutions have the re-
sources and the recourse to be able to protect themselves and their 
investors. 

Mr. CARNEY. Fair enough. So should the methodology then slant 
towards the retail investor? 
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Mr. STEIN. I think it is a legitimate question to pose going for-
ward. But I interpreting the law as it is written now, I think first 
of all it is from a public policy point of view, it is essentially we 
protect the smaller investor and the middle-class investor, as it 
was intended in the law. 

Mr. CARNEY. That makes a lot of sense to me. There is something 
to be said for that. But does the kind of the fundamental part of 
the bill going from a calculation of actual net investment to last 
statement method, does that do that? 

Mr. STEIN. Actually, the bill that Congressman Garrett has writ-
ten gives the trustee the ability to determine what is in the best 
interests when it comes to the recovery of customer property, that 
second pool of money that Congressman Perlmutter was referring 
to. So those moneys that are recovered—we are talking about ev-
erybody getting their $500,000—the pool of money that is recov-
ered, the trustee now has the ability to look to the SIPA legislation 
and say, what is the most equitable way to distribute this money? 
Do we give most of it to the small investor? Do we give most of it 
to the large investor? How are we going to split it? 

Mr. CARNEY. That seems to me to be a fundamental question. 
My time has run out. I may have additional time at some point. 

But I appreciate everybody coming in. Again, thank you to the 
chairman and the ranking member for your tenacity on this issue. 

Chairman GARRETT. Thank you. And we are going to stay for 5 
more minutes and then go to vote, or 10 more minutes, to go a sec-
ond round, without objection. 

So, Mr. Hammerman and Mr. Harbeck, you have heard the testi-
mony or the statements by Ms. Shean and Mr. Friedman as to how 
Mr. Shean invested and how Mr. Friedman invested. Can you tell 
the committee, and I guess all the American public who is watch-
ing them as just regular investors going forward, can you tell us 
what exactly did they do as regular investors that was wrong in 
their process of making their investments? 

Mr. HARBECK. Chairman Garrett, these victims did nothing 
wrong, nor has anyone ever said that they did. 

Chairman GARRETT. Okay. 
Mr. Hammerman, as far as the clients or the institutions in your 

association, would you say on their behalf that either one of them 
did something wrong as far as their selection? 

Mr. Friedman told how he went out and knew about it, actually 
went to the company and went through it, which is sort of amaz-
ing. That, to me, is due diligence. Do you think they did anything 
wrong? 

Mr. HAMMERMAN. Absolutely not, Mr. Chairman. These are vic-
tims of terrible financial crimes. 

Chairman GARRETT. So if America is watching right now, and 
they put themselves in the shoes of Ms. Shean and Mr. Friedman, 
and that those two people did absolutely everything right, and 
looking, they went in and they saw the SIPC logo there, Mr. 
Harbeck, and they saw that there was a guarantee that SIPC 
would protect them, and now America realizes there is no protec-
tion, as you were saying before, both of you were saying before, for 
fraud or these Ponzi schemes, what is the answer then for other 
Americans? 
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Mr. Hammerman, should there be an addendum, or Mr. Harbeck, 
should there be an addendum on the SIPC logo that when they go 
into Mr. Hammerman’s, any of the firms in his association, should 
there be a bold statement saying that you are protected by SIPC; 
however, if there is fraud by this firm or if there is a Ponzi scheme 
by this firm, you will not be protected? I am willing to do that. Are 
you? 

Mr. HARBECK. Chairman Garrett, SIPC has given $800 million— 
Chairman GARRETT. Answer the question. 
Mr. HARBECK. I am. $800 million to the victims of a Ponzi 

scheme. 
Chairman GARRETT. But you are not to this one. 
Mr. HARBECK. Yes, sir, $800 million. 
Chairman GARRETT. Not to Ms. Shean, you haven’t. Not to Mr. 

Friedman, you haven’t. 
Mr. HARBECK. No. We have not started a liquidation proceeding 

for Stanford because the courts have upheld the position that it is 
inappropriate to start such a case. 

Chairman GARRETT. Ms. Kogutt? 
Ms. KOGUTT. That is under appeal right now with the D.C. Cir-

cuit Court. 
Chairman GARRETT. So, in the Madoff situation, then, are you 

willing to say that if they had invested in Madoff, as opposed to 
in Mr. Stanford’s case, you are saying in this case, you are willing 
now to have SIPC advances being made so that they can be guar-
anteed that those payments will be made? 

Mr. HARBECK. SIPC advanced $800 million to the victims of the 
Madoff Ponzi scheme. 

Chairman GARRETT. In the case where they are in similar situa-
tions, where they have withdrawn more than they have invested in 
the fund? 

Mr. HARBECK. If you wish to put an addendum saying SIPC does 
not permit the payment of fraudulent, fictional profits, we would be 
in agreement. Because the courts have consistently— 

Chairman GARRETT. How about this situation, then? Say I put 
$1,000 into one of Mr. Hammerman’s firms or clients a few years 
ago, and I have been taking out, like Mr. Friedman says, I took out 
enough just to pay my taxes, I took out just to pay my medical bills 
and so on. So after so many years, I have taken out my $1,000. But 
my statement says I still have a thousand or more, right? Under 
your understanding, how much would I get from advances? 

Mr. HARBECK. If the entire—if the entire scheme is a Ponzi 
scheme— 

Chairman GARRETT. Right. 
Mr. HARBECK. —then the answer is— 
Chairman GARRETT. Zero, right? 
Mr. HARBECK. The answer is zero. And the reason the answer is 

zero, sir, is because it would take money away from people who did 
not get their own money. 

Chairman GARRETT. Wait. The time is mine. So what you are ad-
vising to do, what I have to do and what they should do in the fu-
ture, everyone watching this should do in the future, is when you 
go to a broker-dealer and you make an investment, you should 
keep track every day that you take money out of that broker-deal-
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er—every day you take out money to make a tax payment, every 
day you take your money out to make a payment for your insur-
ance or your health care—keep track so that you say, as soon as 
I get to that limit, in my case my hypothetical, I took out my 
$1,000 original investment, you are telling me at that point my cov-
erage with SIPC ended, so you know what I would do as a prudent 
investor? I would close my account with that dealer, and I would 
walk across the street to another dealer, and at that point, it 
resets. Is that true that it would reset when I walk across the 
street? 

Mr. HARBECK. I think what you— 
Chairman GARRETT. Answer that question, please. Would it 

reset? 
Mr. HARBECK. I am trying to answer it, sir. 
Chairman GARRETT. Yes or no? 
Mr. HARBECK. The answer to your question is that if you did 

that, you would be protected. But it is not necessary. And it is not 
necessary because— 

Chairman GARRETT. Tell me how else I would be protected for 
that thousand dollars. 

Mr. HARBECK. The answer is, in the history of SIPC— 
Chairman GARRETT. No, tell me how I should be protected. 
Mr. HARBECK. You should be protected by the regulatory system, 

you should be protected by the auditors of the firm. 
Chairman GARRETT. Okay. So you have been there for 38 years. 

You know you are not protected that way. So how am I going to 
be protected? 

Mr. HARBECK. I believe that one of the things that has come out 
of the financial crisis is heightened review by the PCAOB of audi-
tors of— 

Chairman GARRETT. So, we don’t need SIPC any more because 
my protection is not from SIPC at that point; it is from the SEC 
and the other agencies. Is that what you are telling me? 

Mr. HARBECK. Certainly, that is the first line of defense against 
fraud, yes. 

Chairman GARRETT. That is. But I thought SIPC was my second 
line, my final line. You are telling me SIPC is not going to be there 
for me. 

I think that is one of the takeaways from today is that first, you 
are willing to change the SIPC logo to say that there is a caveat 
and that your members will now have a caveat or statement, and 
that should be indicated to them on a regular basis—I think that 
is significant that we are going to have to do that. And second, 
your takeaway is that to be a prudent investor, as Ms. Shean and 
Mr. Friedman should be going forward, is that you should roll your 
money every so often from one broker-dealer to another broker- 
dealer as soon as you have come to that capstone, because my only 
reliance is on the regulators, and we know how good regulators are, 
and we know, you have just stated, that SIPC will not be there to 
protect me. I think that is a significant takeaway from this hear-
ing. Ms. Kogutt? 

Ms. KOGUTT. That is assuming that the Ponzi scheme has gone 
on long enough for all of the investors to have withdrawn anything. 
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In my case, we invested 9 months before the collapse of the Stan-
ford Ponzi scheme. 

But I want to point out that SIPC’s Web site right now says that 
SIPC helps individuals whose money, stocks, and other securities 
are stolen by a broker-dealer or put at risk when a broker fails for 
other reasons. 

But Mr. Harbeck has said SIPC doesn’t cover fraud. How do you 
steal a customer’s funds without defrauding them? Isn’t that bur-
glary? There has to be some level of fraud to steal money. 

Chairman GARRETT. Yes. This issue is so frustrating on so many 
levels. 

Mr. Harbeck, you indicated you have been there for 37 years. 
Can you tell me, prior to this collapse, what was the insurance rate 
that you charged the member firms during that period of time? 

Mr. HARBECK. It has varied dramatically over that 38-year pe-
riod. 

Chairman GARRETT. Okay. Just prior to the crisis in— 
Mr. HARBECK. Just prior to the crisis, when we had $1.6 billion, 

we felt that was enough. And there was a token assessment of 
$150 per firm. 

Chairman GARRETT. $150. 
Ms. KOGUTT. Stanford paid $1,750 for their protection for their— 
Chairman GARRETT. So Goldman Sachs in New York, what were 

they paying? 
Mr. HARBECK. At the time, they were paying $150 a year. Once 

we turned the assessment spigot back on, they paid tens of millions 
of dollars. 

Chairman GARRETT. Right. Just coincidentally, I am in the mar-
ket right now to buy a used truck. It costs $1,500. So I called up 
the insurance agent last night and said, how much does it cost me 
to insure this truck that I bought for $1,500? They said, it is going 
to cost you $1,000 a year to insure that truck. If I have home-
owners’ insurance, it is going to cost me about $1,000 on my house. 
If you go to a Sears and you go and you buy a large TV or some-
thing like that, when you leave, they try to sell you one of these 
insurance policies, which will cost you $200 or $300. Goldman 
Sachs was paying $150 for basically—for coverage. That doesn’t 
seem irresponsible to you? 

Mr. HARBECK. I will refer to my written statement, where I have 
gone through SIPC’s financial condition, Chairman Garrett. And 
we are currently in a stronger position than we were in 2008. 

Chairman GARRETT. Right. But you were not in a strong enough 
position in 2008 not to have to make these draconian, what ap-
pears to be draconian increases, sudden increases, which I can un-
derstand completely when I meet with Mr. Hammerman, some of 
your smaller members, and they are saying, hey, I budgeted, or I 
planned, and this is my operating budget, my budget for this much. 
And all of a sudden, wham, I am going to be hit this much. I can 
understand that. If your guys—I am sorry, if your members had 
known back in 1980, it was this much; in 1990, it was this much; 
and in 2000, it is this much, as a business owner, you could prob-
ably have planned for that and made for appropriate adjustments 
in your operation, and I can understand that completely. But to go 
from next to nothing, less than it costs to buy insurance on a TV 
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at Sears, to go to what some of your members, Mr. Hammerman, 
are going to right now, you can tell us, is this significant to them, 
the changes? The increases that some of your members are going 
to have to— 

Mr. HAMMERMAN. It sounds like, from Mr. Harbeck’s testimony, 
that it is multiples of millions of dollars. 

Chairman GARRETT. Right. And I can understand that is prob-
ably unconscionable to your members’ situation, and that they just 
can’t adapt to it. 

That is why, Mr. Harbeck, when you say you have been there for 
years and you have seen this ramping up to this, and the prepara-
tion wasn’t made, it goes back to my opening questions. What did 
they do wrong? Nothing. What did the regulators do wrong? A lot. 
What did SIPC do wrong? Apparently not a significant amount 
with regard to preparing the fund and being in preparation for 
cases like this. 

Ms. Shean? 
Ms. SHEAN. Nothing. 
Chairman GARRETT. The committee will stand in recess. Mr. 

Stein, do you— 
Mr. STEIN. Yes, Chairman Garrett, I just wanted to thank you 

very much. I think you have hit a lot of the key points. I think 
there are two things that I would just ask for consideration here. 

I think we are finally getting a chance to shine a light on the 
culture of SIPC. I think it has been largely opaque for probably the 
38 years that Mr. Harbeck has been there. I think the trans-
parency is essential. I think we are getting to see some of the 
warts, but I think we need to dig deeper. I think we need to truly 
see whether SIPC is in fact even worthwhile. Is bad insurance bet-
ter than no insurance at all? 

The second point, more of an overarching issue, is getting back 
to what the concept was in setting up basic issues of certainty for 
the banking industry and the financial services industry, and that 
means that when people see a bank deposit statement or a bank 
statement or an investment statement, there has to be a certain 
level of certainty in order for those markets to operate with the 
kind of confidence and trust that allows this economy to prosper. 

Once we start chipping away and nuancing at those very, very 
fundamental assumptions, we are threatening great damage to our 
financial and banking systems. 

If we applied the same characteristics that Mr. Harbeck and Mr. 
Hammerman have just been speaking about to the banking indus-
try, to bank statements, to bank depositors, imagine the horrific re-
sult that would take place. 

I have to encourage the committee to consider, again, in all these 
decisions what the impacts are going to be to the financial industry 
and the importance of creating certainty and confidence in the mar-
kets, particularly now after what we have gone through collectively 
in this country. 

Chairman GARRETT. Thank you. 
Without objection, and it doesn’t look like I am going to have any 

objections, I am going to put into the record: a statement from the 
Financial Services Institute; the GAO report of 1992; and an email 
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of May 21, 2009, from Mr. Harbeck relative to the matters that we 
somewhat touched upon during the course of this hearing. 

We are in votes, and I know that the other Members will be leav-
ing town. So I want to take this opportunity to thank each and 
every one of the witnesses who have come here today. I appreciate 
your concern for this issue, and I very much appreciate the testi-
mony. We look forward to any input that any of you have on sug-
gestions as we move forward on this legislation. 

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing. 
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to these wit-
nesses and to place their responses in the record. Also, without ob-
jection, Members will have 5 legislative days to submit extraneous 
materials to the Chair for inclusion in the record. 

And with that, this hearing is adjourned. 
[Whereupon, at 11:24 a.m., the hearing was adjourned.] 
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