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THE SEMI-ANNUAL REPORT
OF THE CONSUMER FINANCIAL
PROTECTION BUREAU

Tuesday, January 28, 2014

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:04 a.m., in room
2128, Rayburn House Office Building, Hon. Jeb Hensarling [chair-
man of the committee] presiding.

Members present: Representatives Hensarling, Bachus, Royce,
Capito, Garrett, Neugebauer, McHenry, Pearce, Posey, Fitzpatrick,
Luetkemeyer, Huizenga, Duffy, Hurt, Grimm, Stivers, Fincher,
Stutzman, Mulvaney, Hultgren, Ross, Pittenger, Wagner, Barr,
Cotton, Rothfus; Waters, Maloney, Velazquez, Sherman, Meeks,
Capuano, Clay, Lynch, Scott, Green, Cleaver, Ellison, Perlmutter,
Himes, Peters, Carney, Sewell, Foster, Kildee, Murphy, Sinema,
Beatty, and Heck.

Chairman HENSARLING. The committee will come to order.

Without objection, the Chair is authorized to declare a recess of
the committee at any time.

This hearing is for the purpose of receiving the testimony of the
Director of the Consumer Financial Protection Bureau (CFPB) con-
cerning the Bureau’s semi-annual report.

I now recognize myself for 4%2 minutes to give an opening state-
ment.

This morning, we welcome back Mr. Richard Cordray, Director of
the CFPB, for one of his two statutory semi-annual appearances
before our committee. It is an important appearance because, by
design, the CFPB is perhaps the single most powerful and least ac-
countable Federal agency in all of Washington and demands rig-
orous oversight.

First, let’s speak of its power. When it comes to credit card loans,
auto loans, and mortgages of hardworking taxpayers, the CFPB
has unbridled discretionary power not only to make them less
available and more expensive, but to absolutely take them away.
This is not the rule of law; it is the rule of rulers, and the rulers
are unaccountable.

The Bureau is fundamentally unaccountable to the President
since the Director can only be removed for cause, fundamentally
unaccountable to Congress because the Bureau’s funding is not
subject to appropriations, and fundamentally unaccountable to the
courts because the Dodd-Frank Act requires courts to grant the
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CFPB deference regarding its interpretation of Federal consumer
financial law. Thus, the Bureau regrettably, remains unaccountable
to the American people.

The American people deserve better. They now have witnessed a
failed stimulus plan, trillions of dollars of unsustainable debt that
we can witness on the monitors, revelations of NSA domestic data
collection, and a broken promise of, “If you like your health insur-
ance, you can keep it.” The American people rightfully demand ac-
countability from this Administration.

Therefore, our committee took common-sense steps in November
to make the Bureau more accountable and transparent when we
passed six bills that reform the CFPB’s flawed structure, such as
replacing its single unaccountable Director with a bipartisan board,
putting Bureau employees on the civil service pay scale; intro-
ducing a safety and soundness check on its regulations; and giving
American citizens greater control over their personal financial data
that the Bureau is collecting and maintaining on them at this time.

Our committee took another modest step towards greater ac-
countability for the CFPB when we announced that the committee’s
Web site now offers an easy way for the American people to let us
know how the Bureau’s works affect them, good or bad. And since
many citizens today justifiably fear reprisals when it comes to
speaking their mind about big government agencies, citizens’ sto-
ries and comments will be treated confidentially, upon request.

We are already hearing a lot of feedback concerning the harmful
impact on consumers of the Bureau’s Qualified Mortgage (QM)
rule, which went into effect just days ago.

Let me share a couple of those messages with you. One is from
Doyle Cooper, a small-town banker in Royse City, Texas. He used
our Web site and gave his permission to quote him: “The results
of Dodd-Frank in the CFPB continue to be a burden on us each and
every day. We have just this past week decided to suspend any and
all mortgage products. We know our customers and their busi-
nesses. But yet, we are being asked to use a one-size-fits-all under-
writing criteria to allow the loan to be a Qualified Mortgage. The
customers in our community have come to rely on us to help their
dreams happen, and now we are being forced to say, ‘No, we can
no longer help you.”

Another small-town community banker wrote in to say this about
the QM rule: “Our bank has had to exit this line of business”™—
meaning mortgage lending. “The bank cannot find a way to gen-
erate these small-balance loans in a profitable manner under the
existing regulatory environment. I can’t tell you the number of
times we have had to tell our good, low- to moderate-income cus-
tomers that we can no longer loan them money to purchase a home
to live in.”

I have one more story from a small-town community banker out
West. The community bank, due to the QM rule, discontinued mak-
ing owner-occupied home loans. The banker said, “A typical cus-
tomer is one without a credit score but whom we have known all
of his or her life and have made many personal loans to them over
the years. Often, these are Hispanic customers—60 percent of our
population. And many are more stable than so-called qualifying
secondary market individuals who are simply overleveraged.”
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The CFPB has a very important mission. Properly designed and
led, it is capable of great good, but stories like these dramatically
show the very real harm that the CFPB can inflict on low- and
moderate-income Americans. We can all imagine a brighter day
with abundant economic opportunity for all, competitive markets,
and where consumers’ freedom to choose is respected—a day when
these consumers are protected not only from deceptive practices
and fraudulent claims that may come from Wall Street, but they
are protected from the power grabs and excesses of Washington as
well. Until that day comes, this committee will do everything in its
power to hold the CFPB accountable to the American people.

The Chair now recognizes the ranking member, Ms. Waters, for
4 minutes.

Ms. WATERS. Thank you, Mr. Chairman.

Welcome, Director Cordray, on the Consumer Financial Protec-
tion Bureau’s 46th appearance before Congress since its inception
in 2011. Despite the Bureau’s extensive engagement with this com-
mittee over the past few years, the CFPB has managed to do more
than just testify before Congress. To the contrary, the CFPB has
built an unprecedented record of success protecting our Nation’s
customers and consumers and servicemembers who have been vic-
timized by unscrupulous corporations and financial institutions.

In fact, the Bureau’s enforcement actions have resulted in over
$3 billion being directly refunded to nearly 10 million consumers
and servicemembers. And the CFPB has earned the trust of the
American public. It has received more than 269,000 consumer com-
plaints, resolved tens of thousands of individual problems, and an-
swered more than 1,000 questions posed through its online portal.

Director Cordray, you are here today to discuss findings of your
semi-annual report, which shows the Bureau’s continued success
and effectiveness on behalf of consumers. In fact, the reports shows
that in just 1 year—1 year’s period—the CFPB received approxi-
mately 122,000 consumer complaints on issues ranging from mort-
gages, credit cards, and banking services, to credit reporting and
student loans. These issues matter to our Nation’s consumers and
the CFPB is ensuring that when it comes to these industries, pro-
tecting consumers is the Bureau’s top priority.

Moreover, we know that when consumers complain, companies
listen. Recently, the CFPB has issued a number of important regu-
lations that protect consumers from predatory financial practices.
Most notable is the Qualified Mortgage rule, which protects con-
sumers by requiring that lenders only make mortgage loans to
those who can afford to repay them over the loan term.

The semi-annual report also indicates the Bureau has continued
this unprecedented success in enforcement actions against a wide
range of institutions for unscrupulous actions. In Fiscal Year 2013,
the CFPB was a party to 13 enforcement actions related to decep-
tive marketing, unlawful debt collection, discrimination, unlawful
fees, and fraudulent mortgage relief schemes.

I am truly proud of the CFPB’s outstanding success on behalf of
our Nation’s active duty military, restoring more than $12.5 million
to servicemembers.

I was particularly pleased to see that in November of last year,
the CFPB took its first enforcement action against a payday lender,
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ordering Cash America to refund $14 million to consumers for over-
charging our servicemembers and robo-signing court documents
and debt collection lawsuits. These actions are important and must
continue.

In the midst of significant Republican scrutiny, and to potential
data breaches at the CFPB and other agencies, the CFPB has actu-
ally helped consumers protect themselves from fraud and identity
theft and actual breaches, such as the recent incidents at Target
and other major retailers.

So, Director Cordray, I would like to take this moment to com-
mend you for the CFPB’s impressive track record in these short
years. But despite all these successes, Republican attacks on the
CFPB continue, unrelenting. Their campaign to undermine the Bu-
reau is nothing more than a disservice to our Nation’s consumers
and our men and women in uniform.

So I look forward to the witnesses’ testimony, and I yield back
the balance of my time.

Chairman HENSARLING. The Chair now recognizes the gentlelady
from West Virginia, the Chair of our Financial Institutions Sub-
committee, Mrs. Capito, for a minute-and-a-half.

Mrs. Capito. Thank you, Mr. Chairman. And I would like to
thank Director Cordray for joining the committee this morning.

For the last 9 months, my subcommittee has spent a significant
amount of time learning about the Bureau’s new mortgage rules,
and what impact they will have on consumers. Community bankers
and credit unions are very concerned about their ability to offer
targeted programs to help low- and moderate-income borrowers.

Last June, the chairman of WesBanco, which is in Wheeling,
West Virginia, raised concerns about the ability of his bank to con-
tinue administering a charitable trust that helps low-income bor-
rowers to realize that dream of home ownership.

Just 2 weeks ago, the executive from Orion Federal Credit Union
in Memphis raised the same concerns that many of his members
who benefited from the Orion Homerun Program, a tailored rent-
to-purchase program, will not fit the Qualified Mortgage standard.
And during that same hearing, the CEO of Habitat for Humanity
of Charlotte testified that, “As the regulations stand today, Habitat
affiliates remain at risk of a debilitating liability.”

In each of these cases, a local lender is losing their ability to
serve their community. Lenders who previously assessed a bor-
rower’s ability to repay will be handcuffed by arbitrary thresholds
and a one-size-fits-all approach.

I am very concerned that what we are going to end up doing with
this QM rule is hurting those low- and moderate-income borrowers
who so desperately need the flexibility and the ability to attain a
mortgage.

So I look forward to hearing your comments on that, and I want
to make sure that these borrowers are not left out of the system.

I yield back.

Chairman HENSARLING. The Chair now recognizes the gentlelady
from New York, Mrs. Maloney, for a minute-and-a-half.

Mrs. MALONEY. I thank the ranking member and the chairman
for calling this hearing.

And I welcome Director Cordray.
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In just 2% years, the CFPB has made huge strides on a number
of important consumer protections, from mortgage disclosures to
credit cards to remittance transfers to protecting our
servicemembers.

The CFPB has also established itself as a data-driven agency. Its
rule-writing process has won praise from industry and consumer
advocates, and both Democrats and Republicans. The Bipartisan
Policy Center described the CFPB’s QM rule writing process as
“open, driven by data and research, and focused on practical appli-
cation in the mortgage market.”

And there is still plenty of work left to do. The Bureau is work-
ing on some very important issues such as prepaid card regulation,
payday lending, debt collection, and credit card overdraft policies.
These are clearly issues that merit attention from the CFPB be-
cause they affect a large number of our constituents and consumers
on a day-to-day basis.

As one who helped author the requirement of the semi-annual re-
port to Congress and other provisions in the CFPB law, I look for-
ward to Director Cordray’s testimony today.

Thank you for your hard work.

Chairman HENSARLING. The Chair now recognizes the gentleman
from New Mexico, Mr. Pearce, for 1 minute.

Mr. PEARCE. Thank you, Mr. Chairman.

And, again, Director Cordray, we appreciate your appearance
here today. We have heard in previous hearings, and in this one,
that your job is to protect the consumers, that you, in fact, yourself
state that you are focused on making financial markets work bet-
ter. My belief is that in rural States like New Mexico, you are mak-
ing the market worse.

I would quote from a banker in Otero County: “Hardworking peo-
ple in rural New Mexico are being denied access to credit for pur-
chasing a manufactured home because of CFPB policies. Their poli-
cies are hurting the small guys.” That is what I have maintained
in every hearing that we have had with you so far.

In your attempts to protect the small guy, you are actually lim-
iting access to credit. Fifty percent of the homes in New Mexico are
trailer houses, and now, almost all of our lenders are out of that
market.

Twenty-five percent have gotten out of loaning money for houses
completely, so you are hurting—your war on the poor is hurting
New Mexico, and we would like to express our position in this
hearing.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Texas, Mr. Green,
for a minute-and-a-half.

Mr. GREEN. Mr. Chairman, I would like to yield 30 seconds ini-
tially to Mr. Capuano.

Mr. CApPUANO. Thank you, Mr. Green.

Mr. Cordray, I just wanted to say I think you are doing a great
job. Keep it up.

Mr. GREEN. Thank you.

Thank you, Mr. Chairman.

And I thank the Director for appearing.
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I would like to also thank Mr. Dodd and Mr. Frank. And I would
like to thank Mr. Dodd and Mr. Frank because I liken them to
Benjamin Franklin, who was questioned after the Constitutional
Convention of 1787. The question was whether we have a mon-
archy or we have a republic. And his response was, “We have a re-
public if you can keep it.”

Today, we have a Consumer Financial Protection Bureau. And
the question is, can we keep it?

My hope is that what Mr. Dodd and Mr. Frank have done in re-
quiring the semi-annual reports will give us enough empirical evi-
dence so as to convince the public and Members of Congress that
this agency is vital and important.

With this agency having returned $3 billion to 9.7 million con-
sumers, I think that speaks volumes. And I would also add, the
question is whether or not we would have received this $3 billion
placed back in the hands of consumers if we did not have the Con-
sumer Financial Protection Bureau. My suspicion is probably not,
but I will ask the Director to elaborate on that at a later time.

We have it. The question is, can we keep it?

I yield back.

Chairman HENSARLING. The Chair now recognizes the gentleman
from Wisconsin, Mr. Duffy, for 1 minute.

Mr. DUFFY. Thank you, Mr. Chairman.

I am here with a hopeful heart that the Director is going to
renew his commitment to providing us open and transparent testi-
mony, consistent with his promise and the promise that has been
made from the CFPB to the American people.

I am specifically interested in hearing testimony in regard to the
data collection program at the CFPB—specifically, the extent of the
information that is being collected on the American people and the
extent of the disclosure that the American people get when you col-
lect and monitor information on their financial transactions.

I am also interested in hearing about the civil penalties fund,
how you find victims, designate victims, and decide to reimburse
victims. We are aware that you have provided $14.6 million in vic-
tim compensation.

I am also interested in hearing about the Consumer Education
and Financial Literacy Program, where you have designated $13.4
million for that education. But I also want to know about the $96
million that has been unobligated and what the intent is for the
use of those dollars.

With that, I yield back.

Chairman HENSARLING. The Chair now recognizes the gentleman
from Connecticut, Mr. Himes, for a minute-and-a-half.

Mr. HiMES. Thank you, Mr. Chairman, and welcome, Director
Cordray. I am glad you are here.

I was very heartened by the lengthy discussion we had some
time ago in which you were obviously committed to your mission
and had an appreciation for the limits of your mission and the need
you had, of course, to not overly regulate in ways that would be
harmful for our economy.

I am glad you are here. You will sense that is not a sentiment
universally shared in this room.



7

As the chairman said, they offered up the opportunity to the
American public to offer stories about the work you do. I have been
reading this survey. Apparently, you can help—they helpfully point
out that you are engaged in a massive data-collection effort, gath-
ering confidential financial information on millions of Americans,
adding piles of new burdensome regulations on job creators—it
goes on and on.

In my business, this is called “push-pulling.” It is certainly lead-
ing the witness. It is certainly fear mongering. And apart from the
entertainment value of this white-hot partisanship, I got to think-
ing, what about the stories that can’t be told?

How does one tell the story of a predatory loan that didn’t bank-
rupt an American family? How does one tell the story of a liar’s
loan that didn’t get made and of a family who is not sitting on the
curb, bewildered, surrounded by their meager belongings? This is,
of course, where we were, where the Majority would put us back
to, and I think it is worth remembering that.

It is also worth pointing out that the Dallas Fed produced a re-
port just recently putting a price tag on that tragedy. And the Dal-
las Fed said that the price tag per American household was
$50,000 to $120,000 per household.

Director Cordray, I thank you for the efforts you are going to
make to make sure that never happens again.

And I yield back the balance of my time.

Chairman HENSARLING. The Chair now recognizes the gentleman
from Tennessee, Mr. Fincher, for 1 minute.

Mr. FINCHER. Thank you, Mr. Chairman.

And welcome, Mr. Cordray. I read in your bio that you are from
Ohio, so you are somewhat familiar with rural America. I, too, live
in a small county in Tennessee where we don’t have a red light in
the entire county. I have spent my life farming and working in
rural communities.

You may not realize it, but manufactured housing plays a signifi-
cant role in the lives of many folks who live in rural communities
in my district and across my State. For many families, this may
be the only home they can afford, and when they are just starting
out, sometimes rental properties are not always abundant in rural
areas. Starting this month, though, it will be a lot harder for those
families to get a loan to buy manufactured housing homes.

I am concerned the CFPB is cutting off access to credit for low-
and moderate-income home buyers due to the Home Ownership
and Equity Protection Act (HOEPA) Loan rules implemented this
month. I have introduced legislation, H.R. 1779, the Preserving Ac-
cess to Manufactured Housing Act, to correct this problem, and it
has received bipartisan support with over 100 cosponsors and a
companion bill in the Senate.

Clearly, this is a problem for a lot of Members, and I am hopeful
we can work this out before families across America are left with-
out access to financing.

Chairman HENSARLING. The Chair now recognizes the gentlelady
from Arizona, Ms. Sinema, for a minute-and-a-half.

Ms. SINEMA. Thank you, Mr. Chairman.

And thank you, Ranking Member Waters.
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Director Cordray, thank you for recognizing the difficulties faced
by homeowners in my State, and specifically in Phoenix, and for
choosing to hold a field hearing there to kick off the Consumer Fi-
nancial Protection Bureau’s new mortgage rules.

As you know, one in five Arizona homeowners with a mortgage
still owes more than their home is even worth. And across the
country, that number is roughly one in ten.

As of December 31st, the CFPB has received almost 6,000 con-
sumer complaints from Arizonians, including over 2,500 mortgage-
related complaints.

And my constituent, Mary, was one of these homeowners. Mary
lost her job. She was attempting to negotiate a short sale with her
bank but the bank refused to accept the terms of the deal, delaying
and unnecessarily preventing the sale of her property. The prob-
lems were endless, and Mary felt like she had no recourse. She was
at the mercy of her bank until the CFPB stepped in and helped fa-
cilitate a favorable outcome, which allowed Mary to move on with
her life.

Arizona’s homeowners are still struggling, and we feel like we
must do everything we can to help them. The CFPB’s new mort-
gage rules protect Arizonians like Mary at every stage of the proc-
ess, from getting the right mortgage to paying back the loan, and
they provide hardworking families reasonable safeguards against
bad mortgage deals that ruin credit and cost families their homes
and financial security.

In addition to protecting homeowners, the Bureau has also vigor-
ously enforced protections for active duty military families, restor-
ing millions of dollars to servicemembers under the Military Lend-
ing Act. This is a huge issue in Arizona.

Thank you.

Chairman HENSARLING. The Chair now recognizes the gentlelady
from Missouri, Mrs. Wagner, for 1 minute.

Mrs. WAGNER. Thank you, Mr. Chairman.

Welcome, Director Cordray.

It is unfortunate, but by no means surprising, that some of the
worst fears and predictions regarding the Bureau of Consumer Fi-
nancial Protection have already come true.

Earlier this month, our committee learned that organizations
such as Habitat for Humanity, as Mrs. Capito referenced, are find-
ing it more difficult to help low-income families attain homeowner-
ship. Many of us have heard from our community banks that are
altogether leaving the mortgage business or are seeing their com-
pliance costs absolutely skyrocket.

Regrettably, news such as this has become all too common since
the Bureau’s inception, whether it is the unfair way in which low-
and moderate-income Americans are harmed under the Qualified
Mortgage rule, the deceptive public database of unverified com-
plaints maintained by the Bureau that only serves to mislead con-
sumers, or the abusive manner in which the Bureau is spending
money and irresponsibly gathering the sensitive financial informa-
tion of American families.

It is clear by now that this Federal bureaucracy is crying out for
reform. And I hope that today’s hearing helps to shine further light
on the Bureau.



I thank you, and I yield back.

Chairman HENSARLING. That concludes our opening statements.

Today, we welcome Richard Cordray, the Director of the CFPB.
Director Cordray has appeared before this committee before, so I
believe he needs no further introduction.

Without objection, the Director’s written statement will be made
a part of the record.

Again, Director Cordray, welcome, and you are now recognized
for your testimony.

STATEMENT OF THE HONORABLE RICHARD CORDRAY, DIREC-
TOR, CONSUMER FINANCIAL PROTECTION BUREAU (CFPB)

Mr. CorDRAY. Thank you, Chairman Hensarling, Ranking Mem-
ber Waters, and members of the committee. Thank you for inviting
me to testify about the fourth semi-annual report of the Consumer
Financial Protection Bureau. Since we opened our doors just over
2 years ago, the Bureau has been focused on making consumer fi-
nancial markets work better for consumers and honest businesses.

Representative Himes, you said you are not sure that everybody
is glad to see me today. My sense is different. I think everybody
here is glad to see me; they just may have different reasons.

[laughter]

The report we are discussing today describes the Bureau’s efforts
to achieve this vital mission. Through fair rules, consistent over-
sight, appropriate enforcement of the law, and broad-based con-
sumer engagement, the Bureau is helping to restore trust in con-
sumer financial markets.

Through our collaborative enforcement work with fellow regu-
lators, we are putting approximately $3 billion back into the pock-
ets of millions of consumers who fell victim to various violations of
consumer financial protection laws. This includes a refund of more
than $6 million to thousands of U.S. servicemembers based on fail-
ure to properly disclose costs associated with repaying auto loans
through the military allotment system and expensive auto loan
add-on products sold to active duty military.

Because of our supervisory work, financial institutions are mak-
ing changes to their compliance management systems that have
prevented violations, reduced risk to consumers, and resulted in fi-
nancial restitution to many thousands of additional consumers.
That is good work by our supervision team, good business practice
for the companies, and good for consumers, who deserve to be
treated fairly under the law.

Over the past year we have enacted a number of new rules to
meet the mandates of the Dodd-Frank Act, including the Qualified
Mortgage rule, which I understand we will be talking about today.
This important rule requires mortgage lenders to make a good-
faith, reasonable determination that borrowers can actually afford
to pay back their loans. It is a back-to-basics approach to mortgage
lending. We also enacted the mortgage servicing rules, which are
designed to clean up sloppy practices and ensure fair and more ef-
fective processes for troubled borrowers who may face the loss of
their homes. And we adopted a remittance rule that provides trans-
parency and consumer protections for international money trans-
fers for the very first time.
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During this period, the CFPB has also been closely focused on
making sure that businesses—both small and large—have what
they need from a practical and operational standpoint to under-
stand and comply with the new mortgage rules. We have put up
plain language versions of the rules, created and posted video guid-
ance, and met with major market players and the full range of in-
dustry stakeholders, including vendors and smaller lenders. We
have worked with our fellow regulators to publish interagency ex-
amination procedures well before the implementation date so that
industry understands our expectations and has time to make nec-
essary adjustments. We have also coordinated with other regu-
lators to ensure we all have a shared understanding to promote
consistent supervision of compliance with these rules.

While we work on all of these important efforts, we also recog-
nize that consumers bear their own share of responsibility for how
they participate in the financial marketplace. We need to promote
informed financial decision-making. So we are providing consumers
with useful tools, including the “Ask CFPB” section of our Web site,
where we have developed answers to more than 1,000 frequently
asked consumer questions. I encourage you to encourage your con-
stituents to use these resources. Send them to consumerfinance.gov
to gain the benefit of this expertise, and unbiased, helpful financial
information.

The premise that lies at the very heart of our mission is that con-
sumers deserve to have someone stand on their side and see that
they are treated fairly. To this end, the Bureau strengthened its
Office of Consumer Response, and we have now received over
270,000 consumer complaints on mortgages, credit cards, student
loans, auto loans, bank accounts, credit reporting, debt collection,
and money transfers, I venture to say, from constituents in every
one of your districts across the country.

In the past year, in fact, we have received thousands of private
student loan complaints and nearly 30,000 comments in response
to our request for public information about how student debt is af-
fecting individual consumers and the economy more generally. At
a field hearing we held in Miami last May on student loan debt,
it became clear that there are many troubling similarities to the
mortgage market before the financial crisis. The burden of student
debt is having a domino effect on our economy by jeopardizing the
ability of young Americans to buy homes, start small businesses,
and save for the future. We consider it a priority to continue to
monitor this market closely as it develops over time.

The progress we have made in the past 2 years has been possible
thanks to the engagement of thousands of Americans who have
used our consumer education tools, submitted complaints, partici-
pated in rulemakings, and told us their stories through our Web
site and at numerous public meetings from coast to coast. Our
progress also reflects the cooperation of those we regulate, and we
attempt to remain considerate of the challenges they confront.
Each day, we work to accomplish the goals of renewing consumers’
trust in the marketplace and ensuring that markets for consumer
financial products and services are fair, transparent, and competi-
tive. These goals not only support consumers as they climb the eco-
nomic ladder of opportunity, but also help responsible businesses
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compete on an evenhanded basis, and reinforce the stability of our
economy as a whole.

Mr. Chairman, I saw with interest yesterday the announcement
that this committee would be accepting stories from the American
people about the effects of the CFPB on their daily lives. That will
provide good data on what our work has been and how it is affect-
ing people across this country, and we hope and expect for trans-
parency in understanding what stories you are receiving from peo-
pli-“:1 across the country. We have confidence in the stories they will
tell.

Thank you for the invitation to appear before you today. If we
are quoting Ben Franklin, he said during the Revolution that, “We
must all hang together or, most assuredly, we will hang sepa-
rately.” As always, we welcome your oversight, and I am glad to
have the opportunity to hear and address your concerns.

Thank you very much.

[The prepared statement of Director Cordray can be found on
page 78 of the appendix.]

Chairman HENSARLING. Thank you, Mr. Cordray.

The Chair now recognizes himself for 5 minutes.

Mr. Cordray, I have no doubt that you have figured out that the
Majority of this committee feels that your agency is unaccountable
by design, but we are increasingly concerned it may be unaccount-
able by practice, as well.

As you can tell from the monitors, the Majority also is very fo-
cused on the unconscionable, unsustainable, and, frankly, immoral
debt that is being left to our children. So how you expend the peo-
ple’s funds is a very salient issue.

You were last before the Senate Banking Committee on Novem-
ber 12th, where Senator Coburn asked you, “Can you tell me why
you need a $95 million building?” I believe he was referring to your
renovation budget.

You answered, “By the way, we do not own it, and I would rather
not spend a penny on it.” You went on to say, “The HVAC and elec-
trical apparently has to be brought up to snuff.” And finally, “It is
not like we are building some palace for the Bureau over the long
term.”

Mr. COrRDRAY. That is correct.

Chairman HENSARLING. I discovered on December 16th of last
year, it says the Bureau released its financial report. Is it not true
that on page 39 of the report, it says that the headquarter’s ren-
ovation costs have now jumped to $145.1 million?

Mr. COrRDRAY. I don’t believe that is correct in terms of construc-
tion costs. There are additional costs. We are using—

Chairman HENSARLING. That is not part of the renovation costs
on page 39 of the report?

Mr. CORDRAY. I am just saying we are using GSA now to oversee
this renovation because it has, as we understood, received scrutiny,
and we want to make sure things are being done right, so—

Chairman HENSARLING. Let me ask you about the GSA, then, be-
cause as I understand it, the GSA owns or leases 354 million
square feet in 9,600 buildings across 2,000 communities, and that
your $145 million renovation budget now is equivalent to over half
of their entire annual budget nationwide. Were you aware of that?
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Mr. CORDRAY. I don’t know much about GSA’s operations. That
is not the agency I run. I know a lot about the CFPB’s operations.
What I would say is they are the experts at dealing with these
types of projects, so we got them involved.

Chairman HENSARLING. Okay, so is the $145 million merely to
update the HVAC and electrical?

Mr. CORDRAY. No, and there have been different numbers here,
and the most recent number that I have seen is $114 million for
construction. What I am told is that about two-thirds of it is re-
quired in order to upgrade the basic structure—the building. We
bought a tough building, apparently, and when I say “bought,” we
have leased a tough building. It is—

Chairman HENSARLING. So, it is not your building, and you are—

Mr. CORDRAY. That is correct.

Chairman HENSARLING. —renovating a building that you do not
own—putting in almost as much as the entire value of the building.

I have tried to get some comparable real estate costs. As you say,
“We are not building some palace for the Bureau over the long
term.”

Apparently, your renovation cost is now $483 per square foot,
which is triple the typical Washington, D.C., luxury commercial
class-A luxury renovation rate of $150 per square foot—3 times as
much as the D.C. Metro area.

You are spending more per square foot than the Trump World
Tower, which came in at $334 per square foot. You are spending
more than the Bellagio Hotel and Casino which, at the time it was
completed, was the most expensive hotel ever built—$333 per
square foot.

And if I am pronouncing this correctly, you are more expensive
than the Burj Khalifa, the tallest skyscraper in the world, located
in Dubai, which came in at $450 per square foot, and which is
known as a “world class destination,” a “ New York urban master-
piece, superlative in every respect,” designed by “the world’s most
esteemed designers,” one of which was the architectural firm
Skidmore, Owings & Merrill LLP, while the Bureau paid $7.5 mil-
lion for architectural and engineering services at your head-
quarters.

So, here is the deal—what on God’s green earth is going on here?

Mr. CORDRAY. It is a—

Chairman HENSARLING. Explain to me, Mr. Director, why I
shouldn’t be outraged and why the American people shouldn’t be
outraged.

Mr. CorDRAY. Thank you for asking a question, Mr. Chairman,
and let me restate.

First of all, we do not own this building. It is an asset of the Fed-
eral Government. It is owned by the Comptroller of the Currency.

We have leased the building. The renovations that are performed
there will make the building serviceable for years to come, probably
far outlasting the time of our lease.

The notion that we would try to build some palace that we don’t
even own or control doesn’t make much sense to me.

I am told that in order to—

Chairman HENSARLING. I don’t think it makes much sense to the
taxpayers, but you are spending the money.
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Mr. CorRDRAY. If I might finish, I am told that we have to do cer-
tain things so that the building can be brought up to code and work
properly. We are going to have to vacate the building while this is
going on. None of this is convenient for myself and our employees;
none of this is something that we would prefer to do.

We worked with GSA to try to understand what space was avail-
able in Washington, D.C., and there is very limited space for an
agency with over 1,000 employees, so—

Chairman HENSARLING. My guess is cheaper space could have
been found in Reston, and the American taxpayers would have ap-
preciated—

Mr. CORDRAY. We—

Chairman HENSARLING. I am beyond—

Mr. CorDRAY. We looked around at surrounding areas, as well.

Chairman HENSARLING. I am beyond my time.

The Chair now recognizes the ranking member for 5 minutes.

Ms. WATERS. Thank you very much.

Mr. Cordray, allow me to apologize for my chairman with his, “I
got you” politics. You are here to give your semi-annual report and
supposedly, as Members of Congress, we are here for oversight and
to try and work out problems.

I could ask and talk a lot about all the good work that you are
doing with students, our men and women in uniform, predatory
lending, payday lending. We have alluded to some of that in our
opening statements. But I wish to talk about solving problems, not
give political messages.

I heard some of the Members on the opposite side of the aisle
talk about manufactured housing. To tell you the truth, if the
chairman and I are really interested in providing leadership, we
would be working with you and the members to deal with an issue
that keeps being brought to our attention.

Would you please give me your take on what is happening with
manufactured housing? What are the differences here? What can
we do to solve this problem?

Mr. CorDRAY. Thank you, Ranking Member Waters.

I do think that the chairman’s questions are fair, and I want to
have a chance to address them fully because as far as I am con-
cerned, this is an unavoidable one-time expense that we simply
want to put behind us.

And again, it is not something I would choose to do if we could
avoid it.

In terms of manufactured housing, I appreciated the gentleman’s
comments—the Representative from Tennessee. I have family who
have lived and live in manufactured housing. I went to school with
many of my friends and other children who grew up in manufac-
tured housing in my area in Ohio. It is a useful, beneficial, and
often important housing alternative for people, particularly in rural
areas.

My understanding is that some of the issues around manufac-
tured home loans go back to the changes in the HOEPA rule and
before, that there was a certain retreat from manufactured home
lending at that time. We had executives from the American Bank-
ers Association come in recently and say that many of the people
who retreated at that time because they feared the ability-to-repay
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regime under the HOEPA rules have now come back into the mar-
ket, realizing that they overreacted.

There is further concern now with the ability-to-pay regime and
the Qualified Mortgage rule. I personally have met with leaders
from the manufactured home community, both builders and lend-
ers.

We will continue to meet with them, and I want to understand
their concerns and what we can do to address them. I do recognize
that in parts of America this is the premiere alternative for putting
a roof over peoples’ heads and giving them a chance, and we want
to make sure that happens. To the extent that we can address their
concerns and monitor the market to see what the actual effect is,
as opposed to doomsday predictions that are easy to make in the
early days of a rule in a room like this, we will. We want to know
what is actually happening, and work with them to address those
concerns.

Ms. WATERS. I give you the rest of the time to address those con-
cerns. And I want to work with you.

If my chairman does not care enough about this issue to spend
some time on it, we will work with you and see if we can’t convince
him that his Members on his side of the aisle really do have some
concerns about manufactured housing.

If you would like to address some of those concerns you alluded
to, please do that now.

Mr. CORDRAY. There are special difficulties with the kinds of
properties on which you would put a manufactured home, and then
the loans around those.

Almost inevitably, those are specialty properties. I refer to the
Representative from West Virginia and Southeastern Ohio that I
am familiar with in my area of Ohio. There are lots of places where
you cannot necessarily build a home and dig down a foundation. A
manufactured home provides an alternative to that. Some of them
are pretty basic; some of them are more elaborate.

But the bottom line is it is a useful piece of the housing market,
and it is a necessary piece in certain areas.

Many of those loans are lower dollar loans, so there are par-
ticular issues around the points and fees cap that Congress im-
posed, which does become larger as you get to a smaller dollar
loan, and that is how we attempted to build it.

To the extent that there is any modification or change that needs
to be made to make sure that this market can work, we are all
ears, and we will continue to be all ears, both to the Members of
this committee and also to industry and consumers who are af-
fected by the rule.

Ms. WATERS. You have done such a great job on solving problems
and providing leadership.

I would like to meet with you on this issue because I think we
need to demonstrate that we can solve difficult problems, no matter
the chairman’s unwillingness to work on this issue and to resolve
it, but rather to simply do the political messaging. I will meet with
you on behalf of not only our constituents on this side of the aisle,
but his constituents that he fails to pay attention to.

Thank you very much.
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Chairman HENSARLING. The Chair now recognizes the gentlelady
from West Virginia, the Chair of our Financial Institutions Sub-
committee, Mrs. Capito.

Mrs. CAPITO. Thank you, Mr. Chairman.

Mr. Director, let’s start with the Habitat for Humanity issue. I
have expressed this to you in a private meeting and I am very con-
cerned about the impact on folks who have the nonprofits that
are—either a rent-to-own program or one like they have at
WesBanco or Habitat for Humanity.

They still don’t feel like they are on firm ground in terms of the
rules to be able to move forward with their programs and give
themselves a level of comfort that they can move forward in the
way that they have conducted business in the past, which is work-
ing with families individually.

They think they need more legislation in this issue. We are ready
to do that. What is your response to that?

Mr. COrDRAY. I actually share your concern about these issues,
and let me go back and review.

Last year when we were first finalizing the Qualified Mortgage
rule, Habitat for Humanity came to us and they had several con-
cerns about that rule. We told them that we shared those concerns
if they had them.

We worked with them. We sat down, we did a supplemental pro-
posal that was proposed and then finalized in May or June of last
year that provided a broad provision for coverage for 501(c)(3) char-
itable organizations such as Habitat.

My understanding at the time was that addressed their concerns.

Now we come to the end of last year, beginning of this year, and
they have identified some additional concerns that they did not
present to us at that time. These are new concerns; I understand
circumstances change and new experiences can occur.

We have been working to figure out how we can address those
concerns through further activity. I had a conversation with Jona-
than Reckford, the CEO of Habitat for Humanity, yesterday to
walk through specifically three issues that they have.

Mrs. CaprTO. If I could cut you off here, just quickly—

Mr. CORDRAY. Yes.

Mrs. CAPITO. Do you think these can be solved in your space or
is it—

Mr. COorRDRAY. We do.

Mrs. CAPITO. —legislation?

Mr. CorDRAY. We do. And that—

Mrs. CAPITO. How quickly can you respond to this?

Mr. CorDRAY. We can respond during the course of this year.
And I asked Jonathan that directly: what kind of timeframe are
they looking at where this will start to pinch them?

And by the way, the main one involves how you characterize first
and second liens, which was an issue that—

Mrs. CAPITO. Right. It seems to me if you have already identified
the problem, we could go ahead and have the fix if we—if you al-
ready know what it is—

Mr. CORDRAY. Yes.

Mrs. CAPITO. —and you think you could fix it—

Mr. CORDRAY. There are processes—
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Mrs. CAPITO. I would encourage you to do it.

Mr. CORDRAY. —that we have to work through, in terms of notice
and comment, rulemaking, and the like.

But there are only six of their affiliates of the thousands of affili-
ates nationwide that are affected by that. I will just say that.

Mrs. CAPITO. —the large one—

Mr. CORDRAY. And of those six, they all would be addressed by
the discussion we had yesterday. So, we will—

Mrs. CapiTO. I will—

Mr. CORDRAY. —move forward to address those.

Mrs. CaprTo. Okay, I—

Mr. CorDRAY. I think we can, in fact, address these by regu-
latory means and we have made a commitment to work with them
to do that—

Mrs. CAPITO. I would heavily encourage you to do that, but there
are other programs out there that don’t have the voice that Habitat
had who are—

Mr. CORDRAY. Yes.

Mrs. CAPITO. —deeply affected by this.

In your statement, you mentioned that the Qualified Mortgage
rule requires mortgage lenders to “make a good-faith, reasonable
determination that borrowers can afford to pay back their loans.”

Now, if I was just reading that and didn’t know anything about
this, I would think that you are giving the bankers or the lenders
the flexibility to make those determinations and yourself, and real-
ly, that is not what the QM rule does. It says, “Here is a box. You
write the mortgage within it and if it doesn’t fall within that, then
you are going to”—and this is not just me speaking. That is coming
from testimony after testimony after testimony from credit unions
and community banks who feel that they are not going to be able
to have the flexibility to give the farmer, to give the med student,
to give the single mother the ability to get the home because they
are not going to fit into this QM box.

So my question is, what is plan B here? How long do you think
it is going to take before you see and we see what effect this is hav-
ing and when are you going to be able to react to this or—

Mr. CORDRAY. I could not disagree more with that characteriza-
tion of our rule. I remember at the time we finalized the rule, we
saw a press release from this committee before anybody had even
read what we did saying it is one-size-fits-all.

That has been a narrative from the beginning. It is not true.

We had a special provision that we added for small creditors,
community banks and credit unions, which covers thousands of
them—exactly the people you are talking about—and says if they
keep loans in portfolio they can do anything that they traditionally
have done in terms of lending. They have carte blanche because we
trust them on the lending that they do.

Many of them, when we hear these complaints and I call them
and I speak to them, they just haven’t understood that was added
to the rule. And we will continue to try to get the message out to
them.

Mrs. CAPITO. So the question is—

Mr. CorRDRAY. For a small lender, with less than $2 billion in as-
sets, who makes fewer than 500 mortgages a year, every mortgage
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they make is covered by the Qualified Mortgage rule, either in its
main provisions, or the small creditor provision. And this is just an
unreasoned and irrational—

Mrs. CAPITO. So the best thing for the two of us is to wait and
see when the data comes out. How long will that be?

Mr. COrRDRAY. That is fine. Absolutely.

Mrs. CapPITO. Two months, 30 days, 6 months, 1 year? These are
families who are affected by this.

Mr. CORDRAY. There is data that comes out every month on the
mortgage market—

Mrs. CAPITO. So, monthly.

Mr. CorRDRAY. —and the housing market. And as I have said,
and I said to you when we met, we are very open to hearing what
that data shows, and also stories. Frankly, we are interested in
hearing stories—

Mrs. CapiTo. But by your own comments, though, you have said
publicly that we are going to have flexibility here. That signals to
me that you know there are problems ahead. With that, my time—

Mr. CorDRAY. No, that is not correct. From the beginning, we
have made further changes in the rule. We made a number last
year in response to what we heard from people. We are an open-
minded agency. We are listeners. As we hear more, we don’t want
to have some sort of unexpected effect on this market.

Chairman HENSARLING. The time of the gentlelady has expired.
The Chair now recognizes the gentlelady from New York, Ms.
Velazquez.

Ms. VELAZQUEZ. Thank you, Mr. Chairman. Director Cordray,
since 2012 the CFPB has been supervising credit bureaus. As you
know, the personal credit rating of small business owners can have
a direct impact on their ability to obtain financing for their busi-
nesses.

Can you provide an update on CFPB supervision of the consumer
credit reporting market and whether it is having a positive impact
on small business owners’ access to credit?

Mr. CorDRAY. Thank you for the question. We have now under-
taken, as the Bureau, for the first time, to provide Federal super-
vision of the major credit-reporting agencies. It is an adjustment
for them because they are not used to this.

We have had examination teams into each of the three largest
credit-reporting agencies and there are various issues that we have
been discussing with them, and areas of concern.

As a result of our efforts, you may have seen that the credit-re-
porting agencies, for the first time, are forwarding the information
that consumers send them about problems and potential errors in
their credit reports to the furnishers to be evaluated.

Before they were simply taking all that information, translating
it into one number code, and not actually sending the information
along, so there was no way for furnishers to actually evaluate
whether you were right in saying there was an error in your credit
report.

That is a big change, and that change continues to evolve. But
we are concerned about errors. We are concerned about error reso-
lution. And we are concerned about the handling of data.
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I think they know that we are—I know they know that we are
concerned and that we are going to work hard with them to see
that these things are fixed.

For years, that industry was pointed away from consumers. It
was a business-to-business industry with credit reporters dealing
with furnishers and then providing information to lenders.

It has a dramatic impact on consumers, many of whom now have
their credit report checked when they go to apply for a job, and all
of whom have their credit report checked when they go to apply for
a loan. And it is an industry that needs to take very seriously its
obligations to the American public.

Ms. VELAZQUEZ. I am really concerned about access to capital for
small businesses. And if there are errors and they don’t have any
recourse, it is going to have a negative impact on their ability to
access capital financing.

Mr. Director, Section 1071 of the Dodd-Frank Act requires banks
and lenders to collect and report credit application data on small
businesses as well as minority- and women-owned businesses. Can
you elaborate on how collecting this information will help enforce
fair lending laws and enable lenders to identify opportunities for
improvement in underserved communities?

Mr. CorRDRAY. We do understand that is the intent and purpose
of that provision of the law. It is a difficult area for us, frankly,
because the Bureau has no interaction with business lending, or
commercial lending, or any kind of small business lending other
than that single provision.

What we have determined is that as we undertake the rule-
making that we are also required to do under the Act to update the
Home Mortgage Disclosures Act rule, which is under way now, we
will see how we can try to fold the small business lending element
into that as we develop. We are going to be overhauling that whole
database and working with the Fed on that, which we believe is
the right approach.

But we also very much want to work with the Small Business
Administration, the people who are more expert in this area than
we are.

Ms. VELAZQUEZ. And when can we expect the CFPB to publish
the rules implemented in this section?

Mr. CorDRAY. The HMDA overhaul will be getting under way
this year. It feels to me that the right spot for this, and we have
talked to a number of folks both from industry and consumer side
groups, is to make the HMDA overhaul part of the later stages of
that. So, it is coming, but not immediately.

Ms. VELAZQUEZ. Okay. As required by Section 1451 of the Dodd-
Frank Act, HUD is currently developing information on materials
to educate borrowers on the importance of home inspections. These
inspections are a simple, cost-effective way for borrowers to identify
problems with a property prior to purchase and reduce their future
risk of foreclosure.

Do you expect CFPB to adopt similar regulations to help educate
and protect homeowners under your jurisdiction?

Mr. CORDRAY. I am not entirely sure what our authority and
what HUD’s authority would be and how they overlap, but I find
it remarkable that you are asking that question, because when I
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was in the Ohio legislature, now 23 years ago, one of my very first
bills there was called the Residential Real Estate Disclosure Act,
and it was exactly the problem you are describing.

I am going to sell my property. I may know it has termites. But
the buyer doesn’t know any of that. If I don’t say anything, they
are going to get a raw deal. Or maybe there are problems in the
plumbing or electrical that I have experienced but they wouldn’t
know.

And it was about making disclosure of those items required so
that there would be fair information back and forth across the
table.

I find it remarkable that 20 years later, we are still talking about
the same thing that was State legislation in Ohio, which we en-
acted at that time. That seems like the basic principle of fairness
to me, and if we can work with HUD—I don’t know who should do
what on that—that seems to me the right—

Chairman HENSARLING. The time of the gentlelady has expired.

The Chair now recognizes the chairman emeritus of the com-
mittee, Mr. Bachus, from Alabama, for 5 minutes.

Mr. BAcHUS. Thank you.

Director, first of all, I appreciate your remarks about manufac-
tured housing, what is commonly referred to sometimes as mobile
homes.

In the South, they replaced tar-paper shacks, and often without
indoor plumbing or electricity. So they are, many times, the only
affordable alternative for people.

Mr. CORDRAY. Yes.

Mr. BAcHUS. And I would like to continue to work with you as
you refine your approach to lending.

We have had many conversations, and I know you have also had
conversations with Jerry Moran in the Senate, about automobile
lenders—indirect automobile lenders who go through auto dealers
to make loans on auto loans.

You have issued a directive or a bulletin, and I think it is clear
that you can compensate these dealers with a flat fee per trans-
action. And there is some move in the market to go to that.

You have also indicated there are other nondiscriminatory prac-
tices to compensate automobile dealers other than the flat fee, and
I know you have been asked before to be more specific about maybe
what some of those are.

You have said, because of—I think there was a legal action,
which I think was resolved in December, you didn’t want to go into
more detail, but could you give me some other examples of what
indirect auto lenders can use, other than the flat fee system?

Mr. COrRDRAY. Yes. And in fact, I would say that is a good exam-
ple of what I was trying to respond to Representative Capito, who
was saying that if you think you are considering changes, it must
mean that you think there are problems.

It doesn’t mean that. It simply means that we don’t know it all.
We were making our best judgment at the time, but if there is new
information and it turns out that there is something that occurs to
us and is brought to our attention that we didn’t understand or ap-
preciate at the time, we are open to making changes.
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Here, too, in our bulletin we made it clear that flat fees are one
mechanism by which lenders could address this issue, but it is by
no means necessarily the only mechanism.

And my real answer to your question is, I don’t know that we
know all the mechanisms yet that would be satisfactory, and we
are open to auto lenders and others bringing those to our attention.

But we did say flat fees are one possibility. A flat percentage of
the loan might be a possibility. Some combination of that with dif-
ferent durations of the loan, different levels, and potentially other
things that we haven’t thought of but others in the industry may
think of and bring to our attention. So, we are open-minded on
that.

Mr. BAcHUS. As you make determinations on some alternatives,
can you make those public, too?

Mr. CorDRAY. We will. As we know more and we become con-
vinced of more and, frankly, some of the other alternatives I just
described have come from further discussions with auto lenders
who said, “Well, what about this? What about that?” And we are
open to having those further discussions.

We also have tried to be very careful in this space, because as
you no doubt recall, in Dodd-Frank it was very clearly defined that
we do not have jurisdiction over auto dealers.

Mr. BACHUS. The separation—

Mr. CorRDRAY. We have jurisdiction over auto lenders.

Mr. BACHUS. Sure. And I understand that is limited due to—but
I appreciate that. I think they just want to be—they want to know
there are some alternatives.

Mr. CorDRAY. We are open to having discussions with them. We
just wanted to be careful and not have people think that we were—

Mr. BAcHUS. And I think before we enforce some of this, it needs
to get to the point of them knowing what they can do and what
they can’t.

Mr. COrRDRAY. Yes. Fair enough.

Mr. BAcHUS. Many people—my constituents and others—get
calls from card servicers, which are—it is a fraudulent enterprise,
I think. And I know the FTC made a settlement in December with
SOI(Iile of those people, but I can tell you that the calls have contin-
ued.

I know you advise and work with the Federal Trade Commission
(FTC), and I have talked to Chairwoman Ramirez. Are you aware
of that problem? They are promoting a financial scheme which is
absolutely fraudulent.

Mr. CORDRAY. We are aware of it, and particularly when it comes
to advertising these schemes, the Federal Trade Commission has
more jurisdiction than we do. I would say, actually, they advise us
more than we advise them. They have been around for 100 years;
we have been around for 2 years.

But we have a very good working relationship with them. We are
trying to make sure that we don’t duplicate resources and that we
think there are more problems out there than both of us can han-
dle. It has been a very good working relationship so far, and I ap-
preciate that very much.

Mr. BacHUS. Let me end with this. Almost every day I get solici-
tations, as do most Americans, for financial products that appear
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to be sponsored or promoted by the government or approved by the
government.

Mr. CORDRAY. Yes.

Mr. BAcHUS. I have one example that just came. This was actu-
ally yesterday.

Mr. CorDRAY. That looks pretty good.

Mr. BAacHUS. And if you will keep an eye—I would like some dis-
cussions on that. It is just getting overblown.

Mr. CORDRAY. Yes.

Mr. BacHUS. Where the U.S. Government is inviting you to do
this, and Congress is authorizing this at a certain price.

Mr. CORDRAY. It is a terrible practice. I started seeing it when
I was Attorney General in Ohio. People will mimic the government
because it has a certain amount of credibility, although not every-
body agrees.

When we have the opportunity to enforce against those things we
take them very seriously, because what it does is it pollutes the
market for all of the legitimate programs that are being offered.
And it undermines all of the honest, self-respecting businesses that
are trying to do things right.

Mr. BACHUS. I appreciate that—

Chairman HENSARLING. The time of the gentleman has expired.
The Chair now recognizes the gentleman from California, Mr. Sher-
man, for 5 minutes.

Mr. SHERMAN. A financial institution must hit an incredible low
in its credibility if it thinks that cloaking itself in Congress is a
step up.

Mr. Cordray, on ability to repay, if somebody wants to mortgage
their house to start a business—say, a risky business. Will your
rules in effect imperil the bank which makes that loan, knowing
that if the business doesn’t work out, it is going to be very difficult
to repay the loan?

Mr. CorDRAY. That would be the very same consideration that
the bank or lending institution has always given, which is they try
to assess your ability to repay. They make a reasonable determina-
tion—

Mr. SHERMAN. What if there is a one in ten chance you are going
to be a billionaire and buy the bank, and there is a 50 percent
chance your business is going to go down and we are going to—and
you are going to have to sell the house in order to pay this loan
or you are going get foreclosed on. Is the bank, in effect, punished
for making that loan?

Mr. COrRDRAY. No, I don’t see—

Mr. SHERMAN. They have made a loan that, in all likelihood, the
borrower cannot repay.

Mr. CORDRAY. The bank has to make a reasonable determination
in good faith whether that loan would be repaid, but that is their
judgment to make.

Mr. SHERMAN. Gotcha.

Mr. CorDRAY. All they have to do under our rule is document
that they did that. And if it is a reasonable, good-faith determina-
tion, then that is totally satisfactory. Banks have to make these
judgments about the risks that they are taking with their capital—

Mr. SHERMAN. Okay.
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Mr. CORDRAY. —and it is up to—

Mr. SHERMAN. And that is a different kind of loan, when you
know that there is a good chance you are going to have to take the
home or force the sale of the home, but—

Mr. CORDRAY. At some point what you are describing may be-
come an actual commercial loan as opposed to a residential loan.
I am not entirely clear on what you are describing.

Mr. SHERMAN. I want to pick up on Mrs. Capito’s questioning
with regard to the affiliated title company versus unaffiliated. Are
you formally studying this—the discrimination on the affiliated—
as a consumer, I couldn’t care less whether my title company is af-
filiated or unaffiliated, I just want the best possible deal. So are
you looking formally at how to fix that?

Mr. CorDRAY. Congress did seem to care, and in Dodd-Frank—

Mr. SHERMAN. Yes.

Mr. CORDRAY. —they, in various places, wrote in concerns and
protections about sometimes affiliated entities, where there would
be steering and—

Mr. SHERMAN. Yes. You certainly don’t want the steering.

Mr. CorRDRAY. On the other hand, affiliated entities can provide
more efficient one-stop shopping as well, so that is something that
we are aware of, as I have talked to a number of the people in the
industry who are affected by different aspects of these rules. That
is one where we have said very clearly, “We are very interested in
what the data will show us in terms of what impact this has and
how that intersects with the 3 percent point and fee cap,” and we
are interested to have them come and show us what they are find-
ing and what their experience is.

Mr. SHERMAN. And I hope that if you see a need for a legislative
fix, you will be back to us with a clear proposal.

Mr. CORDRAY. Certainly. We will be receptive to thinking about
that as well.

Mr. SHERMAN. Okay. With regard to automobile dealers, there is
a lot of controversy about whether to even cover anything that the
automobile dealers did and do. Of course, the Equal Credit Oppor-
tunity Act is something for you to focus on.

As it happens in our society, those with lower incomes and lower
credit scores pay more for credit. It is more difficult to arrange the
loan, it takes more time, and of course, there is a greater risk.

In the work you are doing, do you believe that the CFPB has
sought and considered adequate input from the stakeholders on the
issue of fair lending in vehicle finance?

Mr. CorDRAY. I think we are always interested in having more
input from stakeholders. And frankly, I will say that we have had
more in the last 6 months than we had in the 6 months before that.
I think it has refined our thinking and it is helpful to us.

It is, as you say, typically the way of the world that the tougher
it is to make the loan, the more people have to pay. And that is
a creditworthiness determination. That is fair enough.

What we think is problematic is when a creditworthy determina-
tion has been made and there is a rate that is gauged, that some-
how that rate will be pushed up because of financial incentives for
people to push that up higher at the expense of the consumer. That
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is the yield spread premium we saw in the mortgage market, which
Congress acted to stamp out.

It is not quite the same dynamic in the auto lending market, but
there are some similar concerns.

Mr. SHERMAN. I yield back.

Chairman HENSARLING. The gentleman yields back.

The Chair now recognizes the Chair of our Capital Markets Sub-
committee, Mr. Garrett of New Jersey, for 5 minutes.

Mr. GARRETT. Thank you, Mr. Chairman.

Mr. Director, you started your comments out by saying that
someone needs to stand beside the consumer. After hearing the
chairman’s questioning on the flagrant spending by the CFPB, I
guess we should also agree that someone needs to stand beside the
American taxpayer, between them and you.

I come here today because there are a number of questions that
were put to you months ago and still have not been answered. And
that is perhaps because your agency, as someone else from your
algency once testified, is not accountable to Congress or to anyone
else.

One of the questions we sent to you back in September was, why
is it necessary for the CFPB to collect consumer credit card infor-
mation on so many—literally millions?

According to the CFPB, the combined data collected from the 18
card issuers represents 80 to 90 percent of credit card accounts.
The Census Bureau projects there were approximately over a bil-
lion credit card accounts in the United States, held by over 100
million card holders last year.

It would appear that the CFPB is collecting account-level data on
at least 991 million credit card accounts, which would account for
lsiterally 60 percent of the adult population here in the United

tates.

So, I will ask the question from September: Why is it necessary
to collect so many credit card accounts on so many Americans?

Mr. CORDRAY. A couple of things, Congressman. First of all, I do
strongly believe that the Bureau is needed and Congress passed
the measures that created the Bureau to stand on the side of con-
sumers and see that they are treated fairly.

I also very much agree with you that the Bureau needs people
looking over our shoulder to see that we are called to account for
how we do what we do. And that is the role of this committee and
others, and that is why I am here today, and I am here regularly,
as you know.

Mr. GARRETT. Right. So let—

Mr. CORDRAY. Now on the credit card industry, as I said at the
time, the purpose of information-gathering by any agency is to be
able to make informed judgments about policy.

Mr. GARRETT. Let me get into the—

Mr. CORDRAY. You would not want us shooting darts at a board;
you want us to be informed.

Mr. GARRETT. Director, it is my time.

Since you did not answer the question, and you still haven’t, 1
ask the chairman, by unanimous consent, to submit my letter to
Dr. Thomas Stratmann, professor of economics and law at George
Mason University, and his response, for the record.
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Chairman HENSARLING. Without objection, it is so ordered.

Mr. GARRETT. He is an expert in econometric analysis and he
looked at what you have been doing. We asked him to review the
CFPB credit card data collection efforts on over 900 million credit
card accounts, which represents over 60 percent of the American
public, and this is what he said about what you are doing. He said,
“The CFPB is collecting far more data than is necessary,” and that,
“It is both expensive and risky.”

He concluded that if the CFPB limited its sampling to 1 percent
of the population, like the Census Bureau does, the CFPB would
achieve its monitoring goals as well as bring the CFPB more in line
with the Census Bureau, which makes anonymized granular data
available to researchers and only provides 1 to 5 percent samples
for statistical analysis.

Why is the CFPB overcollecting credit card data by over 70,000
percent, more than what the Census Bureau does for their data?

Mr. CorDRAY. With all due respect to Professor Stratmann, and
I don’t mean to disparage him in any way, I have learned that
there are economic experts on about 16 sides of every issue.

But on this one, what we have found when we work with indus-
try, and we are collecting information for them in the very same
way that other agencies have done so, they often prefer to provide
it wholesale rather than having to go in themselves and develop a
sampling device, every piece of which costs them money. It is a lit-
tle easier sometimes for them just to provide the information. That
has been our experience with them, and that is why we have pro-
ceeded as we have.

Mr. GARRETT. Do you tell the consumer that you are collecting
this data on them. Do you inform them? I have never received a
notice from you that you have collected data on me.

Mr. CORDRAY. We have had this conversation a number of times,
myself, with you and your colleagues. We are not collecting infor-
mation about Mr. Garrett or Mr. Cordray. We are collecting aggre-
gated information that is aggregated before it comes to us about
what credit card issuers are doing to their customers and how they
are treating their customers. That is our focus.

Mr. GARRETT. Let me just clear the record on that. I dug into
some of the contracts you have where you collect some of this data,
not necessarily on the credit card data but other type of data.

Some of the information that you are collecting, true, you don’t
have my name and my address, but with regard to one of the con-
tracts you do provide the zip code and the four digit zip code after
it. And you also get the date of birth.

So let me tell you, if you have my zip code and my last four dig-
its, and you know what my date of birth is, well there is only one
guy in my house who has that.

If you go to my neighbor and you go to his house, you will know
what his—and know what his daughter’s birth date is.

Mr. CorRDRAY. No. No. No.

Mr. GARRETT. You are collecting that type of data, according to
your contracts.

Mr. CORDRAY. Look, you are not the only house in your zip code.
There are thousands—tens of thousands of houses in your zip code.
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Mr. GARRETT. No, you are also collecting a four-digit zip code
afterwards. That goes right to my house.

Mr. COrRDRAY. Look, we don’t have information where we are try-
ing to reverse-engineer anything.

Mr. GARRETT. This is in your contract, Mr. Director. This is in
your contract.

Mr. CORDRAY. I am not sure what you are talking about at this
point. You said this is no longer the credit card, it is some other
data collection.

Mr. GARRETT. Experian Information Solutions is the contract
that you have.

Mr. CorDRAY. Okay, so you are talking about credit reporting at
that point. Yes. Again, we aggregate the data, and that is what we
are doing.

I have no interest in where you spend money and on what and
why and how. I have no interest in what I do.

The private industry does; that is exactly what they are about.
They want to know exactly what you are doing so they can market
to you.

But we are about aggregate information so we can determine
what is going on in these markets, so that we can bring law en-
forcement actions against people for violating the law. We can get
money back to consumers.

If you don’t want us to do that—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from New York, Mr.
Meeks, for 5 minutes.

Mr. MEEKS. Thank you, Director Cordray. And I appreciate you
being here. I think our State is number three—we are keeping you
busy—in complaints, especially in regards to mortgage complaints.
So we know that we are keeping you busy, but we appreciate the
work that you are doing.

I want to also just briefly say that I look forward to continuing
to work with you, and to work with you in the area of manufac-
tured housing. I think that it is important that we have a voice and
work together and try to fix and work collectively together. So I
wanted to add my voice to the many that are looking forward to
working collectively in resolving and working with you on manufac-
tured housing. So I look forward to doing that. I think that it is
important for us to work together to get that done.

My issue is trying to help the unbanked. I come from an area
up—since I come—I have lived the life myself from coming from my
parents, who were struggling, and banks—they didn’t—weren’t
qualified or did not have enough money, but still they needed cer-
tain credit to make ends meet.

Working paycheck to paycheck is a common thing. And I find
that I know many Americans are working paycheck to paycheck.
And going to a bank is not available to them, and so therefore, they
go to products that are nonbankable.

I have been working very closely, trying to make sure that they
still have access to some credit, to nonbank institutions. And I have
been working with my colleagues on the other side there to try to
get something done there.
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But I want to make sure that the products are safe. I want to
make sure, because there is a statement that it is extremely expen-
sive to be poor.

So I was wondering if you could tell us how the CFPB is making
sure that underserved consumers will be able to access affordable
and better-suited products from some of the regulated credits?

Mr. COrRDRAY. Thank you for the question, and also for the back-
ground. We have known for years that it is expensive to be poor,
particularly where you don’t have good products and services being
offered to you.

We recognize that there is a real need and demand among the
public for small-dollar credit and, as you say, particularly for peo-
ple who don’t have direct access to the banking system, for a vari-
ety of reasons.

We have been careful in trying to assess the actual dynamics of
that marketplace. We put out a White Paper last year on payday
lending and on the deposit advance product by banks that has been
very similar to payday lending, and looked at the need for that
credit, and how it is being met. One of the problems and concerns
that we have is that the business model seems to depend on a sig-
nificant lump of consumers who end up rolling loans over 6, 8, 10
times. They end up living their lives off of 390 or 520 percent rate
of interest, which is not benefiting or helping them.

Now, there are others who use these products, and can get in
and out of them responsibly. And it is not solely payday loans. It
is car title loans; it is certain types of installment loans. There is
pawn brokering. It is a somewhat complicated, dynamic market.

We have indicated that we are going to move ahead with making
some policy judgments and regulations in this area, and we will.
But our concern is exactly yours. We want people to have access
to the credit they need, but the kinds of products that are going
to make things better for them, not worse. And there are many
complicated dynamics around that.

Mr. MEEKS. But that is important, because I can tell you some—
you hear the word just get rid of these—all the products, but then
those folks have no resource. And then they end up, as I have
seen—some of my friends’ parents do when I was growing up—
there is the old loan shark. That is the person I would want to
make sure stays out of business, because not only—they come in,
they do some bad things.

Mr. CORDRAY. Yes.

Mr. MEEKS. The American Banker reported last week that T-Mo-
bile will be joining a growing list of companies which are enabling
consumers to bank without going to banks also by offering the
reloadable prepaid Visa cards. Can you tell me what—has the
CFPB done any research on that? And any comments on those kind
of products?

Mr. CorDRAY. Yes, that is a great question. It is something we
watch very closely. A concern of mine is, can we stay ahead of how
fast moving some of these markets are? There are many innovators
trying to make their way into the space of mobile banking and var-
ious products, and many of them of them may be offered by phone.
There may be other mechanisms, as well, such as peer-to-peer lend-
ing.
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We are trying to stay close to that. Some of it is happening more
quickly, some of it less quickly. It is very difficult to predict how
that is going to evolve. But you can look around the world and see
that it is arriving in various ways in other countries and likely will
arrive here, as well. And it poses challenges to a regulatory system
that is built on a more physical notion of banks or phones. And the
FCC does phones, and so forth and so on.

So it is something that we are both trying to be very aware of,
trying to stay on top of, and also recognize we are going to need
to work with other regulators if we are going to be effective in this
space. And probably we will need help from Congress addressing
this.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Texas, Mr. Neuge-
bauer, Chair of our Housing and Insurance Subcommittee, for 5
minutes.

Mr. NEUGEBAUER. Thank you, Mr. Chairman.

Director Cordray, thank you for coming this morning.

Several high-profile data breaches at major U.S. retailers, includ-
ing the most recent breach at Target, have raised Americans’ anx-
iety levels about the security of their personal financial informa-
tion. Yet, I think most Americans would be surprised to learn that
one of the largest repositories of financial data in the country is
Iélaintained not by a retailer or a financial institution but by the

FPB.

The Bureau is tracking, as my colleague from New Jersey men-
tioned, 991 million credit card accounts, at least 8.6 million indi-
vidual credit reports, and now as many as 227 million mortgages.
We know that the Bureau has already experienced three breaches
at its consumer complaint portal, and the government’s less-than-
stellar track record in this area suggests that there may be many
more to come.

So my question to you, Mr. Cordray, is, can you personally guar-
antee that consumers’ personal financial information is 100 percent
secure?

Mr. CorDRAY. First of all, there are a lot of comparisons made,
some of them very casually, in relation to us to the stimulus bill,
which we have nothing to do with, us to the NSA, which we have
not{lling to do with, us to health care, which we have nothing to do
with.

What we do have to do with is the work that we are doing on
behalf of consumers and the issues we can control. And the issue
you raise is an important one, and it is one that I take very seri-
ously, just as you take it very seriously. And it would be pretty bad
for our agency if we didn’t take it very seriously.

What I can say is we attempt to safeguard any information we
have about the American public in two ways. First of all, wherever
possible, we are trying to gather aggregated information. I don’t
really care or want to know anything about your personal spending
habits. All that does is get in my way because there are provisions
in the Federal law for that kind of personal information, and how
carefully you have to safeguard it.

Where we do gather that information necessarily, like through
our consumer response function, where people have to give us their
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details in order to have their complaint handled, we are complying
with all of the security and privacy provisions that are pretty ex-
tensive in Federal law. We are trying to do that very carefully, and
people are looking at us to see how we are doing that, including
our Inspector General and the GAO. It is something that I person-
ally am very mindful of and we will do our absolute best not to
have a problem in this area, because I recognize that a problem
would hurt this agency, hurt our mission, and not be what you or
we want.

Mr. NEUGEBAUER. So, you are collecting a lot of data. You are
doing the best you can, obviously.

I want to quote the President. He said recently, “All of us under-
stand that the standards for government surveillance must be
higher. Given the unique power of the State, it is not enough for
leaders to say, ‘Trust us, we won’t abuse the data we collect.” For
history has too many examples of when that trust has been
breached.”

And so, you are saying you are not doing it, but the President
is saying, we can’t always take that at face value.

I think the question that I want to follow up with is something
Mr. Garrett mentioned, can this data be reverse-engineered?

Mr. CorDRAY. First of all, again, you are giving me quotes about
the NSA, which is not us, and not what we are doing, and I don’t
think there is any comparability there, so—

Mr. NEUGEBAUER. But you are still collecting—almost as—I
think you and the NSA are in a contest of who can collect the most
information. And I think the jury is still out as—

Mr. CORDRAY. I fundamentally reject that—

Mr. NEUGEBAUER. —to who is going to win that contest.

Mr. CORDRAY. —categorization. However, in terms of what we
are doing, we are making every effort to be very careful, both in
satisfying the Federal law in terms of security and privacy, and in
terms of treating consumers properly. If we are careless with their
information, that is not consistent with our mission, and we are
not.

Mr. NEUGEBAUER. And so the question is, can this data be re-
verse-engineered? That was the question.

Mr. CORDRAY. The issue of whether data can be reverse-engi-
neered is a complicated one. That is why we try to aggregate as
much as we can at a very high level. There may be information-
gatherings that the government has done across many sectors that
at one time could not be reverse-engineered but may become more
capable of having that happen. That is something we are very care-
ful about and mindful of and thinking about.

My point is, that is not an issue that you can answer at one time
for all time. It is something that may change over time.

Mr. NEUGEBAUER. So the fact that you are concerned about it—
does that mean that you think it can be reverse-engineered?

Mr. CorDRAY. I think we are concerned about making sure that
could not happen as much as possible. Nobody at the Bureau, I can
tell you, is reverse-engineering anything. Nobody has the time or
interest to do that. It would only cause us trouble.

However, we are trying to be mindful of, as we gather informa-
tion, making sure that it wouldn’t be subject to reverse-engineering
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by us or anyone, because I don’t need that kind of headache, frank-
ly.
Mr. NEUGEBAUER. I think it is one of the things that you evi-
dently have some concern about, because in one of your contracts
with CoreLogic, you say they must agree not to attempt or directly
or indirectly reverse-engineer. So evidently that capability exists or
you wouldn’t have that in your contract.

Chairman HENSARLING. The time of the gentleman has expired.

Mr. CORDRAY. Again, we try to make sure that will not happen.
And that is a term in our contract and we are going to hold our
contractors to that—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Missouri, Mr.
Clay, for 5 minutes.

Mr. CrAY. Thank you, Mr. Chairman.

And thank you, Director Cordray, for your testimony this morn-
ing.

The ranking member and several members of the Majority have
expressed interest in working with the CFPB to solve challenges
like making sure that manufactured housing remains a viable al-
ternative for the many families who benefit from this important
product.

As you know, many times when we attempt to address these
types of issues, we unintentionally create loopholes that undermine
consumer protections instead of fixing the problem.

Can you commit to working with us to address the concerns of
the manufactured housing industry while continuing to protect our
constituents from the actual bad actors that the rules are meant
to target?

Mr. CorDRAY. I do commit to that. I believe I have committed to
it today already, but I commit to it now.

We have been open and accessible to representatives from both
the building and lending industries. They have made a strong case
for why this fits a particular need in the population. And it was
a case that, as I said, I am familiar with from my own personal
experience and where I grew up and my family, particularly in
Eastern Ohio.

So yes, we are very interested in those issues.

Mr. CrAY. Thank you for that response.

In the area of mortgage rules, what steps has the CFPB taken
to educate and help lenders as well as consumers understand your
new rules?

Mr. CORDRAY. I am actually really proud of the work we have
done in that area, because when we finalized our rules last Janu-
ary we could have easily said, and it would have been a classic re-
sponse to industry, “Well, we are done, and it is your problem now,
and we are moving on to other things.”

But instead, we dug in alongside with them and made it clear
that we had a whole project around regulatory implementation. We
wanted to hear from them about what kind of practical problems
they might be running into that we hadn’t foreseen, and they
hadn’t foreseen, because they told us everything that they thought
they had problems with before we finalized the rules.
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And there have been a number of things, including the small
creditors that I talked about with Representative Capito and the
special provision we made that covers thousands of community
banks and credit unions. That was in addition to the original rule
and it was meant to address concerns we heard that we absolutely
found to be valid and legitimate.

The examination protocols were done 6 months in advance so
people could get familiar with them. We continue to work with in-
dustry. In fact, by the fall, they said to us, “We appreciate that you
have been so helpful. Please stop being so helpful until January
10th because we now need to finalize.” But we have been taking
further comments and issues, and we will address some of those
this year as well.

And again, there will be new circumstances people will run into
that we didn’t quite anticipate, and they didn’t quite anticipate. We
will listen to them and see what they have to tell us and see what
the data shows about actual impacts on the market.

We do not want to upset the housing or mortgage market. We
are here to help—

Mr. CLAY. Do we have any data yet on any decline in the
issuance of mortgages or—

Mr. CORDRAY. It is so soon that it is very hard to say anything.
The rules took effect January 10th. It is now January 28th.

I will say, I did see that mortgage lending was up for each of the
first 2 weeks under our rule, but that is such a small slice that it
is very hard to make anything of that over the week before we fi-
nalized our rule.

Mr. CrAY. Thank you for that response.

In the area of servicemembers, the Dodd-Frank Act created the
Office of Servicemember Affairs to address the specific challenges
faced by servicemembers, veterans, and their families. This office,
which monitors complaints from servicemembers in conjunction
with consumer response, received approximately 3,800 complaints
between July 1, 2012, and June 30, 2013.

What are some of the most common grievances expressed by
servicemembers, and what has the Bureau done or can it do to ad-
dress their concerns?

Mr. CorDRAY. Congressman, I am lucky with the people I get to
work with at the Bureau, and one of the best we have is Holly
Petraeus, who runs that office, and has tremendous credibility
across the country with servicemembers, their families, and vet-
erans. And she has lived that life herself.

We had a gentleman from Massachusetts tell us about his son
whom he thought was treated unfairly on an auto lending program.
We looked into it, and found a lot of complaints. We addressed that
through an enforcement action and got $6.5 million back to thou-
sands of servicemembers.

We have addressed a lot of individual complaints. We have ad-
dressed problems like permanent change of station orders, which
didn’t qualify people for the kinds of adjustments that other people
were getting in the mortgage market.

And the Department of Defense and Veterans Affairs, I will say,
to their great credit, have been very responsive to the problems we
identify to them that we hear from servicemembers and veterans
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and they have solved a lot of problems. It is a great partnership
that we have with them.

Mr. CraY. And thank you for your advocacy on behalf of con-
sumers in this country.

I yield back.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from North Carolina,
Mr. McHenry, the Chair of our Oversight and Investigations Sub-
committee.

Mr. McHENRY. Director Cordray, to follow the chairman’s open-
ing line of questions about your building renovation, would you pro-
vide the committee with the occupancy agreement between the Bu-
reau and the OCC?

Mr. COrRDRAY. I don’t know that there would be any reason why
we could not provide that, and I would be surprised if we haven’t
provided it, but I don’t know offhand if we have—

Mr. McHENRY. You haven’t. So if you would, that would be help-
ful for us to understand this.

Mr. CORDRAY. Yes. That was an agreement signed after I became
Director, but it is what we are going to be living under for the
next—

Mr. McHENRY. Even easier then.

Mr. CORDRAY. —30 years, so—

Mr. MCHENRY. No, even easier—

Mr. CORDRAY. Well—

Mr. McHENRY. —since it is a 20-year contract that you have dis-
closed in your report.

The reason why we ask this is because you spent $12 million a
year in rent. You disclosed that. And we appreciate the fact you
disclosed that.

We also know from a Treasury audit that the value of the build-
ing that you are occupying is $153.7 million as of 2011. And yet,
you are spending—first, we find out $55 million, based on your dis-
closures, then $95 million, then $150 million. So it looks very odd
to us, and that is why we would like to know the details of this.
Don’t you think that is reasonable?

Mr. CORDRAY. I do think that is reasonable, yes.

Mr. McHENRY. Okay. Thank you.

You said today that you will actually have to move out of this
building that you are leasing—you don’t own it, you are leasing it.
And you are going to have temporary space.

Mr. CorDRAY. Yes, it is a very annoying problem for us, and it
hasn’t made anybody happy, including me.

Mr. McHENRY. But, you think about the cost of it and seems a
little insane that you are spending $150 million of taxpayer money
and spending $12 million in rent and you are not even going to be
in it.

Mr. CORDRAY. Look, there is much that I am unhappy with about
this situation. It is a building that is a deteriorated building. It is
a classic white elephant.

Mr. McHENRY. How old is it?

Mr. CORDRAY. It is going to cost a fair amount of money to bring
it back up to standard.

Mr. McHENRY. How old is it?
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Mr. CORDRAY. It is not that old.

Mr. McHENRY. No?

Mr. CORDRAY. It must have been used pretty heavily. It was built
in the 1970s—

Mr. MCHENRY. Yes, this place looks pretty—

Mr. CORDRAY. —or the 1960s, I think, but—

Mr. McHENRY. Yes. You know, Kennedy laid the cornerstone on
this little building.

Mr. CORDRAY. Yes.

Mr. McHENRY. It is a little heavily used here, too. So anyway—

Mr. CORDRAY. If I were a consumer—

Mr. McHENRY. —I just want to find out—

Mr. CORDRAY. —I would be complaining a lot about that building
if I owned it.

Mr. MCHENRY. —if you would provide us with the details of this
aﬁra‘?gement for space, and what it is going to cost? Would you do
that?

Mr. CorDRAY. I think—as you have seen—

Mr. McHENRY. Not today, but—

Mr. CORDRAY. As you have seen, our budget and spending has
become more and more transparent as we build up this agency.

Mr. MCHENRY. Sure.

Mr. CorDRAY. All of that is available on our Web site each quar-
ter.

Mr. McHENRY. Okay. And let me follow up on that.

Mr. CORDRAY. Yes.

Mr. McHENRY. I wrote you a letter at the beginning of the
month. I appreciate your responding in a timely manner.

You provided back—and my question—and I know you receive
letters—a few. And I understand that my letter request was about
the details of your budget. You responded back with some links on
your Web site, and I appreciate that. One was a newly-issued re-
port on your financials for the year.

What I asked for was the resource detail and operating levels de-
tail within your budget. Now, the report you sent me a link to—
I went to it, looked at it, and the level of detail there is fairly non-
specific. And I will give you an example.

What I am asking for is a line item structure of this and you
have a $166 million line item that has 3 lines of description in
order to add up to $166 million. And it has a great name: “Prevent
financial harm to consumers while promoting good practices that
benefit them.”

I don’t know that we oppose that idea, we would just like to
know what it is. Now, your Bureau has also done something I
think is proper. You disclose contracts. So, we are able to ask you
about contracts.

Mr. CORDRAY. Right.

Mr. McHENRY. Right? So I know that you spent $2.5 million to
pay for Web ads to drive traffic to your Web site. I know that. And
I know you contracted with well-known firms. Now, I also know
whether it is a no-bid contract, a bid contract, right? And I appre-
ciate that—

Mr. CORDRAY. And you have seen that we have placed a real em-
phasis on competition in our contracts.
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Mr. McHENRY. Yes, and I appreciate that. I also saw the no-bid
contracts, and we could have questions about that.

Now, as a policymaker you are also spending a substantial
amount in salaries and benefits. You disclose that, but not in the
detailed level. In your budget estimates, we know you have 238
pﬁzople working on one area, but we don’t know anything more than
that.

So what is going to happen to you is you are going to come before
Congress, and we are going to have a lot of questions about your
contracts, even if you have enormous amounts of wasteful spending
to the tune of $300 million, $400 million a year, and we don’t know
the details of it.

What I would ask you to submit to us is that budget line item
that other agencies who have to go through the appropriation proc-
ess submit on a regular basis. Would you submit that to our com-
mittee?

Mr. CORDRAY. So what I would say is, as I said, the extent of de-
tail of our budget has grown greater as we have been staffing the
agency—

Mr. MCHENRY. It is still insufficient, sir.

Mr. CORDRAY. —and have the ability to do that.

It is my understanding that the amount of information we pro-
vide about our budget is comparable to that of other agencies, and
we are now providing it on our Web site on a quarterly basis,
which other agencies do not do. If you have other views about how
much detail we should be providing, I am—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Georgia, Mr.
Scott, for 5 minutes.

Mr. Scort. Thank you, Mr. Chairman.

Over here, Mr. Cordray. How are you?

Mr. CORDRAY. Good.

Mr. Scort. Mr. Cordray, I want to ask you about the Bureau’s
March 2013 fair lending guidance for our automobile dealers. This
is very important to me. I represent a district that represents the
six largest counties around Atlanta, which means the suburbs,
which means transportation, which means auto dealers and auto
consumers.

Now, I am very concerned about this because I, along with 12
other members of this committee, wrote you a letter expressing our
concerns on May 28th, and asked you to respond, but we haven’t
gotten a response as of yet.

This is very, very critical. Number one, there was no study that
was done on the impact of flat fees for consumers or how it would
affect consumers and the availability of them getting credit. This
is very serious.

I am very concerned about the Bureau’s actions because they
have had unintended consequences of: one, raising credit costs for
consumers; and two, pushing the marginally creditworthy out of
the market entirely.

And if, for example—if you learn, as many of us here in Congress
have learned, that the broad adoption of dealer compensation
methods that do not permit consumers to negotiate lower prices
would hurt marginally creditworthy consumers, including many
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minorities, of which you are admirably trying to make sure have
fairness—but if you knew this, would the Bureau review this guid-
ance that it has used to finance sources that you issued last
March?

Mr. CORDRAY. I am trying to follow all of what you described.

First of all, I believe we have responded to your May 28th letter,
and we will get to the bottom of that and make sure that we are
on the same page. I would be very surprised if we had let 7, 8
months go by without responding—

Mr. ScotT. Just to correct you, I have checked with my staff in
my office and you didn’t. But I understand. That is not the point
here. I just mentioned that so you could see the urgency of moving
forward.

Mr. CORDRAY. Yes.

Mr. ScotT. We need to treat both our auto dealers and our con-
sumers with fairness and the March 23rd guidance is not fair.

Mr. CORDRAY. Let me say a couple of things about that. The
problem that we are trying to address is one where people walk in
to get a loan to buy a car, which, as you say, is a critical thing in
suburban and rural areas in order to get around. And we find that
they are treated differently. They are required to pay different
amounts, higher amounts, based solely on the color of their skin or
their ethnic background.

That is not right. That is what we are trying to address.

Now, in terms of how we are trying to address it, it becomes a
more complicated issue. The bulletin we put out last March, there
was nothing unfair about it.

It was restating law that has been on the books and followed by
all the other agencies, including the Department of Justice, for al-
most 20 years. We, as a new agency, laid out that we also felt that
we were going to take the same approach.

The auto industry has a lot of concern about this, but the auto
lending industry is doing just fine. In fact, it had a banner year in
2013 and I expect it will have a banner year in 2014. So the notion
that we are somehow destroying lending or killing off the ability
of people to compete in this market, we are not.

We are going to continue to work with people to address con-
cerns. You saw that we had an enforcement action that did bear
fruit against Ally for $98 million—

Mr. Scort. But, Mr. Cordray, please, my time is running out.
Here is the point—and all your points are here—and I want you
to do a great job. But if the people—if what you are doing is not
great within the auto industry and the consumers between the peo-
ple who are buying the cars and are not—and if they have input,
which, in fact, they did not—considering how controversial this
guidance was and has become, wouldn’t it have been more prudent
for you to receive input from them, which you didn’t, to hear con-
cerns from them, to hear their concerns directly who are directly
impacted by this guidance before it was issued?

This could have been avoided.

Mr. CorDRAY. Look, the guidance itself is exactly a restatement
of existing law. That is all it is. I don’t know what people are tell-
ing you, but if they are making more of it than that, they are
wrong.
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We have had lots of discussions with lenders over whom we have
jurisdiction. We were careful about not trying to reach out to deal-
ers over whom we don’t have jurisdiction and respecting the line
that Congress drew.

Mr. ScotT. Allow me to say this, please—my time is up.

But this is one Congressman who represents probably per cap-
ita—certainly my area, because I represent the suburbs where the
action is—where they have to get fair treatment. If you could work
with my office more closely to make sure my dealers and con-
sumers are treated more fairly—

Chairman HENSARLING. The time—

Mr. CORDRAY. I am happy to do that.

Chairman HENSARLING. —of the gentleman has expired.

The Chair now recognizes the gentleman from New Mexico, Mr.
Pearce.

Mr. PEARCE. Thank you, Mr. Chairman.

And thanks again, Director, for being here.

Just a follow up to Mr. Neugebauer’s questions—a Federal judge
ruled the metadata collection by the NSA was unconstitutional,
and my question is, will you submit a request for the Federal judge
to look at your data collection and see if it is constitutional? Would
you do that?

Mr. CorDRAY. We will follow our statute, which is the law Con-
gress gave us, and that is what we will do.

Mr. PEARCE. That was not my question.

Mr. CorDRAY. And by the way, I will say that we have an en-
forcement action in which—

Mr. PEARCE. If I could reclaim my time, sir—

Mr. CORDRAY. —the constitutionality of the Bureau was raised—

Mr. PEARCE. I just asked you a simple question. I asked a simple
question.

Mr. CORDRAY. —in the Federal district court in California—

Mr. PEARCE. Mr. Chairman, if I could reclaim my time?

Chairman HENSARLING. The time belongs to the gentleman from
New Mexico.

Mr. PEARCE. I know that Mr. Snowden was not a planned asset
of the agency, and I know that the IRS didn’t plan for things to
be released, but I will say that the collection of data like you are
collecting has tremendous value in political campaigns, and I worry
that there might just be someone down the system who might re-
lease that information. And you are saying that, no, you are not
going to ask a judge if it is constitutional.

I found your testimony almost amusing where you described how
many of your friends live in manufactured housing. That smacks
of a condescension that was rejected two generations ago, and I
wonder, have you personally talked to any people who deal with
manufactured housing?

On January 23rd, I got this unsolicited e-mail from a friend of
mine. I didn’t tell him I was looking for information.

“Good morning, Steve. I just returned from an educational sem-
inar that explained how we have to conduct our business as manu-
factured home retailers now that the new laws are in effect. I hon-
estly can’t believe what I have to do to sell homes and how difficult
it will be not to trip up. It just takes the wind out of my sail and
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all others that are in my industry. It just keeps getting more and
more difficult to operate a business and more and more easy to get
sued for not dotting I's or crossing a T.”

That is the legacy which lives in the manufactured housing in-
dustry that you have given lip service to today and for the last
year.

But I will tell you that I found amusing your indignation that
the one-size-fits-all characterization, before you even came here,
was so offensive. And yet, you are doing the same thing today.

You are declaring today that many times the mobile home, the
manufactured housing—that a regular house can’t be built there.
Now, my county is flat from one end to the other; 50 percent of the
homes are manufactured homes. And to declare that one lot is not
suitable for regular homes but is suitable for those that many of
your friends live in, I found to be generalistic thinking—one-size-
fits-all thinking.

You characterized that even your initial rules were coming be-
cause you feared the ability to repay. Now, I wonder how many
banks who lend to manufactured home buyers you actually talked
to, because they tell me that they have the highest rate of repay-
ment of any form of home.

And you still have one-size-fits-all in the balloon payments,
which then kicks us out—kicks a lender out of the Qualified Mort-
gage market without a secondary. When you do that in New Mex-
ico—we have 70 days of capital to lend for houses in the entire
State, and when you kick them out of the secondary mortgage mar-
ket, you then say that you have to lend that money for that piece
of property, and when it pays off 30 years from now you can lend
for a new house.

You are going to choke, then, the rural, small areas—the areas
that don’t fit your definition of what is really right for people to live
in and your idea that balloon mortgages aren’t somehow okay.

None of your people from Wall Street are going to come to New
Mexico and lend on a trailer house and give them a 30-year note
because they can deteriorate or they can be held in good condition
for 50 years.

And so I find your indignation that we might have said or might
even be saying still that one-size-fits-all is not working, it is a war
on the poor that is being conducted by you and this Administration
and it is one where low-income people suffer the most. They don’t
have other options.

So I find your testimony today to be diminishing, demeaning to
the people who are suffering the most. I wish that you would
change the rules instead of coming here and giving lip service.

Thank you, Mr. Chairman. I yield back.

Mr. COorDRAY. Mr. Chairman, point of personal privilege as the
witness at this hearing for the 5-minute filibuster that resulted in
no questions to me—

Chairman HENSARLING. The gentleman—

Mr. CORDRAY. That is some of the most offensive—

Mr. PEARCE. I asked a question early on.

Mr. CORDRAY. —some of the most offensive comments I have
heard from this committee—

Chairman HENSARLING. The committee will come to order.
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It is the gentleman from New Mexico’s time. As a courtesy to the
witness, if he would like a brief moment to respond, the Chair will
yield him a brief moment.

Mr. CORDRAY. I would.

The completely unfounded suggestion that we are using data for
political campaigns, which you have not a shred of evidence for,
this is an independent agency and—

Mr. PEARCE. I did not say that, Mr. Chairman.

Mr. CORDRAY. —is not subject to be controlled like—

Mr. PEARCE. I said the possibility—

Mr. COrRDRAY. That is what you said.

Mr. PEARCE. —of Snowden, who would release that information
without your consent—

Mr. CORDRAY. And the notion that I am being condescending in
talking about manufactured housing because, in fact, I have friends
and family members who have lived and live in manufactured
housing—I don’t begin to understand where you are coming from
on that.

You are being blunt with me—

Chairman HENSARLING. Your brief moment—

Mr. CorRDRAY. —and I will be blunt with you.

Chairman HENSARLING. —has expired.

Mr. CORDRAY. And I expect courtesies from this committee—

Chairman HENSARLING. The Chair—

Mr. CORDRAY. —of reasonable discussion.

Chairman HENSARLING. —now recognizes the gentlelady from
New York, Mrs. Maloney, for 5 minutes.

Mrs. MALONEY. I thank the Chair for yielding.

And I thank Mr. Cordray for your hard work.

I would like to yield him as much time as he would like to re-
spond to the line of disrespectful questioning.

Mr. CORDRAY. So the notion that we are being condescending in
trying to take account of these issues and recognize that there are
different guides of properties that have different needs in rural,
suburban, and urban areas is—and that is somewhat amusing to
you, it is not amusing to me.

We are trying to take this seriously. We are trying to meet the
needs of consumers across this country.

That is the mandate of this Bureau, and we will do it as best we
can. The notion that we are somehow going to take information
and use it for political campaigns is deeply offensive.

You haven’t a shred of evidence on which you are basing that.
That is just a wild allegation, and it is not befitting of this com-
mittee, Mr. Chairman.

Thank you.

Mrs. MALONEY. Okay.

Mr. Cordray, as you and my colleagues know, we created the
CFPB to protect consumers. We saw in the financial crisis that con-
sumers were often not thought about at all, or as an afterthought.
And it is highly appropriate to have one agency whose prime focus
is to make sure that abusive practices and unfair deceptive prac-
tices are not out on the market.

I believe your record speaks for itself in really coming forward
with well-thought-out, researched positions that help the economic



38

security of our country by being fair to people and giving notice to
people about the products that they are purchasing.

I would also like to ask specifically about an area that you are
working on which is becoming an emerging important market, and
that is prepaid cards. Prepaid cards hold a lot of potential, but they
are not subject to uniform Federal protections or disclosure stand-
ards, and that makes it difficult for consumers to be able to do
comparison shopping.

I know that your office has been working on a proposed rule for
prepaid cards for quite a while and I look forward to seeing what
you come out with.

So I have two basic questions in this area. First, when does the
Bureau plan to release its prepaid card proposal?

And second, based on your research into this market, how should
we as policymakers think about the prepaid card policies? Should
we focus primarily on clear, consistent disclosure of fees to con-
sumers, or are there other limitations that need to be placed on
prepaid cards?

Mr. CORDRAY. Thank you, Representative Maloney.

The issue you raise is a very important one, and an increasingly
important one for many low- and moderate-income consumers for
whom a general purpose, reloadable prepaid card may increasingly
become some sort of alternative mechanism to a bank account or
check cashing or other things that can be very costly at times for
low- and moderate-income individuals.

The state at which the prepaid card issue is at at the Bureau,
is the proposed rule state. This means that we are on the verge of
undertaking to write rules governing prepaid cards, which, as you
know, and I know from your attention to this, is right now a hole
in the fabric of consumer protection.

Just as remittances had no consumer protections before we acted
to adopt those rules, prepaid cards are the same. Most consumers
don’t realize the differences when they reach in their wallet and
pull out a credit card, a debit card, or a prepaid card. I think they
think they have the same protections across all of those cards. It
is not true. Prepaid cards are not protected at all.

So we will be writing rules to take account of the importance of
providing protections in that area.

And what I would say is you are asking about kind of the bal-
ance between: Do you simply proceed through improving disclo-
sures or is there some substance to be provided here?

My general impression is that in most of these markets, we need
better disclosures and we need better substance in the rules. I don’t
want to prejudge the rulemaking process. We will be putting out
a proposal for comment and then finalizing it.

But action here is very much needed and it is an emerging mar-
ket that is now well over $100 billion being loaded onto these cards
every year and people need protections in a balanced way.

We will welcome the input of members of this committee, as well
as consumers and industry, on getting those rules right.

Mrs. MALONEY. And where do we stand on your rule on overdraft
protections? I understand you were reviewing that.
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Overdraft would not be part of a prepaid card. That would not
be part of it. But the overdraft protection rule, where do you stand
on working on that area?

Mr. CORDRAY. In the Unified Agenda, which we publish, and we
publish on our Web site, actually in response to a suggestion Rep-
resentative McHenry made about a year ago, maybe a couple of
years ago now, that is at the pre-rule stage. It is not as far along
as prepaid cards but it is something that we are looking at and try-
ing to figure out. We are doing analysis right now of the market
to try to understand.

There are many ways in which the overdraft product is good for
consumers, like helping them avoid NSF fees. There are some prac-
tices that concern us in that area, so we are moving forward in try-
ing to figure out how to approach those issues, but it is not as far
along as prepaid cards.

Mrs. MALONEY. My time has expired. Thank you.

Chairman HENSARLING. The time of the gentlelady has expired.

The Chair now recognizes the gentleman from California, Mr.
Royce, the Chair of the House Foreign Affairs Committee.

Mr. RoyCE. Thank you. Thank you very much, Mr. Chairman.

And, Director, thank you.

I wanted to raise some concerns, but maybe in the process lower
the blood pressure a little bit over this issue on the question of the
Bureau’s National Mortgage Database project with the FHFA. I
think you understand that beyond this room there are others who
have concerns with the privacy—

Mr. CorDRAY. I do.

Mr. ROYCE. —issue here, and at the end of the day you put to-
gether a database like that and it is going to include credit infor-
mation on 50 million people here in the United States. That is just
the project.

Now, in your opinion, this information—the data collected from
market monitoring—does not include personally identifiable infor-
mation?

Mr. CorDRAY. That is my understanding. Yes.

Mr. ROYCE. Yes. And the real question here is, is it searchable?
Can it be reverse-engineered? And I assume that you don’t believe
that you can identify a single individual through that process.

But if we look at the actual risk that consumers have, we saw
the recent Target breach, which in theory should not, could not
happen. We saw what happened with Michael’s. Even with the best
of intentions, even with high security—in these cases you have
companies with great reputational risk on the line. They had done
everything they could do to make sure that a breach of personal
information didn’t happen, and it happened.

But now we are talking about the Federal Government. And
breaches of information at the Federal Government level—accord-
ing to the GAO, in 2012, there were 22,000 data breaches. Now,
some of that is small in terms of breaches of personally identifiable
information, but some of them were very large.

It was a 42 percent increase from the year before. It was over
a 100 percent increase from the year before that.
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I would like to play a short video clip from a presentation given
last year by Bob Avery. He is the FHFA’s Project Director for the
National Mortgage Database—that is this database.

So let’s go to that if we could, Mr. Chairman.

[Video plays.]

Mr. ROYCE. So Mr. Avery states, in fact, the information included
in the database is, in his words, easily reverse-engineered. And
even more troubling, it will be available to any Federal employee
in the country and possibly others.

Now, this is why from the perspective of privacy advocacy, there
is this concern about consumer privacy in this case. And person-
ally, I don’t believe that the project should move forward until
these issues are adequately addressed.

So I guess my question is, from your standpoint, you are weigh-
ing the assumed benefits of the database. Do you believe that out-
weighs the real privacy concerns here?

Mr. CorDRAY. Ultimately, it is a judgment and a balance. But I
would say two things in response to your line of questioning.

The first is, in fact, the homeowner market is one where there
is a tremendous amount of information freely available to the pub-
lic. I don’t know quite how they do things in California, but in
Ohio, the home that I own is on our county auditor’s Web site.
There are pictures of it. There is a valuation of it. There is the
amount of taxes I pay. At a time when I had a mortgage, there was
the amount of the mortgage that I owed.

All of that information was public information.

I had a law school class that told me back in 1990 how much in-
formation there is out there. I wasn’t sure I understood. They
brought in and they knew all about all of my homeowner trans-
actions. It was available on the Internet. That was true 20 years
ago.

So nonetheless, it doesn’t lessen the privacy concerns.

But let’s get the paradox here of how important this is. I am get-
ting questions from you and your colleagues, in your case, so far,
your colleagues, about what we should be doing in the mortgage
market. Have we drawn too tightly the box around QM? Is manu-
factured housing being unfairly affected or undermined here?

In order to make judgments about that, in order to respond to
you, in order to get this right and for you to get it right and us
to get it right, we have to have information about the market.

What we found with the mortgage database was that we didn’t
always have the kind of information we would have liked to have
had about the mortgage market. This will help us provide it.

Then we will be able to all have confidence as to whether we are
getting this right or should adjust it. That is what your colleagues
are crying for. It depends on information.

Mr. ROYCE. And I am pointing out we had 20,000 breaches.

Mr. Chairman, I would like to submit something else for the
record, a recent letter from the National Association of Federal
Credit Unions to House leadership on data security and protection,
if I could?

Chairman HENSARLING. Without objection, it is so ordered.

Mr. RoycCE. Thank you.

Chairman HENSARLING. The time of the gentleman has expired.
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The Chair now recognizes the gentleman from Texas, Mr. Green,
for 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman.

And, Mr. Cordray, I thank you again for coming before us today.
I look forward to your visits. I am up here, Mr. Cordray.

Mr. CORDRAY. You moved on me.

Mr. GREEN. I relocated temporarily.

I am appreciative of the fact that you are willing to stand up for
consumers. And when I say stand up, I mean you take a firm posi-
tion. You really believe in what you do. And it comes through, and
that is important to consumers.

I want to visit with you about the $3 billion in refunds—$3 bil-
lion. That is a lot of money, impacting 9.7 million consumers.

Can you give just a brief overview of this $3 billion that 9.7 mil-
lion consumers have had an opportunity to receive?

Mr. CorDRAY. Thank you, Congressman. This is essentially basic
law enforcement work. On both sides of the aisle in this committee,
I know one basic principle everybody agrees with is that people
should have to comply with the law, and if they violate the law,
they should be held accountable.

And if they violate the law in a way that hurts people, harms
people financially, those people should have a right, if possible, to
get their money back. That is something we are trying to do.

We have been engaged in addressing violations of the law with
credit card add-on products, which has been a big source of redress
for consumers. Hundreds of millions of dollars are going back into
people’s pockets who were victims of fraudulent, deceptive, and
misleading marketing of products. And that has been, I think, well-
established. And it is not unique to the United States; they had
similar problems in the United Kingdom.

The large mortgage servicing settlement we reached recently
with a large nonbank mortgage servicer, again, for violations of the
law, and practices that were unfair and deceptive to consumers.

These are things that in a marketplace that works, the good,
honest businesses are also protected against those who violate the
law and potentially get a competitive advantage by doing so. So, it
is in everybody’s interest for us to do this work.

It does depend, I will say, on having information, being able to
analyze what is going on in the markets, not just shooting blindly
at problems. And that is part of why we feel so strongly about hav-
ing the information on which to base this.

But we will continue to do that work. We will continue to be, I
think, appropriately aggressive, while not unreasonable. Where
people are violating the law, it is our job to make sure that they
are held accountable.

Mr. GREEN. You received 122,000 complaints between July 1st of
2012 and June 30th of 2013, over half of which or thereabouts re-
leite to mortgages; 3,800 of these complaints dealt with service peo-
ple.

I am sure that these complaints would have gone someplace if
the CFPB did not exist. I am sure they would have gone someplace.

Mr. CORDRAY. Maybe to you.

Mr. GREEN. Probably.

Mr. CORDRAY. And your colleagues.
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Mr. GREEN. But I am not sure that they would have received the
kind of attention that they have received by virtue of the CFPB
being there. And I am curious about the types of complaints. I
want to give you a chance to just talk about some of them, because
we will always hear about things that don’t go well. We don’t hear
enough about the things you do that benefit the consumer.

So this is an opportunity for you to just take a moment, and tell
us about some of these complaints that have been successful, where
you have helped people, if you would?

Mr. CORDRAY. Sure. And Congressman, I know you understand
this. Stories that we hear from people when they file a complaint
are very similar and in fact, in many cases, are exactly the same
stories they are telling people in your offices and your staff get all
the time: somebody struggling with their mortgage and they can’t
get anybody to respond to them; they submitted the paperwork, it
got lost again and again; people won’t answer the phone. Those are
some of the things we hear and we help cut through that.

We hear people who feel like they had an improper charge on
their credit report. They can’t get the credit reporting agency to
pay attention and take it off and get it corrected, but it is affecting
them. They can’t now get a mortgage or a car loan because that
blights their credit. And we get those things fixed and get them re-
moved.

People harassed by debt collectors. Debt collectors have every
right to do their job and collect money that people owe and people
should pay, but there are laws that say you can’t call after 9 p.m.

You can’t harass people at their workplace if they ask you not
to. You are not supposed to do that. It is a violation of the law. It
is cheating and giving you an unfair advantage over some other
debt collector who actually abides by the law.

Those are the kinds of things that we are addressing and dealing
with every day. And again, a number of these are being referred
by your offices, people on both sides of the aisle here. And we are
happy to address these issues for all consumers, all constituents,
wherever the complaint comes from. And we regard it as part of
our job.

The other thing is, we learn from it. As we get hundreds of com-
plaints about a particular issue, then we know it is a real big prob-
lem and we ought to address it more systematically. Maybe we
should write a rule about it. Maybe we should bring an enforce-
ment action to clean it up. Those are the kinds of things we are
trying to do.

Mr. GREEN. Thank you, Mr. Chairman.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Missouri, Mr.
Luetkemeyer, for 5 minutes.

Mr. LUETKEMEYER. Thank you, Mr. Chairman.

Mr. Cordray, let me change speeds here a little bit and talk to
you a little bit about a different issue here. I sponsored an annual
privacy notice bill and you were kind enough to—I wrote you a let-
ter with regards to that in October of this past year. You sent a
letter to me and agreed that it was something that we needed to
do.
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You supported it and I thank you for that. It was a timely letter.
And we may need your help in trying to get it pushed through the
Senate. They seem to be dropping the ball on the issue over there.

But in your letter you also made the comment that you may be
able to do this by some rulemaking authority that you have. Could
you elaborate on that just for a moment?

Mr. COrRDRAY. Yes. And thank you for asking about that. I will
say that sometimes processes move kind of slowly because of dif-
ferent provisions in our law, in terms of how we proceed.

I do know that internally, we have been working on that issue,
and I believe that there is a presentation going to be made to me
fairly soon on it.

I am hopeful we can move forward on that. One of the things I
will find from the presentation is, do we think we can comprehen-
sively address the issues you are trying to raise through your legis-
lation? If so, you may not need the legislation. On the other hand,
if you move the legislation and that resolves it and we don’t need
to work further on it, that is fine too.

I don’t care how we proceed, but I do think there are issues, you
have identified some of them and I think we are identifying others,
that need to be addressed and fixed. And there can be a reasonable
balance struck here that doesn’t burden institutions unnecessarily
in ways that don’t necessarily benefit consumers.

Mr. LUETKEMEYER. Very good. I appreciate that. With unanimous
consent, I would like to enter the letter into the record, Mr. Chair-
man.

Chairman HENSARLING. Without objection, it is so ordered.

Mr. LUETKEMEYER. Thank you.

With regards to another subject, Director, we have—online lend-
ing is something that is very concerning to me. A lot of it is off-
shore, and we need to be regulating it to make sure that our con-
sumers aren’t being taken advantage of.

By the same token, there is a lot of discussion right now within
the FDIC and the DOJ about payday lending, online lending, and
those sorts of things. And we have actually found people within
those agencies who, because of personal bias, have tried to basi-
cally shut down those industries.

And they have admitted such to us, and we had them on record
to that effect and have had lengthy discussions with the FDIC and
the DOJ. And both of them have, as a result of those discussions
and the investigations of the oversight committee—or I should say
potential investigations—have given a letter to not only us but the
industries, saying that they are going to allow these industries to
continue. They believe that they are worthwhile.

Any abuse that has taken place will stop. These are legitimate
industries. As long as they behave within the confines of the law,
they will be allowed to continue to do so.

And I would like your opinion on that. And if we could perhaps
get you to also do a letter similar to that, as what they have done,
to say that as long as these lenders are behaving within the law,
they have every legitimate reason to be in business and provide
credit to a lot of folks who can’t get it.

I know we had a lengthy discussion a minute ago with Mr.
Meeks, who brought this issue up as well, at least on the periph-
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eral parts of it, and indicated this is a very necessary area of lend-
ing. Whether you like it or not, there are a lot of folks for whom
this is the only way they can get lending.

And I think as long as we regulate it properly, it doesn’t need
to be here with things like Operation Choke Point, trying to choke
it off. So could you respond?

Mr. CORDRAY. Much economic activity is gravitating online. That
is the way of the world, and it seems to be in our society.

A lot of commerce is going online. My wife orders a lot of things
now online, and I do, that before, we would have gone somewhere
to get. It is natural that lending would gravitate there as well.

There are, however, important law enforcement issues. And I
struggled with them when I was attorney general of Ohio. And I
hear from my colleagues, former colleagues, that they struggle with
them now because online Internet activity doesn’t have clear juris-
diction, as there is nothing physical or tangible about it.

It can be originating in a different State but not complying with
State laws here. It can be originated in a different country and not
complying with any American laws.

I think law enforcement officials are grappling with a strategy
for how to deal with that, because online lenders that are legiti-
mate and valid deserve protection against online lenders that are
undercutting them by violating the law and not complying with the
same requirements with which they comply.

So it is definitely a difficult subject and one that we have been
trying to hash out and understand with the State attorneys general
and others. We will continue to do that.

I definitely agree that there is a lot of online lending that is per-
fectly proper and valid and may even cut some costs over physical,
in-person lending. There are also risks there, and there is a risk
of being able to evade law enforcement.

Mr. LUETKEMEYER. Would you be willing to put that in writing?

Mr. CorDRAY. I would be happy to. You mentioned a letter? 1
would be happy to take a look at it. I don’t obviously know—

Mr. LUETKEMEYER. Okay. Without objection, I ask unanimous
consent to place in the record a copy of the letter from DOJ indi-
cating their concerns and their willingness to also allow these busi-
nesses to be lawfully there as long as they are behaving within the
confines—

Chairman HENSARLING. Without objection, it is so ordered. The
time of the gentleman has expired.

The Chair now recognizes one of the committee’s reputed, most
rabid Seattle Seahawks fan, Mr. Perlmutter, from—

Mr. PERLMUTTER. I thank the chairman, and I want to thank the
gentleman from Missouri—

Mr. LUETKEMEYER. A point of order, Mr. Chairman, for the
choice of the color of his tie in support of the Denver Broncos. So
with that, I will stop breaching the decorum of this committee and
just, I want everybody to know I am united in orange against the
Seattle Seahawks.

Chairman HENSARLING. We see the gentleman’s cap. Now, he
may remove it.

Mr. PERLMUTTER. Mr. Cordray, thank you for your testimony
today. And thank you again for your fairly even-keeled testimony.
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I did appreciate your response to Mr. Pearce, because there is a lot
of data out there, and in your position, whether it is gathering
mortgage data, or anything else, there is just a lot of data out
there. We don’t want it abused. We have seen politicians in the
past abuse it, and at the top of the list would be Richard Nixon.

So I do understand your response. I understand his fear that it
can be abused because it has been in the past. But there is a lot
of mega data out there.

Mr. Royce brought up the Target Corporation. My wife and I are
Target shoppers. And she has a saying, if Target doesn’t have it,
she doesn’t need it.

But I also used my Target card—or I used my debit card in Tar-
get in that period where their data was breached. So I am one of
100 million people, apparently, or 100 million cardholders who was
affected by this. And when I went to Wells Fargo and I said that
I had used my card, they immediately took my card and switched
it out for a new card.

What is the CFPB’s role in something like this, where there has
been a major data breach that affects millions of consumers?

Mr. CorDRAY. We have been looking at that since this occur-
rence. Of course, this is not, as you know, the first occurrence of
this kind. It is just one of the largest and most stunning ones, and
the most recent one.

In the past few days, we issued a bulletin to consumers: If you
are one of the people who is or feels that you may have been vic-
timized or affected by this, here are some steps you can take to pro-
tect yourself, the kinds of information you need to respond to this
situation.

There are broader issues here for the credit card industry and for
retailers in terms of how they manage information. Frankly, a lot
of the same concerns that people have raised appropriately, I think,
with me about our agency today.

Everybody who has information is going to need to jealously safe-
guard it in order to protect consumers. And there is real consumer
harm that happens, whether somebody steals your identity or not.

Even switching out your card, as you did, involves inconvenience
and time and effort. You may have to change accounts and account
information may cause you to miss a payment on something here
or there. That can cause real harm to people as well.

So, I think that the guidance we have provided to consumers is
meant to be very helpful. It is drawing, again, on some of that ex-
pert, neutral information and advice I indicated is available to your
constituents on our Web site at consumerfinance.gov, and we urge
you to take advantage of it. That is intended to help people.

Mr. PERLMUTTER. Thank you.

And, Mr. Chairman, if I could, I would like to introduce for the
record a letter that we—a number of Democrats—sent to you on
ganuary 10th concerning some kind of hearing on this breach of

ata.

Chairman HENSARLING. Without objection, it is so ordered.

Mr. PERLMUTTER. Mr. Cordray, I would like to also ask you a lit-
tle bit about the QM situation. You have had a number of ques-
tions already, but because you and I have had this conversation on
QM, the 43 percent debt-to-income ratio. Were there other ways
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that a lender, if it didn’t fit into that 43 percent box—were there
other ways a loan might be considered eligible under your rules?
And if so, what are they?

Mr. CorDRAY. Okay, so there are actually three main boxes, and
sometimes it does get misstated and people either intentionally or
unintentionally don’t quite get the purpose of the debt-to-income
ratio of 43 percent or less, which is a pretty generous number by
historic standards. We used to advise people not to spend more
than a third of their income on housing, and then 36 percent was
the number, and now people use 43 percent. It is meant to be
broad—to provide a broad area for mortgage lending. That is one
box.

A second box—and this is very notable—any mortgage loan that
would qualify to be purchased by any of the GSEs—Fannie Mae or
Freddie Mac, if it qualifies as an FHA loan, if it qualifies under VA
or Ginnie Mae—all of those are also Qualified Mortgages. That sig-
nificantly extends and then covers a lot of loans that are above a
43 percent debt-to-income ratio. That is second.

As long as they are in conservatorship, that is a temporary meas-
ure. This Congress may act on housing finance reform at some
point. We weren’t sure where that was going, so we had to sort of
take account of that and draw that into our calculations. That is
a second box.

And it is very easy for a lender: 43 DTI or you just plug it in,
and you get a yes or no. You don’t have to sell it to Fannie or
Freddie, it is just if it is eligible for sale.

The third box is the small creditor provision that I have men-
tioned before. It covers thousands of community banks and credit
unions. Any mortgages they make, if they sell them in the sec-
ondary market to Fannie or Freddie, are covered by that second
on. If they keep them in portfolio, they are covered by this third

OX.

Mr. PERLMUTTER. Thank you sir, for your testimony.

I yield back.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Michigan, Mr.
Huizenga.

Mr. HUIZENGA. Thank you, Mr. Chairman. I appreciate that.

And, Director Cordray, I appreciate you being here. Obviously,
you have heard a lot of concern, some of it a little more heated
than others, but concern on both sides of the aisle, frankly, about
everything from auto loans to the security of the data that is being
collected.

QM has really sort of dominated this Qualified Mortgage defini-
tion, and I would like to head a little in that direction, and point
out that there had been an American Banker article entitled,
“Blacks and Hispanics Likely To Be Hurt by Qualified Mortgage
Rule,” which reported on a Federal Reserve Board report that
found that “roughly one-third of Black and Hispanic borrowers
would not meet the requirements of a QM loan based solely on its
debt-to-income requirement.” That is what we were just address-
ing.

I am a former REALTOR® myself. I have dealt with those.
Frankly, I come from an area where the median income and the
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median mortgage and household transaction, home sale trans-
action, is far below any of those major markets like California or
New York or other places that might be falling into a jumbo-loan
trap.

But frankly, whether it is jumbo or whether it is small loan bor-
rowers, what we are anecdotally hearing, and it is only half-funny,
is that QM is quickly becoming “quit mortgages,” and I am very
concerned about that. For those people out there trying to lend,
this—these assets, there is a real fear that there is too much of
that constriction on there.

Sort of the response, one of the things that was part of the origi-
nal Dodd-Frank bill was the 3 percent cap on affiliated mortgages.
I recognize that the CFPB has sought to limit the impact of the 3
percent cap by providing more generous “points and fees allowance
for loans under $100,000.” But frankly, it is not enough.

That has brought me to introduce H.R. 1077, and H.R. 3211. My
friend from New York, Mr. Meeks, is a cosponsor of that. It is a
bipartisan bill. We also have been working with Senator Vitter and
Senator Manchin. There is a Senate companion to that, S.949 and
S.1577.

Based on a survey conducted by the Real Estate Settlement Pro-
viders Council, the inclusion of title charges causes 60 percent—60
percent of loans under $60,000 to fail as Qualified Mortgages.
These loans actually become high-cost, as we were discussing ear-
lier, these HOEPA loans, because of points and fees that exceed 5
percent of the loan amount. The survey also found that 45 percent
of affiliated loans between $60,000 and $125,000—so we are not
talking massive jumbo-loans—failed to qualify as Qualified Mort-
gages.

In fact, 97 percent of the loans that failed as QMs were under
$200,000, simply due to the inclusion of title insurance on that.
And if title insurance is excluded, only 3 percent of those same
loans would fail as QMs.

Now, the States by and large regulate most of this, and as I have
been working with people in the industry, I have had some con-
versations with colleagues across the Capitol, some who may or
may not, not to name names, have been very involved in creating
your Bureau, who constantly bring up title insurance, apparently
not understanding that this is regulated by the States, those
amounts of what people are having to go in and pay for their title
insurance.

So introducing the Mortgage Choice Act is trying to seek relief
for the major players, like the Quicken Loans and Flagstars of the
bank, which are doing these across the Nation. Both are
headquartered in Michigan but do business in virtually all 50
States, to the small firms, like myself, which was a small real es-
tate firm that put together its own title company, not because they
were trying to be out gouging consumers, not because they were
trying to charge more than what the other guy down the road was
going to charge for their title insurance, but for the ease and con-
venience of the consumers.

And I know that is one of your stated goals of the Bureau, but
I am curious if you could comment on that.
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And then I am—you had mentioned earlier about waiting for
data. How long are we going to have to wait for that data to ad-
dress this as well, that I believe is going to show that there has
been a reduction in mortgages offered?

Mr. CORDRAY. Yes. So again, as you say, we attempted to allevi-
ate some of the concern about the 3 percent points and fees cap,
which was a pretty blunt instrument in the statute, by providing
for graduated, higher levels on loans of under $100,000. It is not
clear to me exactly what we will all think a year from now, wheth-
er that should be somewhat higher, whether it should be $150,000
or where that should be set. That is a question.

I have had discussions with Bill Emerson from Quicken about
their model, which they touted, and which is a very efficient one-
stop shopping model. And affiliate models can be that. He also was
very frank in acknowledging there had been some affiliate abuses
over the years, and we have all seen them. Congress drew a line
on that, we thought, and we are trying to respect that line.

I think the—

Chairman HENSARLING. I’'m sorry, the time of the gentleman has
expired.

Mr. HUIZENGA. Mr. Chairman, I know my time has expired, but
I would—in writing, I would like to ask, how long are we going to
be able to wait? We think we have evidence now, after 30 days, so
do we need 30 days of evidence, 60 days of evidence, because the
longer that we wait the more people are going to be impacted and
hurt by that.

Mr. CorRDRAY. I haven’t seen any data yet, but within a few
months I think we will get a sense of the impact.

Chairman HENSARLING. Now, the time of the gentleman has real-
ly expired.

Mr. CORDRAY. Sorry.

Chairman HENSARLING. The Chair now recognizes the gentleman
from Massachusetts, Mr. Lynch.

Mr. LYNCH. Thank you, Mr. Chairman.

I want to thank the ranking member as well.

And, Director Cordray, I appreciate your willingness to come
here and help the committee with its work.

Just as—at the outside, I would just like to say that I think you
present—well, the CFPB presents far less risk to American secu-
rity than, say, Target or some of these credit card companies that
actually have the specific data on individual consumers as opposed
to the aggregated, anonymous data that is presented to the CFPB.

Now, I think we all understand, because of the housing crisis,
the need to have Qualified Mortgage regulations and standards.
That much being said, where the line is drawn, I guess, is open to
interpretation, and I guess it is a bit subjective.

I do share some of the concerns with my colleagues across the
aisle, especially with respect to community banks and making sure
that the creditworthy population has that opportunity to get a
mortgage.

And there is the danger, I guess, if we use this bright line, 43
percent, that there may be people in some of our neighborhoods, es-
pecially communities of color, who might not meet that bright line
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test but nevertheless, because of their individual circumstances,
should get a mortgage.

And I am just wondering, as my previous colleague just men-
tioned, is there some ability going forward to look at the data to
see if we are boxing out some meritorious segment of the popu-
lation who should be getting mortgages but are getting shut out,
either because of demographics or urban versus suburban versus
rural? Is there some opportunity here going forward to sort of
tweak this in a way that we make sure that folks aren’t left out?

Mr. CorDRAY. Thank you, Congressman, and I agree with you,
and there will be and is opportunity to consider further those provi-
sions and the effect they are having. And I will just point back to
when we finalized this rule a year ago, we did not have a provision
for small creditors. We added that on.

That was the first very significant tweak of the rule and it was
meant to address exactly what you say. There are people who won’t
qualify on some sort of boxed-up metric analysis, but community
banks and credit unions will work with people in their community
that they know and they have the personal relationship to under-
stand their situation, and will make that loan.

The whole point of the small creditor exemption was to give
thousands of community banks and credit unions the flexibility to
continue doing the same kind of traditional lending they have al-
ways done, which works well, pays attention to the person’s ability
to repay, and makes good judgments about it. They have that lati-
tude under the rule.

Now, whether we have drawn all the lines exactly in the right
places or whether we could move them is something that we will
continue to hear from people about and listen to people about. Over
the course of the year, we will start to get a sense of how this is
affecting the market, and if it is affecting the market in ways that
you and I think were not what we are trying to accomplish, then
we will be open to thinking further about it.

(\{Ve have said that many a time, and I am happy to say it again
today.

Mr. LYNCH. Are we hearing anything from our smaller credit
unions, smaller community banks right now in terms of—what is
the feedback so far?

Mr. CORDRAY. I hear from them all the time. We heard from
them before we adopted the rule last January and we heard from
them after we adopted the rule. We solicited their input and com-
ments on the small creditor provision and incorporated a lot of
what they told us.

They talk to us constantly. I have a Community Bank Advisory
Council and a Credit Union Advisory Council I didn’t have to set
up, but I did, because I wanted to have more feedback from them.

I think we have our ear pretty close to the ground. I think a lot
of what you hear we are also hearing. There is a fair amount of
concern, some of which is justified and some of which is not. But
as we go, if we need to make adjustments we are open to consid-
gring that, as we have already shown that we have been willing to

0.

Mr. LyNcH. Lastly, I know this is not necessarily in your wheel
house, but I am hearing from my constituents. I represent a coastal
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area. There is a lot of pressure on REALTORS® with respect to
these new flood maps. Have you encountered any feedback in terms
of what it is doing to the real estate market?

I know it is—for folks on low income or fixed income, I know it
has had a dramatic impact on them. I am just wondering if you are
hearing anything on that end.

Mr. CORDRAY. Contrary to those who think we are all-powerful,
that is not in our wheel house. I don’t know much about it. We are
probably hearing some things about it, but I don’t have a perspec-
tive on it at the moment.

Mr. LYyNcH. Thank you, Mr. Chairman. I yield back.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair recognizes the gentleman from Wisconsin, Mr. Duffy.

Mr. Durry. Thank you, Mr. Chairman.

I would just lend my voice and concern to the QM rule, especially
its impact on low- and moderate-income families and the impact of
the rule. And when you have banks—financial institutions that are
holding these loans in portfolio, we have concern how that is work-
ing, especially across our districts.

But I am not going to spend my time there. I do want to move
to data and data collection.

We are all aware that the Bureau is collecting and monitoring
financial information on millions of Americans. That is clear.

Earlier today, I forget who the exchange was with, but you indi-
cated that you weren’t sure that the information that is collected
from individuals or third-party contractors could be reverse-engi-
neered, which concerns me because Mrs. Capito and I, on July 9th
of last year, asked you if it is possible for the CFPB or any third-
party vendor working on behalf of the CFPB to reverse-engineer
raw data to identify individual consumers. That was the question.

And part of the response was: “The Bureau purposely reduces
the likelihood of data being re-identified by restricting access to
data to those whose work requires it and providing privacy and se-
curity training to Bureau personnel on how to handle and protect
data appropriately.”

So your response over half a year ago indicates, yes, you do get
information that can be reverse-engineered and identify individ-
uals, and today you are not as clear about that in the question and
answer. My—

Mr. CORDRAY. Do you want me to respond and clarify that for
you?

Mr. DUFFY. Let me ask you a question.

Mr. CORDRAY. Okay.

Mr. DUFrFy. I think today you also said that you work on behalf
of consumers. You would agree with that, right?

Mr. CorDRAY. That is how I view my job, yes.

Mr. DurrY. Would you object to getting permission from con-
sumers, those people you work for, before you collect or monitor
their information?

Mr. CORDRAY. So, a couple of things. First of all, as to whether
there is any inconsistency in my testimony today with that letter,
I don’t believe there is. I don’t want to have you mix apples and
oranges, peaches and plums here. You have had a big focus with



51

us on the credit card data and we are very careful about avoiding
any prospect of reverse-engineering on that.

The question to me earlier had to do with mortgage data, where
there is zip code information. And what I have said is I think we
are always concerned and want to be very careful about the pros-
pect of reverse-engineering. It is something that is going to con-
tinue to evolve over time as more information is publicly available,
that it can be matched against and so forth. So it is something we
are going to be very mindful of and very careful about.

As to your question of would we go to individual consumers and
ask their permission before we seek, say, aggregate data about the
credit card market, that is, I believe, intended to and certainly
would have the purpose of completely making it impossible for the
agency to have any kind of data to know what is going on in these
markets. Because to ask many, many consumers for their permis-
sion before we could aggregate data about them would mean that
I wouldn’t know anything about the mortgage market when you
want me to get the QM rule right, I wouldn’t know anything about
the credit card market when you want me to report to Congress on
that, and how would that—

Mr. DUFFY. I am going to reclaim my time.

Mr. CORDRAY. —and how—

Mr. DUFFY. —I reclaim my time.

I don’t know if you have done any polling to see what the Amer-
ican consumer thinks about you monitoring and collecting informa-
tion. So I am concerned that you may not be aware of where the
American population is.

I would bet if you asked them, they would love to have the oppor-
tunity to give you permission to access their information or deny
you permission, or in the least, I don’t think you have an opt-out
provision on your Web site. So if you say, “Listen, I am one who
doesn’t want the group of people who claim to be working for me—
I don’t want to give them my information,” you can’t even opt out,
which would be very easy for consumers, and that concerns me.

And there has been some comparison to the Bureau and the
NSA, and I know that is a burr under your saddle and you don’t
like it. The NSA does not ask Americans permission to collect their
phone records and e-mails and texts. And the CFPB does not ask
permission to collect information on the American financial con-
sumer.

I would love if you would differentiate yourself from the NSA and
actually ask the people that you work for, for permission before you
access information, or at least give America an opportunity to opt
out.

And I will ask you another question here. As you go to your Web
site—I pulled it up and looked at the disclosure of what the infor-
mation that you collect. It is horrible that you have this much data
on the American consumer that can be reverse-engineered and they
don’t have that information and that disclosure clearly and crisply
delineated on the Web site is of concern.

Mr. CorDRAY. Wait, what are you talking about there? Are you
talking about our consumer response function or what?

Mr. DuUFrFryY. On the bottom of your Web site—consumer—when
you talk about the data information on the Web site. If you want
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a copy if you haven’t looked at it, I can provide it to you. Privacy
policy and legal notices is what I am referring to.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Michigan, Mr.
Peters, for 5 minutes.

Mr. PETERS. Thank you, Mr. Chairman.

And thank you, Director Cordray, for appearing before the com-
mittee today. Certainly, I appreciate all of your hard work in pro-
tecting American consumers in relation to these financial products.
I know it is a difficult task and you are doing a wonderful job.

To me, however, college affordability is probably one of the top
priorities we need to be focused on. And I believe that the CFPB
has done an excellent job of shining the light on some of the dif-
ficulties that so many of our students are facing now.

A CFPB report from last summer cited stakeholder comments
suggesting that it might be useful to allow for the rehabilitation of
private student loans on which borrowers have defaulted. And as
you know, there are currently more than 850,000 private student
loans in default in the amount of about $8 billion.

For many, student loans are a young person’s first experience
with credit. And after graduation, many students struggle for
months and sometimes even years to find their first good-paying
job, especially as our economy continues to recover.

This is why I have worked across the aisle, with my colleague
Michael Grimm, to introduce the Federal Adjustment in Reporting
Student Credit Act, which would allow seriously delinquent private
student loan borrowers a one-time offer to remove a default from
their credit report after making a series of on-time payments.

This already exists for Federal student loans, which make up a
significant majority of the student loan market. Our proposal basi-
cally allows private student loan furnishers to offer a rehabilitation
program similar to what is already available for the public student
loan borrowers, but doesn’t require them to do so. The bill creates
no new regulations and actually gives private lenders another tool
to help borrowers get back on track once they get that first job and
are able to make those payments.

I appreciate having the Financial Institutions Subcommittee
Chair, Shelley Capito, as a cosponsor of the legislation and that
both she and Chairman Hensarling have agreed to work with me
on putting together a hearing on this issue.

And I appreciate that, Mr. Chairman.

But, Director Cordray, I realize that it is difficult for you to talk
about a specific piece of legislation, particularly one that is not in
front of us right now, but maybe if you could just generally discuss
how harmonizing the public and private loan rehabilitation policy
would help recent graduates get back on track?

Mr. CorDRAY. And thank you for saying that, Congressman, be-
cause I do want to always be careful about just responding off the
top of my head to legislative ideas when I haven’t seen the text.
But in general, I think I have a positive reaction to what you have
described.

As we have found in the mortgage market, with mortgage
servicers, the more tools that are available for them to give people
opportunities to get back on track, first, they have the opportunity
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to collect money where they otherwise were going to get none, and
second, often people do need a second chance and circumstances
change. Maybe now they are employed, whereas at the time they
defaulted, they were not employed. That is obviously going to be a
big difference for people.

And the fact that it is analogous to what is being done with Fed-
eral student loans, actually we would like to see more of the prac-
tices that exist on Federal student loans, such as income-based re-
payment and other things, be taken up in the private sector on pri-
vate student loans.

So in general, we think that private student lenders could be
doing more to provide options to their borrowers. We think they
would benefit by doing so. They would probably collect more
money.

At the same time, there is a tremendous overhang in our econ-
omy right now. I described it as a domino effect earlier about the
student loan millstone around the neck of some of our biggest
achievers in society who have managed to get a higher education
and training and just happened to graduate into a tough job mar-
ket or didn’t have the means and therefore have to come out of col-
lege with tens of thousands of dollars in debt.

We want those people to be able to succeed, and giving them
some options to respond to their circumstances seems to me to be
a good thing.

Mr. PETERS. I appreciate those comments. In fact, I have heard
from a number of private lenders who believe that if this bill
passes, they can start offering loan rehabilitation shortly after en-
actment. This would be an incentive for folks to really step up and
move forward and rehabilitate their credit and pay those loans
down.

Do you agree that this is a market-driven policy change that
would help a significant number of borrowers, as far as you know,
from at least hearing it on the surface of this item?

Mr. CORDRAY. I would be happy to have our very strong office of
students and our student ombudsmen work with your office—
maybe they already are, for all I know—in terms of ironing out
some of the details and seeing if something could be moved on this.

It is a crying need in our society right now. The student loan
problem is weighing down a generation of young people who should
be our next generation of leaders.

Mr. PETERS. I appreciate your support of this legislation. We will
look forward to working closely with you. And hopefully, we can get
it passed with the help of Chairman Hensarling.

Thank you, Mr. Chairman.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Ohio, Mr. Stivers,
for 5 minutes.

Mr. STIvERS. Thank you, Mr. Chairman.

And thank you, Director Cordray, for being here. I want to thank
you for your service to our home State of Ohio, as well as your
service to the Federal Government as the Director of the CFPB.

I have three sort of big area questions around mostly organiza-
tional culture.
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The first question I have for you involves a bipartisan bill that
Representative Tim Walz and I have introduced which would cre-
ate a standalone Inspector General for the CFPB. I am curious if
you would oppose that bill or not.

Mr. CORDRAY. So this—

Mr. STIVERS. If you can be brief in these answers—

Mr. CorDRAY. Yes. Yes, I will. You know I have that problem,
Congressman. He is my Congressman, so he knows that I am not
always brief.

We have an Inspector General now. That Inspector General has
a strong staff and is doing a very good job with us. We are subject
to, I think, 10 open inquiries and supervision processes right now.
I think they are doing an excellent job.

Obviously, we will live by whatever Congress makes the law.
And the law that we have right now has us with a strong Inspector
General who is, I think, doing the kind of work that you want him
and his staff to be doing.

Mr. STIVERS. And I can say, our bill is not an indictment on the
Fed’s Inspector General. This is about an organization that now
has 1,300 people, is growing in size and scope. And we just believe
you deserve your own Inspector General.

The sort of second area I want to go through is the role of your
agency. Can you tell me, if I was to poll your 1,300 employees,
would you say they would tell me that you are an enforcement
agency or a supervisory agency primarily?

Mr. CORDRAY. I believe I know exactly what they would say—the
same thing I would say: We are both.

Mr. STIVERS. The problem that I have with your culture and the
way I believe it is going—you are both, but I believe you need to
make the rules of the road clear first and then enforce those rules
of the road.

I want to share with you a conversation I had with a bank in
my area recently where they told me their interactions with the
CFPB. The CFPB identified a problem area, and the compliance of-
ficer asked for guidance on how they could make it right, and the
CFPB official said to them—and I will give you this quote: “You do
what you think is right and we will tell you later if it was okay
or not.”

I have a problem with that. I believe you need to make it clear
what the rules of the road are first, and then use your enforcement
actions to focus on those and get that done.

I also noticed in your written testimony that you said, “Through
our enforcement and supervisory actions,” so you put enforcement
first, too. And I just would ask you to think about that, when you
are building an organizational climate and culture, about what
comes first.

I have a couple other questions. I want to follow up on a question
that Representative Luetkemeyer had, and this is just a yes-or-no
question. Will you put in writing the same thing the DOJ and the
FDIC have done that makes it clear what your guidance is for
small-dollar, short-term lenders? I would love it sooner rather than
later, but I guess what I would like is a commitment that you will
ultimately put something in writing that gives them guidance with



55

regard to whether they can do business with banks and processors
and all that.

Mr. CORDRAY. Again, I don’t have a yes-or-no answer. It is actu-
ally a fairly complicated issue. How they should do business is not
just a simple matter of a one-page sheet.

I would be happy to look at the letters you are talking about.

Mr. STIVERS. That would be great. The DOJ and the FDIC have
managed to do it, so I would hope you would try to do it.

The next thing I—and this all goes to sort of organizational cul-
ture. I hope you will solicit input from the folks you are charged
with regulating. In fact, the CFPB’s Section 1011 actually says you
are supposed to solicit and get input. I know you are supposed to
get representation from these covered groups.

And I would just ask you to take a look whether some—you can
have somebody from somewhere in these short-term loan market-
place—somebody who has knowledge in it on one of your existing
groups that you have for input. So that is just me urging you. It
is not really a question, but take a look at that again. You and I
have had this conversation for—

Mr. CORDRAY. Yes.

Mr. STIVERS. —a year.

Mr. CorDRAY. I think we are doing that, Congressman, and we
will continue to. I have probably spoken to some of the same execu-
tives you are speaking to.

Mr. STIVERS. Great.

Mr. CorDRAY. In defense of my folks, if they said, “you do this,
and then we will tell you afterwards,” that is not our attitude.
Sometimes, things are more complicated. That is all.

Mr. STIVERS. I have one more question I want to follow up on
really quick.

Mr. Scott actually brought up a really good point about the Bu-
reau, and this goes to my bigger point of supervisory versus en-
forcement—and I would ask you to do what you can with regard
to indirect auto lending to create a more formal rulemaking proc-
ess, because what is happening is, as you do enforcement actions
and not rulemaking, they don’t get input. And so, I would ask you
to look at your overall organizational culture.

I am going to submit a few other questions in writing. I apologize
for going over my time.

I yield back the balance of my nonexistent time.

Mr. CORDRAY. Thank you.

Chairman HENSARLING. The gentleman’s nonexistent time has
expired.

The Chair now recognizes the gentleman from Illinois, Mr. Fos-
ter.

Mr. FOSTER. Thank you.

And thank you, Director Cordray, for your service.

I would like to return to this issue of the National Mortgage
Database and databases more generally. I believe this will be, over
time, a tremendously valuable feature of our government. During
the collapse of the housing bubble, homeowners in America lost
roughly 59 trillion, which is $30,000 for every man, woman, and
child in the United States.
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And one of the things that drove the housing bubble was simply
that regulators did not have the information to know what was
going on. Basic information like consolidated loan to value, includ-
ing second liens and stuff, was not available to the Federal Reserve
and others who, at the time, had the authority to control mortgage
origination in this country.

I would also like to point out that the PATH Act that passed out
of this committee, with the unanimous support of the Republicans
on the committee, in fact, had provisions to adjust the underwriting
requirements for mortgages on a county-by-county basis in re-
sponse to market conditions. That would have required exactly the
sort of a database that you are talking about developing for the Na-
tional Mortgage database.

But there are questions about statistical sampling, I think, that
were raised by Congressman Garrett, and I think that they are ac-
tually valuable. This business with personally identifiable data is
a problem in the commercial world, and it is a problem in the—
and it is a problem for any federally-held data set.

I think it was an interesting question of why you have chosen 60
percent sampling, roughly, for credit cards and the National Mort-
gage Database is a 5 percent sample, if I understand correctly.

But I also understand that you have—a lot of the abuses you are
trying to identify are micro-targeted with the same sort of micro-
targeting that you are seeing for legitimate marketing. You can
easily imagine—and I am sure it has happened—that you find
abuses practices targeting, for example, unmarried Asian women in
manufactured housing.

So you are trying to track down abuses in small statistical cor-
ners. You will have to slice and dice the data tremendously and you
get into statistical problems when you look for these.

And so how do you view that problem, and how do you intend
to handle it managing these data sets?

Mr. CorDRAY. First of all, it is a very fair concern, and the small-
er the category gets, the less confidence you can have in trying to
extrapolate patterns from it. So I think that is just a general chal-
lenge in the work that we are doing and, frankly, for the industry
1a{nd everybody concerned about what is happening in these mar-

ets.

I don’t have much to say. You aptly, and I think very eloquently,
described the importance of having the information, that people
missed what was happening in the mortgage market and caused all
the harm that resulted from the financial crisis, is—continues to be
a scar on this entire generation, and we are still trying to build
back both household wealth, and people trying to get their jobs
back, and so forth.

If we can avoid that, by having information and knowing what
is happening in real time, I think it is clear what the choice should
be. We should make sure that we know what is going on, so we
can try to respond to it and prevent it where we can.

Mr. FOSTER. I also think that you are correct in making the dis-
tinction between you and the NSA. The NSA is interested in tar-
geting individual terrorists. You are looking for patterns of abusive
behavior in the market, and I think that is a fundamental dif-
ference.
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Mr. CORDRAY. Again, said better than I said, so thank you.

Mr. FoOsTER. Listen, I want to change gears a little bit. Having
to do with—many immigrant communities—this is a question of
notarios and fraudulent advice being provided, specifically tar-
geting immigrant communities.

Many immigrant communities across the country fall victim to
what are sometimes called notarios. As you know, in many Latin
American countries a notario or a notario publico refers to State-
appointed lawyers whose qualifications are equal or may even ex-
ceed those of an attorney. But in the United States, a notary pub-
lic, obviously, has only the authority to witness certain documents.

But the linguistic discrepancy is being abused by a number of
fraudulent or simply incompetent advisers. Much of this is on im-
migration issues, but a significant fraction overlaps financial serv-
ices. And I was wondering what you are doing—what is on your
radar screen in this area?

Mr. CORDRAY. Yes, I actually appreciate your asking about that.

I first ran into notario fraud when I was the county treasurer in
Franklin County, which would have been about 2003, 2004. And we
were working with our Latino community on foreclosure issues and
starting to translate some of our stuff into Spanish, which seemed
like not a normal thing in Central Ohio at that time. But it has
become very much a part of dealing with these markets.

The notario fraud is just as you described it. Many people—espe-
cially when it comes to things like land contracts, which is often
common as a means of securing housing—have fallen victim to it.

We continue to work with people like State attorneys general and
the Federal Trade Commission, who often have more to say about
advertising types of fraud that aren’t linked specifically, some-
times, to mortgages and other products that we oversee.

We have some information that we have been developing on our
Web site for consumers to be careful about this.

It is, I think, a broadly enough known scam now that there is
a lot of effort in the Latino community to make people aware of it,
but it is a problem of language and it is one that people have ex-
ploited wrongly and hurt poor people as a result.

Mr. FOSTER. Thank you. My time has expired.

I yield back.

Chairman HENSARLING. The Chair now recognizes the gentleman
from Tennessee, Mr. Fincher.

Mr. FINCHER. Thank you. Thank you, Mr. Chairman .

And, Director Cordray, I appreciate you taking time for us again
today. It has been almost 3 hours now.

I learned a few minutes ago that you are a five-time “Jeopardy”
champion. Is that—

Mr. CorDRAY. That was a long time ago, sir.

Mr. FINCHER. Wow. Well. Phrase your answers in the form of a
question.

[laughter]

Mr. FINCHER. On a lighter note. I'm sorry.

So, Director Cordray, we talked a lot today about manufactured
housing—and I am from Tennessee, a rural State—and how impor-
tant it is that we try to fix this problem.
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I appreciate the chairman allowing us to put this fix in the
PATH Act. And so many of us were elected for solutions to prob-
lems, and that is what we have been working with the industry
and with the CFPB to try to solve this problem.

You would agree that the CFPB is a data-driven agency, correct?

Mr. CorDRAY. That is what we strive to be, yes.

Mr. FINCHER. So I guess our concern is we, along with the indus-
try, have been actively engaged in providing you with many, many
pages of data, trying to fix this issue so that an estimated 6 million
people don’t—are not able to access credit to buy manufactured
housing.

I guess our problem is as we have been giving you the data, and
you have responded to us from requests back in September, and
this is the response from the CFPB: “The Bureau has met with the
representatives from the manufactured housing industry and has
requested additional data from a set of manufactured housing lend-
ers to gain more complete understanding of this market and the
potential effects of this and other rules on the market for manufac-
turing home loans.”

What my question to you is—and we are willing, my staff, indus-
try folks, me, to come down to the CFPB, to sit down, as the rank-
ing member said a few minutes ago, whatever we can do to try to
fix this issue—but why would you go on and let the rules go into
effect not having all of the documentation or the data that you
need to have complete clarification of this issue? Why could you not
just delay the rule until we figured out or you figured out or the
agency figured out exactly what to do?

Mr. CorDRAY. Thank you, Congressman. And I believe it was
your comments that kicked off this entire subject today, which has
gained a lot of attention in this hearing.

In terms of delaying the rules, there is a lot of pressure on us
to delay various aspects of the rules and we could keep delaying,
delaying, delaying, and go on forever. All that does is preserve a
lot of uncertainty in the marketplace, and we thought it was very
important to go forward with the rules on January 10th.

But let me say this: You raised this issue in your opening re-
marks. It was seconded by—and I have made some stars here—
Representative Pearce, Representative Waters, Representative
Bachus, Representative Meeks, and Representative Clay. A number
of you want to work with us on this issue. We will reach out to
work with you on it.

As I said, we have had a number of meetings with top represent-
atives from the industry to try to understand how this affects parts
of the country that don’t always have an easy voice—

Mr. FINCHER. Right.

Mr. CORDRAY. —in the halls of Washington.

So we will work with you over the next several months to try to
understand what we are seeing, what we are finding, again, what
the concerns are, many of which I think we have heard and begun
to think about, and see what may need to be done.

Mr. FINCHER. Thank you. And again, we want everyone to under-
stand that we are willing to come down, we are willing to sit down
and do everything we can to resolve it.
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And just wrapping up, when I go back home to my district al-
most every weekend and sit down with constituents who don’t un-
derstand the process and don’t understand what the CFPB is and
all of these different things, and I try to explain to them why they
are being harmed and the unintended consequences, I think that
is what is critical.

I don’t think your intention or the intention of the agency is to
knock folks out of buying manufactured housing, but what hap-
pens, and whether it is Republican, Democrat, any government
that is as big as the government that we are—we have turned into,
there is a problem. The right hand doesn’t know what the left hand
is doing. So that is why we are trying to keep this small, and hope-
fully work out these problems going forward.

So, I appreciate that. We will be in touch. And—

Mr. COrRDRAY. I worry about what you described as well. Yes.

Mr. FINCHER. Okay. Thanks.

Chairman HENSARLING. The gentleman yields back his time.

The Chair now recognizes the gentlelady from Alabama, Ms. Se-
well, for 5 minutes.

Ms. SEWELL. Thank you, Mr. Chairman.

And thank you so much, Director Cordray. I know that it has
been a long day for you. But I also wanted to echo the sentiment—

Mr. COrRDRAY. A lot of people work a lot more than 3 hours.
Thanks, though.

[laughter]

Ms. SEWELL. I wanted to echo the sentiment of that litany of
folks who are concerned about manufactured housing. I represent
the State of Alabama, and in my State, just like Representative
Fincher’s, sometimes manufactured housing is the only available
option. And I appreciate that the Bureau is going to work with us.
And you can add my office as one of the—

Mr. CorDRAY. I will put a star next to your name, as well.

Ms. SEWELL. Thank you so much, sir.

Can you also talk to us a little bit about the steps that the Bu-
reau is going to take to make sure that the voices of industries are
heard as well as being an advocate for consumers, especially on
this issue that seems to have taken up the topic of the day?

Mr. COorDRAY. Okay.

Ms. SEWELL. Can you sort of talk to us a little bit about any of
the steps—I know you said meeting with industry members and
with Members of Congress—

Mr. CorDRAY. First of all, we have had several insightful and
productive meetings with representatives of the manufactured
housing community.

I think number one was for them to lay out the narrative of who
this is, how it affects them. Let’s face it, when you talk about the
mortgage market, people typically think about a house. They don’t
naturally, in many parts of the country, think about a motor home
or a manufactured home. There are lots of places in the country
where that is what they would immediately think about. And as I
said, I am familiar with those areas from my own background and
my own life.

The fact that there are some special issues around many of the
manufactured home loans, like a distinction between the dwelling
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and the underlying property which may or may not be related to
it, creates complexities, which is not, again, the normal real estate
transaction, where you buy a home and the land it sits on.

And the fact that many of these loans come at higher cost—many
of them are for lower amounts, but at higher cost—for years has
triggered the HOEPA rules. And that is something that the indus-
try had been adjusting to, and I think it goes back at least 4 or
5 years, maybe longer, and now these rules to deal with them as
well.

So, we will sit down. We will talk more back and forth. We will
try to understand, as this is unfolding, exactly what the impact is
on people, get a sense of whether that is what is intended and to
what extent that is affecting consumers. That is going to be our
major concern.

But we do understand, and one of the things that we have come
to appreciate is that there are a lot of ways in which the lending
industry serves consumers. If consumers don’t have credit avail-
able, if they don’t have opportunities, then you don’t have anything
to protect anyway. So, writing great protections is kind of beside
the point.

That is why when it comes to the mortgage rules, I think fair-
minded people will say that we worked hard to try to balance ac-
cess to credit and consumer protections and try to provide both as
much as we can.

Sometimes, there is a tradeoff. In many cases, there is not nec-
essarily a tradeoff between them.

We may not always have gotten those lines right. We may need
to redraw some of them as we go. We are open-minded to recog-
nizing that. We don’t think that we know it all or that one-size-
fits-all.

And, as I have said, over the last year we have shown ourselves
open to making practical changes that help these rules actually
work. We continue to do that and we will continue to think about
how this affects consumers, which is really our pole star on all
issues.

Ms. SEWELL. Yes. I just wanted to make sure that we say thank
you for being open-minded. I think that in jurisdictions like mine,
where we are mostly rural, sometimes manufactured housing is the
only option.

Mr. CORDRAY. Yes.

Ms. SEWELL. And we want to make sure that we are protecting
the consumer, and we are also providing access to credit or helping
that process so that folks have the best shot of getting a home that
they possibly can.

So, I thank you for your willingness. Do add my office as one of
the offices willing to help out.

Thank you, sir.

And I yield back the rest of my time.

Mr. CORDRAY. Thank you, Congresswoman.

Chairman HENSARLING. The gentlelady yields back.

The Chair now recognizes the gentleman from Kentucky, Mr.
Barr, for 5 minutes.

Mr. BARR. Thank you, Mr. Chairman.
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Mr. Cordray, first a couple of questions about the indirect auto
lending bulletin, and then I want to ask you a couple of questions
about the Qualified Mortgage rule.

On the indirect auto lending bulletin, will failure to conform to
that bulletin bring adverse consequences to noncompliant auto
dealers?

Mr. CORDRAY. So again, the bulletin on indirect auto lending gov-
erns lenders. It does not govern dealers.

And again, this is the landscape that we have been given and we
are trying to be very mindful of it.

Mr. BARR. Can auto dealers disregard the bulletin?

Mr. CorDRAY. The bulletin covers and is addressed to auto lend-
ers. It is not addressed to auto dealers, over whom we do not have
jurisdiction.

Now, when you have a transaction in today’s market, the way it
often works is you will have a lender and a dealer engaged in that
transaction. But the Congress drew a line here and they said deal-
ers are subject to the jurisdiction of others; lenders are subject to
our jurisdiction, so—

Mr. BARR. Right. This does impact—

1\1[11‘. CORDRAY. So lenders have to worry about it and comply
with—

Mr. BARR. Sure. But it impacts the dealers’ markup practices, ob-
viously.

Mr. CORDRAY. It could, depending on exactly what actions are
taken in response, yes.

Mr. BARR. Is it the intent of the Bureau to make this legally
binding on the auto lenders and, by extension, the auto dealers?

Mr. CORDRAY. Again, we have a responsibility under our statute
to govern fair lending practices by auto lenders. We have no ability
to govern fair lending practices of auto dealers.

Mr. BARR. I understand.

Mr. CORDRAY. No ability.

Mr. BARR. That is really not where I am going. Is it the intention
of the Bureau to make this legally binding on auto lenders?

Mr. CORDRAY. Auto lenders are already bound to comply with the
law. This is a clarification of what the law is. We didn’t create that;
we didn’t change it. It is what it has been.

Mr. BARR. The point of my question, and I think you understand
what I am getting at, is why are you not using notice-and-comment
rulemaking here? If the intent is to make this legally binding, why
don’t you give auto lenders and auto dealers the opportunity—and
the American people the ability to comment on what it is that you
are doing?

Mr. CorRDRAY. We use notice-and-comment rulemaking when we
are actually changing the law. This is not a change in the law. It
is a restatement of law that other agencies have followed for 20
years. They had a guidance document in 1994 or 1995 that we were
simply restating, so—

Mr. BARR. So can auto lenders disregard it since it is not a re-
statement or a new law?

Mr. CorDRAY. No. They always had to regard it. They had to re-
gard it for 20 years. We are simply, again, reaffirming that they
still have to regard it.
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Mr. BARR. Let me talk about the details of the bulletin, and
whether or not—and the question that really wasn’t answered in
your response to the letter that we sent you, about the analytical
controls that you believe are appropriate in implementing this.

We asked what were the controls that you were going to use in
applying the rule. Is the Bureau going to be using, for example,
nondiscriminatory factors—taking into account nondiscriminatory
factors, such as the creditworthiness of borrowers?

Mr. CorDRAY. Creditworthiness of borrowers is always relevant
to these considerations and very, very valid criteria.

Mr. BARR. And the amount financed?

Mr. CorDRAY. The amount financed would matter because the
extent of harm to consumers is going to be potentially greater with
the greater amount financed.

Mr. BARR. And the length of time of the loan?

Mr. COrRDRAY. That is a relevant factor, sure.

Mr. BARR. And what about the presence of a manufacturer’s sub-
vention of a right?

Mr. CORDRAY. I believe that could be relevant criteria. What you
are laying out is that it is a somewhat nuanced analysis and not
so easy to say one-size-fits-all. It depends a lot on circumstances.

Mr. BARR. If I may, with the remaining time, let me just move
quickly to the Qualified Mortgage rule. As you know, the rule pro-
vides greater flexibility for lenders in rural and underserved areas,
particularly to originate balloon loans, for example.

But we have heard from our constituents that there is a problem
in certain rural areas which have been improperly designated as
non-rural. My question to you would be whether or not the Bureau
would be open to allowing a process whereby clearly wrongly des-
ignated rural areas could petition your agency for a proper designa-
tion of rural status.

Mr. CORDRAY. So here is what we did: I was convinced that we
got the rural designation wrong or that it merited reconsideration,
so we took that off the table. None of these lenders have to worry
about that for the next 2 years while we rethink it.

So I think we have done exactly what they wanted, which is no-
body is being affected by that designation now. We will rethink it,
and potentially it will end up being a different designation when
we are through working through this. And we are interested in
hearing from them in the meantime.

I heard a lot from them initially, and that is what caused us to
pull back on it.

Mr. BARR. Whether it is in the case of an auto lending bulletin
or in the case of the QM rule, I would encourage the Bureau to
allow more participation, whether it is notice-and-comment or
whether it is a petition process where the American people can ac-
tually correct—

Mr. CORDRAY. If you know of anybody who is having trouble get-
ting a meeting with us, you let me know. We are pretty widely ac-
cessible.

Mr. BARR. Thank you.

Thank you. I yield—

Chairman HENSARLING. The time of the gentleman has expired.
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The Chair now recognizes the gentleman from Florida, Mr. Mur-
phy, for 5 minutes.

Mr. MURPHY. Thank you, Mr. Chairman.

And thank you, Director Cordray, for your testimony. And thank
you for what you and the Bureau do to protect consumers.

Regarding Habitat for Humanity, as you know, it is a charitable
organization, which represents part of what makes America great:
neighbors all coming together with a simple idea that affordable
homeownership strengthens communities and helps break the cycle
of poverty.

Habitat homeowners enjoy no-interest, charity mortgages, de-
signed not to make a profit on the underlying loan, or affect the
risk of the homeowner, but simply to build communities and pro-
mote affordable homeownership.

I have been working closely with my good friend and fellow
United Solutions Caucus Member Meadows, from North Carolina,
and the gentlelady from West Virginia, Chairwoman Capito, on leg-
islation to improve Wall Street reform by protecting Habitat for
Humanity and other such charity organizations from a regulatory
risk, which should be reserved for banks and credit unions.

The process has benefited from the Bureau’s responsiveness and
ongoing willingness to address legitimate concerns. One of those
concerns is whether forgivable loans actually count as an extension
of credit. If a borrower will not be expected to repay a loan, as in
the case for many downpayment assistance loans, that borrower
should not have that loan count against them for the purposes of
determining ability to repay.

Can you explain to the committee the Bureau’s position on
whether forgivable loans are considered an extension of credit for
the purposes of determining ability to repay debt-to-income ratio?

Mr. COrRDRAY. Yes. And to go back, when we first finalized the
Qualified Mortgage rule in January of last year there was not yet
any provision that took account of 501(c)(3)’s like Habitat. They
spoke to us. They had several concerns.

We went back and did an additional rulemaking process, which
resulted in the small-creditor provision, which was very important
to community banks and credit unions, and a provision that gov-
erned Habitat. The Bureau took care of their concerns, or so I
thought.

By the end of this year, as they worked through other problems,
they found that they have identified three other concerns. This is
the leading one, as I understand it. I had a discussion with the
CEO, Jonathan Reckford, yesterday, and we talked back and forth.
He had his lawyers in the room explaining the details of the issues
and we pledged to work to see that we can resolve these issues
through our rulemaking authority.

Representative Capito, with whom you are working, knows full
well that we can resolve these issues because we had this problem
with stay-at-home moms under the credit card rules that we inher-
ited, that she raised. I agreed that it was a very valid concern and
we addressed that through rulemaking, it always takes a little
longer than we would like, but I think we can do the same here.
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Mr. MurpHY. Thank you for your responsiveness to these con-
sumer concerns. When should we expect a formal, workable posi-
tion from you all?

Mr. CORDRAY. We are already working with Habitat to under-
stand the granular details of their concerns, including this one. As
you say, the big-picture issue on this one is very much: do second
liens have to count in the very peculiar circumstances of Habitat,
where they put a second lien on often as a safeguard to avoid the
homeowner getting themselves into trouble on a second lien of their
own.

We are working with them already. I think over the course of
this year, we will solve this problem, and if that is not fast enough,
we can work with them further to try to organize the timeframe.

But I know in my area, it is a former colleague of mine from the
State legislature who runs the Habitat in our area. They do a very
good job. It is something we want to encourage and they help a lot
of people. So, we are mindful of protecting their model.

Mr. MurpHY. Thank you. And as you examine how to best pro-
tect consumers in the short-term, small-dollar credit sphere, I
would be remiss to avoid sharing the benefit of good regulation and
great enforcement that we have in Florida, where they are pulled
away from unlawful and short-term loans by real access to a func-
tional market without castigating or endorsing the industry.

The State of Florida has really demonstrated a workable way to
protect access and consumers. I hope, as we move forward, that you
recognize the States that are doing it right.

And my question is how, in an extremely well-regulated market,
do you protect consumers by keeping them from the black market?

Mr. CorDRAY. We are looking at a number of States that have
developed different provisions on short-term, small-dollar payday
lending. Florida is one; Colorado is one; Washington is one. There
are some interesting new approaches.

I have been in direct contact with Drew Breakspear, who is your
banking commissioner, and they actually, in the interest of the im-
portance of data and information, when we did our White Paper on
payday lending, they then applied the same analysis to their Flor-
ida data and were able to show us differences in consequences be-
cause of their provisions.

Those are all things we are looking at as we are trying to formu-
late the right approach.

Mr. MURPHY. You are considering it.

Mr. CORDRAY. Yes.

Mr. MurpPHY. Thank you.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Florida, Mr.
Posey, for 5 minutes.

Mr. Posey. Thank you, Mr. Chairman.

Mr. Cordray, I wanted to ask you a few questions about the time
periods the CFPB provides for certain requests.

This is a set of regulations containing the rule relating to inves-
tigations—that is 12 CFR 1080. When the CFPB initiates a case,
it serves a civil investigative demand requesting certain informa-
tion, including answers to questions, documents, written reports,
and testimony before an investigator.
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Once they receive a civil investigative demand, do you know how
many days that person has before they have to meet with a CFPB
investigator?

Mr. CoRDRAY. So first of all, what I know is this is standard—

Mr. POSEY. A one-or two-word answer, please. I only have 5 min-
utes. You don’t know.

Mr. CorDRAY. No, no. It is more than that. Number one, it is a
standard practice. All attorneys general use the same approach—
. Mr. Posgy. It is 10 days. It is my time. Ten days is what they

ave.

Mr. CORDRAY. Secondly—

Chairman HENSARLING. Sir, the time belongs to the gentleman
from Florida.

Mr. CorDRAY. He asked a question. Don’t I get a chance to an-
swer?

1Ch(ziiirman HENSARLING. The time belongs to the gentleman from
Florida.

Mr. Posgy. I asked you how many days. It doesn’t take a book
to answer that.

Mr. COrRDRAY. We negotiate.

Mr. Posky. If a person wants to challenge the civil investigative
demand or modify the scope of the investigation, do you know how
many days they have to file an appeal with the CFPB?

Mr. CORDRAY. There is a specified time in—

Mr. Posey. Twenty days is the answer. It could really be an-
swered that simply.

If a person wants more time to prepare a challenge to the CFPB
investigative demand, do you know what the CFPB regulations say
about the extension?

Mr. COorRDRAY. What I know is our practice has been to negotiate
that timing with the party and to give them a reasonable amount
of time. We have done it many times.

Mr. PoseY. Your literature says they are “disfavored.”

Do you know what the penalty is for failure to comply entirely
or only in part with civil investigative demand?

Mr. CorDRAY. What I know is we had an example of this re-
cently. We investigated a payday lender. It resulted in our first en-
forcement action. They were actually destroying documents as they
were under investigation.

Mr. POsEY. Okay. The answer to my question is—

Mr. CoRDRAY. That was totally inappropriate. It resulted in a $5
million penalty.

Mr. PosEY. —the Federal district court.

This is a set of regulations that governs the investigation of non-
bank-covered persons. It is 12 CFR 1091. When the CFPB issues
a notice of reasonable cause against a person who offers consumer
financial products, how much time do they have to respond?

Mr. CORDRAY. —in our rules.

Mr. Posey. Thirty days. If that person fails to respond to the no-
tice of reasonable cause, do you know what happens to them then?

Mr. CorDRAY. What I know is these are law enforcement activi-
ties. People need to take them seriously.

Mr. PoSEY. —right to respond and have a decision in order auto-
matically entered against them.
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Mr. CoOrRDRAY. These are law enforcement activities and people
need to comply with the law.

Mr. PostEY. Do you know what happens to a person if they give
vague or incomplete answers in their responses to a notice of rea-
sonable cause?

Mr. COrRDRAY. That is something that we negotiate in terms of—

Mr. PosEY. They lose the right to rely upon any legal argument,
document, or other information that they could have used in their
defense if they fail to include it in their response.

This is a letter from me to you, dated December 21, 2012, con-
taining 19 questions about the CFPB consumer data collection pro-
gram.

This is a CFPB response dated February 21st. This is a letter re-
sponding to my questions. As you can see, it is three paragraphs
long. Nineteen questions I asked—the answer is three paragraphs
long. Paragraph three is a two-sentence conclusion, actually.

How many days do you think it took the CFPB to respond to me?

Mr. CORDRAY. So let me say, at the time that you submitted—

Mr. POSEY. Sixty-two days—

Mr. CORDRAY. At the time that you submitted 19 questions, oth-
ers submitted questions. There were well over 150 questions that
we had to respond to—

Mr. Posey. Listen, the people that you regulate can have a lot
of people asking them questions at the same time.

Mr. CORDRAY. And nobody got favorable treatment. They all were
responded to together.

Mr. Posey. Do you think a three-paragraph, one-page letter pro-
vided complete and satisfactory answers to my 19 questions?

Mr. CorDRAY. I would like to see the letter, but many of them
were incorporating by reference. Other questions—

Mr. POSEY. The answer is clearly no.

Mr. CorDRAY. Other questions were being answered at the same
time.

Mr. Posgy. This, for the record, as marked, is the 19 questions
I resubmitted in December 2012. Would you like to guess when I
got the answers to those questions?

Mr. CORDRAY. Again, I recall at one period—

Mr. PoOSEY. These were July 9, 2012, questions for the record,
and the responses arrived on September 17, 2013.

Do you know how many days it took to respond to my question
from July? That is 70 days.

Do you know how many days it took for me to finally get a re-
sponse to the questions I originally sent you in December? That is
270 days.

It is a bad case of, I think, democracy here—

Chairman HENSARLING. The time of the gentleman has expired.

Mr. CorDRAY. What I understand is we have answered all your
questions. If it takes longer than you like, we will look at that
again.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentlelady from Ohio, Mrs. Beatty,
for 5 minutes.

Mrs. BEATTY. Thank you. Thank you, Chairman Hensarling and
Ranking Member Waters.



67

And I apologize for my voice—I am losing it. But you can also
imagine when you are at the end of a 3-hour-plus hearing, much
has been said.

But, Director Cordray, let me say how honored I am to have en-
tered into the record that I can say something that people here
can’t say—that I have had the opportunity to work with you for
several decades and witnessed your leadership and administration.
So, for the record, I could tell you that condescending is not a word
that you would find with this Director.

Let me also say—we have heard a lot about protecting con-
sumers—how proud I am that in the capital city of my great State
of Ohio, that you and our mayor, Mayor Coleman, have set up a
311 constituency line, which I think is very rare—that you would
have a Director and a mayor working together, that individuals in
my district can actually dial 311 and be connected directly to the
Bureau to talk about their concerns.

I would also like to thank you for your attention to ending the
broken system. And I was very pleased to read about how you are
working with consumers to make sure that when they are getting
a mortgage, they are not hit with surprises.

You have also heard from a lot of my colleagues on manufac-
turing. I have had the opportunity to work with our colleague—a
Republican colleague who we both serve within the House with
Habitat for Humanity.

So it is also important for me to express my support for efforts
by the Bureau to address the manufacturing housing issues with-
out diluting important consumer financial protection.

And lastly, we have heard a lot about the automotive association.
I have read your reports. The National Automotive Dealers Asso-
ciation yesterday came out with a report and suggests that its
members set up a single markup rate for all loans and only re-
duced the rate for documented reasons such as a match or to beat
a competitive rate.

I wanted to know if you have seen that report, and if you think
that it is something you will work with them on.

Mr. CorDRAY. We have just seen it, and to me, it is encouraging
that people are taking seriously and trying to explore ways to ad-
dress these kind of fair lending concerns, and that the Auto Deal-
ers Association, which I have come to know as a very respectable
body that is interested in solving these kinds of problems, is trying
to develop a solution for dealers as notable.

The difficulty we have, again, is one that we oversee lenders; oth-
ers oversee dealers. We do not oversee dealers.

But we are happy to—if everybody understands that we are re-
specting that line—we are happy to try to work together to get to
a1 broader solution of this issue and I think we have made that
plain.

Mrs. BEATTY. Okay, thank you.

Mr. Chairman, I would like to yield the balance of my time to
the Director if there are any comments about anything he would
like to say, or to respond to any of the other questions.

Mr. CORDRAY. I appreciate that offer. I will pass at this time.
Thank you. Thank you very much, Congresswoman.

Mrs. BEATTY. I yield back my time.
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Chairman HENSARLING. The Chair now recognizes the gentleman
from North Carolina, Mr. Pittenger, for 5 minutes.

Mr. PITTENGER. Thank you, Mr. Chairman.

And thank you, Director Cordray, for being here. We are near
the end of this hearing, so it is time for Double Jeopardy.

Mr. CorDRAY. Or Final Jeopardy.

[laughter]

Mr. PITTENGER. Or final—how about that? That is even better,
isn’t it?

Mr. Director, the Dodd-Frank Act established the Civil Penalty
Fund and the purpose of this was, of course, for penalties that were
levied to establish this fund. And unlike the Federal Reserve or the
OCC or the FDIC, you are in a position to deposit these funds in
your own account.

And to that end, I would like to ask this: Based on the committee
calculations that we have today, the unobligated balance of this
fund currently stands at about $96 million, and roughly $124 mil-
lion of that you have imposed in fines, which would be allocated
about $15 million—so, that is about 11.7 percent. Of that, about
$1.5 million has been spent on administrative costs.

I would just like to ask, why are you not using more of these
funds to compensate victims, as it was designed to be set up? And
can you not identify these people?

Mr. CorDRAY. Thank you, Congressman, for asking about that.
It is a provision in our statute that we are trying to be very careful
about and puzzled through.

What you are referring to, I think, at the moment is simply a
timing issue. In order to set up this fund and make sure that it
is subject to appropriate oversight by our Inspector General and by
the GAO, all of whom audit us, and that you would all have con-
fidence in it, we actually put out, as suggested on many occasions
for notice and comment, a rule on how we would administer the
fund.

That took some time setting it up. We now have made the first
allocations. We are able to compensate some victims in matters
where they did not get full compensation from the perpetrator,
often because funds were not available or on their way out of busi-
ness from scams and frauds.

Second, we have allocated some money for the first financial edu-
cation program, which is financial coaching for servicemembers as
they transition into civilian life. That is something we will be work-
ing on with people on military bases across the country.

I think that it is going to be an important initiative, and it is
very much within the letter and spirit of this law.

Mr. PITTENGER. All right. I just want to clarify, because I would
like to move on—

Mr. CORDRAY. Yes.

Mr. PITTENGER. —that the purpose of the fund—designed that
you have sole autonomy in—is to benefit these individuals and to
have educational programs. So, we would just encourage you to use
it for that.

Let me go ahead and ask you—

Mr. CORDRAY. Subject to oversight by you, the Inspector General,
GAO, and others.
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Mr. PITTENGER. Yes, right. Next question.

Mr. CORDRAY. Right.

Mr. PITTENGER. On September 12, 2013, the Bureau announced
the creation of four advisory groups: the Consumer Advisory Group;
the Community Bank Advisory Council; the Credit Union Advisory
Council; and the Academic Research Council

Director Cordray, I would like you to discuss with us these advi-
sory boards and the councils. And why are the boards’ advisory
group meetings held behind closed doors?

I understand that portions of the Consumer Advisory Board
meetings are public—

Mr. CORDRAY. Right.

Mr. PITTENGER. —but most all other portions are private and all
other advisory groups meet in secret. Why deny the public the
right to observe these meetings?

Mr. COrDRAY. First of all, the only advisory council we are re-
quired to have by law is the Consumer Advisory Board that is set
up by—

Mr. PITTENGER. I am asking really more, as not by law but as
a matter of policy.

Mr. CORDRAY. No, I am trying to get there.

Mr. PITTENGER. Okay.

Mr. COrRDRAY. That one is by statute. And as you say, we always
make it a point with every meeting to have an open portion and
then there is a closed portion where we can get their unvarnished
advice and we can speak candidly about matters that the Bureau
is working on, including enforcement actions and the like.

Second, in terms of the other councils, I created a Community
Bank Advisory Council and a Credit Union Advisory Council be-
cause we wanted to hear more from them. We don’t oversee them
in the normal course of things—all of those under 10 billion, which
is thousands of them.

We are not covered by the Federal Advisory Committee Act—

Mr. PITTENGER. I understand.

Mr. CORDRAY. —which exempts the Federal Reserve—

Mr. PITTENGER. Director, let me just insert—we only have a few
minutes—

Mr. CORDRAY. Yes.

Mr. PITTENGER. —a few seconds left.

In the spirit of transparency, will you commit yourself now to at
least some portions of these meetings being held up to the public
or permitting Congressional Representatives to be there? We, as
members of the Financial Services Committee, have requested to
be there in the past and those requests were denied.

Will you commit yourself to more openness to allow for the public
to review what takes place in these meetings?

Mr. CORDRAY. These are advisory meetings to discuss matters
that often are not yet public, so they cannot—

Mr. PITTENGER. Just yes or no.

Mr. CorRDRAY. They cannot be made—

Mr. PITTENGER. Sir—

Mr. CORDRAY. —public easily.

Mr. PITTENGER. So, your answer is no?
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Mr. CorDRAY. We do release minutes on the meetings and mem-
bers who come to speak to us from credit unions and community
banks can, if they want, go back and talk about what we said—

Mr. PITTENGER. Mr. Cordray, is your answer no?

Mr. CorDRAY. So I don’t think it works for us to do that, sir.

Mr. PITTENGER. Thank you.

Mr. CORDRAY. And get their candid advice.

Mr. PITTENGER. I yield back my time.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Washington, Mr.
Heck.

Mr. HEcK. Director Cordray, I would like to start out by apolo-
gizing on behalf of the committee. I think there are instances
where individual behavior in this committee does not live up to the
great heritage of this institution or this committee, and I think ear-
lier, there was an egregious breach of protocol.

Indeed, I think the gentleman from Colorado’s shameless pro-
motion of his individual sports franchise was way over the line.
And for my part, sir, I will simply allow the Seahawks’ perform-
ance to speak for itself. Let the record show that the lady whose
husband once played for the Denver Broncos just turned my micro-
phone off.

Mr. Chairman, I noted that Mr. Perlmutter got to start his 5
minutes over after his shameless self-promotion.

Chairman HENSARLING. Reset the clock to 5 minutes. The Chair
is feeling rather indulgent at the moment.

Mr. HECK. I have been here for 3 hours.

Director Cordray, when you were here before I complimented you
and the agency, in particular the Office of Servicemember Affairs,
for the good work that we had done with them on behalf of the men
and women who wear a uniform. In particular, Holly Petraeus has
been just outstanding, and her staff. I thank you again.

One of the issues that we continue to get exposed to in my area
is behavior on the part of high-interest-rate lenders. And as you
know, in accordance with the NDAA of 2013, the Department of
Defense was charged with updating the rules and regulations asso-
ciated with the Military Lending Act.

I recognize that you serve in an advisory capacity to that effort,
but it was due at the end of the last calendar year. It is not here.
I think it has recently been announced that it will now be out prob-
ably by the end of the first quarter, or so indicated. But as some-
body who does indeed act in an advisory capacity, could you pro-
vide us with any insight about what the holdup is all about? Peo-
ple’s lives are being affected every day.

Mr. CORDRAY. I think I can, yes. We have actually been actively
engaged in writing new rules with the Department of Defense.
They have been actively engaged in this, as well as our fellow
agencies, including the Federal Reserve, the FDIC, the OCC, the
Treasury Department, and the FTC. And we are well along in that
process.

But I will just say it is always difficult to get multiple agencies
to work together. It is not so easy to do. It always takes longer
than we think.
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Everything that you in Congress can do to keep our feet to the
fire and make it clear that you want to see that quickly. However,
we are trying to balance speed against getting it right. We have
made tremendous progress and I know the Department of Defense
wants to proceed on this. If you all just keep attending to it and
make sure that everybody knows that we are on a timeframe and
we need to move on that timeframe, that is very helpful to all of
us trying to get the work done, so—

Mr. HEcCK. I think Mr. Perlmutter just reentered the room. I am
just guessing.

Chairman HENSARLING. The Chair is not going to reset the clock
again, so if I was the gentleman, I would keep on trucking.

Mr. HECK. I am a little nervous right now, Director Cordray.

Mr. COrRDRAY. Do you have a hat like he does? You might want
to have a hat like he does.

Mr. HEcCK. I want to follow up on the earlier exchange about mo-
bile payments. I am pretty excited about mobile payments because
from my perspective, it removes friction from the marketplace. And
things that do that, if they are balanced against consumer protec-
tion, I believe are inherently good. I think it accelerates the veloc-
ity of a transaction; it benefits retailers; and it is an increased con-
venience to the consumer.

But I note that we are in the embryonic stages and this is grow-
ing in dozens of different ways. There is different technology, dif-
ferent user interfaces, and different underlying payment systems.

And it just seems to me that as the number one protector of con-
sumers’ interests, it might be good on the front end of this if we
had had some kind of an in-depth analysis, I think best conducted
by your agency, about the pros and cons of developing more harmo-
nious consumer protections across these different platforms.

Could I persuade you to be interested in such a thing and get out
ahead of the curve before—and I realize that you have been fairly
busy the last couple of years, but this could explode on us. Let’s
get ahead of it.

Mr. COrRDRAY. Yes. The trouble is that it is a hard area. Exactly
where it is going and when, and which platforms are going to be
the ones that get great take-up from the American people. People
have been working at this for several years already and I still
couldn’t predict to you which ones are going to be the dominant
technologies of tomorrow and maybe even, as you say, tomorrow on
the calendar, not just tomorrow metaphorically.

So we are trying to be very attentive to this. We recognize pre-
paid cards have exploded very fast. It is just in the last few years
that they have ramped—

Mr. HECK. Sir, may I interrupt with a question in that regard?

Mr. CORDRAY. I'm sorry, yes.

Mr. HEckK. I apologize.

Mr. CORDRAY. No, that is fine.

Mr. HECK. I understand you have jurisdiction over prepaid cards
for banks.

Mr. CORDRAY. Yes.

Mr. HECK. But I kind of got lost—

Mr. COorRDRAY. Not always—not—



72

l\gr. HEecK. Do you have jurisdiction over prepaid cards for retail-
ers’

Mr. CORDRAY. Yes.

Mr. HECK. If not, who does?

Mr. CorDRAY. We have jurisdiction over the offering of financial
products and services, and prepaid cards typically are, especially
the general purpose reloadable cards. So yes, I think we do have
jurisdiction over prepaid cards, and not just banks, but also
nonbanks.

Mr. HECK. Good.

So I think I am about done, Mr. Chairman, but I wonder, do we
have a sergeant at arms? I am not feeling particularly safe right
now.

Mr. CorDRAY. The generous Congresswoman who shared a
microphone with you, she and I wish we could talk about the
Browns, the Bengals, or the Buckeyes, but we will just have to say
wait until next year, so—

Chairman HENSARLING. The apparent last questioner will be the
gentleman from Delaware, Mr. Carney, who is recognized for 5
minutes.

Mr. CARNEY. Thank you, Mr. Chairman. I was expecting some-
body from the other side, but I appreciate the opportunity to be
here. I apologize for having to leave and come back.

And I want to thank you for your service and for your patience
in this hearing. It has been trying, I am sure, and a little dis-
appointing to me, just the tone of it. It just seems to me that con-
Sulqule‘f protection ought to be something that we all care about,
right?

And I know there are a lot of differences of opinion over the
agency and how it was created. I was not here when that hap-
pened. It seems like now, though, we ought to be able to move be-
yond that.

I did want to come back to ask you some questions about the
mortgage lending standards in particular. Something that many of
us on this side are working on is some of the unfinished business,
we think, from the near financial collapse—the reform of Fannie
Mae and Freddie Mac and the GSEs and so on.

Of course, the committee has passed a bill that would address
that, we feel like, by eliminating a government backstop, which we
think will be the end of the 30-year fixed-rate mortgage and actu-
ally cause mortgage interest rates to go up and make affordability
more difficult.

I am curious. Obviously, the QM standards are important for any
kind of securitizing platform, but I want to revisit some of the
questions that were asked by Members on both sides about how the
QM rule that you—we are operating under now and ability to pay.
And you answered to I think Mrs. Capito’s question some time ago,
a couple of hours ago, that you feel like it was in a box.

Could you take a minute or 2 here at the end of the hearing to
explain why you think that is a good rule and why you think it is
something that we can work within as we attempt to reform our
system to address the problems that, frankly, that got us into this
financial mess the last time, and leading up to a reform of the
GSEs?
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Mr. CORDRAY. Sure. No matter what the explanation of all the
background, and it differs among different people, I know, every-
body recognizes it was the mortgage market that collapsed and
caused the financial crisis and all the harm and misery we have
seen in this country over the last 5 years. And reforming the mort-
gage market was, therefore, the highest priority Congress set for
us with the Qualified Mortgage rule.

There are several different ways that a loan can meet the Quali-
fied Mortgage test. And by the way, nothing prevents banks and
others from lending outside the Qualified Mortgage boxes—

Mr. CARNEY. As long as they hold the—

Mr. CORDRAY. —as long as they make a good-faith reasonable de-
termination of the ability to repay. And many of them are going to
be doing so and have said so.

But the boxes—

Mr. CARNEY. Have you gotten feedback if—sorry for interrupting,
but have you gotten feedback from the banks, positive or negative,
about that piece of it? Do they have enough flexibility to make that
determination? We will hear from our community banks and we
have heard some testimony earlier today that “the box is too tight”
is the term being used.

What kind of feedback do you get?

Mr. COrRDRAY. Yes. I think everybody always wants more flexi-
bility. They want to do whatever they want to do. We had way too
much before the crisis and there were a lot of loans made that
should not have been made.

Mr. CARNEY. Correct.

Mr. CorDRAY. And Goldman Sachs did a report, not a big fan of
government regulation, that said that 50 percent of the loans that
defaulted in 2005, 2006, and 2007 would not have been made if the
QM rule had been in place. It would have been a very different
story in the economy of this country.

But, we drew a box around a 43 percent debt-to-income ratio.
That is very generous by historical standards, but that is one box.

We drew a box around loans eligible for sale to the GSEs, which
gives you all latitude to determine what you are going to do about
GSE reform. This is while they remain in conservatorship over the
next 5 to 7 years if nothing else happens.

And when we went back and drew another box for small credi-
tors, hearing from them and recognizing that their lending prac-
tices are very important in a lot of communities around this coun-
try. Thousands of community banks and credit unions are covered
by those provisions and they have complete latitude, whether they
sell on the secondary market or keep in portfolio, to lend in accord-
ance with their traditional mode. And that was an important ad-
justment that we needed to make and we were convinced that we
should make.

Mr. CARNEY. So, one last thing. You have mentioned a couple of
times that we will see. We will look at the data.

Mr. COrRDRAY. That is right.

Mr. CARNEY. What will the benchmarks be? What do you think
will tell us whether it is working or not? Do you have a sense of
that or what you are going to be looking at in terms of benchmarks
there?
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Mr. CorDRAY. Data and information about what is happening in
the mortgage and housing market will tell us how this is going.
The thing we will have to be careful of is there are a lot of other
factors here.

If the Congress acts on GSE reform, that will be a dominating
factor in terms of what goes on in the mortgage and housing mar-
kets. If interest rates go on a sustained period of rising which, you
never know when or whether things happen in that regard, that
will obviously dominate this market. There are other things that
matter, clearly.

But in terms of our rules, we are going to continue to listen close-
ly, as we have all along, both to the consumer side and to the in-
dustry side, about whether we are getting the balance right. I
think people have recognized that we have tried hard to draw a
balance. Many people think we have done well at drawing the bal-
ance. To the extent we are not sure and they are not sure, we are
interested in seeing and hearing more as we go.

Mr. CARNEY. My time is up, but let me thank you again for your
service, and I hope that we can have an ongoing conversation about
these issues. Thanks.

Chairman HENSARLING. The time of the gentleman has expired.

The new apparent last questioner is the gentleman from Min-
nesota, Mr. Ellison, who is recognized for 5 minutes.

Mr. ELLISON. Thank you, Mr. Chairman.

And thank you to the ranking member.

Mr. Cordray, as we wrap up, I just want to offer my thanks to
the CFPB for the great work that you all do. I know this has been
a tough hearing in many ways. Of course, we are in a pretty polar-
ized political environment nowadays, and you are in the crossfire.
But I just want to say to the millions of people that you have
helped, I hope that you will continue to do the hard work that you
are doing, and I just want to let you know that you have the sup-
port of many of us, including me.

Let’s talk about manufactured housing, if we may. What is up on
the board is my district and all the little dots are manufactured
housing. In my congressional district we are very proud to rep-
resent Hilltop, which is a manufactured housing community.

Let me ask you this about manufacturing—or make these points
and then get your reflections. We have more than 68,000 manufac-
tured homes in Minnesota, more than 3 percent of our housing
stock. And we also have about 900 manufactured home commu-
nities. One of them, North Country Cooperative, is a resident coop-
erative. And I have asked this chart for manufactured homes to be
posted on the screen just for your reference.

I want to congratulate the CFPB for taking steps to improve the
finance options for manufactured home owners. Manufactured
homes offer attractive, safe, and affordable homes for millions of
people. But pre-crisis, too many manufactured home buyers were
only offered high-cost loans with completely inadequate consumer
protections.

Recently, I presented a question for the record to you asking
what data the industry has shared to justify those high fees and
high interest rates. And I know there are great manufactured home
loan providers, such as New Hampshire Community Home Loan
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Fund and ROC USA. We should ask them to come and testify be-
fore this committee.

I have a bill that strengthens CDFIs, H.R. 3656, which invests
in manufactured homes. And another of my bills, the Common
Sense Housing Investment Act, also helps manufactured home buy-
ers. I encourage my colleagues to cosponsor the bills.

Will you work with us to improve housing finance options for
manufactured home buyers?

Mr. CORDRAY. I would be happy to do that. And as I count it,
there are maybe half a dozen to a dozen Members today who have
raised these specific issues and we have heard about them directly
from both industry and consumers, and we are interested in know-
ing more about whether the rules we have written that mostly,
again, have typical residential housing in mind, are fitting in ap-
propriate ways to this particular method of housing.

Mr. ELLISON. Good. I would like to introduce for the record this
report entitled, “Toward a Sustainable and Responsible Expansion
of Affordable Mortgages for Manufactured Homes.” This is a report
I think would certainly elucidate and elaborate on the issues we
have.

Chairman HENSARLING. Without objection, it is so ordered.

Mr. ELLISON. Finally, let me just ask you about title insurance.
In the Qualified Mortgage rule, the CFPB includes title insurance
costs paid to affiliates in the fee cap. Nonaffiliated title insurers
are outside of the cap. What was the CFPB’s reasoning for making
this distinction?

Mr. CORDRAY. It is a distinction that is drawn several places in
the statute. There were concerns, as I understand it—I wasn’t here
for the debates on Dodd-Frank—about abuses where people were
steered toward affiliated companies and people benefited finan-
cially from that.

It is not unique to title insurance. It is true of various fees that
are considered under the 3 percent points and fees cap. It has been
singled out by some as wondering whether the same rationale
should apply to title insurance as to other things.

It is a fair question. It is something that we considered as we
were writing the rules. It is something that we will continue to con-
sider what the impact is as we look at how the rules are operating
going forward.

But it is the same general rationale as the other fees that are
treated in the same manner under the statute and under the rule.

Mr. ELLISON. I have had a number of constituents come to me,
and I just want to commend your staff on the fines against the
sham title agents. I am concerned about consumers, particularly
when they are being overcharged for the service, and it is wrong,
I think, for consumers to pay hidden commissions and kickbacks.

So with that, I just want to say again, thank you. Your work is
very much appreciated around here by some, and we look forward
to your future success on behalf of American consumers.

Mr. CorDRAY. Thanks.

Chairman HENSARLING. I am assuming the gentleman is yielding
back his 5 seconds.

I would like to thank Director Cordray for his testimony today.
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Before excusing you, Mr. Cordray, I would like to bring to your
attention several questions that are still pending, including one
from our Chairman Emeritus Bachus, dated June 21st, requesting
all the studies, analysis, and information relied upon by the Bu-
reau in its compliance bulletin for indirect auto lenders; one dating
back to September 18th from myself requesting a list of senior
managers who have utilized private e-mail accounts to conduct offi-
cial business; one from myself and Chairman McHenry requesting
all documents relating to the Bureau’s awarding a $5 million re-
search contract to ideas42; and one dating back to October 22nd,
where we have requested all data upon which the Bureau relied in
preparing its April 2013 White Paper on payday lending and de-
posit advance products.

I would note that, indeed, this committee has given the CFPB
many, many questions. We have received a number of answers.

I know you find this sometimes voluminous and bothersome but,
Mr. Director, we consider it to be a critical check and balance. This
committee would like to continue to work with you cooperatively
and respectfully, and so I would respectfully request that no later
than the end of February, we receive full answers. Otherwise, you
will force us to rely upon our compulsory process, which I prefer
not to do.

Mr. CorDRAY. I will just say that sometimes the requests are vo-
luminous. We don’t find them bothersome. It is part of the vigorous
oversight that I have come to expect, and appreciate, and I would
be disappointed if I didn’t get that from this committee.

On each of the four or so matters that you have pinpointed, I
know there have been multiple rounds of back and forth on most,
if not all of those. We have a job to do to try to determine how best
to manage this information. You have a job to do, I understand, to
oversee us.

We will try to make sure we can get as much as possible on the
same page. Sometimes these are not easy things to work through,
as you know.

Chairman HENSARLING. If you could, Mr. Director, if you would
pay personal attention to these matters, that would be greatly ap-
preciated.

Mr. CorDRAY. Okay. Thank you.

Chairman HENSARLING. The Chair notes that some Members
may have additional questions for this witness, which they may
wish to submit in writing. Without objection, the hearing record
will remain open for 5 legislative days for Members to submit writ-
ten questions to this witness and to place his responses in the
record. Also, without objection, Members will have 5 legislative
days to submit extraneous materials to the Chair for inclusion in
the record.

This hearing stands adjourned.

[Whereupon, at 1:42 p.m., the hearing was adjourned.]
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Testimony of the Honorable Richard Cordray
Director, Consumer Financial Protection Bureau
Before the House Committee on Financial Services
January 28, 2014

Chairman Hensarling, Ranking Member Waters, and Members of the Committee, thank you for
inviting me to testify today about the fourth Semi-Annual Report of the Consumer Financial
Protection Bureau. Since we opened our doors just over two years ago, the Bureau has been
focused on making consumer financial markets work better for the American people, and helping
them improve their financial lives.

The report we are discussing today describes the Bureau’s efforts to achieve this vital mission.
Through fair rules, consistent oversight, appropriate enforcement of the law, and broad-based
consumer engagement, the Bureau is helping to restore families” trust in consumer financial
markets, protect consumers from improper conduct, and ensure access to fair, competitive and
transparent markets.

Through our enforcement and supervisory actions, and together with our fellow regulators, our
efforts so far will be putting approximately $3 billion back in the pockets of millions of
consumers who fell victim to various violations of consumer financial protection laws. This
includes a refund of over $6 million to thousands of U.S. servicemembers based on failure to
properly disclose costs associated with repaying auto loans through the military allotments
system and expensive auto loan add-on products sold to active-duty military. CFPB’s
supervisory actions have also caused financial institutions to make changes to compliance
management systems that prevented violations, reduced risks to consumers, and resulted in
financial restitution to many thousands of additional consumers.

Over the past year, we have enacted a number of new rules to meet the mandates of the Dodd-
Frank Act, including the Qualified Mortgage rule, which requires mortgage lenders to make a
good faith, reasonable determination that borrowers can afford to pay back their loans; the
mortgage servicing rules, which are designed to clean up sloppy practices and ensure fairer and
more effective processes for troubled borrowers who may face the loss of their homes; and the
remittance rule, which provides consumer protections for international money transfers for the
first time ever. Since then, the Bureau has focused on making sure that businesses — both small
and large — have what they need from a practical and operational standpoint to understand and
comply with our new regulations, which are designed both to help consumers and create a level
playing field for all companies that play by the rules.

The central concept behind this undertaking is our belief that compliance with regulations is a
concern we all share, because successful compliance is good for everyone — consumers, industry,
and regulators. So we have put out plain language versions of the rules, created and posted video
guidance, met with major market players and the full range of industry stakeholders (including
vendors), and responded directly to industry input about points needing to be clarified or
modified to take account of practical and operational concerns. With respect to the mortgage
rules, we worked with our fellow regulators to publish inter-agency examination procedures on
the new rules, well before the implementation date, to familiarize industry stakeholders with our
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expectations. With respect to our international money transfer rules, the Bureau has coordinated
with other regulators to ensure we all have a shared understanding of the new rules to promote
consistent supervision of remittances providers.

At the same time, we recognize that consumers bear their own share of responsibility for how
they participate in the financial marketplace. To promote informed financial decision-making,
we have continued providing consumers with useful tools, including the AskCFPB section of our
website, where we have developed answers to over 1,000 frequently asked consumer questions.
In July, we issued our financial literacy report describing the Bureau’s strategy and the financial
literacy activities it has undertaken during its first two years of operation. The Bureau is
uniquely positioned to help bridge the gap between people’s current levels of financial
understanding and the increasingly complex financial decisions they have to make. Our financial
education agenda is focused on providing consumers with tools and information to develop
practical skills and support sound financial decision making. These include tailored approaches
to address financial decision-making circumstances for specific populations, including
servicemembers and veterans; students and young adults; older Americans; and low-income and
economically vulnerable Americans. The Bureau’s strategy to increase consumers’ financial
literacy and capability includes foundational research, collaborative education initiatives with
stakeholders who can reach consumers where they are, and providing tools and information
directly to the public to help them navigate the financial choices they face.

The premise that lies at the very heart of our mission is that consumers deserve to be treated
fairly and to have someone stand on their side when they have been treated unfairly. We have
strengthened our Office of Consumer Response, and we have now received over 270,000
consumer complaints on credit reporting, debt collection, money transfers, bank accounts, and
services, credit cards, mortgages, vehicle and other consumer loans, and private student loans
since we began taking complaints.

In the past year, we have received thousands of private student loan complaints and nearly
30,000 comments in response to our request for public information about how student debt is
affecting individual consumers and the economy more generally. At a field hearing we held in
Miami last May on student loan debt, it became clear that too many borrowers took out loans
with less attractive rates and terms than they could have qualified for, and many struggle to find
refinancing and loan modification options. We have seen too many of these troubling
similarities to the broken mortgage market before the crisis, and we will continue to monitor this
market closely. The burden of student debt is jeopardizing the ability of young Americans to
buy homes, start small businesses, and save for the future.

The progress we have made in the past two years has been possible thanks to the engagement of
thousands of Americans who have utilized our consumer education tools, submitted complaints,
participated in rulemakings, and told us their stories through our website and at numerous public
meetings from coast to coast. Our progress has also resulted from the extraordinary work of the
Bureau’s employees — dedicated public servants of the highest caliber who are committed to
promoting a healthy consumer financial marketplace. [ am proud to work alongside them and to
serve now as their confirmed Director. Our progress also reflects the cooperation of those we
regulate, and we attempt to remain considerate of the obstacles they confront. Each day, we
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work to accomplish the goals of renewing consumers’ trust in the marketplace and ensuring that
markets for consumer financial products and services are fair, transparent, and

competitive. These goals not only support consumers as they climb the economic ladder of
opportunity, but also help responsible businesses compete on an evenhanded basis and reinforce
the stability of our economy as a whole.

Thank you for the invitation to appear before you today. Iam, as always, very glad to answer
your questions and have the benefit of your active interest and oversight.
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Mr. Chairman and Members of the House Financial Services Committee, my name is Steve
Jordan, Executive Vice President of the National Independent Automobile Dealers Association
(“NIADA™) headquartered in Arlington, Texas. On behalf of the Association, 1 appreciate the
opportunity to submit this statement for the record regarding the Committee’s January 28th
hearing on the Consumer Financial Protection Bureau (“CFPB”).

The NIADA represents more than 17,000 members who are connected to the automobile
industry in some form or fashion, but primarily independent dealers who own dealerships across
America that are not affiliated with a manufacturer.

They are businessmen and women who subscribe to the NJADA Code of Ethics that emphasizes
honor, integrity and fair dealing. More than 40 percent of these dealers have been in business for
more than 20 years, and almost 50 percent have five or fewer employees. They are the small car
store that survives in the best of times and the worst of times because they are a part of their
communities as fathers, mothers, Better Business Bureau members, Chamber of Commerce
members, city councilmen, school board members, churchgoers, youth organization sponsors and
coaches, and task force members who look for ways to make our cities and our towns better
places to live.

The passage of the Dodd-Frank Wall Strect Reform and Consumer Protection Act in 2010 and
the creation of the Consumer Financial Protection Bureau (“CFPB™) drastically changed the
regulatory landscape for those engaged in the financial services industry. Not only did the CFPB
become a new cop on the beat, it became a cop with significant power and virtually limitless
resources.

At the time of the Dodd-Frank debate, NIADA voiced concerns about the structure and budget of
the CFPB, which was unlike other agencies in Washington, D.C., and vastly different than the
agency automobile dealers were most accustomed to dealing with: the Federal Trade
Commission (“FTC”). Unlike the FTC which has five commissioners from both political parties
each with an equal vote on how the Commission will conduct business, all power of the CFPB is
vested in one director appointed by the President.

Moreover, because the CFPB’s budget is ensconced in the Federal Reserve, it not subject to the

appropriations process. This effectively precludes Congressional oversight of the Bureau’s
finances and operations. Additionally, one could even argue that the CFPB is not subject to
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Presidential oversight. The primary fear that results from vesting all authority in one director
and giving that individual financial latitude without any real restraint is that the CFPB will
function in a shroud of secrecy and drift from its statutory mandate with an undue burden of
influence from unchecked consumer advocates.

In fact, reviewing the Bureau’s actions as it relates to the automotive financing industry, NIADA
believes that the CFPB’s perfunctory efforts have not statistically identified any meaningful
automotive finance related problem that would merit additional enforcement or oversight outside
of the current myriad of federal laws and regulations to which auto finance companies and
dealers must abide.

In an effort to justify its existence and the redundancies of federal regulatory oversight in which
it now sits, the CFPB has not adequately created a need for itself in the automotive finance space
and as such is attempting to create a problem where none exists. In March 2013, the CFPB
released a guidance document to lenders engaged in indirect auto lending (i.e. dealer assisted
financing.) The document purports to provide guidance about compliance with the Equal Credit
Opportunity Act (“ECOA”) to those lenders that engage in dealer-assisted financing where the
dealer is permitted to adjust the interest rate at which the lender is willing to buy the contract.
The CFPB asserts these corpensation policies create significant risk that pricing disparities will
result based on race, national origin, or other factors that violate the ECOA; an assumption that
has not been proven through consumer complaints. Without disclosing their methodologies, the
CFPB suggests that these practices will result in a negative “disparate impact” to consumers in a
protected class and that “disparate impact” can only be proven by a statistical evaluation of past
credit fransactions.

The CFPB’s guidance document additionally suggests that a flat fee compensation model for
financing profit would alleviate this concern. NIADA categorically rejects the concept of a flat
fee as a way to assuage any attempts to adhere to the ECOA. In fact, the CFPB boldly goes so
far as to instruct consumers to pay a flat fee, as if markup is illegal on its face. (See,
bttp://www.consumerfinance.gov/askefpb/727/what-buy-rate html).

Although the CFPB guidance document gives the appearance that discrimination is their
concern, the reality of their actions, coupled with the lack of evidence and methodology
disclosure, suggests the CFPB’s true desire is to limit dealer profit. Specifically, that because a
dealer is compensated in the form of a mark-up at their own discretion that fraud must exist.
Discretion to legally and fairly earn a profit rendering financial services does not alse mean that
fraud exists. Discretion does not equal frand.

From the moment the CFPB released this guidance document, industry stakeholders, including
NIADA, have asked the CFPB to provide empirical evidence that this disparate impact actually
exists. Moreover, NIADA and others in the industry have repeatedly asked the CFPB to reveal
the statistical method it uses to determine whether “disparate impact” is present in an automotive
lender’s portfolio. In addition to industry demands for information behind the CFPB’s
conclusions, multiple members of both chambers of Congress have asked the CFPB to provide
this same information. To date, the Bureau continues to withhold this critical information that
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would provide the industry, Congress, and public with evidence that a meaningful consumer
problem exists and that the CFPB is not in search of a problem to justify its existence.

In addition to the withholding of information, NIADA joins with others who have raised the
concern that the CFPB issued this guidance document without holding any public hearing or
soliciting public comment. It was not until after a bipartisan letter from 22 Senators was sent to
Director Cordray did the Bureau conduct its first public forum on the matter, a full 7 months
after the guidance document was issued.

The secrecy with which the CFPB is operating is either intentional or not. Neither is acceptable
for any federal agency, much less for one with the wide-swath of oversight, enforcement and
funding capacity as the CFPB. The CFPB expects, as they should, that the consumer be treated
fairly. NIADA agrees. Consumers cannot adequately purchase or finance a car if material
information is willfully withheld or misrepresented. NIADA and its dealers support this standard
of open and honest dealing. But, just as that expectation is placed on a dealer or financier; it
should certainly be expected of the regulators overseeing the industry.

While NIADA does not believe additional regulations and a new cop on the beat are warranted,
we do believe that anything the CFPB does should be open and readily discernible. Only then,
can NIADA adequately answer the question it gets more frequently than any other: “What do I
need to do to comply?”

Although dealers are not subject to the CFPB’s jurisdiction, ultimately, everything the CFPB
touches in the auto financing industry will affect NIADA members. To that end, NIADA will
continue to engage the CFPB in the discussions that we hope will provide the Bureau with
needed information about the industry so they can make informed, open decisions consistent
with its statutory mandate. Moreover, when appropriate, NIADA welcomes the opportunity to
work with the Bureau on initiatives that educate the public on the car buying and financing
experience. This is especially true for our nation’s military personnel whom the CFPB has gone
to great lengths to protect.

As we recently shared with the Senate Committee on Commerce, Science & Transportation,
NIADA stands ready to use our current resources, including our education and training staff,
state association directors — many of whom are veterans — and our Automotive Consumer
Television  Network, which is available to anyone via the Internet at
http://niadatv.com/autoconsumer/, to address the needs of car-buying military personnel — active
or retired.

In that regard we have produced a simple to understand video that explains the car-buying
process for active service members or those returning to civilian life. The video, “Car Buying
Tips for Military Service Members,” is available for viewing on Automotive Consumer
Television, our Internet TV network providing industry information and education for
consumers, as well as NIADA. TV and NIADA.com

By way of conclusion, in remarks given in November at the Auto Finance Forum, Director
Cordray underscored the CFPB’s tenacity by saying,
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“_..if anyone is uncertain about our resolve, let me do my best to dispel that uncertainty
this morning. We will make every effort to do the job that Congress has set out for us,
which is to identify and root out unlawful, discriminatory lending practices, including
practices that, in the words of the Supreme Court, are “fair in form but discriminatory
in operation.” We intend to create a fair marketplace for all consumers. Illegal
discrimination in all forms is simply wrong. No one should have to worry about having
to pay more to finance a vehicle because of race, ethnicity or any other protected
characteristic under federal law.”

We agree, with one exception: NIADA believes a fair marketplace already exists for all
consumers in the automotive finance industry. NIADA and its members are committed to
lawful and non-discriminatory practices, and we are as equally steadfast in our resolve to
defend the right of automotive lenders and dealers to lawfully and fairly make a profit in
collaboration with their valued customers. NIADA believes this agency has not justified their
position of disparate impact in fair lending and by extension they have fallen short of their own
Supreme Court litmus test of conducting practices that are “fair in form and discriminatory in
operation.”

We encourage the Committee to look at fundamental structural changes to the CFPB that will

provide for greater openness and accountability for the Bureau’s operations. NIADA stands
ready to assist the Committee in any way we can.
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FAIR MORTGAGE COLLABORATIVE (FMC)

FMC provides consumers and nonprofit financial intermediaries and lenders with education, research and
support built around providing Fair and Safc loans to qualified low and moderate income individuals and
families for all homeownership options including manufactured housing. We support the design and delivery
of affordable and sustainable loan product offerings for low and moderate income families and identify and
advocate against predatory lending products. We pilot national, regional and local lending programs to
demonstrate the efficacy of lending to our target population

FMC was established in 2008 and works from its offices in New York City, New York. wiww.fairmortgage org

i'MHOME

uions i Masdastaret Harmes

M HOME

Innovations in Manufactured Homes (I'M HOME) is a national initiative managed by CFED which
seeks to ensure that owners of manufactured homes have the opportunity to build wealth through
homeownership by improving the quality of new and replacement development, enhancing homeowners’
ability to enjoy long-lerm land security, expanding access to safe home financing and encouraging a
supportive policy environment.

Since 2005, €
America, N

D, national partners including the Ford Foundation, Fannic Mae, NeighborWorks™
"B Capital Impact, Next $tep * and ROC USA™, and the I'M HOME network have worked to
unlock manufactured housing’s potential through I'M HOME,

wwi.cled.org/programs/innovations manufactured homes

1) empowers low- and moderate-income houscholds to build and preserve assets by advancing

policies and programs that help them achieve the American Dream, including buying a home, pursuing
higher education, starting a business and saving for the future. As a leading source for data about
1 understand what families need to succeed. We

household financial sceurity and palicy solutions, .

promote programs on the ground and invest in social enterprises that create pathways to financial security

and opportunity for millions of people.

Established in 1979 as the Corporaion for Enterprise Development, CEED works nationally and
Durham, North Carolina; and $an Francisco,

internationally through its offices in Washington, D
California. wiww.cled.org
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Executive Summary

The M HOME Toan Data Collection Project was initiated in 2011 to collect and analyze origination
and performance data for manufactured home (MH) single family loans with the goal of answering the

following questions:

« To what extent and [rom what sources ¢

na U D
mlow. S .
and moderate-income (LMI) houscholds - ‘ .

o
o
=

.

obtain M1 single-family loans?

Tow well do manufactured housing loans
perform, and how does their performance
compare with that of mortgage loans for

site-built homes?

Are there products or underwriting
features that are correlated with more successtul

Toan performance?

The Projects long-term goal is to expand access to and availability of affordable financing ta fow- and
moderate-income (LM} owners and buyers of manufactured homes to enthance househald financial
security and opportunitics for wealth building. As an carly step toward this goal, CFED and the

Fair Mortgage Collaborative (FMC) addressed the need for more information about MH loans by

collecting a large

et of data about origination and performance of manufactured homes mortgage

Toans, totaling §1.7 billion at origination

W anatyzed this data with the goal of identifying best practices in the finance of affordable and
sustainable MH homeownership to share with lenders, investors and government insurance and
Joan programs with the ultimate aim of expanding high quality, allordable MH finance procucts and

practices.

“The data analysis produced the following main findings:

1.

Avariety of lenders and investors provide home mortgage products to owners and
buyers of manufactured homes

Manufactured home mortgage performance is comparable to general mortgage
performance and certain manufactured housing mortgage portiolios outperform

comparable general mortgage portfolios

™

Conventional underwriting criteria such a

s higher FICO scores, low loan- to-value (LTV)
and debt to income (DTT) ratios are strongly related to higher loan performance;
however, certain MH products and providers demonstrate that conventional
underwriting is nof necessary for strong performance

Strong performance can be achieved by manual underwriting even with less restrictive

downpayment and credit requirements

S
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I. Introduction

The 'M HOME Loan Data Collection Project (the Data Project) was initiated in 2011 to collect and
analyze origination and performance data for manufactured home (MH) single-family loans with the
goal of answering the following questions:

« To what extent and from what sources can low- and moderate-income (LMI) households
obtain MH single-family loans?

« How do manufactured housing loans perform, and how does their performance compare
with that of mortgage loans for site-built homes?

Are there products or underwriting features that are correlated with more successful

loan performance?

& Geall Forester Photogeaphy,
courtesy New Hampshire
Community |Loan Fund

Innovations in Manufactured Homes (I'M IHOME) is a national initiative managed by the Corporation
for Enterprise Development (CFED} which secks to ensure that owners of manufactured homes

have the opportunity to build wealth through homeownership by improving the quality of new and
replacement development, enhancing homeowners’ ability to enjoy long-term land security, expanding
access to safe home financing and encouraging a supportive policy environment. As an initiative of 'M
HOME, the Data Project’s long-term goal is to expand access to and availability of affordable financing
for low- and moderate-income (LMI) owners and buyers of manufactured homes so as to enhance
their houschold financial security and opportunities for wealth building.

Finding an almost complete lack of public and relevant M11 loan data to answer our questions,

CFED and its Data Project partaner, the Fair Mortgage Collaborative (FMC) invited a wide set of
institutions to share data about origination and performance of manufactured home loans in existing
portlolios. The resulting usable dataset totals $1.7 billion in loan volume at origination. We analyzed
this data to understand loan performance and to gain insights into best practices in the finance of
affordable and sustainable MH homeownership. Through this Report, we seek to share our findings
and recommendations for next steps with lenders, investors and government insurance and guarantee
programs to move toward our overarching goals by expanding high quality MH finance products

and practices.
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. Manufactured Housing Single-Family Finance

seventeen million Am - approximetely 5% of the US, population - live ina

More than

5 1o the specifications
ad by the US. Department of Honst
quatity and durabit

of manufactured

£ W

suburban sertings, and ty

mes, from kow- and moder. e to afffuent houscholds,

surce, and currently
3 2009, the median household

ing s particalagdy important

{ new affordable ho
mufact

7. More than one-fifth (2296) of manufactured housing w

o hom:

mcome of hous
$49.7
federal poverty fevel!

30,000 + well below the national average of

es at or below (b

& oo

Aceess to affordable financing is an important part of the affordable housing equation. Financiog
that has affordable rates and fees, combined with fair terms and monthly paym: that allow for

ntial for lower-income households to attain and
¥ 5o that homeowners have

«ather Hving expenses and & margin for saving, is ¢

urity. Affordable, Jong-term financing is also

maintain financial ¥
the opportunity to build wealth ¢

rough asset appreciation.

There ave two

ious challenges for households secking to finance manufactured homes:

« Owoers and buyers of manufactured homes tend to pay mors for financing, in part due to

the way many manufactured homes are titled

ven when manufactured homes can be titled in the same way 2

e fi

ave man

Differences in titling

the

real e

ity of the manufactured hames i the e type

@ way that site o or

of property v or boat - ag apposed to

acrured how

“real propertys” in 2608, for example, approximately one third ere

titled as aws that reffect the or

sonal property? Titling is governed b f the industry
atters of the 1920 and 5.7
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D Code) wre designed to be

theless, most
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Manufactured homes titled as personal property are not eligible for long-term mortgages® like most homes.
These homeowners and buyers can only access “chattel” or personal property loans. Chattel loans generally
feature maximum terms of fiftcen Lo twenty years, in contrast 1o the common 30-year mortgage. Chattel Joans
typically feature higher interest rates than mortgages: current rates range between 6% and 14%, depending on
the borrower’s credit history and the size of the downpayment, compared 10 2.5% o 5% for mortgages at the
present time, Higher interest rates and shorter terms combine to create significantly higher monthly payments
for chattel loan borrowers. Chattel loans generally involve lower closing costs than mortgage loans because
mortgages typically require more expensive appraisal, title insurance and other services, but the higher closing
costs can typically be recovered through lower monthly payments within a matter of months.*

Many state laws allow owners to convert the title on their manufactured home from personal property to

real property under certain circumstances; however, those provisions are not a solution to the problem.

The requirements for conversion of title effectively prevent many homes, such as those on leascholds in
communities, for example, from becoming titled as rcal property. Differences in provisions from state to state
discourage government-sponsored enterprises (GSLs) and other national financial institutions from creating
national investment programs for M1 loans.

A major recent development is expecied 1o transform this picture. In July 2012, the Uniform Law Commission
unanimously adopted a Uniform Manufactured Housing Act that would give all manufactured housing
owners and buyers the option of titling their homes as real property.® Once adopted by states, the Uniform
Manufactured Housing Act will provide a clear and consistent process for owners and buyers to choose the real
property titling option and thereby qualify for mortgage finance. The market for mortgages for manufactured
homes can be expected to grow significantly with more homes titled as real property, and because of
consistency across states that is sought by lenders and investors, including secondary markets.

Fewer options for mortgage financing

An estimated one-quarter to one-third of manufactured homes are already titled as real property and therefore
can qualify for mortgage financing. However, even these manufactured housing buyers and owners typically
have many fewer options than buyers seeking to finance site-built or even other forms of factory-built

homes, such as modular homes, because many mortgage lenders exclude or avoid providing mortgages on
manufactured homes. In some cases, lenders may avoid MH on the grounds that MH loans are “difficult” to
make or sell. Indeed, Fannie Mae and Freddie Mac, the government-sponsored entities (GSEs) that purchase

a substantial majority of the mortgage loans made in the U.S,, distinguish between manufactured housing
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{oans and other mortgage loans. Fannie and Freddie maintain a distinct set of criteria for mortgages
secured by manufactured housing that include more demanding appraisal requirements” and, for some
lenders, an extra pricing charge. Fannic Mae docs nol permit state housing finance agencies (HFAs)

to include MH mortgages in their preferred pricing programs for securitized loan sales. Most lenders
follow the lead established by the GSEs (whether or not they actually scll loans to the GSEs) and treat
manufactured housing mortgages as ditferent than mortgages for site-built homes. Many lenders
simply avoid MH entirely.

It seems that the predominant reason that lenders do not make MH mortgage loans is a widespread
perception that manufactured housing mortgage loans do not perform as well as mortgages secured by
site-built homes. Since very little quantitative research has been conducted on manufactured housing
loan performance, such assumptions about manufactured housing mortgage loan performance are
likely to have been based largely on conjecture or on the performance of individual portfolios,

While many mortgage lenders exclude manufactured housing, there are a number of lenders and

investors that currently offer mortgages on manulactured homes. These are an important segment
that serves thousands of households each year, many of low- and moderate-income. To our

great appreciation, some of the Ienders, investors and government prograims serving this market
participated in the Data Project, making it possible to take an objective look at the performance
of MH mortgages.
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fIl. Methodology
Data Project Participants and the MH Mortgage Dataset

For the Data Project, CFED and FMC made requests for data from a wide range of organizations
known to originate or purchase manufactured housing loans. Organizations were invited to participate
voluntarily and without remuneration;* they were assured that their identitics would not be disclosed
without their permission.” Twenty-three organizations responded. Generally speaking, participants in
the Data Project were interested in improving their own understanding of MH loan performance as
well as in contributing to an improved body of knowledge on this subject. As part of the Data Project,
each data provider was given a confidential analysis comparing their portfolio to comparable ones
which included the same or similar loan product types and underwriting requirements, allowing for
useful comparisons to support their better understanding of some of the underlying reasons for loan

performance.

Although the Data Project originally intended to study both chattel and mortgage loans, chattel loan
providers, with one exception, did not respond with data. One organization reported a small number
of chattel loans, as well as a farger set of mortgage loans. Due to the small number, the chattel loans
were not included in our analysis.” Three organizations submitted mortgage loan information that
did not contain data that were necessary to analyze loan performance; their data was not included in
the analysis. In the end, the dataset (hereinafter known as the “MH Mortgage Dataset”) analyzed here
contains only mortgage loan information from 20 organizations: the United States Department of
Agriculture (USDA), 3 state Housing Finance Agencies (HFAs), three credit unions, two banks, and

one community loan fund which is also a community development financial institution (CDFI

BECU New Hampshire Housing Finance Authority
| Bank2 New Mexico Community Development Authority

Community Development Bank Pennsylvania Housing Finance Agency

Delaware State Housing Authority Self-Help Credit Union

Hope Credit Union State of New York Mortgage Agency
X ldaho Housing & Finance Associaticn Texas Department of Housing & Community Affairs
i MaineHousing U.S. Department of Agriculture

Minnesota Housing Finance Agency Vermont Housing Finance Agency

Montana Board of Housing Washington State Housing Finance Commission

New Hampshire Community Loan Fund Wyoming Community Development Authority
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Years of Loan Origination

Loan data were received for loans originated as far back as 1982. Loans with significant remaining
balances are concentrated in years from 2001 through 2012. The totals by year are shown in the
following table.*

TABLE 1- NUMBER, VOLUME AND PERFORMANCE OF LOANS BY YEAR




101

Performing versus Moy 'orming Loans
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Analyzing Data by Provider Type

For a nusmber of analyses. the data providers are grouped into three catogories:

her hold these
rchuding HEAs, Seme of

- Oviginators, which make mortgage Io
loans in their A them to
their foan
Administratior

may be guaranteed by FHA Title 1Y, USDA Rural Development 502 or Veterans

The Originator categor sdes banks, credit uninos and CDP,
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eve home

requirements to help low- and income |
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nd HEAs were grouped fogether to compare with USDA and non-)

For some soalyses, Originator

Analyzing Data by Product Type

For some anal the dataset was divided into six mortgage loas product types for comparative purpos
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Comparing MH to Nor { Loan Performance
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Use of Statistical Analyses
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criteria fe.g. FICQ and LTV), and the
nature of the specific product or p

. our analyses reve:

tor, such as the

tent to which it appeared lik
jce in question, nyight reasonably be considered 1o be causing

1y that anather

Statistical Analysis.)

strong loan performance. {See Appendix €

Information ot part of the original data request

The original data request focused on foan origination and performance, Information abo
underw t6 (nther than interest rate),
about app) ng procedures {

methods of ot

2 guidelines and product marketing, about fees and

and borrower ding and education, and abo

watton and collection) were not part of the o st for data, However,

dur

subsequently found anecdotal evidence suggesting that both serv and applicant/

1

borrower & cation might influence loan performance, 2 ed follow-up reg

information, particwlarly regarding how loans were s
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Geographical analysis npt performed

Analysis by geography was not performed because most of the data providers served specific and limited areas,
and, as a resuly, any variations observed are more hikely to result from differences among providers than as s
result of geographic variation, Future studies invelving larger national datasets could support regional analy:

Analyses that could not be performad

Some data fields that were requested were not reported by any participant because the data had not been
recorded or maintained by the lender, the Investor or the third party serviciag company charged with
maintaining performance data for the loan originator or investor. We helieve that these missing data fiekds
could contribute to better understanding loan program outeomes and loan performance. In addition, during
the course of the Data Project, ther ds of information that were not part of our original data

request that we have come to understand to be Important to capiure and analyze,

ere additional

¢ of hack of data inchad

Some of the parameters that could not be analyzed beca

Borrowar income {very lovy, low and moderate-income)

New home purchase versus refinance

Age of home

Size of home {singhe-, double-, multi-section)
EN { STARY {yes or no)

Whether applicant/borrower received couns
Whaether he
et to

g o1 education
tance, and what amonnt and type

PNt 3

§ downp:

TTOWET TECE:

s {loss severity)

A further discus: eed for Better Diata

on of the need for more data and analyses can be found in Section V.

Collection and Analys

Al ‘concmsm:;:présén‘ el in this Re};m} anless othensise noted, are drawn from sja‘t‘a‘i‘a&teﬁ o

included i The Reparty
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Findings

i A variety of lemders and inve s provide home m age products to

awners and buyers of manufactured homes

ity development

heets and/or sell loans to investors,

amn Guaranteed and Direct

ams

sber of additional lown pr

The Data Projec

the Data PP samypliv
2 compiled,

tured homes

5. They have approved

ans ko

nciveds to th

W didd not seek nor did we colleet o list of names for the

who originate MM loans.
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2. MH mortgage loans can perform as well as mortgage loans secured
by site-built homes

As deseribed n Section 1, Jenders and investors frequently believe that loans secured by manufactured housing
so skeptical about manufactured housing mortgages that i does not

icing. To study this issue

perform badly Fannie Mae, for example,
allow state HFAs to include them in foan sales or secy
objectivety, FMC compared the MH Mortgage Dataset to a dataset from

Carrency (QCC) of home mortgages, primarily secured by site-built

itized sales with preferred
e Office of the Comptroller of the

e

a. Compuring general mortgag

der;

Asan initial comparison, the MH Morigage Dataset was divided into two by w data peo

the UADA loans in one category; and the Oviginator and HFA Jeans i the other {"non-USDA Dataset”™). This

jon atlows divect comparisons between and among these specific types of participating providers.

These datasets were compared to the government guaranteed foans in the 04 io report, which, as
discussed in the Methodology section, are the most sinailar in maeke-up 10 the typs

- low to moderate property values, middie- to low-income borrowers with slightly higher thap average UTT

Zport;

oans in owr MH dataspt

ratios and lower-than-average cradit scores.

TARLE F CF RE AMD OO0

PERSGRAS

UATAFROVITERS”

T4 {Qriginator plus TIFA) MH Dataset has a performance
ernment Guaranteed Toans: for
6 ave performing. The

9% of the

ymance of the M Mortgage non-U
ghily better than, that of the OCC

The pe
profife that is very simifar to, but sl

of foans ave pexforming and for the ME Morigage non-US
o the ME Mortgage Dataset, by contrast, {5 not as

ho

Diataset 9

rong: onl

A foan:

performance of
loans are performing,

o,

comparison indicates that some MH loans fact, perform peorly as indicated by the we
performance of the USDMA dataset relative to that of the OCC dataset, However, the performance of the non-
UISDA MH loans, which is very sioi

lar to the Joans i the DCC dataset, indicates that significant nuntbers of
MH mortgage loans pevforss as well as morigages made to site-built homes,

DA portiolio performed relatively poorly does not indicate that
perform badly. As di ed balow under Finding 6, some

CUSDIA Toans that perform well,

Tt should be noted that the fact that the 1
USDA manufactured housing loans ahw:
originators and investors have portfolios
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b MH and general howe movigage comparizon by three categories

Al

{loans retained by lending institutions in thelr own portfolios), "Guaranteed

s), and “GS

eddie Macy. In Table 5, we divided the MH Mortgage Dataset’s Originator and HFA loans into
rable cate 1o look at performance relative fo the OCC

seussed in the Methodology section shove, the OUC dataset is divided tato thres sets: “Banks”™
{loans gus

canteed

by govermment ages 57 (the highest-performing loans purchased by Fanmie Mae and

Dataset” represents the total MH Mertgage Dataset — inchuding USDA

The fourth colummn, “MH Mt

foans and foans that did not fit nto the thre g categories - rather than the sum of the three

preceding columns.

TABLES- BATASET BY THRES (ATEGORIES

GUARANTEEDS
B e

3

L Sbtonal Seoisly DO:

$88.8% 1B0.0%

SUAARTEER
4 0%

358 Dy DO
Subtatal Performings
Seriousiy DO

BBY DR )

orm the QUC

ectively). Stmilarly, the ME G
spectivaly).

Toans outpe:

While the overall OCC dat

et outperforma the MH Mortgage Datass .

by 90.9% to 84,19
s and Originators) can o

nate

interesting to note that s significant number of MH lenders (F

Toans that significantly better than the comparable set of {primarily} site-built mortgages,
indeed, it well,

can perform extreme
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The ré%néiméé;’ o it Dpaper ﬁeijtiﬁefé some of the chamarterictics ef MH mornesse tendersand
loans tat resull in strong perforante; & S

3. Performance is driven by loan type, data provider type and
undervwriting paramaeters

We trn now 1o analy vithin the ME M

nd performance of manufact

ned orpars

rage D parved the b
by p

well, with performance

underwriting E

by

< houstag mortgas
dicate thet MH morty

oduct type and

data pr

varying significastly by both product and provider type.

a. MH loan performance and loan characteristi

TREEE G- & SEUN €
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Table 6 demonstrates that, as expected, there is a general relations

hip between traditional underwy

an types with traditional underwriting generally performing well
and low LTV {69%), perform
nghy Self Insured loa

eriteria and performance:
Specifically, the Conventional loans, with high average FICO (7.
of all Conventi p
perform well (91.6% performing) despite lower average FICO score {6 ad much higher average
LTV @
Conventional with MI (8
further explored and di

extremely well, with § nal loans pe

, Self Insured loans are the second-highest performing loan type, performing better than

8% perfe erformance of the Self Insured product type is

ed in Finding 4.

ming). The strong p

It appears that the when the Deta Provider Is an HFA, there s a difference in results for the Product
Type. That s, USDA loans purchased by HEAs, broken out as HE/
perform reasonably well, despite the fact that they are characterized by hig
average FICO scores (682): 88.9% are performing. This p
for Conventional loans and about the same as the 88,8% for Conventional v

A in the table above, also

(999) and fow
I to the B8.1%

h Mortgage Insurance,

1

h average

formance rate COmpares wi

it also compares favorably with the performance of the OCC government-guaranteed
performing) from Table 5. The performance of HEA portfolios is further discussed

These comparisons suggest that while traditional undarwritiag approaches are important determinants
85 0f 2 loan portfolio, in that a loan portfolio
2 and high LTVs.

influence the si
ired by relatively low average FIC

of performance, other factoss can al

can be successful even if it chara

ter COFe:

b MH loan performance and loan charactevistics by provider type

TABLE 7 - LOAN CRARALY 3 TYPRE

DRIGINGDRS

® 0

LSDA

&ia

Perfurmance:

ing Loans 467,452,508 4,646 BB TI9.BER,MIF 1471

Men-Performing Loans ST A% LS 75 1L1% 4,852,478 #2
TFotal B20, 141,58 Tavio e 123,541,817 1533
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and HEAs - shows that

vider

¥ two categortes of Data Pr - Originato
2 predictable correlation with performance. Originators, inchuding the
participating banks, credit unions and CDFls, reported a combined dataset with a significantly higher welghted
ge FICO score than that of all loans purchased by HEAS (740 vs, 891, respectively). Similarty, the averag
eported by the Orig is significantly Jower than that requived for alf loans
purchased by HEAs (75% to 94%, raspectively). The Originators dataset performed better than the HEA
datased: $6.3% of loans in the Originator set were performing, while only 88.9% of HEA Ioans were performi
Thisis andable, given HFAS mi
homebuyers. Furthermore, as discussed in Finding 5, a closer look shows that certain HFAs exy
performance comparable to that of the Oviginators group.

A comparison of loan performance

traditional underwriting criteria

avs
weighted loan-to-value rati

te-income houscholds and first-time
ienced loan

fon to serve fow- and med

Jrdeywriting perameters and foan performuance; varviability of performance

reat variations. Several data providers of all
rice rates for other data providers

types and sizes achieve exceptional loan performance of 96% to 99%. Perforn
% with most in the eightics and tow nineties,

ranged fram 71% to 949
nctaded loans associated with the traditional characteristi
d LTV below 80%:
MANCE ¥ rviag relatively hard-to-reach borrowe:
ore of 687 and average LTV of 95, Thi ble 1o offer MH mortgages

en saperior perfermance to lower-dncome borrewers, who tend o have less o make

Many of the be:
credit criter;
Some of the bes
average FICO
sustatnable and
targe dowapayments,

however, this v

for example, an

with

es that & Is po

it

fe.1) Variability of performance by produst fype

TITANCE.

ered is one possible explanation for ditferences in portfolio perd
rently by data pr

Difference in the mix of products o
The data, however, suggest that the

example, Table 8 shows that performance for Conmventional mortgages ranges from 1009 to 92,1%, while for

svider. For

same product can perform very d

Comventional with Mortgage Insurance, performance ranges from 98.3% 1o 71.8%.
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TABLE S ~ 14 BY RATR & § REsii3

s pmiftions of doligrsd

o

3

¥, but

L 88.9% for the 640-679 FICO band,
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TABLE - LOGN PERFORMANCE BY FIID BANDS ACRDSS AL PRODUCY YYPES

(R donasunts i maillions of do

SR RANG IR

STE%
shan
FEIR
&

IR

DRRRA ot
JEEN R
RS

AT S
TR YN

e
18,557

3%
3

Similar variability is observed when loans are roviewed by fnstitution and FICO band, ¥ive organizations
606 FICO band
nily determinative, nor the only fictor in determining &

“Thas, while FICO

oir better even for the lowest scor

achievad performance in the ning

i , it 5 neither cong

rongly telated to performa

toas siiceess.

TamE RIS PR BAED

(lown amate

s i iniflians of de

. o

Setal

Loan &mt s Figs $L3040
P (LTt TE T e g Lt {agin%
Min F6.7% 88.9% $8.3% A5A% $7.5%
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(e.3) Variability of performance by LTV band

V and poor performance, although it is not as chear as for
ratios pexform better than those

There is & relationship between higher
FICO. For the most part, foans of all product types with Tow ¥
with higher enes. But, contrary 1o expectation, for the overall portfolio, the performance of Joans with
LTV ratios of 0% or less is 8 90.2% perforrance rate of loans with the
next higher LTV band of 80 to 90

slightly worse than the

TRBLE 11 - LOAN PEREORMANCE RY LTV BAND A0 PRODULY TYFE

(Foren armonts int millions of dollarsh

DD

LV B R TR

FRO%
SBLER

§1,364
16,557

Thus, while LTV is clearly strongly refated 1o performance, it is not the only factor in determining 2

5 SuOoREs.

3

{c.4) Performance by del income ratio band; front-end and back-end ratios

ant number of the foans in the MH Morigage Dat

While a signifi
to-income vatio {DTT), only & small number of the
front-end or back-end ratic, e i signit < the sane ratio
different meaning if it 18 a front-end ratio than i it is back-end. Front-end retios indicate the xatio of
ronthly housing debt {including principal, interest, veal gstate taxes and property insurance expenses
or PITY 1 the barrower’s end ratios indicate the ratio of all monthly

debt payments, including avto, credit ¢

Tow

the vatio w s @ very

outhly gross income. Ba

ard and student Joan payments, as well as housing pavments, to

the borrower’s monthly gross income.

For both froat- and back-end ratics, 2 low number is better, indicating that the borrower has more

Underwriters generally do not want ta see a

TESGUTCES 10 Cover g cxpenses and emergench
or with a front-end DT above 33, but a back-end ratio of up to 45 may be acceptable. Asa
result, it is crucial to know whether n DT number represents a front- or back-end ratio for it to
be Interpreted correctly: 37 would be unnsually high for a front-end ratio, bait quite acceptable for a
generally understood by experienced underwriters and analysts that front-end

back-end ratio® Wis g
ratias ne bigher than 31% to 33%, when coupled with avoidance of high back-end ratios {no more

barre

than 43%) tend to be good pre rmance, and are seen by some as having more predictive

than FICO score.

tors of per

power
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TABLE 2~ LOAN PERFORRANCE BY FRONT- AND BACK-END BTI SAND
Dt BackEn
£O6%

Blak

For the relatively small number of loans for which the DT ratie wa ified as either front- or back-end,

ar where both front- and back-end ratios were provided, the expected patferns were generally observed, For
both front- and back-end ratios, performance declines as the ratios rise, so that Ioans with a front-end DT of
less than 20% have a 95.4% performance rate, but foans with a fronteend DTT o 41-50% have anly an 82
performance rate. The oply exception to this trend Is that Inans with a very high ba
3 than the loans in the 41%-50% DT band (74.29%). We do not possess more
miation, such as by-line tom credit information, which might dluminate why this may be the case.
2, we do not have the data to explain why the performance rates for all D11 bands are lower for

the front-end ratio for the corresponding DT band, when one might expect that

end ratio of 50+%

form

per Geantly better {81

detalled inf

Furtherme
the back-end ratio than fo
tionship to be th

i

stion that underwriting to front-end DTT at traditional lev

From the limited
ated with healthy |

a we received, there is a sugg
s for the borroy

St

will be

an performance as well a3 susta homeownership o

{5 were not capable of providing accurate readings of front- xud/ov back
DL § tion V. “Need for Better Data Collection and Analysis,” because DTT
important underwriting criterion, better data wonld be of great vatue for anal

ages might be

SN

theorized that higher interest sociated with poorer perfor

use the higher monthly aod more borvowers into defauls, or b

are associated with mare risky Toans, Accordingly, the relationship between performanc

reviewed,

the effective

rate arid all foes paid &

Tt shonld be ne of 4 mortgage. & me

ed that interest rate s only one component

the borrower. Howe

ook

would consider the combination of inter
om, the Data Prod

cct did not colfect tnforrsation on fe

the Methodology

Contr
Conventional loans
expected, tend

te, For most other product types,
se, aithough the red

niterest rat s not nearly

performance,

ctand Gua loans reported by

ationship between FICO band and performance.
ng exception: the loans with very low ing
t rates. {On the other hand, HEA-USDA loan:

clearas the r
USDA sh;
those with hig

se than

sow the expected pattern,}
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the interest

o design, whi

bt raay be refated to the pr s
bility of i borrowar o pay. As interest rates are aligned to an
ect IV T ratios; Hhose borrowers with lobver frterest vates may
ging to support ol other v nd thersfore fewer
to weather fempdrary fnancial dificudties

10 the case of USDA Divect, this re
rate and monthly payments by the 2
ability to pay il
er remaliing <

applicants
have had lov
e otfier financial ¥esours

savings

TR £ WATE RAND RY PRODUCT

Wons of doliars)

o ciiin

FeEN
AN

lected by FICO seore
b

Self fsured loan product stends dut as associated vwith
performance and ability to vreqcl IMI bavrowers

L strong results are associated with the raditional charadier]

problem is that marty low- and moderate-income borrowers - an
importang market for MH loans - cannet qualify for Toans with striet underwriting guidclines
{e.g. FICQ scores averaging hi and LTV ratios at or b han 80%). One problem is

amassing 2 large downpayment from a low income o support a fow LTV for the borrower and the

er than 72

lenderfinvestor

v is notable f schis seeflent

There i3 a foan product inchided fo'the ME Morigage Ds
performance without requiring traditional undeywriting or's rellatee on governunent insavance. Selff
Tnsured loans, originated or purchased by eight *in the MH Mortgage Dataset, combine
s parameters with betier perforas
he sécond-best performing loan product after Conventional loans.

oroducts, In

ance than comparak

were flexible upderwri
Self I

d loan produc
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sider alernmative credit criteria,

Self insured loans require lenders to manually uaderwrite the loan and con
iy t ot deny applivants. The lender prices the foans fo cover

w downpayment) wit

{ginating lenders, and also some HFAs
sueitizad pools by some state HEA

ising FICO scores to
Toans up ta §8% LTV {

vather tan sutomati
the additional risk of offert
coverage. These loans can be refained {not sold 10 an favestor} by the orig
50 been included in se

private mortgage nsuran

will prrchase them, Importantly, these loans have 2
which indicates that rating agencies, whish are reguived to review the loan assets contained in a securitized pool
and judge/price their visk rating, have fudged these loans and thelr pricing within s portfolin an accepiable risk

for nvestors.

elf Insured loans feature a relatively fow w

relatively high weighted average LTV (93%), ye
any of the loan products for which data were received.

omperison between Self nsured mortgages (813 and Conventional mortgages with Morigage
0 “apples to apples” comparison. The two loan types are simvilar because in each case
enough crediv profile to meet the relevant underwriting protocols but does not have

A closer
Insurance {OMI) allos

the borrower has a strong

i1, shows only §1 loans with UTVs

" Table 14, which provides a comparison between $and G
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TARET-L SELF SNSINED VS, CONVENTIONAT WITH M

(Grand Total” designates @ sum when referring

¢ t0 ol i represents @ weighted average for

R g
Peyforriing Louns
NopParf Loans
Hrand Yoral

10AR

575
R

g e Lt

“Perarming Loans -
Mo Per Loans
Grand Total

& balances ave current portf

nventional loans with Mortgage Insurance loans
vificantly lower for Self tnsured o

Lyyith MT {35.3%
gest that borrowers ¢

agether sugy

8

the Salf Insured product are of lower income than Conventional with M borrower
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Irespite underwriting metrics that arc less stringent, and borrowers apparently relatively of lower incomes, the
Self Tnsured loans in the M Mortgage Dataset perform better ¢
nce, with a 91.5% perfarmance rate versus a 88.8% performance rate.
[ lnsered product, with its manval underwriting of applicants, produces results
ance, and allows nontre

an the Conventional loans with Mortgage
"
s

Insurg
suggest that the Sel
highly competitive with Conventional mortgages with Mortgage Tnsur
ordable financing.

The parformance res
that are

creditworthy borrowers ta acee

£
underwriting systems, In general, a koan afficer working with an apy
through autornated underwriting systems which are designed to deliver pre-gualifications on the spot, M
underwriting, by contrast requires experienced loan underwriters to parse individual trade lne ftems in

an applicant’s credit report, and to review and understand nontraditional credit. Because of speed and cast
censiderations, most lenders do vot wse products that require manual underwrit

1t is true that for lenders originating loans, manual undervwriting costs more than the use of sutomated

licant can deliver an eardier outcome

T offser potential higher costs of manual underwriting, Self Insured foans ave priced higher (based on review
& E E &
% for Conventional with

an Conventional with MI{7.0% for Self Insured versug 5.
rile the slight edge in loan performance of the Self
is.

of weighted averages) th
M3 The higher interest rates provide additional margin, wi
Insured product suggests that manual underwriting can pay for tself and even lead to better tavestor yiek
relatively Jower FICO scores and higher DTV supgest that

#s

At the same time, the Self Tnsured produc

1M1 barrowe:

5.

o
Z

In addition to manual underwriting, another factor that may affect the £
performance is b ship education and ing. Some of the organizations praviding this product
ervice, however, the Data Project did not coflect adequate information to analyze its possible effect.™

offer this

THELE 15 - WERGHTED AVERAGE FICH RY YRS OF 0 THSUREDR B ¥

2 Provided”)

P signif
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Tn Table 15, we look at @ Ui-year period, 1998 through 2011, during which the large majority of loans
in the MH Morigage Dataset were originated, in order to see how average weighted FICO s
by praduct type fluctaated by year and o compare the Self Tnsured product to others. Self tnsure

003, In general, the average weighted
1 the same range (mid 600s to low 7
g the same period. This suggests that ST can

mortgages, relativel
FICH

sounig as a product, were first reported in

2 for Self Insured fans
FHA, V& and USDA Toans purd!

Ot

v yest s} &5 the scores for

ed by state HFAs duori

sapport fower-credit borrowers in @ manner similar 1o the government fnsured programs.

onal with
FICO
Tves Mot ddtention from

Although Self Insured loans
Mortgage Insurance logns, thelr pe
and seermingly lawer-income familie
Further, 8

wve not vet achieved parity in terms of scale with Conven

and theiv ability ¢

r

I low downpayment, lowe:

this toan product

ariginators and mvestors, nee Copventional with Morigage fnsuratce products are currently

difficnit to obtain in many roarkets, and when available often do not s

pport low downpayment
arket demand

applicants with lower FICO scores, the use of Sdf Tosured losos

in supplementing goverminent insured loans to finance affordable

ran meet a signific

omerwnership,

5. Performance is driven by high-touck loan servicing

< i the Data B
Toans rathet than relying upon third-party servicers
w employ
protocols

ot retatn s
Instead, they use their ewn

Several of the lenders and westors th

ing rights to their
ng divisions

particip

B

wotukd

s in the oan §

hat recent improvemes
The data suggest that

i “high-tous

servicing

vicing induste

. 1ch “self-serviced” foans owned

v inw

these lende

Qr
that use tradifional

perform significantly better than those serviced by unaffiliated third part
o

Ipan servicing spproaches. “Selftserviced” loans perform better regar ad perform

better even when underwriting metrics are considered,

information about loan servicing

This was an unexpected and significant finding from the loan data,
was nata part of the initial data request. Injtial reviews of loan performance indicated that some
frations suggested that

organiz
their approach to

tions had particularly strong performance; follow-up with these org

ing was driving superior loag performance.

For the purposes of comparisan, the lenders and investors were divided nte three groups to facilitate

comparison, Al members of the Ori

ginator group retain their servicing andfor use “high touch”
ng protocals, and so the Originator group is one category (AR Origloators.)™ A second
sroup fnchides two HFAs, Pennsybvania Housing Finance Agency and Maho Housing and Finance

sciation (PA & 1), Both these HFAs require toans to be sold to them servicing-released, mean|

serv

3

that the HFA purchases both the loan asset and the ability to service the loan themsely to collest

payments from the borrower(s), manage sscrows and work with the borrawer(s} if they be e

ment: servicer to do the wark. Both Pennsylvanda and Idaho

HEFAs use thel
they form a se

ot 1o hire an cutside third par

own internal <iv

ions o service the loans using very
ond group for analysi

- Together,
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“The other state HEAs in the MH Mertgsge Dataset,
Servi e, These other HY

third group for comparative purposes (Al Other HE/

o provide services for a

ers

Twa caveats should be noted in the coraparisons between the O

» Two of the Orig
ypes listed in the following tables); and

» One farge Originator by volume w

those of either HEA group,

TABLE 16 - PRODUCT PERFORMARCE RY SERVICING GROUP

contrast, retain outside, national third

arty loan

. other than Pennsylvania and Idaho, constitute the

inator group and the two FEA groups.

inators offer & more limited hurnber or type of loan products {not all the product

s underwriting approaches that are more conservative then

Camscssnes shovwen it millians)
o D AN
52005 1T
$RHEAL T
$1g4.5 1,333

esults hold across all

loan product types except, in the case of Originators, for the 81 product,
The PA & 1D group’s
nd slightly better than that of the Qriginators.

iginator performance (Q0.6%) i
anifi

ghtly worse than for the other two group
antly better than that of All Other HFA:

performance is

TABLE 17 - LOAN PERFORMANCE BY SERVICER SROUD ARD 11V AND FIEH BANDE

ot shovey i mil¥io

h}iﬁ‘v’;“‘\ FCDBAND

1TV BANDS
100

B50-7
EANETY,
e

§3.5%
3B
3,694

Across virtually all FICC and LTV bands, 1D & PA Toans perforra better than the All Other HFAs group. The
Originator (All Orig) group generally also outperforms the Al Other HFAs.
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F BY SERWIER &1 AT SNDERWRITING CHARATHISTICS

N
2005 3827
ERFRESAYE
[T

Cne possible explanation for the superior perfor of the portfolios of the PA & ID HFAs and
riginators is that they use more demanding underwriting cri Table 18 shows details for some
of the differences in the underwriting used among the three comparison groups. Loans owned by PA
& 1D have slightly higher weighted average FICO scores {a 18 point difference) than All Other HFAs,
but have weighted average FICO scares thet are 3% points lower than the Orig

have lower weighted average LTV (3.1% lower) in comparison to All Other HEAs, Interest rates ave
tower for PA & 1D than for Al Other HEAs {16 basis points difference). The weighted average age at
average)

ators group. They

default (Age) for these two datasets indicate that PA & 1T loans take longer {four months
to become nonperforming, which could mean either that the applicants had greater resilience from
ting criteria, or that the early intervention by the serviclag systems for PA & 1D

stronger nder
support better Toan performance in the long run.

5% and 96,
formance even though their

“The PA & 1D portfolio and the Originator partfolios performa very similardy, with &

performance rates, respectively. PA & ID achieve slightly better pe

sificantly less conservative than those of the Originators

onderwriting param IO

e Si
average LTV is higher and average

CO seore is lower),

The differences in anderwriting parameters between PA & 1D on one hand, and All Other HEAs on the

ather are modest. So, while more conservative underwriting may be a factor in the better performance

of the Originator group compared to the All Other HFA group, the difference in the performance
of the PA & 1D portfolios compared to those of All Other HFAs is so Tage that i cannot be fult
explained by modest differences in underwriting between the two.
by PA & XD thus appear to be the primary driver in their frproved Toan performance.

used

The Joan servicing protocol

& HEA-purchased USDA loans perform better than the ~provided dataset

1 rely on government
h prograrm,

Lower-income families with lower downpayments and lower credit scoring o
insured or provided loan programs for theis morigage finance optio
SDA Rural Development 502 Guaranteed pragram, the Ioans purchase;
tter than the total set of loans originated through this

¢ f

Inlooking at one

. the Diuta Project requested the data elements, fnctuding FICO scores, shown in
20 seoves. Consequently, Tabde 19 does not show
A Dhres

A Toans of 682, even though there is

% By however, the response did not inchide
weighted average FICO scores in the USDA Guarantesd and U
weighted average FICO score for the state HEA-purchased U
no data for comparison in the USDA columns, suggests that the participating state HFAs do not only
purchase high-credit borrower USDA loans from their approved lenders.

Append




TABLE % CHAR NF USDA LOANS EOEST
AND FRONM UTR PORTFOLIOS

CHARALTERISTICS:

TH S0

3 5 5
$5I8,THIEIS § 149574883 § 520,143,583

The weighted average LTV for these data providers allow direct comparisons. The LTV are higher for state
HFA-purchased USDA loans than for the general market data provided by USD/
atage points {97% for the general USDA market and 99% for state HEAs), wh
the superior performance of loans purchased by state HFAs is not the result of the use of more conservative
underwriting criteria. Weighted average intevest rates are lower for the state HFA loans by a full 80 basis points
, for the general market versus 5.2% for state HEAs). Lower interest rates can tmprove loan performance
mes, although they may also be a refles:

4 for the Guaranteed program

by two per b suggests that

g

tion of higher loan risk.

interesting to note that the USDA Direct loans report better performance than USDA Guaranteed {82.3%

2% performing).

compared 10 76

In summary, HEA-purchased USDA Guaraniced loans perform significantly better than the USDA Guavanteed
general market data provided theough the FOTA request (88.9% compared 1o 76.8% performing, respectively).
From wvailable data, it does not appear that more conservative underwriting is the driver for this impwov

< in Finding 5, including manual

s underlying superior HFA performance as
vicing, and possibly bomeowner education and couns

performance. Facts
undervriting and “high touch” loan
sl Al he needed fully analyze this questi
onal data will be needed to more fully analyze this question.

eling* are likely

o also play @ role here. Ad
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V. Meed for Better Data Collection and Analysis
Fthe most clear and press

for hetier dat:

wil] berefit lenders

& and bet

e questions could not be answered, and that a
e the data that were collected. Some Data Proj
wton, sometim orn mud

2 Project participant wa
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Within the basic data fis
notable ¢

, debtto-income ratios, and whather they are front-end or back-e
improvement. Whether or not the home

ample where basic data collection and reporting nes

Basic data that most participants could not report also included such Important indicators
i ingle-, double- or multi-section.

is new or existing the age of the existing home; whether the home is

In addition to the basic dlements Hsted in Appendix B, we rec: that the ing additional date
indicators be consistently recorded and reporied.

+ Applicant counseling and education

+ Borrower counseling and education

» Whether bor received downpay ssistance, what amount and type

rvicing or thivd-party loan servicing

invastors whether retained sel

Identification for regulators

andard or high-toud

and whether st

» Itemized fees, points and other costs, and whether they are included in the financing

ver foreclosure

siraple, resident-owned or cooperatively-owned community or other

communBity
e M
regulated and nonbank ma

ct (HMDA) and other.

Spec oan identification for Home Mortgage Dis

tgage lender reporting requirements

Data and analysis are fundaroental 1o waderstanding the factors that contribute to loan performance. Improved
ant support 1o
and

and standardized data vellection and veporting Is an urgent need, whi
ing finds that can improve loan unders

ch can provide impor

the nations affordat

le housing sectors in many ways, ook
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¥i. Recommendations
Our recommendations for action fall into three major categories:

tared homes to

s on affordable Toans for manuf

« Tprowe the quality of data and anal
build the evidence base needed to attract more lenders and investrent

and nvestors to generate

Promote product development and innovation among lender
higher velume of affordable MH loans with sustainable performance

» Mobilize a range of stakeholders to integrate the comprehensive M value proposition
ciency, cost savings, housing cholee and more — into

- one that acconnts for energy eff
mainstream policies shaping the future of housing affordability in the United States

steps o consider under each heading follow,

Specth

. Improve the quality of data and analysis on affordable foans for
manufactured homes to build the evidence base nesded to attract
maore lenders and investiment

data-based analyses to increase understanding of how loans perform will reduce une
iow that fmprovements are needed in thres main are

quantify risk. Cur efforts to date s

re commaon 1o bath M and non-MH

» Collecting specitic data clements, many of which
anding of factors that affect foan performance and the

oty enders
tvely serve low- and moderate-income borrower populations

Toans, that can enhan

abifity of products to effe

50 to the extent possible for both MH and non-

izing data collection, and doing

eater consistency

» Standar
MH loans, to ensure gr

and to reduce the expense of conflicting reporti

requirements

» Providing for the regular reporting and sharing of data for resesrch snd analy

2 2

steps to considers

ide

ols that pr
lete fist

opt data colfection proto
cction ¥ of the Report for 2 com

. investars, lenders and regulator:
for more complete and reliable dats

and d

o Since barrower ing and honx education appear to be correlated with

improved loan performance, appropriate indicators should be included in standard

data coliection proto

ertaitty and
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ors and others stould

o NeighborWorks® America, HUD and HU

help to identify the two to three datapoints that will reflect quality and insensity

counseling and hemeowner education, such as compliance with National Standards for
et wership Education & G ting and HUD approved housing counselors

certified housing coun

{ borrower

o Met loan recovery atter default data are needed to messure loss severity

= In cosponsoring the National Mortgage Database (NMDE}, the
{FHEFAY and Consumer Financial Protection Bureay (CFPB) ensure that MH - both mortgage and
chattel loans -

ederal Housing Finsnce Agency

is fully represented

alized

o Distinctions in the MH finance landscape {for example, the market penetration of spe
chattel lenders and the exclusion of much MH from MES-typ: are recognized and
appropriate adjustments made as needed to capture MH in the NMDB

A) (Lo State Street
ADE

o Datasets from HFAs/National
HEA database for Tre

“ouneil of State Housing Agencles (NCSH
s and others are used to enhance the N

siry), G
anmie Mag and Freddie Mac, with oversight from FHEA, Ginnle Mae and others work with the

Standard i Organization (MISMO} and others toward uniform Joan
cient detail to track and analy

7
b
Mortgage Industry

data delivery protocols that ensare that MH is fully reflected with sw
MH loan performance, and that the data dlements proposed in Section V of the Report ave inchuded.
MH should slso be fully reflect
support and cooperation of

and the NCSHA

et. These efforts are facilitated by the

o B

s aadd their as tions

titutions of all s

o Banks and non-depository

ions and the National Credit Union Administration (INCUA)

o Credit unions, their organt

» Chattel lenders, American Bankers Association, Comumunity Ban!
ng Finance Agencies not already participating, lenders and investor

ants 1o share and support the sharing of non-personally §

and contribute to product innovation. To the extent that the National Mortgage Database demonstrates
that a separate MH Loan Data Collection effort may vo longer be needed i the future, this effort can be

ected toward daty fnterpretation, analysis

red and applied research.

ate foundations and other b

PR, USDA, pri

ch and softwar

s provide financial and in-kind support

aan Data Colle

» effort on an ongeing

support} to continue the M X

nancial support for ongoing research that analyzes lown otigination and performance,

including geographical and other variations, based on improved data reporting
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il Promote product development and innovation among lenders and
investors to generate higher volume of affordable MH loans with
sustainable performance

As Hliustrated in the Report, 2 number of lenders and investors have already successfully demonstrated

product tenovations for manufectured housing mortgages that produce sustainable performance. As
the result of future trends such as state-by-state adoption of the Uniform Manufactured Housing Act,
demographic pre: frog affordability and the fact tha
cost of all single fam ip types, the market can be expected t grow, as will the need for
product innovations,

M delivers the lowest unsubsidized

ssures for hous
homeow:

Specific steps to consider:

s, USDA, FIUD, PHEA, CFFB and others work to efirninate bareiers to ME loans and
r financing, downpayment assistance and other pro;

grams and

ensure equal treatment of MH

supports

« Agencles, institutions and associaiions, such as but not Hmited to HUD, CFPB, Fannie,
Freddie, NCSHA, NFCDCU, CUNA, NCUA,
confersnces and publications both within the
audiences (such as Ginnie Mae, other secondary market players, private morigage insurers,

) to make the case that M lending can be done sustainably and fo

bout specific factors that

share the findings of the Report widely th

rough

own organizations and with other key

financial trade association
encourage product innovation growing from the Reports findings
mance

are associated with exemplary loan perf

ch as P
Development Authority sttract matching funds in support of their stated willingness 1o
commit sustainable MH mortgage
products, and they are joined by others in similar efforts on regional and national levels

Industry feader: and Wyoming Commuaity

ania Housing Finance Agenc

some of thelr own 3

1in order to create and expand

« Private mortgage insurers, other intermediaries and inwes supported by GSEs, NCSHA,
DU, CUNA, NOUA and others, utitize the Reports findin
prod such as lower dowap

ant/borrewer education and ingona

to develop and expand

incorporate leatures

rments with “high-touch” loan

servicing, mannal underwriting and &
profitable basis

A encourag

‘As to prolifevate “best practices” in MH products amnong their

members through educational eff

s and support of credis enhancement stratogles o Increase
sustainable MH lending arsong HFAs

0 G
HIFA

and cantracts with

neerporate MH into their “standard and premium pric

and others

« CDFI Fund and others support the development of s
he growth of affordable MH

actal enterpri
te family lending by CDEs, community

-driven product
InNOVaions to s

banks and others to meet LM household needs

ors and lenders
2 Un

+ {358z, HEAs, other inv

consider adoption of

de informed and positive inpet as states

form Mannfa

tured Houstng Act
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. Mohilize a range of stakeholders to integrate the comprehensive MH value

proposition - one that accounts for energy efficiency, cost savings, housing
choice wwd more — into mainstream policies shaping the future of housing
affordability in the United States

.

“The vatue propasition for marmfactured housing is g aod mult-faceted. In today’s envivonment, in
al austerity share the stage with an imper a path toward economic
and midde-class Americans, manafactured housing reg an

nd tive to§

which budget defi

growth and financial security for working
important, positive factor. Seme of the many policy opportunities o incorporate the M value proposition

include:

« Disaster planning and recovery;

o Veterans and military households’ need for affordable housing and fuancial security

© Resduction of federal funds for affordable housing and

duce overall hous

o Energy efficiency, which wil

Specific steps to cansider include:

Department of U, utility companies and others join with practiioners, researchers, state

energy offices, and indu:

nergy, b

try to identify and measure the economic impact of M energy

HUD, other Federal and state and housing organ
review MH technology, by stud;

compeissioning additional research for its potential applicabili

encies, planning groups, utility compani
ing the work of Systems Building Research Alliance and other

1 dssuies of health, aging, denst

creation, disaster response, stc.
+ HUD requires that M shonld be incorporated into Comprehensive Plans where appr
ir-orjented and "smart

regional and metropolitan planning offices and commissions, including tran
growth” efforts, incorporate MH into plans where appropriate

aisal I

nehudis itute, state appr

vestors,

« Lendersand i

s, work with The Apy
or appraisers on how to betler lncorporate energy ¢

organizations

nd training programs
of homes, includi o red homes, and fo other rec fattons
1 Howme.

s for Manufactured Hon

andd others 1o exp ney

foto

Real Value: Challenges, Issues and Recommendations corcerning Real

from the report, Re
Property Appras
HUD, COF1 Fund and others g
affordable mortgage finance to MH serving

roh tnto ways to expand
fands

and
Vative Ame

vide finar

r-kind suppost o re

households, inclading MH on trit

» M HOME Network members join with affordable housing networks, housing counseling
organizations, Assets & Opportuaity Network state and local lead organizations and members and
H and to incorporate MIT info planning, policy and adw

others 1o educate themselves about 2

activities

ity Network organfzations and menrbers are edunated about and integrated into state

efforts that emerge around the Uniform MH Act
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APPENDIX A
COMPARISON OF CHATTEL AND MORTGAGE
LOAN COSTS AND PAYMENTS

Comparisuns between the costs of ar
“apples 10 apples” comparison, For the purposes o
section MH home with a number of accessovies from a broker/dealer who is

MH Mortgage kan and an MH Chattel loan are not a
plicant

0 easy

s effort we will say the loan &

purchasing a raul

moving it, building a foundation acceptable for chattel Joan: " price
for $100,000% in foan financi

ng.

and placing it ona lot. The %

will total an amount that alow

The broker/dealer financing arm is

adfering the app!

To support a batter comparison, the & ing are some assumptions about the transaction about the
(3 4
loan applicant and the lender/investor:

AN/ SSUMPT The applicant has a mid-FIHCO score between 650 —
% downpayment. We will assume the applicant, and the transaction is “approved” for this
loan under all requisite debt-to-income ratios and alf other underwriting requirements {although the
lower monthly payment that the Mortgage toan provides would allow a much lower-income applicant
to be qualified).

ME HOME FOUNDATION MF
loan ave more stringent than for a Chattel loan. We will add an additional $6.000 to the Mortgage loan
ameunt to accommodate these more st

H home foundation requirements for a Mortgage

ngent requiremes

T COMPARISC This applicant will be offered an PHA-insured Morigage loan
for this prrchase (through a wholesale lender) and a Chattel loan through a major chattel fender™

CCREDIT & FARDS N LOAN UNI
smarket enviromment, an applicant with a FICO scove below 630 will have a very diffic
ing a Mortgage but could get a Chattel loan provided hisfher FICO score is not fower than
{or the equivalent of 630 using alternative crodit underwriting allowances). Thers

in the Chattel, but not Morig

believe that in the
it
530

e of

o is then a thin s

applicants who can only access financ
) FICO). .
each homebuyer brings many strengths {and weaknesses) wi

e, market {generally, between

Ihis generalization may net hold for alt applicants but dees for the vast majority, as

b could aliow a lender to waive cert

loan underwriting requirements.

There are Chattel lenders whose Joan interest rates are lower than those provided below, however t
vequire 3 mue

righer FICO score, which over 70% of bome buy

da not po:

lower
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MONTHLY PRINCIPAL AND INTEREST CALCULATIONS

1) FHA insured real estate $106,000 mortgage with a 5.375% fixed rate with a 30 year term through a
wholesale lender,
P &I (monthly) = $594

2) Chattel loan of $100,000 with a 10,99% fixed rate with a 15 year term (maximum term allowed) through
their wholesale division,
P &1 (monthly) = $1,136

CHOSING CONTS INOTIN 7 DOWNPA

1) The FHA mortgage loan, on average (national) closing casts are approximately 3 - 5% of the sales/loan
size. Mortgage loans require many fees including: title insurance; recording: appraisal; flood cert; tax
transfer and/or sales tax =
FHA Closing Costs = $3,250

2)  Chattel loans require lower closing fees, but these fees vary widely depending upon the state in which

the closing takes place. These fees can include: appraisal; flood cert; title cert and tax transfer and/or
sales tax. Very often these and other fees can be added into the financing by the chattel Jender so it can
be difficult to compare chattel loan closing costs 1o mortgage closing costs. If the above costs were not
added to financing they would approximately equal =

Chattel loan Closing Costs = $1,275

CONCLUSIONS:

From these assumptions and this comparison, the closing costs for a Chattel loan are much cheaper than the
closing costs for a Mortgage loan, approximately $2,000 less in total.

However, the difference in monthly payments between an FHA Mortgage loan ($594) and a Chattel loan
($1,136) equals $642 per month. In less than four months ($642 x 4 = $2,568), the borrower using the
Mortgage loan would have recovered the higher closing costs and would continue to save $642 per month
during the remaining loan term,
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APPENDIX B

FULL SET OF DATA FIELDS INTHE ORIGINAL
PROJECT DATA REQUESTS

Property ~ Real Estate or Chattel
Simnple ~ Y,
Primary ¥/N
Code

Qecupancy
Property
State
County
Mid FICO

Purchase Y/N

MI Company

MI Coverage {85, 90, ete.
Singl

. double- or multi-section

onventional, FHA, VA, ete.
Principal & Interest {only)

PITY

Lien Position, fi N

Loan - Chattel, Mortgage or RISC
entation - Note or Mortgage

d - YN

Debt-to-Income Ratio

Intere
Appraisal Type
Downpayment {actus

Loan Type

Rate @ Closing

smount)

Original Appraised Amount
Loan-to-Value Ratio

Lean Amount
Amortization Term
Original Term

Model (home) Year
Manufacturer

Home Sales Company Unit Toveice Cost

New Home - Y/N

Prioy Bankruptey

Carrent Loan Amount
Remaining Term

Balloon ~ VN

First Pavment Date

Paid Through Date (a5 of)
Mid FICO Update

Current Months Delinguent
Interest Paid Throngh Dare
HARM, current rafte

Date of Foreclosuee

£ ing Principal @ Foreclos

cerued from Foredesure
ition of Foreclosure
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APPENDIX T
STATISTICAL ANALYSS

To gain additional ins

mance of the Self Insured and Co

fonel Loans

with M Insurance, several

iscussed in Finding 4, the descrip!

statistivs suggest that the Seif tosured loan product performed better than Cony

entional loans

decided that further

Instrance despite 2 lower average FHOO score and

average LT

should he conducted 1o explone these relations) veater detail,

To provide a more rigorous analysis of whether there was difference In the pe ance of the two foan type

rare fost for

elf Insured morigages), the Chi-§

{Conventional mortgages

with Mortgage Tnsutance and

tion of two categorical

tes was conducied. The aualyses indicated that there was
¢ ¥

nt relationship besween loan mance. in other words, Self Insured

< loan per

rences in the borrower profiles {1

no worse than Conventional despite t

g higher KTV vatios and lower FICO

Mortgage lnsurance).

aualysis (the Sp s v dest) weas condacted o test the relationship between

> ad performance for both Conventional loans with § oo and Self

s waakdy corvelated with pedformance for both loar ryp

Hecat

ecided that a multivariate analysis would be

the relatio he dependent and ndepe

In

the relationship between intevest vate, U

VFHIO 5

1

COTe

ent variables, and performance.

cores and low

» Cotive dortgage Ins:

fver of

sformance Interest

¥ ratios were correla

as ol 8 slatistically

- {The results for FICO

WV owere statist

ests ot the Self Insured loans were considerably differens, ¥ HOO soores were

etter performance, dithough the relationship was not

ge Insurance. There was no statisid pwith efther LTV

i

““*fi
.

L

.
T
(

D

2




noe.

ppost the pres

£ s 1
Conventional loans with Morigage b

ce

i3 B
ors ther thar trad

i Jend support &

profiles, and becavse of i

n spite of
L

fosal an

statistical analy

donal underwriting

variables may be mo: nsured loans.

FABLE i

1000

1085

e o . =

T

L
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APPENMNDIX D

TABLES NOT INCLUDED IN NARRATIVE

TABLE APE D:8 PERCENTAGE OF HON-PRISE LOANS BY VEAR (PHINE = 680 FICD OR BETTER}

HPAESDA TS

T

N 2058 of n po Ssronperrsing foans
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SCOTT GARRETT

s D, -

Congregs of the Enited States
‘ ‘ Bouse of Hepresentatipes
BUDGET COMMITTEE

CONSTITUTION CALCUS Tashington, WBE 205153003

TN

January 22, 2014

Dr. Thomas Stratmann

University Professor of Economics and Law
Department of Economics, George Mason University
Fairfax VA 22030

Dear Professor Stratmann:

As you may know, the House Committee on Financial Services is charged with overseeing the
activities of a number of federal financial regulatory institutions, including the Consumer Financial
Protection Bureau (CFPB), an agency established by the Dodd-Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act). In support of its rulemaking and other functions, Section 1022(c) of
the Dodd-Frank Act empowers the CFPB to “monitor for risks to consumers in the offering or provision
of consumer financial products or services, including developments in markets for such products or
services.”

In the exercise of its authority the CFPB is obtaining account-level data on a monthly basis with
respect to all credit card accounts maintained by nine of the largest card issuers. Througha
Memorandum of Understanding, the CFPB is also able to access data that is collected by a partner
prudential regulator from an additional set of nine credit card issuers. To facilitate its collection,
transmission, validation, aggregation, reporting, storage, and analysis of the data it receives, the CFPB
awarded a contract to Argus Information and Advisory Services, LLC following the issuance of a
request for proposals (RFP) on February 14, 2012. Copies of the original RFP and accompanying
attachments and amendments are publicly available at:

hitps://www.fbo.gov/index?s=opportunity&mode=form&tab=core&id=6119¢2 5 5acb3acf44 ffebdac10co
ec00

According to the CFPB, the combined data collected from the 18 card issuers represent
approximately 85-90% of the outstanding card accounts. The U.S. Census Bureau projects that there
were approximately 1.167 billion credit cards in the United States held by 156 million card holders in
2012. Accordingly, the CFPB appears to be collecting account-level data on at least 991 million credit
card accounts, which would correspond to roughly 60% of the adult U.S. population,

It is unclear to the Committee why the CFPB requires such a large dataset for purposes of
monitoring risks to consumers and developments in the credit card market. We humbly request your
professional opinion regarding:

(1) Whether, upon review of the data ficlds and metrics sought by the CFPB in its RFP and
consistent with the RFP’s stated background and purpose, a sample consisting of 85-90% of all
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credit cards is necessary to support meaningful statistical inferences about risks to consumers in
the offering or provision of consumer financial products or services, including developments in
markets for such products or services; and

(2) If not, the actual number of credit card accounts required to sample to obtain statistically
significant inferences about developments in the credit card market.

Sincerely,

SCOTT GARRETT
Member of Congress
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m‘l MERCATUS CENTER
A

George Mason University

Thomas Stratmann
Mercatus Center Scholar
Professor of Economics, George Mason University

to

Representative Scott Garrett

Chairman of the Capital Markets and Government Sponsored Enterprises Subcommittee
US House of Representatives

2232 Rayburn House Office Building

Washington, DC 20515

January 23, 2014

Dear Chairman Garrett:

Thank you for this opportunity to comment on the necessity of the scope of data collection of
sensitive financial information by the Consumer Financial Protection Bureau (CFPB). I believe
that the CFPB is collecting far more data than necessary. This expansive data collection is both
expensive and risky. As will be demonstrated, a one percent sample will achieve the CFPB’s
goals while alleviating concerns about consumer privacy and costs.

The CFPB’s Current Practice

The CFPB has been collecting individual loan and credit card data from major US banks as part
of its authorization under the Dodd-Frank Wall Street Reform and Consumer Protection Act
(Dodd-Frank Act). The letter of request from the House Commiltee on Financial Services dated
January 22, 2014 states:

According to the CFPB, the combined data collected from the eighteen card issuers
represent approximately 85-90 % of the outstanding card accounts. The U.S. Census
Bureau projects that there were approximately 1.167 billion credit cards in the United
States held by 156 million card holders in 2012." Accordingly, the CFPB appears to be

' US Census Bureau, Statistical Abstract of the United States: 2012 (Washington, DC: 2011), Table 1188,
http://www.census.gov/prod/201 1pubs/12statab/banking.pdf.
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collecting account-level data on at least 991 million credit card accounts, which would
correspond to roughly 60% of the adult U.S. population.

According to a CFPB request for proposals, “Account-level information provides unique insight
into understanding changes in the credit card market. [. . .] Such information maintained in a
database can be used to create both present-day snapshots and historical trend data and help the
CFPB understand the cost of credit and how the costs are realized by consumers.”

It is my opinion that the CFPB is collecting much more data than necessary to conduct a valid
statistical analysis of consumer financial markets. There are costs and potential harms to
collecting and maintaining massive, comprehensive databases of personal financial information;
these include storage and transmission requirements, potential for abuse or violation of consumer
privacy, and security concerns in the event of a data breach. These costs and potential harms can
be significantly reduced by using sampling methods to conduct an analysis of these data.

Sampling Techniques

Sampling involves collecting data for random smaller subsets of individuals instead of collecting
data for the entire population. CFPB researchers can use the averages from these subsets—along
with some aggregates reported from the banks—to create valid estimates for all the variables
currently being used while collecting far fewer individual accounts’ data.

Almost all of the data referred to in a CFPB example report from the month of September
(attachment 8) are totals (counts and sums), averages, or percentages.” Counts and sums include
the number of total accounts, the number of active accounts, and totals for commitments and
outstanding loans. One cannot determine the total number of accounts, or total credit outstanding
from information about a subset, but these totals could be easily reported as totals and so do not
require granular data. The descriptive statistics, such as percent of balances 30+ days delinquent,
average credit line, average original FICO score, etc., can all be accurately estimated from
samples. The CFPB could use much smaller samples to estimate averages that would still be very
precise.

In general, when analyzing averages and percentages the average of a subsample can be a very
good estimate for the actual average in the population. With a large enough subsample, the
expected error in estimates can be brought within any predefined tolerance for error. With the
information the CFPB has already collected, rescarchers at the CFPB can casily determine how

% Consumer Financial Protection Bureau, Request for Proposals: RFP # CFP-12-R-00001, Collection,
Transmission, Validation, Aggregation, Reporting, Storage, and Analysis of Credit Card Data (CCD
Services) (Washington, DC: January 27, 2012), 5, https://www.fbo.gov/index?s=opportunity& mode=form
&tab=core&id=61{9¢255acb3ac044ffebdael Ocbec00.

* CFPB, Collection, Transmission, Validation, Aggregation, Reporting, Storage, and Analysis of Credit
Card Data (CCD Services), Amendment 1, Attachment 8, July 14, 2011, https://www.fbo.gov/utils/view
21d=00c122£39215846c6512612816d7491.

[+



141

large is a “large enough” sample size using the standard deviation and tolerance for error of each
variable.

The term standard deviation describes a commonly used statistic that indicates how “spread out”
the data is relative to its average value. The standard deviation is calculated routinely from any
set of numbers. The term folerance describes something a little more nuanced than a simple
formula, and the value of the tolerance used is context dependent. Tolerance is used in
experimental statistics where one conducts “power-analysis™ before deciding how many subjects
to enroll (and pay for). If one has a treatment that one thinks will increase a variable by some
amount, power analysis looks at how likely one is to find statistically significant differences
from the null hypothesis for different hypothetical “true values” of that variable for a given
sample size. The key is to figure out how small of an effect one wants to be able to reliably
detect—with that information, one can fairly easily determine how large is “large enough.”

For an example in the matter at hand, consider the “average balance per account” variable. If
CFPB rescarchers are using this variable to inform their analysis, then there is a level of tolerable
imprecision that still allows for a valid statistical analysis. That is, if the actual average balance
for some subset of accounts is $3,000, then it probably does not drastically alter research
findings or policy recommendations if statistical sampling of a smaller subset yields an estimate
of $3,001 or even (probably) $3,010. But it is easy to see how estimates that are off by $500 or
some other large amount could negatively impact the bureau’s ability to perform research and
monitor credit markets.

If the bureau switched to statistical sampling to gather its data, researchers could determine the
necessary sample size by fixing a tolerance (e.g., not wanting estimates to be off by more than
$100 for 95 percent of the time) and applying some calculations based on the standard deviations
in their existing data. If the standard deviation was usually $1,000 (i.e., at least 75 percent of
accounts have balances within $2,000 of the average account),” then samples of 400 random
accounts per subgroup would be sufficient for estimates that meet the required tolerance based

. . . b
on common, reasonable statistical assumptions >

4 Per Chebyshev's inequality, which states that at least 1 — -xlz- of any distribution will be within x standard
deviations of its mean.

* Specifically, the Central Limit Theorem, as discussed on page 29 in George E. P. Box, J. Stuart Hunter,
and William G. Hunter, Statistics for Experimenters: Design, Innovation, and Discovery, 2nd ed.
{Hoboken, NJ: Wiley-Interscience, 2005).

© These numbers come from calculating standard error = % and assuming that the
distribution of sample means will be approximately normally distributed about a population mean. 1
determine 95 percent or 99 percent confidence intervals as +/- the standard error times two or three,
respectively.
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While I chose the numbers in the example above for their simplicity, they reflect the case with

which sample sizes can be determined by tolerance for error and standard deviation. The general

standard deviation

rule of thumb is min(sample size) = (2 = )2 for 95 percent confidence

tolerance

standard deviation

intervals, or min{sample size} = (3 * )? for 99 percent confidence intervals.

tolerance

Presumably, the CFPB could set its cohort sample sizes based on the variables with the highest
standard deviation and lowest tolerance for imprecise estimates.

Although T do not have access to data the CFPB collected, I can draw some inferences regarding
the maximum number of data points that have to be collected, based on worst-case scenario
estimates. Many of the variables in the example September document (attachment 8) are reported
as percentages. These are convenient variables for my estimation, because for percentages, the
maximal variance is 0.25, so the maximal® standard deviation is 0.5. With only 40,000
observations, the 95 percent confidence interval is approximately +/- 0.005 (half a percent), and
even the 99 percent CI is less than +/- 0.0075.°

Therefore, if the CFPB researchers decide their estimates of percentage variables need to be
within one percent of the true value at least 99 percent of the time, then that would be achievable
with sample sizes of 40,000 per subgroup of consumers.

The example report from September shows accounts broken up by FICO score (10 categories),
origination channel (7 categories), bark and risk profile (9 categories each). Even if the CFPB
were treating each of these categories as independent and drawing 40,000 new observations per
category, that would still only require collecting data for 1.4 million accounts for the 35 divisions
(the sum of subcategories in the categories “Mix by Origination Channel,” “Mix by Refreshed
FICO Score,” “Bank Profile,” and “Risk Profile” in Attachment 8). This number of 1.4 million
accounts is well short of the reported 991 million accounts for which they are currently
collecting data. If one were to collect data from 1.4 million individuals, instead of accounts, then
these 1.4 million observations would be approximately onc percent of the credit card holding
public.

” Becausc percentages are bounded from 0 to 1.

® The standard deviations will nearly always be lower if the observation-level variable can take values
besides 0 or 1 (e.g., percent of total unpaid balance) as opposed to variables like percent of full pay
accounts. But somewhat more importantly, most percentages (e.g., percent of accounts that pay in full,
percent of balances over limit) should be easily obtainable from the banks without requiring granular
aggregation at the CFPB.

N - _ 5 - _
950Conf. Int.= +2 +std.err = £2 N and 99%Conf. Int. = +2 + std.err = £3 N
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Conclusion

Limiting their sampling to one percent of the relevant population would bring CFPB more in line
with the US Census Bureau, which makes anonymized granular data available to researchers
through the Public Use Microdata Sample (PUMS) and only provides one percent and five
percent samples to researchers for statistical analysis. I sec no a priori reason to think that credit
data are any different than data collected by the Census, in terms of means relative to variance,
so collecting a much smaller credit card sample should suffice.'® Because of these factors, I
belicve that the CFPB should be able to conduct its research with data sampling, which may
alleviate some of the concerns about cost and consumer privacy.

Sincerely,

Thomas Stratinann

1% Additionally, the large-scale data that has been collected so far gives the CFPB anchoring values to
ensure that sampling is giving them reasonable estimates. If initial estimates of averages (from smaller
samples) are way off from the previous (near total) population averages, that would let the CFPB know
which parts of the sampling procedure may need to be tweaked. Presumably, this is similar to how the
Census Bureau uses the decennial census to complement and calibrate their survey sampling.
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October 31, 2013
The Honorable Blaine Luetkemeyer "The Honorable Brad Sherman
U.S. House of Representatives U.S. House of Representatives
2440 Rayburn House Office Building 2242 Rayburn House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Dear Representatives Luetkemeyer and Sherman,

Thank you for your letter about the annual privacy notice requirement under the Gramm-Leach-
Bliley Act. I welcore the opportunity to address the Consumer Financial Protection Bureau’s
authority in this area in more detail.

The Bureau has the authority to commence a rulemaking proceeding to determine whether there
are less burdensome means available for providing annual notices of privacy policies. Section
6803(a) of the Gramm-Leach-Bliley Act states that “[a]t the time of establishing a customer
relationship with a consumer and not less than annually during the continuation of such
relationship, a financial institution shall provide a clear and conspicuous disclosure to such
consumer” of the institution’s privacy policies and procedures. Section 1016.5(a)(1) of the
Bureau's implementing Regulation P requires that financial institations “must provide a clear and
conspicuous notice to customers that accurately reflects your privacy policies and practices not
less than annually during the continuation of the customer relationship.” Some financial
institutions have expressed concern that providing the annual notice under Regulation P is not
helpful to consumers and creates unnecessary burdens for institutions if their privacy practices
have not changed since the last time they sent an annual notice to consumers and they do not
share nonpublic personal information with other firms. The Bureau has rulemaking authority to
refine the standards for how financial institutions provide annual notices, As I indicated at the
recent hearing before the House Financial Services Committee, the Bureau does intend to
commence a rulemaking proceeding in the relatively near future that will consider addressing
such standards. If in the meantime Congress decides instead to move forward with a legistative
amendment on annual notices, then of course we would take any actions necessary to implernent
that change in the law.

‘Thank you for the opportunity to respond. I appreciate our shared interest in reducing paperwork
burdens on institutions while ensuring consumer protection through meaningful disclosures, and 1
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look forward to collaborating on other consumer financial protection issues that are important to
you and your constituents.

Si;}fere}y, {4k g%mg I Mo'g iﬁlwﬁx /5Seess, Mf

Richard Cordray
Director

consumerfingnos.goy
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20330

January 28, 2014

The Honorable Blaine Luetkemeyer
U.S. House of Representatives
Washington, DC 20515

The Honorable Kevin Yoder
U.S. House of Representatives
Washington, DC 20515

Dear Congressmen Luetkemeyer and Yoder:

This letter follows the January 9, 2014, briefing conducted by Stuart Delery, the Assistant
Attorney General for the Civil Division, and ongoing conversations between your offices and the
Department of Justice (the Department) on investigations targeting financial institutions and
payment processors that have facilitated consumer fraud.

You and your staff have indicated concerns regarding the nature of these investigations.
Assistant Attorney General Delery noted in his meeting with you that the Civil Division would
reiterate the goals of our investigations to interested external parties. We therefore call your
attention to the attached letter from Assistant Attorney General Delery to the American Bankers
Association and the Electronic Transactions Association.

The letter reiterates that the Department does not target businesses operating within the
bounds of the law. Specifically, Assistant Attorney General Delery noted that:

The Department has no interest in pursuing or discouraging lawful conduct. Our policy
is to take the steps necessary to prevent financial institutions from knowingly assisting
fraudulent merchants that harm consumers or processing transactions while deliberately
ignoring evidence that they are fraudulent.

To be clear, our purpose is to investigate violations of federal law, especially those
involving fraudulent conduct that threatens to harm the American public. We want to protect the
public from this mass-market consumer fraud by holding accountable those banks and payment
processors that violate federal law by facilitating fraudulent transactions. We agree, of course,
that it is important for the Department’s public statements to be both consistent with this policy
and sufficiently clear as to avoid any confusion on this point.
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The Honorable Blaine Luctkemeyer
The Honorable Kevin Yoder
Page Two

We hope this information is helpful. Please do not hesitate to contact this office if we
may provide additional assistance regarding this or any other matter.
Sincerely

Peter ). Kadzik
Principal Deputy Assistant Attorney General

Enclosure
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U5 Depwrtisent of Justice

January 22, 2014

WM. Jedt L Plagee

Chatrman

American Bankers Association
1120 Connecticut Avenue, NW
Washingtan, D.C. 20036

Mr. Jason Oxman

Chief bxecutive Officer

Eleetronie Transaction Associntion
FHOT Toth Swreet, NW, 7402
Washington, DO 20036

Pear Messes. Plagge und Oxman:

Fam writing voncerning an issuc that may he of interest 1o vour members, and
spectiically w ety the Department of Justice’s policy and approach regarding contain
investipations info banks, puymoent processors. and other institations tha process payments for
merchants cugaged in fraudulent activities,

Phe Department ol Jastice is conuniticd o protecting the American prople from
fraudulent practices in ol industries without exception To the extent we have evidence that
an emity is violoing tederad law by eogagiog in o facibiating Doudulent conduct, we will whe
approprigie meisures w cumbat that conduct,

As you may be nware, the Department has engaged i various effors o eliminge framl in
the pasvment system by holding fuanciad serviees emities seeountable where sach entitics
{contruy 1o thewr yesponsibilities under federal Taw) engage in frund or aid others wha are
cogaging in Daude The Departiment wishes to make clear that the aim of these elloris is o
combat fraud, The Depariment s no merest i pursting or diseownaging lawiul conduct U
puhicy i3 w ke the steps nectssary o prevend financial nstiiabions Tom knowinghy assisting
fraudulent merchants that haray consmmers br processing transactions while dehibersivly lgnoting
evidenee that they wre fraudulents It o be relevant 1 owr nguin that o fnancial wstitution is
inentionally distegarding other obligatons under federal law.

Asthe FDUC has recomly olanilied, Facilitating payment processing Tor merchant
vustomers enguged in higher sk aetvities con pose risks to financial instinnions and requires
due diligenee and mionitoring. us devailed o prior FIMC wnd interagenty guidancy and other
information. Finanein] Instiudions dat properly manage these welationships and rishs are nenbea
prohibited nor discowraged from providing paymont processing services 10 costomers oporating
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wr compltance with Appiauh e fedentd and stase faw 7 L 4330130 Norcover, as the FDIC

stated. " hose that ave aperatin ngw il the appropriate systoms and controls will not %“x, criveized

im‘ ')smidmu ;m\mcm processing serviees (o businesses operating in compliance with applicahle
" ki

¢ share these views. The om of aur investigations 1510 identity and hold accountuble
frsanc dl tstitutions that are engaged noor el fraud Our policy is not 1o prohibit or
disconrage Mnancial instiwtions from praviding paymaont processing e iCes 10 Customers
aperating in compliance with applicable federnd and state law, and wetare commiticd 1o atloring
aur Ipvestigative ci’E"{;i‘is accordingly Pinally. we will conthnne 1o review our offor(s 1o mintmize
any impact and colluteral conseguencss on mstittions we are not nvestigailng.

We look forward to fither engagement with sou and vour colleagues concerning
consumer protection issues of muad conven.,

Sineercly
%M’r
Stuart V. Deler \'

Agsist (mi Attorney General
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FDIC

Federal Deposit Insurance Corporation
550 17th Street, NW, Washington, D.C. 20423-9990

Financial Institution Letter
FilL-43-2013
September 27, 2013

FDIC Supervisory Approach to Payment Processing Relationships
With Merchant Customers That Engage in Higher-Risk Activities

Summary: The FDIC is clarifying its policy and supervisory approach related to facilitating payment
processing services directly, or indirectly through a third party, for merchant customers engaged in
higher-risk activities. Facilitating payment processing for merchant customers engaged in higher-risk
activities can pose risks to financial institutions; however, those that properly manage these relationships
and risks are neither prohibited nor discouraged from providing payment processing services to
customers operating in compliance with applicable law.

Statement of Applicability to Institutions With Total Assets Under $1 Billion: This Financial
Institution Letter applies to all FDIC-supervised banks and savings associations, including community

institutions.

Distribution:
FDIC-Supervised Banks (Commercial and Savings)

Suggested Routing:

Board of Directors, Senior Executive Officers, Chief
Credit Officer, Chief Information Technology Officer,
Bank Secrecy Act Officer

Related Topics:

Guidance for Managing Third-Party Risk, FiL-44-2008,
Guidance on Payment Processor Relationships, Fil-
127-2008;

Managing Risks in Third-Parly Payment Processor
Relationships, Supervisory insights Journal, Summer
2011;

Payment Processor Relationships, Revised Guidance,
FiL-3-2012;

FFIEC Bank Secrecy Act/Anti-Money Laundering
(BSA/JAML) Examination Manual; and

FFIEC Information Technology Hand book, Retail
Payments Systems Bookiet.

Attachment:

FDIC Supervisory Approach to Payment Processing
Relationships With Merchant Customers That Engage in
Higher-Risk Activities

Contacts:

Michael Benardo, Section Chief, Division of Risk
Management Supervision at MBenardo@FDIC gov or
703-254-0450; Surge Sen, Section Chief, Division of
Depositor and Consumer Protection at SSen@FDIC .gov
or 202-898-6699

Note:

FDIC Financial Institution Letters (FILs) may be
accessed from the FDIC's Web site at

http:/iwww.fdic. govinews/news/financial/2013/index himl.

To receive FiLs electronically, please visit
http:/iwww. fdic.gov/about/subscriptions/fil. html.

Paper copies may be obtained via the FDIC's Public
Information Center, 3501 Fairfax Drive, E-1002,
Arlington, VA 22226 (877-275-3342 or 703-562-2200).

Highlights:

« Financial institutions that provide payment
processing services directly or indirectly for merchant
customers engaged in higher-risk activities are
expected to perform proper risk assessments,
conduct due diligence to determine merchant
customers are operating in accordance with
applicable law, and maintain systems to monitor
relationships over time.

« Proper management of relationships with merchant
customers engaged in higher-risk activities is
essential. Financial institutions need to assure
themselves that they are not facilitating fraudulent or
other illegal activity. Institutions could be exposed to
financial or legal rigk should the legality of activities
be challenged.

FDIC’s examination focus is on assessing whether
financial institutions are adequately overseeing
activities and transactions they process and
appropriately managing and mitigating risks,
Financial institutions that have appropriate systems
and controls will not be criticized for providing
payment processing services to businesses
operating in compliance with applicable law.
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FDIC Supervisory Approach to Payment Processing Relationships With Merchant
Customers That Engage in Higher-Risk Activities

The FDIC is issuing this letter to clarify its policy and supervisory approach related to
facilitating payment processing' services directly, or indirectly through a third party, for
merchant customers engaged in higher-risk activities.” Facilitating payment processing for
merchant customers engaged in higher-risk activities can pose risks to financial institutions and
requires due diligence and monitoring, as detailed in prior FDIC and interagency guidance and
other information.® Financial institutions that properly manage these relationships and risks are
neither prohibited nor discouraged from providing payment processing services to customers
operating in compliance with applicable federal and state law.

The FDIC and other agency guidance indicate that financial institutions that provide payment
processing services directly or indirectly for merchants engaged in higher-risk activities are
expected to perform proper risk assessments, conduct due diligence sufficient to ascertain that
the merchants are operating in accordance with applicable law, and maintain appropriate systems
to monitor these relationships over time. The proper management of relationships with merchant
customers engaged in higher-risk activities is essential. Financial institutions need to assure
themselves that they are not facilitating fraudulent or other illegal activity. Institations could be
exposed to financial or legal risk should the legality of activities be challenged.

The FDIC is aware that some payment processors or merchants may target institutions that are
unfamiliar with the related risks or that lack proper due diligence or controls to manage these
risks. Thus financial institutions that engage or plan to engage in these activities should review
this guidance. The focus of FDIC examinations is to assess whether financial institutions are
adequately overseeing activities and transactions they process and appropriately managing and
mitigating related risks. Those that are operating with the appropriate systems and controls will
not be criticized for providing payment processing services to businesses operating in
compliance with applicable law.

i Payments may be in the form of remotely created checks {also known as “Demand Drafts™), Automated Clearing House transactions, or similar
methads
* Higher-risk activities are those that tend to display a higher incidence of consumer fraud or potentially illegal activities than some other
businesses. Higher-risk activities are typically characterized by high rates of return, high rates of unauthorized transactions, consumer complaints,
or evidence of state or federal regulatory or criminal actions against the business customer, which indicate that the activity needs to be reviewed
to determine whether fraudulent or illegal activity is oceurring. See FDIC, Financial Institution Letter, FIL.-3-2012, Payment Processor
Relationships, Revised Guidance issued January 2012,
* FDIC guidance and other information on this topic includes

e Financial Institution Letter, FIL-44-2008, Guidance for Managing Third-Parey Risk issued June 2008.

+  Financial Institution Letter, FIL-127-2008, Guidance on Payment Processor Rell ips issued N ber 2008,
. Managing Risks in Third-Party Payment Processor Relationships Summer 2011 Supervisory Insights Journal

»  Financial Institution Letter, FIL-3-2012, Payment Processor Relationships, Revised Guidance issued lanuary 2012.
FFIEC guidance on this topic includes

o The FFIEC Bank Secrecy Act/Anti-Money Lawndering (BSA:AML) Examination Manual.

. The FFIEC Information Technology Handbook, “Retail Payments Systems Booklet.”
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JER HENSARLING, TX CHAIRMAN RMAXINE WATERS. CA, RANKING

Cnited States House of Representatives MENHER
Connwittee on Financial Serbices
Washington, B.E. 20313

January 10, 2014

The Honorable Jeb Hensarling
Chairman

Committee on Financial Services
U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Hensarling:

The Target Corporation recently acknowledged that from November 27 to December 15,
2013, hackers stole credit and debit card information including card numbers, expirations dates
and security codes for 40 million accounts, and other personally identifiable information for as
many as 70 million customers. Accordingly, we respectfully request that you convene a full
Financial Services Committee hearing to review the recent data breach including the adequacy of -
current consumer financial data security protection laws, and what Congress and industry
stakeholders can proactively do to ensure the future security of consumers” card information.

We note that the Committee’s oversight plan for the 113" Congress states that “building
on the Conymittee’s long-standing role in developing laws governing the handling of sensitive
personal financial information about consumers including the Gramm-Leach-Bliley Act and the
Fair and Accurate Credit Transactions Act (FACT Act), the Committee will continue to evaluate
best practices for protecting the security and confidentiality of such information from any loss,
uwnauthorized access, or misuse.”

The Target breach—which industry analysts say is among the largest recorded financial
data security breaches——raises important questions about what merchants who suspect a data
breach has occurred must disclose, when they must disclose it, and who has the right to be
notified. Quick notification of a breach increases the likelihood that consumers can take
measures to protect themselves from fraudulent activity and is similarly critical to successfully
reducing the ultimate fraud losses that financial institutions incur.

It is incumbent upon our Commitiee to explore whether industry data protection
standards are appropriate, and examine whether heightened regulatory standards are needed to
more effectively protect consumers. A hearing would provide members the opportunity to hear
from regulators and the industry to learn what steps merchants, financial institutions, payment
processers, card networks and others should take to reduce vulnerabilities in the payment system,
and strengthen measures that protect consumers from frand.
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The Honorable Jeb Hensarling
Page Two
January 10, 2013

Consumers deserve reasonable assurances that the use of their credit or debit card will not
jeopardize their financial and other personally identifiable information. This is increasingly
important as companies continue (o amass vast amounts of consumers’ sensitive personal
information.

We appreciate your attention fo this request.

Sincerely,

4

oo Wity Loy
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3138 10th Street North B. Dan Berger
Artington, VA 222012149 ¢ i }
O apla 15002364644 President & Chief Executive Officer
F: 703.522.2734
NAFCU dberger@nafcu.org

Natlonal Association of Federal Crodit Unions | www.nafeu.org

January 22, 2014

The Honorable John Boehner The Hororable Nancy Pelosi
Speaker Minority Leader

U.8. House of Representatives U.8. House of Representatives
Washington, D.C. 20515 ‘Washington, D.C. 20515

Re: Ongeing Data Security Breaches at U.S, Retailers Warrant Strong Federal Data
Security and Breach Notification Standards

Dear Speaker Boehner and Leader Pelosi:

As the number of data breaches at U.S. retailers continues to climb, so does the emotional toll
and financial burden on tens of mitlions of consumers across the country, The breadth and scope
of the massive Target Corporation breach exemplifies the need for Congressional action. On
behalf of the National Association of Federal Credit Unions (NAFCU), the only trade association
exclusively representing our nation’s federal credit unions, I write today to continue {0 urge you
and your colleagues to act on federal data security and breach notification standards. As noted by
a retailer trade group in a letter earlier this week, there is agreement among many indusiry
" stakeholders that federal breach notification laws are desperately needed to keep consumers safe.

As you know from previous correspondence, NAFCU believes it has never been more critical for
Congress to hold hearings and craft legislation that will better protect consumers and ensure all
entities handling their sensitive financial and personal information are held to the same high
standards that financial institutions already are.

While large breaches, like the massive Target Corporation breach, draw national attention and
make the nightly news, the reality is that data breaches are happening all the time, often on a
smaller scale. An Aptil 2013 survey of NAFCU-member credit unions found that credit unions
were notified dozens of times in 2012 of possible breaches of their members’ financial
information, That same survey found that nearly 80% of the time those notifications led to the
credit union issuing a new plastic card to the member because of the security breach, at an
average cost of more than $5.00 per card.

As we first wrote to you last February as part of NAFCU’s five-point plan on regulatory relief,
these incidents must be addressed by lawmakers. Every time consumers choose to use plastic
cards for payments at a register or make online payments from their accounts, they unwittingly
put themselves at risk, Many are not aware that their financial and personal identities could be
stolen or that fraudulent charges could appear on thefr accounts, in turn damaging their credit
scores and 1eputations, Consumers trust that entities collecting this type of information will, at

NAFCU | Your Direct Connection to Education, Advocacy & Advancement
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The Honorable John Boehner
The Honorable Nancy Pelosi
January 22, 2014

Page 2

the very least, make a minimal effort to protect them from such risks, Unfortunately, this is not
always troe.

Financial institutions, including credit nnions, have been subject to standards on data security
since the passage of Gramm-Leach-Bliley. However, retailers and many other entities that
handle sensitive personal financial data are not subject to these same standards, and they become
victims of data breaches and data theft all too often. While these entities still get paid, financial
institutions bear a significant burden as the isswers of payment cards used by millions of
consumers. Credit nnions suffer steep losses in re-establishing member safety after a data breach
occurs. They are often forced to charge off fraud-related losses, many of which stem from a
negligent entity’s failure to protect sensitive financial and personal information or the illegal
maintenance of such information in their systems, Moreover, as many cases of identity theft
have been attributed to data breaches, and as identity theft continues o rise, any entity that stores
financial or personally identifiable information should be held to minimum standards for

protecting such data,

While some argue for financial institutions to expedite a switch to a “chip and pin” card, the
reality is that it is no panacea for data security and preventing merchant data breaches. Many
financial institutions that issue “chip and pin” cards had those cards stolen in the Target data
breach as the retailer only accepted magnetic stripe technology at the point of sale where the
breach oceurred. Furthermore, “chip and pin” cards can be compromised and used in online
purchase fraud, as the technology is designed to hinder card duplication and card information can
still be compromised. This fact highlights the need for greater national data security standards as
the way to truly help protect consumer financial information,

Again, recent breaches are just the latest in a string of large-scale data breaches impacting
millions of American consumers, The aftermath of these and previous breaches demonstrate
what we have been communicating to Congress all along: credit unions and other financial
institutions — not retailers and other entities — are out in front protecting consumers, picking up
the picces after a data breach occurs. Tt is the credit union or other financial institution that must
notify its account holders, issue new cards, replenish stolen funds, change account numbers and
accommodate increased customer service demands that inevitably follow a major data
breach. Unfortunately, too often the negligent entity that caused these expenses by failing to
protect consumer data loses nothing and is often undisclosed to the consumer.

NAFCU once again reiterates its call on Congress to make the issue of data security a priority in
2014 by convening hearings on the data protection standards of merchants and what can be done
to strengthen them and how retailers can better assist financial institutions when breaches occur.
Furthermore, we recommend Congress take action to enact provisions to protect consumers from
breaches that compromise their financial and personally identifiable information. Data security
is a common-sense bipartisan issue that must be addressed.

With that in mind, NAFCU specifically recommends that Congress make it a priority to craft
legislation and act on the following issues related to data security:
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The Honorable John Boehner
The Honorable Nancy Pelosi
January 22, 2014 -

Page 3

Payment of Breach Costs by Breached Entitics: NAFCU asks that credit union .
expenditures for breaches resvlting from card use be reduced. A reasonable and equitable
way of addressing this concern would be to require entities to be accountable for costs of
data breaches that result on their end, especially when their own negligence is to blame.

National Standards for Safekeeping Information: It is critical that sensitive personal
information be safeguarded at all stages of transmission. Under Gramm-Leach-Bliley,
credit unions and other financial institutions are required to meet certain criteria for
safekeeping consumers® personal Information. Unfortunately, there is no comprehensive
regulatory structure akin to Gramm-Leach-Bliley that covers retailers, meichants and
others who collect and hold sensitive information, NAFCU strongly supports the passage
of legislation requiring any entity responsible for the storage of consumer data to meet
standards similar to those imposed on financial institutions under the Gramm-Leach-
Bliley Act.

Data Security Policy Disclosure: Many consumers are unaware of the risks they are
exposed to when they provide their personal information. NAFCU believes this problem
can be alleviated by simply requiring merchants fo post their data security policies at the
point of sale if they take sensitive financial data. Such a disclosure requirement would
come at little or no cost to the merchant but would provide an important benefit to the
public at large.

Notification of the Account Servicer: The account servicer or owner is in the unique
position of being able to monitor for suspicious activity and prevent fraudulent
transactions before they occur. NAFCU believes that it would make sense to include
entities such as financial institutions on the list of those to be informed of any
compromised personally identifiable information when associated accounts are involved.

Disclosure of Breached Entity: NAFCU believes that consumers should have the right
to know which business entities have been breached. We urge Congress to mandate the
disclosure of identities of companies and merchants whose data systems have been
violated so consumers are aware of the ones that place their personal information at risk.

Enforeement of Prohibition on Data Retention: NAFCU believes it is imperative to
address the violation of existing agreements and Jaw by merchants and retailers who
retain payment card information electronically. Many entities do not respect this
prohibition and store sensitive personal data in their systems, which can be breached
easily in many cases.

Burden of Proof in Data Breach Cases: In line with the responsibility for making
consumers whole after they are harmed by a data breach, NAFCU believes that the
evidentiary burden of proving a lack of fault should rest with the merchant or retailer who
incurred the breach, These parties should have the duty to demonstrate that they took all
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The Honorable John Boehner
The Honorable Nancy Pelosi
January 22, 2014

Page 4

necessary precautions to guard consumers’ personal information but sustained a violation
nonetheless. The law is currently vague on this issue, and NAFCU asks that this burden
of proof be clarified in statute.

On behalf of our nation’s credit unions and their 97 million members we thank you for your
attention to this important matter. If my staff or I can be of assistance to you, or if you have
any questions regarding this issue, please feel free to contact myself, or NAFCU’s Vice
President of Legislative Affairs, Brad Thaler, at (703) 842-2204,
Sincerely,

C R B

B. Dan Berger
President and CEO

cc:  Members of the United States House of Representatives
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“The Semi-Annual Report of the Consumer Financial Protection Bureau”
House Committee on Financial Services Hearing
January 28, 2014

uestions for the Record Submitted by Chairman Jeb Hensarling:

Hensarling 1:

Director Cordray, page 39 of the Bureau’s Financial Report for Fiscal Year 2013, released
December 16, 2013, disclosed that the Bureau has entered into an “interagency agreement
between the General Services Administration...to provide for services related to the planned
renovation of CFPB’s Headquarters office space located in Washington, D.C.” Additionally, on
December 19, 2013, the Bureau released its “CFO update report for the fourth quarter of fiscal
year 2013, the first page of which disclosed that Bureau obligations made during the fourth
quarter included:

“$145.1 million to the General Services Administration to provide for a range of
services related to the renovation of CFPB’s headquarters building. In addition to
the actual renovation of both the interior and exterior of the building, services also
include project management, contract management, environmental management,
construction oversight and administration, and other technical services.”

a. Please produce a copy of the interagency agreement that the Bureau has entered into
with the GSA regarding the Bureau’s planned renovation. Please produce copies of
all renovation-related documents the Bureau has filed with the National Capital
Planning Commission and U.S. Commission on Fine Arts.

Response:
Attached are the following documents:

s “CFA Concept Submission,” January 2, 2014,

s “NCPC Project Plans Preliminary Submission,” January 3, 2014,
“NCPC Project Plans Preliminary Submission, Part E: Appendix, Revised,” January 3,
2014,

+  Memorandum of Understanding between the Consumer Financial Protection Bureau and
U.S. General Services Administration National Capital Region, October 18, 2013, and

¢ Reimbursable Work Authorization No. N0800763, September 24, 2013.
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b. When do you plan to file the Bureau’s final plans with the National Capital Planning
Commission?

Response:

The final design documents will be filed with the National Capital Planning Commission upon
completion of the Design/Build-Bridging general contractor’s creation of the final construction
documents. At this time, we expect this to occur in early 2015.

Hensarling 2:

The Occupancy Agreement between the Office of the Comptroller of the Currency (OCC) and
the Bureau was signed on February 17, 2012, the month following your recess appointment as
Director of the Bureau, which occurred on January 4, 2012. Yet in your testimony, you stated
“That was an agreement signed before I became director.” Were you mistaken about the date
upon which the Occupancy Agreement was signed, or were you indicating that the circumstances
of your recess appointment did not yet endow you with the legal authority to act as the Director
of the Bureau?

Response:

As a point of clarification, I took the question asked to refer to the interim agreement with the
OCC to occupy the 1700 G Street, NW building. That Interagency Agreement was signed on
July 21, 2011, before I became Director of the Consumer Financial Protection Bureau (Bureau),
and represented our first commitment to this building. The current Occupancy Agreement with
the OCC was signed on February 17, 2012, after my appointment as Director of the Bureau on
January 4 of the same year.

Hensarling 3:

The Occupancy Agreement between the OCC and the Bureau provides that “The CFPB will be
responsible for the cost of any improvements it may make to the Premises” and *“The CFPB
bears the responsibility for the cost of operation, maintenance, repair of the space as well as the
capital improvement cost of replacement of all base building structures and systems necessary to
keep the building structures and systems in good maintenance and repair.” Why would you
agree to these contract terms for a building the Bureau does not own?

Response:

The Consumer Financial Protection Bureau (Bureau) reviewed two outside reports in connection
with this Occupancy Agreement. The first was a valuation by Ernst & Young for the Office of
the Comptroller of the Currency entitled, “Office of the Comptroller of the Currency: 1700 G
Street NW as of 1 February 2011 Valuation for internal-decision making purposes.” This
document estimated a lease rate for the building in as-is condition with no improvements paid for
by the owner, of $29.75 to $38.00 per square foot. The second report, by Gensler for the Office
of Thrift Supervision (OTS) in 2010, compared three renovation scenarios estimated at $67
million, $86 million, and $107 million respectively. Based on these independent reports, the
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terms of the Occupancy Agreement contemplated the condition of the building as well as the
estimated cost to renovate the building.

Hensarling 4:

In your testimony, you described your headquarters building as a “tough building,” a
“deteriorated building” and a “classic white elephant™ that “must have been used pretty heavily.”
You further stated that “If I were a consumer I would be complaining a lot about the building if 1
owned it.”

a. Did you have any inspection or appraisal reports or other information available to
you at the time you committed the Bureau to its long-term Occupancy Agreement
with the OCC that would have given you an indication of the condition of the
building? If so, please produce dated copies of any such documents.

b. Ifnot, why did you not conduct due diligence on the condition of the building
before committing the Bureau to an investment of over $250 million in total
annual rent payments over the Occupancy Agreement’s 20-year term?

Response:
See response to Question 3. Attached are the following documents:

o Gensler, et al. Report, “Office of Thrift Supervision Building Evaluation,” June 2010,

o Gensler, et al. Report, “Office of Thrift Supervision Building Evaluation Final Report,”
June 2010, and

e Ernst & Young, “Office of the Comptroller of the Currency: 1700 G Street NW as of 1
February 2011 Valuation for internal-decision making purposes.”

Hensarling 5:
Regarding the Bureaw’s Occupancy Agreement with the OCC:

a. Which specific Bureau employees were responsible for negotiating and approving the
Bureau’s Occupancy Agreement with the OCC?

Response:
The negotiation of the Occupancy Agreement with the OCC was led by then-Chief Operating
Officer Catherine West, with the support of staff from across the Consumer Financial Protection

Bureau and the Department of the Treasury.

b. Does the buck stop with you or were other Treasury or Bureau employees also
responsible for committing the Bureau to this Occupancy Agreement?

Response:

As the Director of the Consumer Financial Protection Bureau (Bureau), I am responsible for final
Bureau agreements.
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Hensarling 6:

According to an audit report released by the Treasury Department’s Office of the Inspector
General on December 20, 2013, the OCC engaged a private consulting firm in 2011 to perform a
study to value the building at 1700 G Street, NW for sale and rental purposes. The Treasury IG
report further states that:

“The study valued the building at approximately $153.7 million. At the time of
the study, OCC knew that CFPB was willing to occupy the entire building under
triple-net rent terms, which requires the lessee to pay for net real estate taxes on
the leased asset, net building insurance, and net common area maintenance. The
results of the study found that the net present value of renting the property under a
triple net rent contract for 10 years slightly exceeded the net present value of
selling the building.”

This IG report would seem to indicate that the Bureau’s willingness to enter into lease terms

favorable to the OCC induced the OCC to rent the building to the Bureau rather than sell it to
another party. Do you agree or disagree with the Treasury IG’s characterization of these events?

Response:

The Consumer Financial Protection Bureau has not drawn any inferences from the Treasury
Department’s Inspector General’s report and takes the factual statements in the report at face
value.

Hensarling 7:
The study referenced in the Treasury IG report was conducted by Ernst & Young and completed
on February 4, 2011.

a. Which individual served as the leader or acting Director of the Bureau on this date?

Response:

On February 4, 2011, Elizabeth Warren was the Special Advisor to the Secretary of the Treasury
on the Consumer Financial Protection Bureau.

b. Which Bureau or Treasury employee(s) negotiated or communicated with the OCC
on behalf of the Bureau regarding lease terms during this time period?

Response:

The negotiation of the Occupancy Agreement with the OCC was led by then-Chief Operating
Officer Catherine West, with the support of staff from across the Bureau and the Department of
the Treasury.
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Hensarling 8:

In your testimony regarding the Bureau’s decision to lease the OCC building at 1700 G Street,
NW, you indicated that “we worked with GSA to try to understand what space was available in
Washington, D.C., and there’s very limited space for an agency with over a thousand
employees.” You also stated that “we looked around at surrounding areas as well.” Please
provide this Committee with copies of all documents prepared by the Bureau, the General
Services Administration or any private contractor or consultant prior to February 17, 2012 that
reference or evaluate the Bureau’s commercial real estate lease or purchase opportunities.

Response:
As a point of clarification, in my testimony, which you reference, I was discussing the Consumer
Financial Protection Bureau’s (Bureau) search for space to occupy during the renovations of the

building at 1700 G Street NW.

In regards to the documents requested, the Bureau has not, to date, found documents that can be
responsive to this request.

Hensarling 9:
In your testimony regarding the Bureau’s planned renovation of the OCC building at 1700 G
Street, NW. you indicated that “We’re going to have to vacate the building while this is going
on.”

a. When will the Bureau relocate its first employee from the headquarters building?

Response:

At this time, we anticipate that the first group of employees will move from the Consumer
Financial Protection Bureau (Bureau) headquarters building at 1700 G Street NW, in May 2014,

b. How many total employees will be reassigned to another office location while the
building at 1700 G Street NW is under renovation?

Response:
Approximately 950 employees and contractors will move into temporary space.
¢. Wil all impacted employees be reassigned to a new location on a rolling basis or all
at once?

Response:

Employees will move on a rolling basis in waves of approximately 180-250, depending on the
size of each work group.
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d. How long will CFPB employees currently working at 1700 G Street, NW be
reassigned to a temporary location?

Response:

At this time, we anticipate that employees will remain at the temporary space until the summer
of 2017.

e. What will be the total costs of vacating the building and renting an alternate facility?
Response:
Based on the draft version of the Occupancy Agreement for 1275 First Street NE, the cost of
renting temporary space in the first year was estimated at $31.73 per square foot, which includes
base rent, operating expenses, real estate taxes, and the Public Building Service (PBS) fee. The
Bureau recently awarded a contract to a company to provide moving and storage services for an
amount just under $400,000.

f. What alternate office location has been selected for vacated employees?

Response:

The Bureau will be using a vacant building under lease to the General Service Administration
(GSA). ltis located at 1275 First Street, NE.

g. When was the contract for an alternate office location signed?
Response:

A draft version of the Occupancy Agreement was executed on March 8, 2013, The final version
has not been signed.

h. Please provide us with a copy of these lease agreement.

Response:

Attached is the draft version of the Occupancy Agreement dated March 8, 2013. The final
version has not been signed.
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i. How many square feet of office space will be occupied by the Bureau and at what
cost?

Response:

During the renovation, the Bureau will occupy approximately 306,000 rentable square feet at
1275 First Street NE. Based on the draft version of the Occupancy Agreement for 1275 First
Street NE, the cost for this space in the first year was estimated at $31.73 per square foot, which
includes base rent, operating expenses, real estate taxes, and the Public Building Service (PBS)
fee. The Bureau will also retain approximately 72,000 rentable square feet in 1625 Eye Street at
a cost of $40.56 per square foot through March 31, 2014, increasing to $42.18 per square foot on
April 1,2014.

j. Please provide this Committee with all relevant details and documents substantiating
your responses to these questions.

Response:

In response to Questions 9(a), 9(b), 9(c), and 9(d), the Bureau’s relocation timeline is attached.
Regarding Question 9(e), the Bureau recently awarded a contract to a company to provide
moving and storage services for an amount just under $400,000, and that contract is attached.
And responses to Questions 9(f), 9(g), and 9(i) contain information that can be found in the draft
version of the Occupancy Agreement dated March 8, 2013, provided in response to Question
9(h).

Hensarling 10:
Please provide this Committee with copies of the Bureau’s contract(s), including all
amendments, with the architecture firm Skidmore, Owings & Merrill LLP.

Response:
Attached are the following contracts:

CFP-12-D-00011 MOD 001
CFP-12-D-00011 SOM Task Order 0003 Mod 3
CFP-12-D-00011 Task Order 0001 Mod 1
CFP-12-D-00011 Task Order 0001 Mod 2
CFP-12-D-00011 Task Order 0001 Mod 3
CFP-12-D-00011 Task Order 6001 Mod 4
CFP-12-D-00011 Task Order 0003 Mod 001
CFP-12-D-00011 Task Order 0003 Mod 002
CFP-12-D-00011 TO 002 MOD 001
CFP-12-D-00011 TO 002 MOD 002
CFP-12-D-00011, TO 003 MOD 004

Task Order 0001 SOM

SOM IDIQ

® & & & & & & 2 3 5 & o
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e Task Order 0002
e Task Order 0003

Hensarling 11:

Please provide this Committee with copies of any documents, including but not limited to any
architectural or design plans, renderings, illustrations, electronic files and e-mail
communications, provided to the Bureau by Skidmore, Owings & Merrill concerning the
renovation 1700 G Street, NW.

Response:

Attached are the following architectural and design documents representative of the Bureau’s
current plans concerning the renovation of 1700 G Street NW:

*  “Bridging Documents, 80% Progress Submission™

e “Bridging Documents, Design Objectives & Criteria, 80% Progress Submission,”
February 28, 2014

e “Bridging Documents, Drawing List & Specifications, 80% Progress Submission,”
February 28, 2014

We are in the process of trying to identify any communications that might be responsive to this
request.

Hensarling 12:
Regarding the Bureau’s planned renovations:

a. When does the Bureau expect to award a design build contract to renovate 1700 Street,
Nw?

Response:

The Consumer Financial Protection Bureau is using the General Services Administration (GSA)
to procure the Design/Build-Bridging general contractor. At this time, the GSA estimates that
the final award will be issued in September 2014.

b. What procurement process will be used?
Response:

The selection procedures will utilize the Best Value Tradeoff process in accordance with the
Federal Acquisition Regulation (FAR) Part 15 and the Two-Phase Design/Build-Bridging
Procedures in FAR Part 36.3. Stage I, Request for Qualifications (RFQ), shall result in a short
list of offerors who will be invited to participate in Stage II of the procurement. Stage 11,
Request for Proposals (RFP), shall result in the selection of the Design/Build-Bridging contractor
whose offer provides the best value to the Government.
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c¢. When will construction commence?
Response:

The construction will begin after the final award is issued.

Hensarling 13:
During your testimony before the Committee on September 12, 2013, Rep. Rothfus asked you
about salary levels for Bureau employees, and you responded by stating:

“Again, the federal banking agencies are on a different pay scale than the GS
scale. One of the things I want to note that’s very important here — our statute
requires us, it requires us — this is the law of the land that we’re bound to follow —
that we are to have a pay scale comparable to that of the Federal Reserve. Last I
checked on our statistics, we’re one percent lower average salary than the Federal
Reserve. So we’re complying with the law.”

a. So that the Committee may properly compare the Bureau’s compensation structure
with that of the Board of Governors of the Federal Reserve System, please provide a
copy of the Bureau’s salary structure, including all pay classes, grades, steps, and
locality adjustments.

Response:
Attached is a document containing 2013 Consumer Financial Protection Bureau Pay Tables.

b. Additionally, please provide a Microsoft Excel file containing Bureau employee
salary data, organized by the following column headings:

Employee, Fellow, Intern Name,

Title,

Pay Class,

Pay Grade,

Division,

Office,

Hire Date,

Starting Salary or Hourly Wage at Hire Date,
Amount of any Signing Bonus Awarded,
Amount of any Relocation Incentive Awarded,
Amount of any additional financial incentive awarded,
Date(s) of any Raises(s) Awarded

Amount(s) of any Raise(s) Awarded

Date of Promotion (if applicable),

New Title after Promotion (if applicable),

* o

*® 5 & & & & 5 & ° ¢ s »
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New Salary or Hourly Wage after Promotion (if applicable),
Current Annual Salary or Hourly Wage,

Departure Date (if applicable),

Annual Salary or Hourly Wage at Departure Date (if applicable),
Annual Bonus awarded in 2011 (indicate calendar or fiscal year),
Annual Bonus awarded in 2012, and

Annual Bonus awarded in 2013.

® 5 & & » s o

Response:

Attached is an updated version of an Excel file that we have previously shared with your office
in response to past requests for salary data on Consumer Financial Protection Bureau
employees.

Hensarling 14:

The Bureau’s contract service inventory list for FY 2013 shows that the Bureau paid Harvard
University for two different programs held in Cambridge. Massachusetts: $37,500 for a “Harvard
Law School Executive/Legal Education Program” and $69,000 for “registration fees for Bureau
staff members to attend senior executive seminar(s).”

a. Please produce copies of all records associated with these programs, including but not
limited to any pre-solicitation requests for quotes, the quotes submitted to the Bureau
by Harvard, any contracts signed between Harvard and the Bureau, any travel,
lodging, and meal vouchers associated with any Bureau employee, a complete list of
every Bureau employee who attended either of these programs, and any materials
provided to program participants.

Response:

These courses are off-the-shelf (OTS) programs, and are commetcially available for open
enroliment by employees of Federal Government agencies, private-sector companies, and non-
profit entities. They constitute an expense, however not a traditionally contracted pursuit such as
custom products or services to the Government, as they are OTS.

For these OTS commitments, no actual contracts exist between Harvard Law School and the
Consumer Financial Protection Bureau (Bureau), except for a single transaction of $12,500. The
original planned $37,500 was reduced to the single amount above. Similarly, no actual contracts
exist between Harvard Kennedy School of Government (HKSG) and the Bureau, except for a
Purchase Order which indicated that the Bureau budgeted funding to support “up to $69,000” if
Bureau executives and/or senior managers committed to these external courses. The actual
program expense consisted of three transactions of $6,900 each in 2013 (with one of those
participants attending in 2014), and two more transactions at this level to date in 2014. Market
research conducted by the Burcau’s Office of Human Capital determined that, as compared to
like offerings, these courses for executives and senior managers were competitively priced.
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The following Bureau staff attended, or will be attending, external courses:

s Meredith Fuchs: Attended “Leadership in Corporate Counsel,” 2013

o Edwin Chow: Attended “Strategic Management of Regulatory Enforcement Agencies,”
2013

o Paul Sanford: Attended “Strategic Management of Regulatory Enforcement Agencies,”
2013

» Abeshek Agarwal: Scheduled to attend “Strategic Management of Regulatory
Enforcement Agencies,” 2014

e Chris D’Angelo: Scheduled to attend “Strategic Management of Regulatory Enforcement
Agencies,” 2014

o Scott Pluta: Scheduled to attend “Strategic Management of Regulatory Enforcement
Agencies,” 2014

Attached are travel, lodging, and meal vouchers, where applicable, as well as course outlines, for
the “Leadership in Corporate Counsel” and “Strategic Management of Regulatory Enforcement
Agencies” programs, which include reading assignments for participants.

b. Why were these programs not mentioned in the Bureau’s December 2013 report on
“Growing our Human Capital,” even though the report listed fifteen other “training
and workforce development initiatives” instituted by the Bureau in 2013?

Response:

These programs were included in the December 2013 report, just not specifically referenced as
off-the-shelf suppliers. We also did not list by course or curricula name all of the internal
development and training programs that we are currently building, which are referenced in the
report {**...design, development, and production of customized programs...”).

Relatedly, the following sections in the report refer to training and development investments:

“Section 3.2: Key Accomplishments™ includes reference to:
“Offering increased quantity and scope of learing programs for employees and leaders.™"

Also, “Section 3.3: Future Action ltems™ includes reference to:

“Procurement of off-the-shelf programs, supplemented by the design, development, and
production of customized programs, incorporating online references and resources (all as
appmpriate)f'2

¢. Why did you select Harvard to provide this program?

! Growing our Human Capital: Human Capital Annual Report to Congress, Consumer Financial

Protection Bureau, Jan. 13, 2014, p 16, available at

?ttp://ﬁles.consumerﬁ nance.cov/f/201312 report_annual-human-capital-report-to-congress.pdf
Id. at 20.
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Response:

The selected programs met the specific needs and aims of the Consumer Financial Protection
Bureau leaders’ roles and development goals. The Harvard Law course, “Leadership in
Corporate Counsel,” was taken by our General Counsel, and balances legal content and strategic
leadership topics, both of which constitute critical content for her role. The Harvard Kennedy
School of Government course, “Strategic Management of Regulatory Enforcement Agencies,”
focuses specifically on management challenges within regulatory agencies and among
government leaders in building a cohesive organization with diverse functional responsibilities
and risks.

d. There are many nationally-recognized Universities in the greater DC area with similar
capabilities, the selection of which would have minimized travel expenses. Did you
not consider these universities to provide the programs for your senior employees?
Why was it necessary to send your senior employees to Cambridge, MA to receive
this training?

Response:

While there are strong, nationally-recognized universities in the Washington D.C. area, these
courses were selected to address specific leadership development arcas, which were not covered
in the same way by programs found in the area. These courses met the needs of our General
Counsel and Bureau leaders focusing on supervisory and enforcement activities at that time. The
Harvard Kennedy School of Government, in particular, offers a blend of strategic leadership,
public-sector focus, and the specificity of regulatory and enforcement topic areas, which were
not found to be fully combined in other programs” courses. Additionally, these courses were
concentrated residential programs over just a few days, as compared to other programs that take
place over several weeks, which even if local can require a significant time commitment. Lastly,
the fees included in these courses include course materials, accommodations, and meals;
therefore incremental travel expenses were expected to be minimal.

e. 'Why was this seminar not held at the Bureau’s headquarters instead of in Cambridge,
MA?

Response:

These courses are considered off-the-shelf and commercially available to all government
leaders. More critically, the interactions between leaders in the program from a variety of
regulatory agencies are a key component of the case method learning mode! employed by the
Harvard Kennedy School of Government. This learning model exposes participants to the
different perspectives of leaders from agencies other than the Bureau. As there were only a
couple of Bureau attendees planned for 2013 and 2014 to date, hosting a seminar for the small
number of Bureau leaders at headquarters would not facilitate a similarly full and diverse class
discussion.
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f. How much money would have been saved if the Bureau had hosted this program
rather than sending its employees to Harvard?

Response:

While we did not request that Harvard provide us with a supplier quote for a custom, on-site,
development course, we understood that if the senior leaders engaged in the course found it
valuable there would be future opportunities to evaluate more widespread training opportunities
on-site in Washington, D.C.

Hensarling 15:

On May 28, 2013, the CPFB published a pre-solicitation notice to solicit quotes for “various
Senior/Executive Manager workshops similar to the Harvard Kennedy School of Government
programs.”

a. Was this the pre-solicitation notice that resulted in the awards and programs
referenced in question 14 above?

Response:

This pre-solicitation notice referred to the two Harvard Kennedy School of Government (HKSG)
programs that the Human Capital team considered for executive education opportunities.

b. How many quotes did the Bureau receive?
Response:

Research of commercial pricing was conducted prior to the purchase order award, which
included a comparison of executive education course programs from known providers. This was
to ensure fair value would ultimately be obtained for the educational services provided. HKSG,
once determined as offering best value, received a purchase order from the Consumer Financial
Protection Bureau in order to provide the executive education on an as-needed basis at set
pricing, up to a financial ceiling of $69,600. A formal quote was not received, as commercial
off-the-shelf pricing and course descriptions were publically available from all firms considered.

¢. With a pre-solicitation notice phrased in this way, it would appear that the Bureau’s
selection of Harvard’s quotes was a foregone conclusion, was it not?

Response:

The Bureau would have selected a comparable, lower-priced option if one had been

available. As noted above, a research comparison revealed that HKSG was the best-valued
option when compared to similar offerings by other universities. Additionally, the pre-
solicitation notice was posted with the intent to solicit additional vendors regarding their interest
in providing executive education similar to HKSG.

13
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Hensarling 16:

The Bureau’s contract service inventory lists for FY 2012 and FY 2013 list a number of contracts
the Bureau has awarded to companies for “paid search marketing services.” Please produce
copies of any such contracts, including but not limited to the contracts associated with the
following awards.

o $122,513 paid to Fleishman-Hillard, Inc. on 3/16/2012;

o $94.692 paid to PCG Enterprises on 6/8/2012;

e $237, 300 paid to Digital Firefly Marketing on 8/21/2012; and

o $280,637 paid to Fleishman-Hillard, Inc. on 6/14/2013.
Response:

Attached are the following contracts, respectively:

¢ CFP-12-K-00007
s  CFP-12-C-0005
s CFP-12-C-00003
s CFP-13-K-00021
Hensarling 17:

The Bureau’s contract service inventory lists for FY 2012 and FY 2013 list a number of contracts
the Bureau has awarded to a company named IDEO, LLC for “branding services.” Please
produce copies of any contracts awarded to any company for “branding services,” including
copies of all contracts awarded to IDEO, LLC.

Response:
Attached are the following contracts:

TPDCFPBPA110006, Order 0001
TPDCFPBPA110006, Order 0002
TPDCFPBPA110006, Order 0003
TPDCFPBPA110006, Order 0004
TPDCFPBPA110006, Order 0005
TPDCFPBPA110006
CFP-14-Z-00001, Order 0001
CFP-14-Z-00001

® & & & ¢ ¢ » @

Please note that the awards of CFP-14-Z-00001, Order 0001 (Blanket Purchasing Agreement)
and CFP-14-Z-00001 (underlying task order) were made to JDEO, LLC, but are not for branding
services. They are for assisting the Consumer Financial Protection Bureau in implementing
statutory requirements related to developing and implementing initiatives intended to educate
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and empower consumers to make better informed decisions; and responding to consumer
complaints regarding consumer financial products or services.

Hensarling 18:
Please produce copies of any contracts awarded to GMMB, Inc., the Corporation for Enterprise
Development, and the National Consumer Law Center.

Response:
Attached are the following contracts awarded to GMMB, Inc.:

CFP-13-Z-00006, Order 0001
CFP-13-Z-00006, Order 0002
CFP-13-Z-00006, Order 0003
CFP-13-Z-00006, Order 0004
CFP-13-2-00006

*® & & ¢ »

Attached are the following contracts awarded to the Corporation for Enterprise Development:

CFP-12-Z-00019, Order 0001
CFP-12-P-00008
CFP-12-Z-00019, Order 0002
CFP-12-2-00019

»
»
L
.

Attached are the following contracts awarded to the National Consumer Law Center:

e  CFP-12-P-00003
e CFP-12-P-00012
e CFP-12-P-00006
» TPDCFP13C0004
Hensarling 19:

Section 1017(d)(2) of the Dodd-Frank Act provides that amounts deposited in the Burcau’s
Consumer Financial Civil Penalty Fund may be used only for “payments to the victims of
activities for which civil penalties have been imposed” or “for the purpose of consumer
education and financial literacy programs.” However, page 25 of the Bureau’s Fiscal Year 2013
Financial Report discusses the Bureau’s Civil Penalty Fund and states that in Period 1, “$1.6
million was set aside for any administrative costs.”

a. What is the legal authority upon which the Bureau relied for using funds in the Civil
Penalty Fund for “any administrative costs™?
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Response:

Under well-established fiscal law principles®, an agency may use funds for administrative
expenses related to the purpose for which the funds were made available.

b. Please provide a full accounting of all administrative costs incurred specifically
related to the Civil Penalty Fund.

Response:

As of March 31, 2014, $10,811.26 in administrative expenses was invoiced to and paid from the
Civil Penalty Fund. Of the $10,811.26, $10,661.26 relates to the Payday Loan Debt Solution,
Inc. case and $150.00 relates to the Gordon, et al. case.

¢. Please indicate whether the administrative costs will solely be used for purposes of
the Civil Penalty Fund.

Response:

Funds set aside from the Civil Penalty Fund for administrative expenses are used only for the
administrative costs of hiring third-party administrators to distribute Civil Penalty Fund
payments to victims.

Hensarling 20:

On a subpage of the Bureau’s website entitled “Doing Business With Us,” the Bureau discloses
that it plans to build a “national database on US households’ use of consumer financial
products.” Further, the Bureau discloses that it planned to solicit bids for this database in the
first quarter of Fiscal Year 2014. Please produce all records referencing or relating to this
“national database on US households use of consumer financial products.”

Response:

The Consumer Financial Protection Bureau is not building a national database on every U.S.
household. The Bureau’s Office of Research has purchased a commercially available nationally
representative survey of U.S. households’ use of consumer financial products and services from
Strategic Business Insights (SBI) (order attached). The data procured by the Bureau does not
contain any directly identifying information of respondents.

3 Government Accountability Office, PRINCIPLES OF FEDERAL APPROPRIATIONS LAW 4-19-4-35
(3d ed)).
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Hensarling 21:

On April 24, 2013, the Bureau released a “White Paper” on Payday Loans and Deposit Advance
Products. Page 4 of this document states: “This white paper summarizes the initial findings of
the CFPB’s analysis of payday loans and deposit advance.” (Emphasis added).

a. Inlight of the fact that the Bureau’s White Paper only presented “initial findings,”
why does the Bureau’s unified rulemaking agenda already list “Payday Loans and
Deposit Advance Products”™ in the Bureau’s “Prerule” stage of rulemaking?

Response:

As you may know, the Consumer Financial Protection Bureau (Bureau) released additional
research on March 25, 2014, that provides detailed analysis of consumers’ use of a payday loans,
with a focus on loan sequences, the series of loans borrowers often take out following a new
loan. The Bureau will continue to collect and analyze information about the payday loan market.
Subsequent findings will be reflected in any rulemaking pertaining to this market. These
findings may be presented either through publications or presentations in advance of a
rulemaking or through information presented as part of a rulemaking itself.

b. Why is the Bureau, according to the Office of Information and Regulatory Affairs
(OIRA), “considering whether rules governing these products are warranted under
CEPB authorities, and if so what types of rules would be appropriate” without first
completing its research and issuing a White Paper containing finalized research and
findings?

Response:

The initial findings shared in the Bureau’s White Paper have led to concerns that certain features
of payday loans may cause harm to some consumers. The Bureau’s determination as to whether
or not to issue rules pertaining to payday loans — and the scope and substance of any such rules —
will be informed by these and subsequent research findings and by public comment.

¢. Will you commit to finalizing the Bureau’s research before proposing any rule to
regulate these products?

Response:

As a data-driven agency, the Bureau is committed to seeking to obtain a comprehensive
understanding of the markets for the financial services products it has the authority to regulate,
and of how consumers experience those products. Indeed, the Dodd-Frank Wall Street Reform
and Consumer Protection Act requires the Bureau to research, analyze, and report on
“developments in markets for consumer financial products or services,” “consumer behavior
with respect to consumer financial products or services,” and “risks to consumers in the offering
or provision of consumer financial products or services.” The Bureau conducts research and
analysis on an ongoing basis. When ongoing research and market monitoring activities by the
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Bureau identifies harm to consumers, the Bureau will use its various authorities, including its
rulemaking authority, as appropriate, to address that harm.

d. The Bureau often cites its objective, data-driven approach to policy research and
analysis. In the name of transparency, will you immediately make all data,
methodologies and analysis underlying the Bureau’s initial research and findings
available to the public for peer review?

Response:

The Bureau released additional research on March 25, 2014, that provides detailed analysis of
consumers’ use of a payday loans, with a focus on loan sequences, the series of loans borrowers
often take out following a new loan. This report provides additional discussion of various
methodological approaches that can be used to assess these data. To assure the integrity of its
supervision program, the Bureau generally does not publicly share un-aggregated information
obtained from supervised entities through the examination process.

Hensarling 22:

On December 12, 2013, the Bureau released a report entitled “Arbitration Study Preliminary
Results.” The Committee understands that the Bureau obtained information that formed the
basis of its findings by issuing orders to financial institutions to provide it with copies of their
standard-form consumer account agreements.

a. To how many financial institutions did the Bureau issue these orders?
Response:

Regarding the prevalence of arbitration clauses in consumer checking account agreements, the
Consumer Financial Protection Bureau (Bureau) requested that certain financial institutions
return one copy of the standard-form account agreement that they provided to consumers who
opened the institution’s core consumer checking account product. The Bureau issued orders to
the following financial institutions {(and/or, where applicable, relevant subsidiaries), only if the
Bureau was unable to obtain current agreements via Internet searches: the 100 largest bank
holding companies or subsidiaries based on consolidated deposits less than $250.000 (i.c. the
deposit insurance threshold); a random sample of 150 bank holding companies or subsidiaries
not among the 100 largest; and the 50 largest credit unions based on the amount of insured
deposits. We ultimately sent the requests to 240 holding companies or relevant subsidiaries, and
received responses from 92 percent of the recipients.

b. Why was this information collection not noticed in the Federal Register?
Response:
The Office of Management and Budget’s (OMB) regulations specify categories of items that are

not subject to OIRA (Office of Information and Regulatory Affairs)/OMB review and approval
under the Paperwork Reduction Act, which include among other things, samples of products
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(5 C.F.R. 1320.3(h)(2)). The Bureau’s orders were promulgated pursuant to its authority under
Section 1022(c)(4)(B)ii) of the Dodd-Frank Wall Street Reform and Consumer Protection Act
and sought only the recipient covered-persons’ standard form account agreements in the same
form and format as they are provided to potential customers. Accordingly, the orders are exempt
from the Paperwork Reduction Act’s requirements for notice and comment within the Federal
Register and OIRA/OMB approval.

c. Why was this collection not first approved by the Office of Information and
Regulatory Affairs (OIRA)?

Response:
See response to Question 22(b), above.
d. Why did these orders not contain a valid OMB approval number?
Response:
See response to Question 22(b), above.

e. When does the Bureau plan to release a follow-up or subsequent study regarding
arbitration?

Response:
The Bureau currently anticipates completing its study in the fall of 2014.

f. Will you make all data, methodologies, and analysis underlying this report available
to the public for peer review?

Response:

All published work will comply with the Bureau’s Information Quality Guidelines, which are
published on our website at http://www.consumerfinance.gov/informationquality/.

Hensarling 23:

Will you please provide the Committee with a current list of every Bureau employee or
contractor who has access to information contained within the Bureau’s credit card database,
national mortgage database, loan-level database, and consumer credit panel?

Response:
In general, access to the Consumer Financial Protection Bureau’s (Bureau) data is controlled,

and access logs to Bureau systems are kept and maintained in accordance with Bureau policy
based on National Institute of Standards and Technology Special Publication 800-53
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Recommended Security Controls for Federal Information Systems and Organizations (NIST SP
800-53) guidelines.

For security reasons, the Bureau’s Technology & Innovation (T&I) staff continually update
access rights to these databases, and the identity and number of personnel with access change as
aresult. The Bureau conducts regular reviews of user access for in-house databases, including
the Credit Card Database and Consumer Credit Pancl. As part of these reviews, the Bureau
verifies that all access to a given dataset has been approved by senior Bureau leadership and is of
continuing necessity to users’” work.

As of February 2014, 20 Bureau personnel have access to the Credit Card Database for purposes
of analysis and 11 have access to the Consumer Credit Panel for purposes of analysis. An
additional 19 members of the T&l staff have access to both databases for technical assistance
and support. The National Mortgage database is currently under construction as a joint project
between the Bureau and the Federal Housing Finance Agency (FHFA), and FHFA manages the
staff involved in the construction. A single member of the Bureau’s staff currently has access to
that database, solely for testing purposes. We are not familiar with your reference to a particular
dataset known as the “loan-level database.”

Hensarling 24:

Has any data collected as part of the Bureau’s market monitoring efforts, including data collected
or retained in its credit card database, national mortgage database, loan-level database, and
consumer credit panel, ever led directly or indirectly to a Bureau investigation or enforcement
action? If so, please fully describe all such instances in which this has occurred.

Response:

Teams within the Consumer Financial Protection Bureau’s (Bureau) Offices of Research and
Markets are charged with understanding consumer financial markets and consumer behavior.
Their work contributes to the Bureau’s evaluation of the need for consumer financial protection
regulations, supervision, or enforcement actions. The analysis of consumer financial data and
markets performed by these teams is essential to informing the work and decisions of the Bureau
as a whole.

Hensarling 25:

Does the Bureau have a memorandum of understanding (MOU) with the Financial Stability
Oversight Council, Office of Financial Research, U.S. Department of the Treasury or Internal
Revenue Service? If so, please provide copies of all such memoranda to this Committee.

Response:
The Consumer Financial Protection Bureau (Bureau) entered into a Memorandum of

Understanding (MOU) with the Financial Stability Oversight Council and its members
(attached), including the Department of Treasury and the Office of Financial Research, setting
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forth the treatment of any non-public information shared amongst the signatories to the MOU.
The Bureau also has an MOU with the Department of Treasury’s Financial Crimes Enforcement
Network (attached) related to access to information collected pursuant to the Bank Secrecy Act.
The Bureau does not have an MOU with the Internal Revenue Service.

Hensarling 26:

Are you open to creating an advisory opinion process whereby lenders and other regulated
entities can petition the Bureau for an opinion on whether a proposed product or service is likely
to be found lawful and compliant by the Bureau? This process is used by many other regulatory
agencies and provides greater certainty to market participants and encourages product
innovation, which benefits consumers. In your view, could the Bureau adopt such an advisory
opinion process by rule, or is legislation required?

Response:

We agree that consumer-friendly innovation and entrepreneurship is important for ensuring that
all consumers have access to fair, transparent, and competitive consumer financial markets. The
Consumer Financial Protection Bureau (Bureau) has taken steps to encourage and facilitate such
innovation. In November 2012, the Bureau launched Project Catalyst, a program of working
together with innovators to make sure they have good communication to understand the
regulatory implications of their products and to help the Bureau understand what ideas do and
don’t work for consumers. The Bureau has also implemented a policy for authorizing companies
to test disclosures (or disclosure delivery methods) that might work better than what regulations
currently call for. As we continue our efforts, we welcome input about how best to foster
innovation.

Hensarling 27:

Are you open to providing the public advance notice of the release of any enforcement bulletin
and regulatory guidance and affording the public the chance to comment on any such bulletin or
guidance? Such a process could provide the public with an additional opportunity to provide the
Bureau with helpful feedback, even in instances where the Bureau is simply restating its view of
existing law and regulations. If you do not support providing the public with this opportunity,
please articulate your reasons for opposing such a process. In your view, could the Bureau adopt
such a notice-and-comment process by rule, or is legislation required?

Response:

The Administrative Procedure Act (APA) sets out the principles by which federal agencies
engage in regulatory activity and in applicable cases calls for comments from affected parties
and the general public concerning an agency’s activity. The APA does not impose a notice and
comment requirement for a general statement of policy, a non-binding informational guideline,
or an interpretive memorandum.
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We value public input in our formulation of policy, and the Consumer Financial Protection
Bureau (Bureau) engages stakeholders using a variety of mechanisms, ranging from informal
consultations between industry and market specialists in the Bureau to published notices with a
specificd comment period. The Bureau has elected to engage in notice-and-comment rutemaking
in a pumber of cases that would not have been required under the APA. In some circumstances a
formalized notice-and-comment process is not the optimal vehicle. For example, in September
2013 the Bureau issued a bulletin explaining the meaning of certain provisions in its mortgage
servicing rules. The Bureau issued that bulletin in response to requests from various
stakeholders that we provide additional clarity about certain topics before the mortgage rules
came into effect. A notice-and-comment process could have taken until after institutions were
required to comply with the provisions at issue, and thus could have impeded the attempt to
provide the needed clarity.

Hensarling 28:

I am concerned that the Bureau is undertaking investigations that duplicate similar efforts
undertaken by other state and federal agencies, which is an inefficient use of limited law
enforcement resources.

a. Without revealing the identity of any company under current investigation, please
state the number of Bureau investigations currently underway in which another state
or federal agency is conducting an investigation of the same company or of the same
or similar activities.

b. Please state the percentage of Bureau investigations in which another state or federal
agency issued a subpoena, civil investigative demand, or otherwise obtained
information from the same company being investigated before the Bureau did so?

¢. Finally, is the Bureau currently investigating any company that is not currently
considered to be a financial services company? If so, please describe the products or
services provided by any such company and the legal basis for the Bureau’s authority
to investigate such companies.

Response:

Coordination and collaboration with our law enforcement counterparts on both the state and
federal level is a high priority for us. The Consumer Financial Protection Bureau (Bureau) is
committed to working with law enforcement partners for many reasons. Strong lines of
communication ensure that we are aware of emerging harm to consumers and that we address
these issues in a timely and appropriate fashion. In addition, effective coordination and
collaboration helps us avoid duplication of efforts. In some cases, this coordination is directed
by statute or Memorandum of Understanding (MOU), but it s, in all cases, the type of good
government we strive to practice. With partners such as the states and the Federal Trade
Commission (FTC), the Bureau seeks to avoid duplication of efforts, and has entered into several
interagency agreements that reflect this objective. The Bureau also works closely with
prudential regulator partners to avoid duplication and burden. The fact of our investigating the
same entity as a law enforcement partner does not itself reflect inefficiency; indeed it often
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represents these coordinated efforts. In fiscal year 2013, the Bureau shared and received
information with state and/or federal law enforcement partners in 80 matters.

The Bureau’s enforcement authority is not limited to solely financial services companies. As

appropriate, the Bureau may investigate other types of persons’ possible violations of the laws
the Bureau enforces.
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Questions for the Record Submitted by Representative Bill Huizenga:

Huizenga 1:

On January 14, 2014, the Financial Services Subcommittee on Financial Institutions and
Consumer Credit held a hearing on the recently enacted Ability to Repay rule and its Qualified
Mortgage (QM) definition.

In testimony, Bill Emerson, the Vice Chairman of the Mortgage Bankers Association (MBA) and
CEO of Quicken Loans, which is headquartered in my home state of Michigan, made a series of
recommendations for how the CFPB could improve the Ability to Repay rule so it better serves
consumers and promotes the vibrant flow of safe and affordable mortgage credit. Among MBA’s
recommendations are increasing the threshold for smaller balance loans, establishing a “right to
cure” calculation errors and other processing mistakes, providing better written guidance, and
raising the APOR tolerances.

I understand the CFPB is considering making adjustments to the Ability to Repay rule later this
year.

a. What is the Bureau’s timeframe for publishing amendments to the Ability to Repay
(APR/QM) rule?

Response:

The Consumer Financial Protection Bureau (Bureau) is considering various issues for possible
rulemaking during calendar year 2014, including under the Ability-To-Repay (ATR)/Qualified
Mortgage (QM) rule. Some issues may be addressed more quickly, either because we recognize
that they are more urgent or because they are easier and more straightforward to address than
others — or in some cases both. Accordingly, the Bureau may conduct more than one rulemaking
process in 2014 with different timelines for each.

b. Isthe CFPB considering revising the “points and fee” threshold for smaller loans?
Currently, loans with a balance of less than $100,000 are able to qualify as QM loans
with higher “points and fees,” ranging from 3 percent to as high as 8 percent for the
stallest loans. Would you agree that setting the definition closer to the national
average of $219,000 would improve access to credit for low- and moderate-income
Americans?

Response:

The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act)
established the basic three percent points and fees limit for qualified mortgages (QM), but it also
required the Bureau to prescribe rules adjusting this limit to permit lenders that extend smaller
loans to meet the QM requirements. Prior to the transfer of its consumer financial protection
functions to the Bureau, the Board of Governors of the Federal Reserve System (Board) initially
proposed the smaller loan limit as $75,000. In response to comments on the Board’s proposal,
the Bureau raised the smaller loan limit to $100,000. It was estimated that this increase would
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double the percentage of loans eligible for the adjusted limit from approximately 10 percent to
20 percent. This resulted in a substantial increase in loans eligible for an adjusted limit while
still giving deference to the statutory norm for most loans. The Bureau is monitoring the market
for evidence about the effect of the rule on consumers, including any impact on their access to
credit.

¢c. Is the CFPB considering providing lenders with the ability to “cure™ mortgages that
were intended to be QMs but, through a calculation error or other processing mistake,
did not fit into the strict definition? Without such a procedure, lenders will tend to
avoid transactions at the boundaries of QM = an outcome at odds with your stated
goals for the new rule.

Response:

The Bureau has heard this concern from creditors and is thinking carefully about the different
types of issues that may arise with regard to different types of errors and different types of
thresholds under the Qualified Mortgage (QM) definition. For example, the types of errors that
may occur and the types of correction mechanisms — if any — that might be appropriate could be
different for the limit on points and fees than for the threshold for debt-to-income ratio that
applies to certain types of QMs. The Bureau wants to be sensitive to consumers” interests in
assessing any cure mechanism, as well as how to maintain strong compliance incentives. We
realize that creditors and secondary market actors may have different concerns. In light of the
complexity of the issues, we expect to be inviting public comment soon.

d. Is the CFPB considering establishing a better process for the provision of written
guidance? In his testimony, Mr. Emerson noted that the absence of timely,
authoritative written guidance has resulted in industry confusion and understandable
reluctance to offer consumers certain beneficial loan features such as bona fide
discount points that help them reduce their interest rate and monthly payment.

Response:

The Bureau provided the mortgage industry with an extraordinary level of implementation
support and guidance, through the auspices of a major initiative dedicated to just that purpose,
during calendar year 2013. This included several rounds of written clarifications, amendments,
and guidance. The Bureau undertook that initiative because we recognize that, without timely
and smooth implementation of new rules, those rules do not deliver to consumers the intended
benefits and protections. Accordingly, assistance to industry in interpreting and implementing
our rules has been and remains a high priority for the Bureau. In performing this function, we
must be careful to balance legal requirements and practical considerations; there is often a trade-
off between the speed and the reliability of answers provided. A notice and comment process
provides all stakeholders an opportunity to weigh in on complex issues. The Bureau continues to
examine our experiences in providing industry implementation support, while also remaining
mindful of our obligations under the Administrative Procedure Act, and expect to apply any
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lessons learned in implementation of additional rulemakings, such as the integrated federal
mortgage disclosure forms required by the Dodd-Frank Act.

e. Is the CFPB considering raising the APOR/APR thresholds to qualify as QM safe
harbor loans? Only mortgages where the APR is less than 150 basis points over the
applicable benchmark APOR qualify. Increasing the spread to 200-250 basis points
would extend QM loans to a greater number of borrowers, satisfying their credit
needs with sustainable and affordable loans.

Response:

As a point of clarification, when a (first lien) loan’s annual percentage rate (APR) exceeds the
applicable average prime offer rate (APOR) by 150 basis points it does not automatically become
non-QM. If it meets the criteria for a QM, the loan remains a QM but is subject to the rebuttable
presumption of compliance with ability-to-repay requirements under the Dodd-Frank Act and
Bureau regulations rather than being subject to a safe harbor that attends a QM with lower
overall loan pricing. The consumer’s ability to rebut that presumption is limited to a showing,
based on information of which the creditor was aware, that the creditor left insufficient residual
income to meet daily living expenses after making the scheduled mortgage payments. We
believe this approach strikes the right balance. We continue to monitor the effects of the rules on
the market and we remain open, as always, to new empirical information.
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Questions for the Record Submitted by Representative Mick Mulvaney:

Mulvaney 1:

A recent report issued by the Philadelphia Federal Reserve Bank under its Working Paper Series
found that stricter regulation of third-party collectors is associated with creditors extending fewer
lines of credit and reducing the amount of credit offered — all of which ultimately harms
consumers. The report concluded that “financial regulation that institutes strong consumer
protection must be balanced with creditor rights in order for the latter to extend consumer credit
in the first place.” As the Bureau engages in its rulemaking on the debt collection industry, how
will you ensure that there is balance between strong consumer protection and creditor rights?

Response:

The Consumer Financial Protection Bureau (Bureau) has been considering and will continue to
consider the potential costs to industry (including creditors) of any debt collection rule that may
develop. Section 1022(b)(2) of the Dodd-Frank Wall Street Reform and Consumer Protection
Act requires that the Bureau consider the potential benefits and costs of its rules to consumers
and industry, including the potential reduction of access by consumers to consumer financial
products or services (such as credit) resulting from any such rules. In addition, the Paperwork
Reduction Act requires that the Bureau obtain Office of Management and Budget (OMB)
approval for information collections, a debt collection rule. To obtain such approval, the Bureau
would have to justify its collections of information by, among other things, establishing the need
and intended use of the information, estimating the burden the collection will impose on those
subject to the proposed rules, and showing that the collection is the least burdensome way to
gather the information. The Regulatory Flexibility Act further requires the Bureau to conduct
certain analyses regarding the impact of its rules on small businesses. All of these legal
requirements ensure that the Bureau will consider the costs of debt collection rules, including
their effects on creditors, as part of the process of developing rules.

The Bureau has already begun soliciting and considering information about the potential costs,
benefits, and impacts of regulation in the debt collection area. In November 2013, the Bureau
published an Advanced Notice of Proposed Rutemaking (ANPR) relating to debt collection. The
ANPR posed many questions about the costs of possible restrictions and limitations on debt
collection and solicited information from stakeholders, including debt collectors and creditors,
describing and documenting the potential costs associated with various proposals. The deadline
for public comments in response to the ANPR was February 28, 2014, and the Bureau received
many detailed responsive industry comments. The Bureau is also compiling and considering
available empirical research that may bear on the costs and effects of proposed debt collection
rules. In particular, economists in the Burcau’s Office of Research have closely reviewed the
Philadelphia Federal Reserve Bank Working Paper referenced in your question and have
discussed with its author his analysis, findings, and conclusions.

Mulvaney 2:
In response to a question from Rep. Meeks about the importance of ensuring access to small-
dollar credit, you mentioned several different products, including payday loans and “certain
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types of installment Joans.” I share your understanding that small-dollar lending serves an
important function for many borrowers, especially those who may not utilize traditional banking
services, and hope the Bureau will work to ensure the continued viability and availability of
these products.

You indicated that the Bureau plans to “move ahead with making some policy judgments and
regulations in this area.” As you do so, please provide to me:

a. The Bureau’s definition of “installment loan™ and how the Bureau is distinguishing
between the different types of instaliment loans that you referred to during the
hearing.

Response:

An installment loan is repaid over the term of the loan through a fixed number of periodic
payments. The Consumer Financial Protection Bureau (Bureau) recognizes that there are a
variety of different installment loans. For example, installment loans may be secured or
unsecured, may vary in length, and may be used for a variety of different purposes, including
asset purchases or meeting short-term expenses.

b. The features of installment loans that, in the opinion of the Bureau, provide value to
consumers.

Response:

Instaliment loans may benefit consumers by allowing them to borrow money and repay over time
consistent with their budgetary needs and preferences.

¢. The features of installment loans that are of concern to the Bureau.
Response:

The Bureau continues to research and monitor the market to evaluate the extent to which features
or practices associated with installment loans present risks of consumer harm. The Bureau is
concerned that, at least with respect to some installment loans, lenders may not rigorously
underwrite the loans to determine whether consumers are likely to be able to repay the loan. The
Bureau is also concerned that front-loaded fees and charges may create incentives for lenders to
encourage borrowers to refinance their loans, even if it would not be in the consumers’ interest to
do so. In addition, the Bureau is concerned that some lenders may market add-on products, such
as credit insurance, that provide little benefit to consumers and raise the cost of borrowing.

Mulvaney 3:
In response to questions from Rep. Luetkemeyer, you emphasized that “online lenders that are
legitimate and valid deserve protection against online lenders that are undercutting them,
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violating the law, not complying with the same requirements that they comply with.” I applaud
you for this statement, and for your recognition that “there’s a lot of online lending that is
perfectly proper and valid, and may even cut some costs over physical, in-person lending.”

You also mentioned that you have been working with state attorneys general to resolve issues
that arise from the complex nature of online regulation. In addition to state attorneys general, are
you working on these issues in cooperation with the Federal Deposit Insurance Corporation or
the Department of Justice?

As the primary regulator for payday lenders, how will you ensure that recourse is available to
legitimate online lenders who may have been negatively impacted by enforcement or regulations
intended to stamp out illegitimate lenders?

Response:

The Consumer Financial Protection Bureau (Bureau) works collaboratively with others in the
federal government, including the Department of Justice and the Federal Deposit Insurance
Corporation, on a variety of issues, including issues related to online lending. As the Bureau has
stated repeatedly, all lenders should be mindful of state and federal law and must comply with all
of the laws applicable to them. This is true for online lenders, just as it is for lenders operating
out of physical storefronts. The Bureau will continue to make clear that it is committed to
addressing unlawful online lending activities and is not seeking to prevent online lenders who
comply with the law from continuing to operate.

Maulvaney 4:

The CFPB’s April 2013 white paper on “Payday Loans and Deposit Advance Products™ looks at
“sustained use” of payday loans, and then states that such use “may become harmful for
consumers when they are used to make up for chronic cash flow shortages.”

a. If “chronic cash flow shortages™ are the underlying problem, it seems unlikely that
regulating “sustained use” is the solution. Do you agree?

Response:

The Consumer Financial Protection Bureau’s (Bureau) White Paper raised concerns that payday
loans could be harmful for consumers when such loans are used to make up for chronic cash
flow shortages. Payday loans are unlikely to help consumers with persistent gaps between their
expenses and their income. Moreover, consumers with chronic cash flow shortages are likely to
have difficulty repaying their loans without re-borrowing repeatedly. As a result, many such
consumers experience sustained use of what are ostensibly short-term loans and thus end up
incurring substantial costs.
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b. Isn't the potential regulation of sustained use simply another way of regulating the
cost that consumers may pay for a particular financial product, in this case payday
loans?

Response.:

The Bureau’s concerns about sustained use of payday loans stem from the finding that many
consumers who obtain ostensibly high-cost, short-term loans end up in high-cost, long-term debt.
The Bureau has not determined what, if any, steps it should take to address sustained use of
payday loans.

c. Doesn’t Dodd-Frank, by prohibiting the CFPB from sctting a usury rate, prohibit
regulation of the cost of a financial product?

Response:

Section 1027(o) of the Dodd-Frank Wall Street Reform and Consumer Protection Act provides
that the Bureau does not have the authority to establish a usury limit.

d. The same white paper also fails to provide sufficient granular data to explain the
measure of sustained use, which is necessary in order to determine if such use is
beneficial or harmful to the consumer. How do you respond to this significant
oversight, and don't you agree it must be addressed before the white paper can be part
of the basis for CFPB rulemaking?

Response:

The White Paper provides substantial data about consumer usage patterns for payday loans,
including the sustained use of such loans by many consumers. The Bureau released additional
rescarch on March 25, 2014 that provides detailed analysis of consumers’ use of a payday loans,
with a focus on loan sequences, the series of loans borrowers often take out following a new
loan.

e. Do you foresee any other research being released by CFPB regarding payday lending
prior to any rulemaking?

Response.

The Bureau released additional research on March 25, 2014 that provides detailed analysis of
consumers’ use of a payday loans, with a focus on loan sequences, the series of loans borrowers
often take out following a new loan. The Bureau will continue to collect and analyze
information about the payday loan market. Subsequent findings will be reflected in any
rulemaking pertaining to this market. These findings may be presented either through
publications or presentations in advance of a rulemaking or through information presented as
part of a rulemaking itself.
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Mulvaney 5:

The Bipartisan Policy Center published a report in September 2013 that listed several concerns
with the CFPB’s transparency efforts. In part, BPC found that after a June 2013 forum, “CFPB
held an ostensibly public follow-up meeting. The meeting, however, was open only to those
consumer groups, industry members and government officials who received a personal invitation
from the CFPB.”

BPC also noted that CFPB fails to publish notices of its field hearings in the Federal
Register without providing the level of disclosure found in Federal Register notices from
other regulators. BPC also criticized the CFPB for occasionally providing vague
descriptions of the hearing topics.

Alarmingly, BPC found that there were instances where CFPB did not provide any notice
at all of public hearings, including for its hearings on overdraft fees and payday lending.

a. What federal regulations must CFPB comply with regarding notice of public
meetings and hearings?

b. Does CFPB have any additional internal requirements for publishing notice of public
meetings?

¢. How does the CFPB define a public meeting? Does a meeting where attendance was
limited to invitees meet the definition of a public meeting?

d. Ifthe public is excluded from CFPB meetings, either directly by exclusive invitations
or indirectly by inadequate notice, how is the Bureau accomplishing your stated goal
of increased transparency?

e. Are you willing to submit to the Committee a plan of action for the upcoming months
to improve transparency at the CFPB?

Response:

The Consumer Financial Protection Bureau (Bureau) is proud of its record of openness,
transparency, and engagement with the public. We have hosted between eight to eleven public
events per year. We arranged these events in the interest of public input and accountability. To
ensure robust participation, we promote these field hearings through visible placement on our
website, press releases, email notices, and calls to congressional delegations near the hearing
focation. Given that our target audience for these hearings is the general public, we have not
published notices in the Federal Register because it is not a publication widely read by the
general public.

With respect to the Bipartisan Policy Center report, we note several inaccuracies as to our record
for publicizing events. Contrary to the report, the Bureau gave advance notice of both of the
field hearings on February 22, 2012 and January 19, 2012. The Bureau publically announced the
February 22, 2012 hearing 12 days before the event.* The Bureau released a media advisory
statement entitled, “Consumer Financial Protection Bureau to Convene Field Hearing in
Birmingham, Alabama on Payday Lending,” a week before the January 19, 2012 event. In fact,

4 hitp://www.consumerfinance.gov/blog/save-the-date-new-york/
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demand to attend our January 19" payday hearing was so high that the Bureau had to announce a
move to a larger venue to accommodate the public.’ For individuals who could not attend the
January 19" hearing, the Bureau also invited public comments to be submitted for the record
after the hearing.® In addition, whenever possible, the Bureau has streamed its public hearings so
that geography and timing do not interfere with the ability of the public to view events.
Recordings of these public events are posted on the Bureau’s website’ after the events have
concluded. Finally, with regard to publication of hearing agendas, given that our target audience
for field hearings is the general public, the Bureau intentionally provides a broad topic agenda so
that all members of the public feel welcome to attend and voice their experiences. Constraining
the agenda to specific technical or regulatory issues could discourage a broad exchange of ideas
from the general public.

The Bureau has adopted a number of operating norms to ensure transparency such as publicizing
public hearings on our website and through the media, live Internet streams where possible, and
transcripts. For our Consumer Advisory Boards, established by the Dodd-Frank Wall Street
Reform and Consumer Protection Act to advise and consult with the Director, we also publish
meeting agendas, minutes, annual reports, and videos of the public portions of these meetings.®
Consumer Advisory Board meetings are also published in the Federal Register prior to the
meeting. Like other government entities, including departments and agencies, federal regulators,
and Members of Congress, the Bureau hosts some events with stakeholders that are open to the
public, and others that are not.

The Bureau always welcomes input and advice from Congress and the public on how we can
make our field hearings and other open meetings more accessible and robust forums for the
public to provide input.

5 http://www.consumerfinance.oov/newsroom/consumer-financial-protection-bureau-convenes-
field-hearing-in-birmingham-alabama-on-payday-lending/

® http://www.consumerfinance.gov/blog/share-your-input-on-pavday-lending-for-the-official-
record/

7 http://www.consumerfinance.gov

$ http://www.consumerfinance.gov/advisory-groups/advisory-groups-meeting-details/
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Questions for the Record Submitted by Representative Andy Barr:

Barr 1:

As the CFPB is aware, many community banks originated balloon loans as the bulk of their
consumer real estate lending portfolio. These banks must take action when a balloon loan they
currently have in their portfolio matures.

Unfortunately some borrowers may not show a verifiable income sufficient to qualify for a new
loan under the ability-to-repay standards, even though they have never actually missed a
payment on their existing balloon loan and have a clean credit history.

a. The community banks in my district are wondering whether the ability-to-repay rule
requires them to foreclose on a borrower who has never missed a payment. Should
the community bank, mindful of past performance of the loan, willfully disregard the
ability-to-repay rule and rewrite the loan based on its best judgment and close
knowledge of the borrower, or should the bank begin foreclosure proceedings,
notwithstanding the borrower’s prior record, since the borrower cannot pay off the
matured loan?

Response:

Congress made a decision in the Dodd-Frank Wall Street Reform and Consumer Protection Act
to impose certain special safeguards on the way that balloon mortgage loans are underwritten to
address concerns that consumers were being left without the ability to repay or refinance such
loans. At the same time, Congress also recognized that small creditors in rural and underserved
areas were more likely to make balloon loans and that such restrictions might create access to
credit issues in such areas. Accordingly, the statute provides that balloon loans can be Qualified
Mortgages if they are made and held on portfolio by small creditors that operate predominantly
in rural or underserved areas.

In implementing these provisions, the Consumer Financial Protection Bureau (Bureau)
concluded that it was appropriate to provide a two-year transition period during which balloon
loans made by any small creditor — regardless of that creditor’s focation — could be designated as
Qualified Mortgages if they are held on portfolio and meet certain other conditions. This should
help consumers and creditors address the refinancing of existing balloon loans during this period.
The Bureau is also using this two-year period to study a broad range of issues with regard to
balloon loans, small creditors’ ability to transition to making adjustable rate mortgages, and the
definition of “rural or underserved areas.” The Bureau intends to work with both consumers and
creditors to preserve access to refinancing options on performing existing loans.

b. Given these concerns, would you support a legislative fix that would grandfather into
the qualified mortgage safe harbor balloon loans with a history of performance and
which are currently held in portfolio by the community bank?
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Response:

The Bureau generally does not take a position for or against prospective legislation. As noted
above, the Bureau is already working to analyze and address concerns on this topic, and would
implement any such statutory amendments faithfully if they were enacted into law.

Barr2:

In addition, during the hearing, 1 asked you about a series of nondiscriminatory factors that could
explain why one consumer might pay less for an auto loan obtained through an auto dealer,
compared to another consumer. If one of these factors is the reason why prices vary from
consumer to consumer, there is no unlawful discrimination. Hence, to do a proper comparison,
these variables need to be pulled out of the CFPB’s analysis when alleging disparate impact.

You conceded during the hearing that some of these factors are “relevant.” My question
concerns whether these “relevant” factors were properly considered in CFPB’s analysis of
disparate impact.

Please answer Yes or No to the following (if “No™ please state a reason why):

a. Is the amount financed considered when CFPB is alleging disparate impact
discrimination in indirect auto financing?

b. Is borrower creditworthiness considered, including the efforts by the dealer to arrange

financing for the consumer?

Is the presence of a competing offer from another financing source considered?

Is the length of the loan considered?

e. Is the presence of a manufacturer’s discount of the rate considered?

&0

Response:

Yes, the Consumer Financial Protection Bureau’s (Bureau) analysis considers creditworthiness
factors, like credit scores and debt-to-income ratios; characteristics of the collateral; and terms of
the deal, like the amount financed, down payments, the existence of a manufacturer discounted
rate, and term of the loan. These factors are typically taken into account by lenders in arriving at
the appropriate “buy rate,” and thus the Bureau’s analysis of dealer markup accounts for them by
focusing only on the difference between the buy rate and the added cost of the discretionary
dealer markup. Because the above-cited factors are already taken into account when determining
the appropriate buy rate and are, therefore, considered in the overall interest rate the consumer
receives, they are generally, absent additional evidence of legitimate business need in
conjunction with their consideration in setting the dealer markup, not appropriate to use as
“controls” again for an analysis of only dealer markup.

To date, the Bureau has not been provided with supporting documentation that would justify

inclusion of controls for efforts by the dealer to arrange financing for the consumer or the
presence of a competing offer from another financing source, and so has not considered them in
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its analysis. Variables that lack supporting documentation as to their consideration in setting the
dealer markup are generally not appropriate to use as “controls.”

Each supervisory examination or enforcement investigation is based upon the particular facts
presented by the entity under review. Thus, in our analyses we consider analytical controls
which are appropriate to each particular entity. Any controls are dependent upon the particular
lender’s policies, practices, and procedures. When lenders share with us the nature and results of
their own analyses, we are open to hearing specific explanations for the decisions they have
made to include particular analytical controls that reflect a legitimate business need. In the credit
context, a creditor practice is discriminatory in effect if it has a disparate impact on a prohibited
basis, unless the creditor practice meets a legitimate business need that cannot reasonably be
achieved as well by means that are less disparate in their impact.

Lenders can and should take creditworthiness and terms of the loan into account in the pricing of
credit. The Bureaw’s focus is on the fair lending risk created by policies that allow dealers the
discretion to mark up each consumer’s buy rate after the lender has taken these factors into
account in determining the risk-based buy rate for a particular loan, and then compensating
dealers by giving them a share of that mark up.

Barr 3:

Finally, the Bureau has repeatedly asserted, including in a response to my office, that the Indirect
Auto Bulletin is exempted from the Administrative Procedure Act’s (APA) Notice of Proposed
Rulemaking (NPRM) requirements. Specificaily, the Bureau stated that the Bulletin falls under
the exemption *“for general statements of policy, non-binding informational guidelines, or
interpretive memoranda.”

a. Under which of these exceptions to the APA does the Bureau feel it can circumvent
the standard rulemaking procedures, particularly NPRM? Simply, which of the
following categories does the Bulletin fall under: a general statement of policy, a non-
binding informational guideline, or interpretive memoranda?

b. Even under this exemption, the APA requires agencies to publish these rules within
the Federal Register. Has the Bureau published a notification of the issuance of the
Bulletin in the Federal Register? 1f not, does the Bureau intend to?

c. It is clear from the legislative history of the APA that Congress did not intend for
these exceptions from the law’s notice and comment requirements to be a loophole
for the agencies to expedite the promulgation of rules. What is the agency’s rationale
for using this exception?

d. Since the Bulletin appears to be intended to change behavior with the force of law,
how can the Bureau claim that it only applies to intra-agency behavior in the manner
of a statement of policy, informational guidelines, or rules of agency organization,
procedure or practice?

e. How does the agency intend to keep Congress, the public, and industry stakeholders
notified on the proposal, promulgation, and implementation of rules addressing
disparate impact and the justification of these rules?
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Response:

The Equal Credit Opportunity Act (ECOA) and Regulation B, which was the result of notice and
comment, make it illegal for a “creditor” to discriminate in any aspect of a credit transaction
because of race, color, religion, national origin, sex, marital status, age, receipt of income from
any public assistance program, or the exercise, in good faith, of a right under the Consumer
Credit Protection Act,

The Administrative Procedure Act (APA) sets out the principles by which federal agencies
engage in regulatory activity, and in applicable cases, allows for comments from affected parties
and the general public concerning an agency’s activity. The Auto Bulletin principally reminded
institutions of their legal responsibilities under existing law and provided suggestions for
mitigating legal risks. The Bulletin did not establish additional legal requirements for either the
public or for the Consumer Financial Protection Bureau (Bureau). Rather, the Bulletin provided
examples of internal controls, program features, and compliance management systems that
institutions might use to mitigate legal risk. While the Bureau regularly engages in extensive
dialogue with stakeholders, our issuance of the Bulletin to provide clarity and guidance for
institutions regarding the application of ECOA and Regulation B, and our attendant supervisory
and enforcement approach, did not necessitate notice and comment under the APA.

The Bureau made the Auto Bulletin available to the public via numerous means, including its
website and public speeches. The Bureau is committed to following the requirements of the
APA across all its rulemakings.
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Questions for the Record Submitted by Representative Steve Stivers:

Stivers 1:
A recent Washington Post story quoted Deepak Gupta, the Bureau’s former Litigation Counsel
and Senior Counsel for Enforcement Strategy as saying:

“Sometimes you couldn’t write down your thinking, because it
could wind up in front of some hostile congressional committee...I
would use the word paranoia, except paranoia implies that it’s not
justified.”

This admission comes on the heels of a July 2013 report that the Bureau is coaching its
employees to “FOIA-proof” their Outlook calendars by instructing them to “avoid annotating
entries with agendas, detailed discussions,” and “minimize attachments to your calendar
appointments.”

a. Isita widespread practice at the Bureau to avoid documenting its activities so as to
evade Congressional scrutiny? Was Professor Gupta acting contrary to Bureau
policy? Have you made it clear to Bureau staff that it is not in the Bureau’s interest to
frustrate a Congressional inquiry?

Response:

The Consumer Financial Protection Bureau (Burcau) does not encourage employees to avoid
documenting their activities for any reason. In fact, the Bureau publishes the Director’s
complete schedule with descriptions of meetings on the Bureau’s website every month. Indeed,
employees at every level are counseled regularly on their duty to preserve records that document
the organization, functions, policies, decisions, and procedures of the Bureau. The Bureau’s
policy with respect to congressional inquiries, which has been communicated to all staff, is to
respond to such inquiries with timely, accurate, complete, and consistent information.

b. 1have a bill that creates a Senate confirmed independent inspector general for the
CFPR (H.R. 3770). Would you agree or support this bill which would provide
Congress additional oversight of your agency?

Response:

The Bureau does not generally take positions on legislation. We currently have a very strong,
experienced Inspector General who is in engaged in rigorous oversight of the Bureau.

Stivers 2:

In the same Washington Post story, Leonard Chanin, the former head of rulemaking at the CFPB
made the following comments about your organization: “ lost faith that the agency would
become a truly independent entity and carefully balance consumer costs and access to credit with
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consumer protection,” Chanin said...” There is great risk in assuming you know what is best for
the consumer...”

Do these comments trouble you in any regard? Do you see it as your job to remove decision
making ability from consumers and transfer it to the Bureau staff? Why would Mr. Chanin make
these comments if this was not an issue at the Bureau?

Response:

Section 1022(b)(2)}(A) of the Dodd-Frank Wall Street Reform and Consumer Protection Act calls
for the Consumer Financial Protection Bureau (Bureau) to consider the potential benefits, costs,
and impacts of its consumer protection regulations, including the potential reduction of access by
consumers to consumer financial products and services. The Bureau continually seeks to
improve our understanding of consumer preferences and decision-making. The Bureau supports
its efforts in rulemaking, supervision, enforcement, consumer education, and research and
reporting by carefully integrating direct input and advice from consumers, as well as industry.

The Bureau’s efforts to gather consumer input is not limited to notice-and-comment periods
during the rulemaking process. For example, prior to issuing a recent rule to integrate mortgage
disclosure forms under the Truth in Lending Act (TILA) and Real Estate Settlement Procedures
Act (RESPA), the Bureau conducted testing with consumers to gauge their understanding and
decision-making to craft better disclosure forms. The Bureau also tested the forms with industry
and gathered extensive stakeholder feedback through our website. We also hold regular
meetings, roundtables, field hearings, and various other events across the country where
consumers have an opportunity to share their insights with the Bureau both generally and in the
context of specific initiatives and rulemakings. The Bureau’s Office of Consumer Response also
has provided the Bureau with a unique opportunity to hear directly from consumers, and has
received over 300,000 complaints since July 2011. The Bureau has also engaged extensively
with various advisory groups, such as our Consumer Advisory Board, Community Bank
Advisory Council, and the Credit Union Advisory Council, to provide multi-faceted views of the
consumer financial experience.

Mr. Chanin, of course, is entitled to his own opinions. The broad acceptance of the mortgage
rules by both consumer advocates and industry indicates satisfaction with the way in which the
Bureau balanced the competing concerns in its most important set of rulemakings to date. Asa
data-driven organization, we want to be sure that our analysis of particular segments of the
industry is based on current and solid facts about that industry, its business practices, and its
participants. The Bureau carefully considers potential effects of rules we are considering on
consumers’ costs and access to credit and other financial services. This has been and continues
to be the Bureau’s approach with planned rulemakings, as evidenced in the Bureau’s balanced
approach to the remittance and mortgage final rules it has adopted.

Stivers 3:
In response to questions about forms of “nondiscretionary compensation” of dealers that indirect
auto lenders can evaluate, Bureau staff has indicated that “flat fees” are but one form of such
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compensation. At the auto finance forum in November 2013, Bureau staff said that other forms
of “nondiseretionary compensation” could include flat percentages per amount financed and/or
tying dealer compensation to the amount financed and the loan term. Both of these options seem
like variation of flat fees.

a. Are there examples of “nondiscretionary compensation™ that the CFPB can share with
industry?

Response:

Regarding the types of alternative dealer compensation systems that would be acceptable to the
Consumer Financial Protection Bureau (Bureau), the answer depends on the specifics of each
lender’s business. As the Bureau has indicated, in our experience, permitting discretion in
pricing and tying compensation to the exercise of that discretion may often significantly increase
fair lending risk. Potential nondiscretionary compensation systems could vary in design and
sophistication, depending on the needs of an individual lender’s business.

Industry participants have identified several possible models of nondiscretionary dealer
compensation, One model compensates dealers using the same flat amount for each loan. Under
another model, dealers are paid a flat percentage of the amount financed. Alternatively, a lender
could develop a hybrid system in which compensatjon was tied to both the amount financed and
the duration of the contract. Both of these latter approaches are nondiscretionary compensation
systems that allow for differences in compensation based on loan amount and potentially term
and hence differ from a flat fee approach. These represent only a few examples of potential non-
discretionary compensation systems that mitigate fair lending risk. There could be many other
possibilities.

As a general matter, lenders will likely consider a variety of factors in designing a dealer
compensation system, including the extent to which the fair lending risk presented by
discretionary compensation is mitigated, whether the system would create new risks of
discrimination or other consumer harm, and the economic sustainability of the system.

b. Should the vehicle finance industry expect a “large participant” rulemaking in 20147
Response:

Yes. The Dodd-Frank Wall Street Reform and Consumer Protection Act authorized us to
supervise “larger participants™ of markets for consumer financial products and services that we
define by rule. So far, the Bureau has issued three rules defining larger participants in the
consumer reporting, consumer debt collection, and student loan servicing markets. The Bureau
has also issued a proposed rule defining larger participants in the international money transfer
market. Defining larger participants in the auto lending market is a priority for the Bureau, and
we hope to publish a proposal on this topic by the end of 2014.
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Questions for the Record Submitted by Representative Blaine Luetkemever:

Luetkemeyer 1:

The No FEAR Act requires federal agencies to post quarterly summaries on its public website
pertaining to EEO complaints filed with the agency. Is it correct that in the most recent No
FEAR Act report 23 employees filed an Equal Employment Opportunity complaint against the
bureau?

Response:

There were not 23 formal Equal Employment Opportunity (EEO) complaints filed by employees
against the Consumer Financial Protection Burean (Bureau) from the period fiscal year (FY)
2012 through Quarter 1 of FY 2014. In FY 2012, the Bureau received 11 formal complaints; in
FY 2013, the Bureau received nine formal complaints; and in FY 2014, the Bureau received
three formal complaints. Formal EEO complaints can be filed by employees, former employees,
or applicants for employment. Of the 23 formal EEO complaints filed since FY 2012, nine of
the complaints were filed by applicants for employment.

Luetkemeyer 2:

The No FEAR Act disclosure indicates 11 out of the 23 complaints are either pending or have
been withdrawn. This means that 12 of these complaints have been disposed of in some manner.
What happened with these complaints, and were they resolved favorably for the employees?

Response.

Of the 23 formal complaints, 10 cases have been settled on terms mutually agreeable to the
parties; five cases received Final Agency Decisions issued by the Consumer Financial Protection
Bureau’s (Bureau) Equal Employment Opportunity (EEQO) Office (three merit decisions found
that the filer did not succeed on the merits of the claim asserted and two procedural dismissals in
accordance with 29 C.F.R. § 1614.107(a)(1) for failure to state a claim); four cases are pending
hearing before the Equal Employment Opportunity Commission; three cases are pending
investigation through the Bureau’s administrative complaint process; and one case was
withdrawn by the filer.

There have been no findings of discrimination in any of the formal EEO complaints filed.

Luetkemeyer 3:

The Bureau seems to have taken it upon itself to regulate certain financial products based on the
notion that they could contain an element of discrimination. Should Congress be conducting
more rigorous oversight of CFPB to ensure the Bureau is not violating principles it claims to
represent?
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Response:

Congress included many oversight provisions for the Consumer Financial Protection Bureau
(Bureau) in the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank
Act), including certain oversight measures not applicable to any other regulator.

Among other things, the Bureau’s Director is appointed by the president but must be confirmed
by the U.S. Senate. The Director can also be removed by the president for cause.

Additionally, the Director must testify before the House Committee on Financial Services and
the Senate Committee on Banking, Housing, and Urban Affairs twice a year. The Bureau must
also submit Semi-Annual Reports to both Committees pursuant to Dodd-Frank Act, which must
include a justification for the Bureau’s budget, a list of rules the Bureau has adopted, and a list of
supervisory and enforcement actions in which the Bureau has been involved, among other things.

The Director and other Bureau officials testify before various congressional committees on a
number of issues, allowing Members of Congress additional opportunity to exercise public
scrutiny and oversight of the Bureau and its work. Since the inception of the Bureau, its officials
have testified 47 times at congressional hearings before bodies of Congress.

Like other independent banking regulators, the Bureau has an independent source of
funding. However, the Bureau is the only independent regulator with a cap on its funding, as
mandated by Congress.

The Bureau’s financial statements are required to be audited annually by the Government
Accountability Office (GAQO). The Bureau’s operations and budget must be audited annually by
an independent auditor, and the Bureau is audited regularly by its Inspector General.

Like all other regulatory agencies, the final actions of the Bureau, including final rules, are
subject to judicial review under the Administrative Procedure Act (APA), and may be set
aside. Congress may also overturn any rule the Bureau promulgates. Additionally, and unique
to any other federal financial regulator, the Financial Stability Oversight Council can overturn
any Bureau regulation.

The Bureau is also required to consult with other regulators about prudential, market, and
systemic objectives during its rulemaking. And, unlike any other federal financial regulator,
Bureau rulemakings are subject to the Small Business Regulatory Enforcement Flexibility Act
(SBREFA) review panel process, which requires consultation with affected small businesses
prior to the publication of proposed rules for public comment. The Bureau is also required to
assess significant rules every five years, and is required to consider not only the potential costs
and benefits of our rules for industry and consumers, but also the specific impact of our proposed
rules on banks and credit unions with $10 billion or less in assets, as well as the impact on
consumers in rural areas. These latter provisions are also unique to the Bureau.
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Luetkemeyer 4:

After meeting with officials from both the Department of Justice (DOJ) and the Federal Deposit
Insurance Corporation (FDIC), both agencies have admitted to some sort of wrongdoing by their
respective staffs regarding online lenders. DOJ and FDIC have both clarified in writing that legal
lenders should have no problem maintaining relationships with financial institutions. Will you
issue any formal or informal guidance or correspondence which indicates that it is acceptable for
institutions to do business with online lenders operating within the law?

Response:

The Consumer Financial Protection Bureau’s (Bureau) role is, among other things, to ensure that
payday lenders comply with Federal consumer financial law. To this end, the Bureau works
collaboratively with other regulators in the markets where more than one governmental entity
may have authority to take action. However, the Bureau is not the sole regulator of financial
products and services providers. Other agencies operate under statutory mandates distinct from
those conferred upon the Bureau.

To the extent that consumers may experience injury from violations of laws within our authority,
we will take appropriate action to ensure consistent implementation and enforcement across the
small dollar credit marketplace. However, all lenders must comply with the laws applicable to
them. This is true for online lenders, just as it is for lenders operating from physical storefronts.

Luetkemeyer 5:

A report recently released by the Inspector General of the United States Postal Service (USPS)
suggested that USPS move into the lending space and offer small doHar short-term loans. How
do you respond to this report? Does CFPB support the notion that USPS is a qualified lender or
should consider entry into the lending and/or financial services space? If it was to move into this
or a similar business, how would CFPB oversee USPS?

Response:

The Consumer Financial Protection Bureau (Bureau) takes no position on whether the United
States Postal Service should engage in small dollar short term lending. However, we would
expect any party offering consumer financial products to do so responsibly and in conformity
with all applicable laws. Where consumers experience injury from violations of laws within our
authority, we will take appropriate action to remedy that harm.

Luetkemeyer 6:

I found several of your responses to my Questions for the Record, submitted following your
appearance before the Committee on September 12, troubling and nonresponsive. Below, you
will find one such response illustrating my concern:

Luetkemeyer Question: “Do you believe that tribal governments have the right to use the
internet to make loans™.
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Cordray Response: “All lenders should be mindful of state and federal law and must
comply with all of the laws applicable to them. Full compliance with the law is essential
to the operation of a fair, transparent, and competitive market.”

Please answer the following question with either “yes” or “no™: Do you believe tribal
governments have the right to use the Internet to make loans?

Response:

Yes, tribal governments may use the Internet to make loans, to the extent permitted by applicable
laws.

Luetkemeyer 7:

It has come to my attention that there has been and continues to be coordination between the
Department of Labor (DOL) and CFPB on the DOL fiduciary rulemaking. Please explain in
detail the coordination that exists on this matter between DOL and your Bureau, and all roles,
including formal and information roles, CFPB is taking in conjunction with this rulemaking.

Response:

Consumer Financial Protection Bureau staff members have met several times with
representatives of the Employee Benefits Security Administration of the Department of Labor
(DOL). DOL staff members have mentioned several times that they are working on a conflict of
interest rule, but have not shared the content of the rulemaking.

Luetkemeyer 8:
Has CFPB coordinated with the Securities and Exchange Commission (SEC) on the SEC
fiduciary rulemaking? If so, in what capacity?

Response:

The Consumer Financial Protection Bureau has not coordinated with the Securities Exchange
Commission (SEC) on the SEC fiduciary rulemaking.
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Questions for the Record Submitted by Representative Nydia Velazquez:

Velazquez 1:

We have learned that as a consequence of CFPB implementation of Dodd-Frank requirements
for background checks under the Loan Officer Compensation provisions, lenders and Joan
servicing companies have started to add additional employee validation requirements as a
standard for any and all vendors, including subcontractors and their sub-agents. In fact, such
requirements are now being applied to such routine property preservation services as mowing
lawns or inspections of vacant property that are performed by thousands of small

businesses. These activities are well outside the normal duties performed by a loan

officer. Overly-broad application of the background checks policy is costly to small businesses
and does not materially affect the quality of lending practices. Can and will CFPB issue a
guidance document that will clarify the intent and scope of the DFA Loan Officer Compensation
provisions regarding background checks, clarifying that the employee validation requirements
are limited to loan officers and individuals who perform the normal duties of loan officers?

Response:

Neither the Consumer Financial Protection Bureau’s (Bureau) Loan Officer Compensation rules
nor its Mortgage Servicing rules specifically require that lenders and loan servicing companies
perform background checks on all employees of third party service providers. The final rule
issued in September 2013 provides clarifying details about the requirements’ coverage. The
Bureau currently does not plan to issue an additional guidance document regarding additional
service provider oversight,

The Mortgage Servicing rules do, however, require servicers to have policies and procedures
reasonably designed to ensure that the servicer can facilitate periodic reviews of service
providers, including by providing appropriate servicer personnel with documents and
information necessary to audit compliance by service providers with the servicer’s contractual
obligations and applicable law. The Bureau also issued a Bulletin in April 2012 clarifying that
supervised financial institutions must have an effective process for managing the risks of service
provider relationships and recommending that supervised financial institutions take steps to
ensure that business arrangements with service providers do not present unwarranted risks to
consumers.

The Bureau’s expectations regarding service provider oversight will take into account the level
of risk of consumer injury presented by a particular service provider. Factors that could increase
the risk of harm include:

. Significant direct contact with consumers,

. Performing multiple services related to a single mortgage loan account,

. Whether the quality of the service provider's performance impacts consumers, and

. Whether the service provider’s failure to comply with contractual or regulatory
obligations could result in violations of Federal consumer financial Jaw or injury to a
consumer.
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Conversely, when a service provider presents a low risk of harm, the Bureau expects that a
servicer’s due diligence will include, at a minimum, ensuring that the service provider has in
place appropriate policies and procedures, as described above, and for the tracking of consumer
complaints about the service provider. The Bureau expects that certain forms of due diligence
may be unnecessary in low risk situations. For example, the Bureau does not expect that
servicers would require criminal or other background cheeks on every single one of a service
provider’s employees when the servicer has determined that the service provider presents a jow
risk of harm, as the cost to both the servicer and service provider could likely significantly
outweigh any potential benefits to consumers.
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Questions for the Record Submitted by Representative Dennis Ross:

Ross 1:

In your last visit, I questioned you on the April White Paper on Payday lending. 'm still
concerned about the Bureau’s activities in this area, particularly as it might unduly prevent the
good actors in that space from fulfilling the financial needs of the underbanked.

The CFPB’s fall 2013 list of upcoming rulemakings, payday loan products were listed, indicating
that your agency intends to take action in the near term. Can you provide the committee with
any indication on the timing of propesing regulations for alternative or payday loan products?

Response:

The Consumer Financial Protection Bureau (Bureau) anticipates that it will take action in the
near term regarding small dollar lending. The Bureau will give more specific indications of its
timing when it publishes the next update of its Unified Agenda.

Ross 2:

Another area of concern for many Americans is access to mortgage credit and restriction of
consumer choice. A woman from Brandon, Florida called my office the other day, nearly in tears
because of the skyrocketing premiums she faces with her new Obamacare-approved plan. She
had been unable to keep the healthcare she liked and confessed to my office “I'm afraid of my
government.” I'm worried that in telling families we know what is best for them--we are making
the same mistakes in mortgages that were made in health insurance.

. Example: A credit union in my area made a loan to a credit worthy, self-employed
individual. That credit union is doubtful they would have had the confidence to make
the loan under the new QM regulations.

. Another example-——Bay Cities Bank in Tampa recently announced it would stop
originating mortgages all together, according to the banks President: “When you
make it hard enough for a company to offer residential loans, eventually they are
going to say we can’t make economic sense of this line of business anymore.”

What is the legal liability a lender faces for originating a non-QM loan that does not comply with
the ability-to-repay requirement? If you operated a bank and were responsible for the fiscal
health of that institution, would you take on that liability?

Response:

Lenders that have long upheld sound underwriting standards have little to fear from the Ability-
to-Repay (ATR) rule; the strong performance of their loans over time demonstrates their care in
underwriting to borrowers who have the ability to repay. Nothing about their traditional lending
model has changed, and they can continue to offer the same kinds of mortgages to borrowers
whom they evaluate as posing reasonable credit risk — whether or not they meet the criteria to be
classified as Qualified Mortgages (QM). A reasonable, good faith determination of a borrower’s
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ability to repay has always been the hallmark of responsible, lending, and this common-sense
approach is what informs the ability to repay requirement.

There is no requirement that a creditor has to make a QM loan. If a loan is a QM, there is a legal
presumnption that the ability to repay requirement has been met. But there is no presumption that
the ability to repay requirement is not met if the loan is not a QM. We did an analysis for our
ATR/QM rule with very conservative assumptions that we think would tend to overestimate the
risk. The analysis concluded the ability to repay liability risk was small and would increase the
interest rate on a $210,000 loan by no more than 3 to 10 basis points. We realize that, however
small the additional risk, every lender must take it into account. But we think risk is managed by
responsible lending. It should be kept in mind that making a reasonable and good faith
determination is not a guarantee that the borrower will repay the loan, and it should not be
considered as such. It is only a determination that the borrower has the ability to repay the loan
at the time the loan is made.

Ross 3:
Short of providing financial education and preventing fraud, why should it be the CFPB’s job to
determine which products and terms will be provided to consumers?

Response:

The marketplace determines what products, terms, and services will be offered and provided to
consumers. One of the Consumer Financial Protection Bureau’s (Bureau) responsibilities is to
ensure that the products and services within its jurisdiction comply with Federal consumer
financial laws. For example, the Bureau generally is tasked with ensuring that consumer
financial products and services provided in the marketplace are not unfair, deceptive, or abusive,
and that access to credit is nondiscriminatory under the Equal Credit Opportunity Act. In
addition, the Truth in Lending Act, as amended by the Dodd-Frank Act, requires a creditor to
make a reasonable assessment of a borrower’s ability to repay before using a mortgage loan.

Ross 4:
Won’t the overall effect of the QM rule be to advantage certain types of products and certain
terms in the market place over others?

Response:

Congress made a policy judgment in adopting the Dodd-Frank Wall Street Reform and
Consumer Protection Act that creditors should make a determination of a consumer’s ability to
repay a mortgage loan based on verified and documented information. In so doing, Congress
effectively banned “no doc” and “low doc” loans. Congress also made policy judgments that
certain loans with certain features should not be treated as Qualified Mortgages (QM). However,
the Bureau believes that non-QM loans can be made responsibly and, indeed, that responsible
non-QM loans are a critical component of the overall market. The Bureau crafted the rule very
carefully to encourage responsible lending and a vibrant market for both QM and non-QM loans.

47



205

Ross §:

As a father of college-age sons, I'm concerned about the effect of the Debt-to-Income
qualification for QM loans. It seems to me that mortgage credit options for young people with
student loan debt will be severely limited, if not eliminated, by the 43% Debt-to-Income
threshold. The Federal Reserve did not require lenders to consider this ratio, why did the CFPB?

Response:

A debt-to-income (D'TI) ratio is a basic tool that creditors use regularly to assess consumers’
ability to repay new debt, and the Consumer Financial Protection Bureau (Bureau) believed that
it was appropriate to use the authority granted by the statute to require creditors to consider this
ratio in order to meet Qualified Mortgage (QM) requirements. One type of QM further requires
that consumers’ DTI ratio not exceed 43 percent. The Bureau chose the 43 percent threshold for
the basic QM definition in part because it has long been used by the Federal Housing
Administration (FHA) as a general boundary for defining affordability, and is more liberal than
benchmarks used by some other market players. We believe that it allows ample room for
consumers to qualify for qualified mortgages. At the same time, we recognized that because
some creditors might be reluctant initially to make loans that are not QMs, it would be helpful to
create transition mechanisms to ensure that qualified borrowers above the 43 percent threshold
could access responsible credit while the market adjusted to the rule. Accordingly, we also
adopted provisions allowing loans that are eligible for insurance or purchase by the government-
sponsored entities or certain federal agencies to be designated as QMs even if they exceed a 43
percent DTL. We believe that this mechanism will address short-term concerns about access to
credit while allowing room for a vibrant and responsible market for non-qualified mortgages to
develop over time. Among other restrictive thresholds, we could have included in the rule a
threshold to limit loans by credit score, or by loan-to-value ratio, neither of which the Bureau
incorporated into the rule.

Ross 6:
Once the GSE exemption expires, where will consumers with DTI’s above 43% go to get a loan?

Response:

We fully expect that responsible lending can and will continue outside of the 43 percent debt-to-
income (DTI) qualified mortgage (QM). The GSE/federal agency QM — which is not really an
exemption but a different category of QM — was developed as a temporary measure that expires
in a maximum of seven years, depending on certain conditions, and will not require a DT1 ratio
of 43 percent or less. It provides QM coverage until the covered federal agencies develop their
own QM rules, as provided for in the Dodd-Frank Wall Street Reform and Consumer Protection
Act. As the other federal agencies adopt their own QM rules, it will bring more certainty and
stability into the markets those agencies serve. The Department of Housing and Urban
Development, which serves a significant market through the FHA, has already finalized its own
QM rule. The temporary QM also gives creditors and the market time to develop familiarity and
comfort with operating outside the QM space. We expect the market to recognize the business
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opportunity outside of QM and to make that adjustment before the temporary QM definition
expires.

In addition, there is another form of QM that does not require a DTI ratio of 43 percent or less,
and that does not expire, which requires that the loan be made by a small creditor, satisfy certain
other limitations on points and fees and restrictions on risky loan features, and be retained in
portfolio by the creditor. Although this QM definition does require that the creditor consider the
consumer’s DTI ratio, it does not set any specific cap on DTL This covers the vast majority of
community banks and credit unions, and makes their mortgages QM with the safe harbor from
any legal liability. The addition of this extra provision was designed to protect relationship
lending by smaller institutions, and has been greeted with favor by thousands of those
institutions.
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