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Chairman Duffy, Ranking Member Green, and Members of the Subcommittee, thank you for the
opportunity to appear before you today. | am very pleased to offer my views, but I must
emphasize that | represent only myself before you today. The Brookings Institution does not take
any institutional positions on policy issues.

When five Americans returned home in January 2016 after months or even in some cases years
of unjust imprisonment in Iran, Americans and the world rightly celebrated. Tehran’s detention
of these individuals—including a Washington Post reporter, a Christian pastor, and a former U.S.
Marine—as well as many, many other innocents underscores the threats to basic freedoms in
Iran’s Islamic Republic.

That the detained Americans’ release was timed to coordinate with the settlement of a nearly
forty-year-old financial dispute between the United States and Iran—and that this settlement
included an airlift of foreign banknotes to Tehran—has prompted allegations that the Obama
administration paid a “ransom’ to Tehran.

Such charges have no basis. While the administration erred in initially suggesting that the
settlement and the prisoner release were wholly unrelated, the facts of the case do not support the
use of the word ‘ransom.” The January 2016 transaction came as part of the legal framework
established as part of the resolution of Iran’s 1979 seizure of the U.S. Embassy in Tehran,
codified under the 1981 Algiers Accord. That Accord established the U.S.-Iran Claims Tribunal,
which has since settled thousands of financial claims and has worked to the benefit of U.S.
individuals and corporations whose holdings in Iran were jeopardized or harmed as a result of
the revolution and subsequent breach in diplomatic relations.

The settlement of a pre-revolutionary Iranian claim provided Tehran with nothing other than its
own funds—money that was due to Iran as part of the adjudication of one of the Iranian
government’s claims before the Tribunal. As William and Mary Law Professor Nancy Combs,
who formerly represented the United States at the Tribunal, has explained, “a ransom is a
payment made to secure the release of a detained person. This sum, by contrast, was made to
satisfy a legitimate debt that the U.S. owed to Iran.”

The Iranian claim of $400 million dates back to a payment for U.S. military equipment that was
purchased by Iran’s former monarchical government but never delivered as a result of the change
in government and eventual rupture in the bilateral relationship. Further delay in settling that
claim would not have obviated its reimbursement; in fact, as John B. Bellinger 11, State
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Department legal advisor during the George W. Bush administration has argued, the United
States would benefit from an expeditious resolution of the remainder of the Iranian claims before
the Tribunal, since judgments in outstanding cases could entail significant payments to Tehran.?

In the weeks since the revelations about the arrangements surrounding the transfer of the $400
million, there has been an intense debate about its propriety, legality, and wisdom. However,
insinuations that the payment or its modalities entailed a violation of existing sanctions laws are
unfounded. In fact, it appears that the $400 million payment to Tehran, even in an unorthodox
form, is consistent with the existing sanctions regime. The Iranian Transactions and Sanctions
Regulations (ITSR) provide explicit authorization for licensing of transactions related to the
resolution of disputes between the United States and Iran.?

U.S. Policy toward Iran and Economic Leverage

While the legal justification for treating the settlement and the January payment to Tehran as
ransom is shaky or even nonexistent, the timing—in tandem the release of unjustly detained
Americans—has clearly stoked the controversy. However, the Obama administration’s use of
this settlement to help facilitate and/or expedite other Americans priorities with respect to Iranian
behavior is neither unusual nor surprising.

Indeed, since the 1979 seizure of the U.S. embassy in Tehran, each American president has
sought to utilize economic leverage—Dboth penalties and incentives—as a central component of a
strategy to address the challenges posed by revolutionary Iran. The U.S. policy framework was
established in the earliest hours after the embassy staff was taken hostage. As a former senior
State Department official recalled, “almost as soon as policy discussions began on [the day after
the embassy was overrun], the members of the crisis team in both the White House and the State
Department focused on a two-track strategy.” The objective then was to “open the door to
negotiation” while also “increas[ing] the cost to Iran of holding the hostages.”

Since then, the U.S. formula for influencing Iran via a combination of pressure and incentives
has remained fundamentally intact, and each U.S. administration, Republican and Democratic,
has utilized the same toolbox, applying sanctions and other forms of economic pressure while
also testing the possibilities of diplomatic dialogue and direct engagement with the Iranian
government. Each iteration has varied, according to circumstances and presidential style, but the
broad blueprint for American policy on Iran has proven remarkably consistent over the past 37
years.

This dual-track American approach toward the Islamic Republic has imparted a persistently
transactional dimension to the interaction between Washington and Tehran. The formative
skirmish between Washington and revolutionary Iran—when Iranian students seized the U.S.
Embassy in Tehran and held its personnel as hostages for more than 15 months—ended only as
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part of a carefully crafted set of diplomatic and financial arrangements that included a
coordinated release of the hostages in concert with the transfer of $7.956 billion in previously
frozen Iranian overseas assets to an escrow account.

Since that time, Washington has utilized transactional diplomacy with Iran repeatedly, and
notably with quite mixed results:

President Ronald Reagan authorized the sale of arms to Tehran as part of the now-
infamous Iran-contra scandal. This complicated and controversial exchange was premised
on the President’s intense desire to elicit the freedom of American and other Western
hostages in Lebanon, as well as the expectation among senior U.S. officials that a covert
opening would strengthen opposition within the post-revolutionary system to Iran’s then
supreme leader, Ayatollah Ruhollah Khomeini, and more broadly to the Islamic regime.

President George H.W. Bush reached out to Tehran in his inaugural address, famously
promising that goodwill begets goodwill, a During his presidency, Washington sought to
make clear through multiple avenues that cooperation would be rewarded. After his
inaugural rhetoric, Bush authorized multiple channels to reiterate his appeal for
cooperation and specifically for assistance on the issue of Western hostages in Lebanon.
This included the settlement of several outstanding financial claims in 1989, 1990, and
1991, as well as intensified efforts to compensate families of victims of the 1988 shooting
down of an Iranian passenger plane by the USS Vincennes. Several of the settlements
were timed to correspond to the release of American hostages, and while the Bush
administration dismissed any linkage as “pure coincidence,” a senior State Department
officials acknowledged at the time that “there was no doubt whatsoever that what we
were doing was helping to aid Iran in the release of the hostages.”*

President Bill Clinton undertook the most dramatic series of overtures toward Tehran
since 1979 at the time, including a number of symbolic measures, broader sanctions
reform, and the lifting of existing sanctions on caviar, carpets, and pistachios. That move
came as part of a historic speech by then-Secretary of State Madeleine Albright, in which
she announced the rescission and expressed formal regret on behalf of the U.S.
government for America’s role in the bilateral estrangement and for specific past U.S.
policies toward Tehran. These specific incentives were proffered in recognition of
apparent shifts in Iran’s internal political dynamics—the election of a president and a
majority of parliamentarians who openly advocated for political and social reform of the
Islamic system. None of the Clinton-era overtures were coordinated in advance with
Tehran, although U.S. officials predicted that the lifting of sanctions on caviar, carpets,
and pistachios. would generate reciprocal Iranian moves.®

President George W. Bush also utilized incentives as a means of seeking to induce Iran to
modify its most problematic policies. While the Bush administration initially resisted
European diplomacy on the nuclear issue, U.S. officials gradually accepted that a direct
American role in that dialogue would offer greater leverage in dealing with the issue. In
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an attempt to provide incentives for Iranian cooperation on the nuclear talks, in May
2005, Washington dropped its objections to Iran’s application to begin accession talks
with the World Trade Organization and announced that it would consider licensing sales
of spare parts for aircraft on a case-by-case basis.

Notably, the January 2016 settlement was not the first such use of the body of claims associated
with the U.S.-Iran Claims Tribunal as a means of incentivizing Iranian cooperation. In none of
these cases did Tehran receive undue benefit as a result of the discharge of specific claims. Most
analyses of the Algiers Accords have indicated the ultimate resolution of that tragic episode can
be considered favorable to American interests, viewed broadly, and to American financial claims
more specifically.®

Roberts B. Owen, the State Department legal adviser who helped craft the settlement, explained
that “we gave away nothing of value that was ours; we simply returned a relatively small part of
what was theirs...”" And with respect to later actions at the Tribunal and the diplomatic
aspirations attached to them, Abraham D. Sofaer, who served as State Department legal advisor
from 1985-1990, underscored that these settlements should not be interpreted as confirmation
that “the United States was negotiating a settlement for hostages or that anyone is giving them
more money than they deserve.”®

In this sense, the Obama administration’s decision to coordinate the resolution of the outstanding
claim with the release of the Americans in January is perfectly consistent with the approach
undertaken by each of its predecessors.

There are several broad points about the use of economic leverage and transactional diplomacy
in influencing Iran’s regional and domestic policies:

1) Itis important to emphasize that throughout the past 37 years, the various endeavors in
transactional diplomacy by each U.S. administration did not preclude the intensification
of sanctions or the use of military force and other coercive measures against Iranian
actors or their proxies in the region. These are not mutually exclusive policy approaches.

2) It should also not be forgotten that the Iranians themselves frequently view diplomacy
explicitly in transactional. This was particularly acute throughout the long history of the
nuclear negotiations; Iran approached the talks from 2003 onward with the expectation of
a reciprocal—and at least equivalent—exchange. Understandably, Iran’s long pattern of
deception and transgressions meant that Washington and its European partners saw no
such equivalence. The very efficacy of sanctions and Iran’s internal debate surrounding
the negotiations and the deal only exacerbated this disconnect. The painful toll of
sanctions and the hyperbole deployed to gain elite and popular buy-in for the nuclear
agreement has upped the ante in Tehran.
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3) Finally, as the historical anecdotes cited here suggest, the use of incentives as bargaining
chips in negotiations has demonstrated a relatively mixed track record. Proffering
sanctions relief incrementally—either in retrospective fashion, to reward constructive
policy shifts or prospectively to encourage the same—has typically failed to generate the
intended results. The long history of utilizing economic pressure suggests that the use of
sanctions relief as an incentive often entails missed cues for both the sanctioning state
and the target state. In past efforts to use sanctions relief to encourage changes in Iranian
policies, Washington has overestimated the value of its hand, while Tehran has
persistently undervalued any incentives put on offer.

It is understandably galling to settle a debt that provides a benefit to a regime that remains a
fundamentally dangerous actor within the region and toward its own citizenry. However, a
discomfiting reality of the international system is that the United States has and must engage
with a variety of governments whose interests conflict with its own, occasionally in ways that
work to the immediate advantage of hostile actors. That the United States upholds its obligations,
even in dealing with regimes that routinely violate such norms, is neither objectionable nor
worthy of censure. Americans interests have always been best defended and advanced by
bolstering the rules and institutions of the liberal international order. American leadership in an
increasingly dangerous world requires Washington to adhere to higher standards than those of its
adversaries.

It is deeply short-sighted to view the settlement of a largely forgotten financial dispute with
Iran’s post-revolutionary government as a consequential victory for the Iranian leadership or
their attachment to objectionable policies. The price that Iran has paid—and will continue to
pay—Tfor its recalcitrance on the nuclear issue, its support for terrorism and destabilizing actions
around the region, and its treatment of its own citizens vastly outstrips the compensation that is
the subject of this hearing.

Addressing the Unjust Detention of Americans and Other Dual Nationals in lran

Several critics of the Obama administration and the handling of this episode have warned that the
linkage between the financial settlement and the release of detained Americans in January may
exacerbate the risks to American citizens in countries such as Iran. The theory seems to be that
Tehran will see financial incentives in the seizure and bartering of American lives, and thus
engage in additional spurious arrests, imprisonment, and/or harassment of dual nationals in hopes
of eliciting additional financial benefits.

| understand why such inferences have been drawn and | appreciate the appeal of imputing some
kind of rational calculus to Iran’s treatment of dual nationals. Unfortunately, however, in my
view this reflects a naive and inaccurate assessment of the drivers of Iranian politics and policy. |
simply see no evidence that Iran’s longstanding patterns of human rights abuses, inadequate rule
of law, and exploitation of individuals to advance ideological narrative are subject to the logic of
financial incentives.

Washington must pay particular attention whenever one of our own is seized in the sole country
on earth where the United States has no direct diplomatic presence. When an Iranian-American
is seized by the Islamic system, the world’s sole superpower is forced to fall back on the least
satisfying instruments of diplomatic influence: eloquent statements from the podium, third-party
consular inquiries, and quiet efforts through cooperative interlocutors.



And in this search for responses, there tends to be an almost irresistible pursuit of an explanation.
Why was this individual seized at this particular moment in time? What message are Iranian
authorities trying to send with this arrest? The conventional wisdom often searches for
explanations in Iran’s fierce factionalized struggle, while some now wonder if Tehran will see
individual dual nationals as a ready source of leverage in eliciting financial benefits.

All these theories are perfectly reasonable. However, any attempt at surmising intent from the
actions of a repressive government tends to over-intellectualize. In these arrests, | would assert
that there is no hidden message, no method to the madness other than obnoxious realities of
authoritarian power. The reality is that there is only one factor that drives the detention and
seizure of Americans and other dual nationals. The Islamic Republic’s foundational moments
have internalized a combination of deep-seated paranoia toward external actors and state together
with a readiness to utilize official and semi-official violence against individuals within the DNA
of the Iranian state and its leadership. What the esteemed historian Ervand Abrahamian has
described as the “paranoid style of Iranian politics” has deep roots and broad appeal within
today’s Iran.®

For Tehran, jailing Americans has never been never motivated by the prospect of a payoff.
Rather, the center of gravity within Iran’s ruling elite remains convinced that there is an
American-led conspiracy of regime change, facilitated by dual nationals such as those who were
arrested.

Finally, it is essential to understand the broad context of Iranian behavior. The history of the
Islamic Republic has only rarely recorded cases in which the leadership of this state serviced
Iran’s economic interests as its foremost priority. The notion that the January 2016 settlement
will provoke a new wave of harassment or detention fails to appreciate how routinely Tehran has
acted against its own economic betterment, or how modest the recent settlement is within the
overall financial flows and assets available to the Islamic Republic.

And this presumption fails to account for the relative durability of these patterns of behavior in
Iran. The arrest of innocents and the routine violation of human rights in Iran are a function of
this ruling system. Despite the sophistication of its society, the vibrancy of its debates, the
trappings of competitive and representative politics, at the heart of the Islamic Republic is a
police state. If its agents want to grab you, they can and they will and they need no excuse.
Multiple intelligence and security organizations control a prison system whose reaches are not
known to even its parliament and whose abuses are infamous. No one, not the most innocuous
Western tourist or the most well-connected Iranian power-broker, is immune to its reach.

That this police state can coexist with institutions that lend the system some measure of popular
legitimacy is the Islamic Republic’s secret strength and an explanation for its endurance; that
these instruments of surveillance and repression have withstood episodic confrontations by an
educated and engaged citizenry remains the real tragedy of the revolution.
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