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Statement of Anne P. Fortney

Chairman Frank, Congressman Bachus and members of the Committee, thank you
for this opportunity to appear before the Committee on Financial Services.

I am a partner in the Washington, DC office of the Hudson Cook law firm. Our
firm specializes in consumer financial services;' my practice focuses primarily on issues
arising under consumer protection laws, including the Fair Credit Reporting Act, the
Gramm-Leach-Bliley Act, the Credit Repair Organizations Act, and similar laws. I bring
to this practice more than 30 years experience in the consumer financial services field,
including service as Associate Director for Credit Practices at the Federal Trade
Commission (FTC), as in-house counsel at a retail creditor and as a practitioner who
counsels clients on compliance with the consumer protection laws. I also serve as a
consultant and an expert witness in litigation involving these consumer protection laws.?

I first became aware of problems caused by credit repair organizations while at
the FTC. We heard from consumers, as well as industry representatives, about the injury
that these organizations inflicted. We learned that consumers typically paid thousands of
dollars in advance based on false promises that these organizations could “clean up” or
“repair” negative credit histories. The consumer reporting and credit granting industries

were burdened with frivolous disputes generated by these organizations, and even the

' As explained on the firm’s website: “Hudson Cook, LLP was established in 1997 with a single
purpose in mind - to provide the best possible service to companies needing advice and assistance
in the ever changing and challenging world of consumer financial services law. Our wide-
ranging services cover virtually all aspects of state and federal consumer financial services law.
At some law firms, the consumer financial services practice is at best an adjunct to the litigation
or general business or banking law practice. At Hudson Cook, consumer financial services law is
what we do.” www.hudsoncook.com.

> A more detailed description of my background and experience is attached to this statement.
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limited success of their tactics caused the loss of accurate consumer report data. While
the FTC pursued credit repair organizations under its FTC Act powers, it became
apparent that legislation was needed to directly address the tactics of these organizations.
After [ had left the FTC, in 1996, Congress enacted the Credit Repair Organizations Act
(CROA), 15 U.S.C. §§ 1679 et seq.

I commend you for holding this hearing on H.R. 2885, the Credit Monitoring
Clarification Act (CMCA), to amend CROA.

Yalue of Credit Monitoring Products and Services

To provide context for the discussion about the need to amend CROA, it is
important to recognize the value of credit monitoring services. Credit monitoring
services notify consumers when there has been some activity that affects information in
their consumer reports and to provide immediate access to that information. The
products and services offered by these companies educate consumers about their credit
practices and protect them against identity theft or from other problems that might
negatively affect their credit. Credit monitoring services are often provided to consumers
by companies that have experienced a data security breach.

Credit monitoring services are a proven means of notifying consumers that they
are victims or potential victims of identity theft or other fraud. According to a Better
Business Bureau study, 11% of fraud victims discovered the fraud through credit
monitoring/reports.” Consumers who subscribe to credit monitoring services might also

learn that an inaccurate item was placed on their credit report. With this information,

> See e.g. Better Business Bureau Report, New Research Shows Identity Fraud Growth is
Contained and Consumers Have More Control Than They Think, J anuary 31, 2006,
www.bbbonline.org/IDtheft/safetyQuiz.asp.
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consumers can protect their credit histories by disputing the fraudulent or inaccurate
information to the consumer reporting agencies.

Credit monitoring services also educate consumers about how their credit
decisions — such as paying bills late or on time, opening new accounts, exceeding their
credit card limits — will impact their credit scores. Some consumers simply want the
peace of mind that monitoring services will give them.

The FTC has also recognized that credit monitoring services can help consumers
maintain accurate consumer report files and can give them valuable information to
combat identity theft.* Credit monitoring services are offered by consumer reporting
agencies, their affiliates and resellers. Banks and other creditors also provide monitoring
services for their customers. A consumer’s ability to access these services from a variety
of legitimate sources gives consumers an important measure of control over and
knowledge about their credit files.

Purpose of CROA

CROA was enacted in 1996 in response to a narrow and predatory practice
engaged in by companies referred to as “credit repair clinics” or “credit repair
organizations” (CROs). The CROs represented that they would remove negative
information from a consumer report — even if it was accurate — in exchange for a
substantial fee paid in advance of services being performed. The only way a CRO could
fulfill its promises in many cases was to flood the consumer reporting agencies with
multiple disputes about the same negative information on the same consumer. The goal

of the CROs was to clog or disrupt the consumer reporting industry’s reinvestigation

* Prepared Statement of Federal Trade Commission Before the Senate Committee on Commerce,
Science and Transportation, U.S. Senate, July 31, 2007, p. 19-20.
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process so that the information could not be verified within the statutory time period,
with the result that consumer reporting agencies would be forced to delete negative but
accurate information in a consumer’s credit file.

CROs’ practices had severe consequences for consumers, the credit reporting
industry and creditors. From the credit industry’s perspective, CROs threatened the
accuracy, integrity and reliability of consumer report information because consumer
reporting agencies were forced to delete negative but accurate information in the
consumer report file. Credit grantors were injured when they extended credit to
consumers based on incomplete credit report histories. The CROs’ promises and acts
injured the industry’s reputation because consumers believed that they were entitled to
have negative information removed when they submitted disputes regardless of whether
the information was accurate. From the FTC and consumers’ perspectives, CROs made
false and deceptive misrepresentations that they had the ability to improve or repair a
consumer’s credit file when they did not. The FTC opposed the high fees CROs
collected before performing any services requested; the FTC also objected to the false
and deceptive advertising practices of many CROs.

The consumer reporting agencies, the credit granting industry, the FTC and
consumer groups were aligned on the need to address the predatory practices of CROs.
In 1996, the consumer reporting industry and the FTC urged Congress to pass a bill that

they believed would effectively stop the deceptive practices of CROs.
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The Scope of CROA

CROA includes a provision that prohibits CROs from collecting any fees before
fully completing the promised credit repair service. 15 U.S.C. § 1679b(b). The statute
also requires a written contract and a disclosure that was intended to convey a warning to
discourage any consumer from entering into an agreement with a CRO for credit repair
services. 15 U.S.C. § 1679c and § 1679d.

The CROA definition of credit repair organization was also drafted very broadly
to ensure that credit repair clinics or organizations could not evade coverage of the
restrictions. Under CROA, a “credit repair organization” includes any person who sells,
or claims to be able to provide or perform, “any service” for the express or implied
purpose of improving any consumer’s credit record, credit history, or credit rating, or
assisting consumers in this regard. 15 U.S.C. § 1679a(3). The expectation was that such
a broad definition would help reach a very specific business practice and eradicate its
predatory and harmful acts.

When CROA was enacted, credit monitoring products had not been developed.
Even as credit monitoring products were being developed, no one ever anticipated that
CROA could be interpreted by apply to consumer reporting agencies that provided credit
monitoring and ancillary educational products. Not only did consumer reporting agencies
believe that CROA protected them the same way it protected consumers, they also
believed that CROA’s purpose, findings and required disclosures simply would not apply

to them or the products and services they would offer consumers.
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Credit Repair Organizations Practices Do Not Include Credit Monitoring

Although CROA gave the FTC an important tool in prosecuting CROs, it had
limited effect in preventing credit repair schemes. Because CROs operate by committing
fraud and other deceptive acts and practices, many CROs simply modified their tactics.
For example, a more recent variation of credit repair tactics involves the “sale” of
positive credit report tradelines. Under this scheme, consumers purchase “authorized
user” status on another consumer’s existing credit card. The buyer never obtains or uses
the card but may benefit from the fact that creditors furnish to consumer reporting
agencies tradf; line information on authorized users, as well as the primary account
holders. Because the industry has taken steps to combat this tactic, consumers who often
pay thousands of dollars for this authorized account user status do not derive the
promised benefit. To the extent this fraud succeeds, it impairs the consumer credit
system. No matter what the form of “credit repair,” the tactics are the same — fraud on
consumers and fraud on the credif reporting and credit granting systems.

In addition, no CRO can offer credit monitoring services because no consumer
reporting agency would give a CRO access to its credit reporting files.

Thus, there is no similarity between the valuable services offered by credit
monitoring companies and the deceptive tactics of credit repair organizations. However,
because credit monitoring services might be marketed as a tool that could assist
consumers in improving their credit, and could help consumers achieve higher credit

scores, they have been mischaracterized as credit repair activities.
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The Interpretation and Application of the Statute Necessitates an Amendment to
CROA '

In the last several years, some have interpreted CROA to apply to companies that
offer credit monitoring services and related educational products. The interpretation led
to a wave of litigation against companies offering credit monitoring products and
services. The argument proffered to support the application of CROA to credit
monitoring is that these products and services are marketed in such a way that they could
have the effect of improving a consumer’s credit history. Some supporters of this
interpretation have noted that the CROA definition of CROs does not depend on whether
a company offering the service can, in fact, improve consumers’ credit scores, histories or
ratings in a legitimate manner, such as through monitoring credit report file information
and educating consumers.

Credit monitoring companies now face the unexpected challenge of an
interpretation that would bring them within the scope of a statute that simply does not
apply to its services. Companies may offer credit monitoring services for a fee, usually
on a monthly or annual subscription basis. If a company is found to be a credit repair
organization, then it cannot accept advance payment for its services, even if it fully
performs those services as promised. Moreover, many of CROA’s provisions, including
the disclosure requirements, do not make sense when applied to credit monitoring
products and services because they do not and could not cause the type of harm that the
CROA provisions were meant to prevent.

Credit monitoring companies have also faced unanticipated litigation, which has
created even more confusion about compliance obligations. For example, in Hillis v.

Equifax Consumer Services, Inc., 237 F.R.D. 491 (N.D.Ga. Aug.18, 2006), the court
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found that credit monitoring companies were not covered by CROA. However, other
courts have not adopted this position, and have instead found that under the plain
language of the statute, credit monitoring companies are covered by CROA. In contrast
to Hillis, in the recent case of Reynolds v. Credit Solutions, Inc., 2008 WL 835270 (N.D.
Ala. Feb. 26, 2008) the court declined to follow relevant guidance in Hillis because it
found that opinion strayed from the plain language of CROA. Still other courts have
found that by merely advertising that credit monitoring products could improve a
consumer’s credit made the credit monitoring company subject to CROA. Zimmerman v.
Cambridge Credit Counseling Corp., 529 F.Supp.2d 254, 276 fn 20 (D. Mass. Jan. 7,
2008); Helms v. Consumerinfo.com, Inc., 436 F.Supp.2d 1220 (N.D. Ala. Feb. 14, 2005).
Some companies that have offered credit monitoring products and services have settled
the cases. See, e.g., Browning v. Yahoo! et al, 2007 WL4105971 (N.D. Cal. 2007).

As the availability of new services has evolved, the law has remained unchanged.
Circumstances have made CROA ambiguous. Over time, it has become clear that an
amendment to CROA is needed in order to avoid further unintended consequences of a
statute that was designed to protect both consumer reporting agencies and consumers. I
believe that consumers should be able to make educated choices about valuable products
and services. Businesses should be permitted to sell valuable products within the
confines of the law.

HR 2885 Would Create a Narrow Exemption from CROA for Credit Monitoring

and Related Products and Services

I believe that a narrowly tailored exemption is the best way to amend the CROA.

CROA protects consumers against fraud, deception and misleading representations, and it
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gives consumers the right to cancel a covered service. To preserve these protections,
H.R. 2885 would exempt credit monitoring services from the CROA provisions that
apply to credit repair organizations, but would also create comparable consumer
protections applicable to credit monitoring services. These protections include the right
to cancel the credit monitoring service and receive a pro-rata refund. There would also
be a new disclosure requirement to inform consumers about credit monitoring services.
This disclosure would make sense in light of the product offered.

H.R. 2885 would also protect consumers by narrowly drawing the exclusion for
credit monitoring services so that the exclusion would not apply to anyone who makes
representations or promises that are typical of a credit repair organization, such as
claiming to be able to modify or remove adverse information that is accurate and not
obsolete in the consumer’s credit report. H.R. 2885 would also aid CROA enforcement
by clarifying the scope of the nonprofit exemption, which some credit repair
organizations have distorted or misused to evade coverage.

H.R. 2885 is not intended to create any loophole for CROs. In fact, if CROs
found a way to work around the statute, then consumer reporting agencies and creditors
. as much as consumers would be victims. The proposed amendment to CROA would not
change the application of CROA to real credit repair organizations. If an entity attempts
to avoid CROA by claiming that it was a credit monitoring company, the FTC will still

have enforcement authority under CROA, as well as the FTC Act.

Because H.R. 2885 resolves an unintended ambiguity in the scope of CROA and

creates new consumer protections for credit monitoring services, it will benefit
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consumers, as well as consumer reporting agencies. In this way, the bill will assure the
continued availability of credit monitoring services and the consumer benefits they offer.
An amendment to CROA can address concerns of consumers and still enable
companies offering credit monitoring services to provide valuable products without the
threat or surprise of litigation. An amendment will benefit all parties. I, therefore,

respectfully urge that the amendment to CROA be adopted.
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