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PROPOSALS TO ENHANCE THE
COMMUNITY REINVESTMENT ACT

Wednesday, September 16, 2009

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:08 a.m., in room
2128, Rayburn House Office Building, Hon. Barney Frank [chair-
man of the committee] presiding.

Members present: Representatives Frank, Waters, Maloney,
Gutierrez, Watt, Moore of Kansas, McCarthy of New York, Baca,
Lynch, Miller of North Carolina, Scott, Green, Cleaver, Ellison,
Klein, Wilson, Perlmutter, Donnelly, Foster, Carson, Adler, Himes,
Maffei; Bachus, Royce, Manzullo, Biggert, Capito, Hensarling,
Neugebauer, Bachmann, Marchant, McCarthy of California, Posey,
Jenkins, Lee, Paulsen, and Lance.

The CHAIRMAN. The hearing will come to order. And I am going
to make a proposal. We have a lot of interest here, and so we are
going to expand the opening statements to 40 minutes, but I won-
der if we would have unanimous consent to let our colleague Ms.
Johnson speak first and then do the opening statements.

So Congresswoman Johnson is one of a number of Members who
has had a great interest in this, our colleague Congresswoman
Waters and others have been very much in the forefront here. Con-
gresswoman Johnson has filed a very comprehensive bill to im-
prove and expand the Community Reinvestment Act (CRA) and it
really makes me appreciate your being here and we will take your
statement now. So please go ahead.

STATEMENT OF THE HONORABLE EDDIE BERNICE JOHNSON,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF
TEXAS

Ms. JOHNSON. Thank you very much, Mr. Chairman. Good morn-
ing, and to also Ranking Member Bachus and members of the com-
mittee. I am honored to testify on behalf of enhancing and modern-
izing the Community Reinvestment Act.

I represent an extremely diverse congressional district that in-
cludes low- and moderate-income areas as well as the very wealthi-
est neighborhoods in Dallas County, Texas. Neighborhoods in my
district have historically been subject to redlining by banks, which
is the practice of denying loans and services to people based on
where they happen to live. Congress has passed a number of laws
designed to combat redlining and eliminate housing discrimination,
and the CRA is one such law that helps to ensure equal services
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to all people. Unfortunately, we all know that redlining still occurs,
and I am here to discusses some of my concerns with the current
law and the need for modernization.

The CRA encourages banks to invest in the communities in
which they operate. It is an established system to monitor and rate
the way in which banks lend to all their customers, for home mort-
gages, small business creation, and economic development. The
CRA uses the mechanism of public accountability to achieve its
goals rather than impose quotas or set specific credit targets. It
rates banks on their practices, making them more transparent. The
CRA also enables Federal institutions that examine banks to delay
or deny a bank’s request to merge with another lender, open a
branch or extend any of its services, depending on its CRA rating.

The CRA currently applies only to banks and thrifts. It does not
apply to any of the financial institutions that lend money, like
bank affiliates and independent mortgage companies. During the fi-
nancial downturn, people have blamed the CRA and its low- and
moderate-income recipients of loans for the meltdown in the hous-
ing market and thus the financial crisis. However, the facts tell a
different story. The vast majority of subprime loans originated at
independent mortgage companies and bank affiliates, 75 percent or
more by most accounts.

Most subprime lending occurred between 2003 and 2007, decades
after the CRA became law in 1977. All stakeholders agree that
CRA has worked, banks are making money. Since 1996, banks
under CRA have made community development loans totaling more
than $407 billion. They have also made $581 billion in small busi-
ness loans in low- and moderate-income neighborhoods from 1996
through 2007.

In 2007, in my district alone, nearly 200,000 CRA-covered small
business loans were made valued at over $4.4 billion. Over 73,000
CRA-covered small business loans were given to small businesses
with revenues of less than a billion dollars. Over 12,000 CRA-cov-
ered prime home loans were originated, equaling over $1.1 billion.

One important outcome of the enactment of CRA is that respon-
sible lending in these communities is profit for banks and thrifts.
The truth about CRA is that it encourages prime lending. It offers
incentives for safe and sound loans and foreclosure prevention ef-
forts, including counseling for loan recipients, modifying loans, and
investing in funds that finance loan modification. CRA also penal-
izes banks and thrifts through reduced CRA ratings if they engage
in predatory or discriminatory lending or lending or services that
have a negative impact on the community.

CRA has thus been an extremely successful law. However, CRA
needs to be updated. Representative Luis Gutierrez and I have in-
troduced H.R. 1479, the Community Reinvestment Modernization
Act. The CRA Modernization Act increases the responsiveness and
accountability of banks to all communities, rural as well as urban.
It would require CRA exams in the great majority of geographical
areas that banks serve. Currently, CRA examines banks in areas
where they have branches, but not in other areas where they lend
through brokers. This bill would address racial disparities and
lending by requiring CRA exams to explicitly consider lending and
services to minorities in addition to low- and moderate-income com-
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munities. The bill also requires the reporting of race and gender
borrowers of small business loans and would require data collection
of deposit and savings accounts.

This bill has worked. It would require the Federal Reserve Board
to create a database from foreclosures and loan modifications,
which would be linked to the Home Mortgage Disclosure Act data.

The rating system of CRA exams would be enhanced and banks
would be required to submit public improvement plans that are
subject to public comment when they earn low ratings in any of the
service areas. The Federal regulatory agencies would be required
to hold more meetings and public hearings when banks merge and
when banks seek to close branches.

The CRA Modernization Act would establish CRA requirements
for all affiliates and subsidiaries of banks, independent mortgage
companies, mainstream credit unions, insurance companies, and
securities firms. And this is not to say that many of them are in
compliance with CRA without having the responsibility. But any
type of loophole that could be found would be sought by financial
institutions. So that is why it covers all of these entities.

In 2006, in my district in Dallas County, 72 percent of all black
and 56 percent of all Hispanic borrowers were issued subprime
loans, whereas 28 percent of all loans to Anglo borrowers were
subprime. Even middle- and upper-income minorities experienced
significant lending disparities. During 2007, in my district, 32 per-
cent and 28 percent of the loans to middle- and upper-income Afri-
can Americans and Hispanic women borrowers were high cost,
whereas 17 percent of the loans were high cost to Anglo middle-
and upper-income women.

The high black and Hispanic lending disparities are driven by
non-CRA-covered institutions. These disparities are not only occur-
ring in my district, they are occurring in communities across the
United States. It is happening to all of our constituents. Most likely
it is happening to yours when you check the record.

This year Representative Gutierrez and I introduced the CRA
Modernization Act, which updates the current 32-year-old law to
reflect the modern financial landscape, and I hope this hearing will
bring much needed awareness and attention to long overdue CRA
reform. I believe by modernizing CRA we will see fewer home fore-
closures and see smart and safe investments in our communities,
exactly what our struggling economy needs right now.

And again I would like to thank you, Chairman Frank, and
Ranking Member Bachus, and members of the committee for allow-
ing me to testify on behalf of enhancing and modernizing the Com-
munity Reinvestment Act. Thank you very much.

[The prepared statement of Representative Johnson can be found
on page 58 of the appendix.]

The CHAIRMAN. Thank you, Representative Johnson. And this is
an issue that will be on the agenda of this committee. As people
know, we will be for the next couple of months focused legislatively
on the whole question of financial reorganization, but the question
of the CRA and, in my judgment, making it more effective, improv-
ing a good program, will be one of the first things we will turn to
later this year or early next year.

I thank you. The witness is excused and I will now begin—
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Mr. BacHUS. Mr. Chairman, I would like to say, Congresswoman
Johnson, one of the most pleasurable evenings I have ever spent
was you and I and one or two others dining in Abuja some years
ago, and that was a delightful night. And I think CODELs, al-
though they are sometimes criticized, I think they give Members
the opportunity sometimes to discuss issues and get to know one
another and their different points of view. I just wanted to express
my respect for you.

Ms. JOHNSON. Thank you very much. I do remember that; it was
pleasant.

The CHAIRMAN. I thank the gentleman. And we will begin on our
side with the gentleman from Texas, Mr. Green, for 3 minutes.

Mr. GREEN. Thank you. Mr. Chairman, I would like to thank
Representative Johnson, a fellow Texan also, for her testimony and
for this legislation that she has put before us.

Mr. Chairman, I would like to thank you as well and other mem-
bers, the ranking member for this hearing. I think it is exceedingly
important. I think it is important because it gives us an oppor-
tunity to not only look at the expansion of the CRA, but also to talk
about some of the things that the CRA has done to be of benefit
‘g) ngs and to eliminate some of the confusion that surrounds the

The CRA was started and implemented in 1977 because of red-
lining, some areas not able to get loans. CRA mandates that loans
be made with safety and soundness in mind. It is important to note
that the CRA did not create 3/27s and 2/28s, did not create prepay-
ment penalties that coincided with teaser rates, that the CRA did
not require large balloons. The CRA has always been an entity, a
piece of legislation, if you will, that dealt with safety and sound-
ness. And it is unfortunate that there is so much confusion sur-
rounding the CRA, but I do thank God for Chairman Bernanke,
who has indicated that the CRA was not the cause of the current
crisis. Comptroller of the Currency John Dugan has so much as in-
dicated that the CRA is not the culprit behind the subprime mort-
gage crisis. And of course, Chairwoman Sheila Bair has indicated
that the CRA is not at the root of this crisis. And I think this af-
fords us an opportunity to determine how we can expand upon it
and make it an even greater benefit to us.

Finally, I am concerned that at a time when the CRA can be of
great benefit we find that some banks, by way of anecdotal evi-
dence, and I do hope that we can get some empirical evidence
today, by way of anecdotal evidence, are cutting back on their CRA
efforts, they are cutting back on their CRA department. Some
banks are doing quite well with it, but there are others who have
persons who are sort of token CRA representatives who do other
things within the bank and the CRA is a part-time effort.

I think that this is a time for us to strengthen the CRA, not
weaken it, and I appreciate this opportunity, Mr. Chairman, and
yield back the balance of my time.

Mr. GUTIERREZ. [presiding] Congressman Royce, you are recog-
nized for 4 minutes.

Mr. RoycE. Thank you very much, Mr. Chairman. According to
Larry Lindsey, who is a former Federal Reserve Governor, while
the CRA was not the main culprit in the financial collapse, they
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certainly played a role. And in fact Mr. Lindsey said CRA regula-
tions actually led to the creation of subprime mortgages. As Mr.
Lindsey recently described, during the housing boom years, it
would have been a real, in his words, “CRA black eye” for a bank
to reduce the number of loans it was making in a particular area.
However, given that the most creditworthy borrowers had already
received loans, a less creditworthy group had to take their place.
So the former Federal Reserve Governor goes on to note the role
that CRA played in the development in the noncomforming sec-
ondary mortgage market, which included subprime mortgages.

Whether or not you believe CRA may have been this significant
a contributor to the financial collapse, moving forward, I think one
of the things that it is critical that we discuss here in this com-
mittee is to answer a key question, does CRA require a bank to
make loans that are less creditworthy than those the financial in-
stitution is making elsewhere? I think that is something that the
panelists might want to think on a little bit, who are going to talk
to us in a minute. If this is in fact the case, I believe a fundamental
reform of CRA is in order. Providing credit to creditworthy bor-
rowers is a useful concept that was abandoned during the housing
boom. While this took place throughout the financial system, Con-
gress should not be actively discouraging this practice.

Similarly, government mandates in the form of affordable hous-
ing goals led the GSEs to purchase over $1 trillion in subprime
loans and Alt-A loans, $1 trillion. Beyond causing the failure of
Fannie Mae and Freddie Mac, and by the way when I say failure
of Fannie and Freddie, that was 80 percent of the losses right there
for those two GSEs. Besides doing that, the proliferation of these
loans was a major contributor to the financial collapse.

Artificial government enforced mandates based on altruistic goals
have a tendency to result in unintended consequences and cause
more harm than good. Instead of looking to the ways in which we
could expand the number of institutions that must abide by CRA
regs, I think we should reassess the role of this and other govern-
ment mandates and reassess the role specifically that this played
in the financial collapse and consider scaling them back and rely-
ing more on the market in these kinds of circumstances.

And I would just like to quote from an article in the L.A. Times
on October 25, 2008, “ACORN, for example, has used the CRA as
leverage to compel banks to create pools of loans for low- and mod-
erate-income families. Its efforts generated about $6 billion in loans
to these borrowers while also generating funds for ACORN’s non-
profit housing corporation. Supporters call that a win-win scenario,
critics say it is legalized extortion.”

Now many have also noted their ability to stall mergers between
financial institutions with complaints that are filed by CRA. In
fact, according to Stanley Kurtz, a senior fellow at the Ethics and
Public Policy Institute, “Bank merger or expansion plans rarely
held up under CRA until the late 1980s when ACORN perfected its
technique of filing these CRA complaints.”

So whether or not as enthusiasts for CRA you believe that they
played a role in the financial problems, I think we do come back
to that question: Is CRA being used by activist organization like
ACORN to generate funds from financial institutions? It seems to
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me undebatable that the observation made by the Ethics and Policy
Institute fellow there is in fact spot on in terms of the methodology
here.

I would just like to close by quoting from “The Housing Boom
and Bust,” by Tom Sowell, author of “Basic Economics.” But Sowell
quotes in here on page 66 of “The Housing Boom and Bust,” “Mort-
gages made under the Community Reinvestment Act were espe-
cially vulnerable during the housing downturn to the detriment of
both borrowers and lenders. For example, lending done under Com-
munity Reinvestment Act criteria, according to a quarterly report
in October 2008, constituted only 7 percent of the total mortgage
lending by the Bank of America, but constituted 29 percent of all
the losses on the mortgages.”

So again, you just have an enormously disproportionate amount
of the loss here coming from the CRA loans.

And thank you, Mr. Chairman.

The CHAIRMAN. You are welcome. Next, will be the Chair of the
Subcommittee on Financial Institutions and a coauthor of the bill
that Representative Johnson referred to, the gentleman from Illi-
nois, Mr. Gutierrez, for 3 minutes.

Mr. GUTIERREZ. Thank you, Chairman Frank, for holding this
very important hearing, positive changes in our banking system.
We will be having a hearing on Congresswoman Johnson’s bill in
our subcommittee. Give her time to do that and we will look at
community reinvestment and the reauthorization and strength-
ening.

Look, over the past 31 years, the Community Reinvestment Act
succeeded in opening up our banking system to communities and
consumers who had been excluded from the mainstream banking
system. By giving all our communities access to savings accounts,
affordable mortgages, and student loans, the Community Reinvest-
ment Act has helped many families achieve their own American
dream.

Everybody would think that CRA is only about mortgages. There
is a lot more than simply mortgages. There remain, however, some
who still question, as we have heard here this morning, the value
of CRA and those who would blame the current crisis on this land-
mark legislation.

I want to address those who would state or insinuate that CRA
caused the crisis with a quote from Sandra Braunstein, the Direc-
tor of the Division of Consumer and Community Affairs of the Fed-
eral Reserve System. And she did this right here in this committee
room on March 11th, “We have run data on CRA lending, and
where loans are located we found that only 6 percent of all higher
cost loans were made by CRA-covered institutions and neighbor-
hoods targeted, which would be low- to moderate-income neighbor-
hoods covered by CRA. So I can tell you, she ends, if that is where
you are going, CRA was not a cause of this loan crisis.”

Furthermore, at the same hearing Michael Middleton, the presi-
dent of Middleton Bank and speaking on behalf of the American
Bankers Association, stated, “We really find that CRA is a tool, not
an obstacle.” And I mention also that all our affordable loans are
current, none of them are in default at his bank.
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So let all of those who would question the efficacy and value of
CRA during this hearing keep those two quotes in mind.

I also notice some of you here want the CRA to be included in
the legislation moving forward to create the Consumer Financial
Protection Agency. While the impulse to strengthen the enforce-
ment provisions of CRA are noble, this is such an important issue
that we should not chance weakening it by including it in a larger
regulatory reform package.

Early in this Congress, I pledged to Congresswoman Johnson and
members of the National Community Reinvestment Coalition that
I would hold a hearing on H.R. 1479, and I renew that pledge
today. This fall that hearing will take place on that very important
legislation. I look forward to that opportunity.

And lastly, let me just state that statistically the question that
Congressman Royce raised, is it necessary to give out these kinds
of loans that are risky loans and that are subprime, that the
subprimes, that they pushed these subprimes to meet their CRA.
The fact is that hundreds of millions of dollars in mortgages were
given to Latinos and African Americans that were subprime and
they qualified for conventional, not subprime loans. So the commu-
nity exists because the fact existed in the past, subprime loans are
pushed on communities not because of CRA, but to exploit those
communities.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Next the gentleman from Texas, Mr. Hensarling,
for 6 minutes.

Mr. HENSARLING. Thank you, Mr. Chairman. I do look forward
to hearing from our witnesses, but I must admit with three dif-
ferent panels, I do note the absence of ACORN. ACORN has been
a very vocal supporter of CRA, they have certainly appeared before
this committee before, but I guess between countless acts of voter
fraud, shakedowns of financial institutions, offering counsel on how
to set up tax-evading brothels exploiting teenage girls, not to men-
tion picking up tens of millions of dollars in taxpayer subsidies, I
suppose they just found themselves too busy to make time to ap-
pear before us today.

Regardless the subject before us is a serious one, I believe that
the Community Reinvestment Act has had a proud genesis. Thirty-
two years ago, in 1977, redlining was clearly not insignificant. Too
many low-income and minority individuals’ credit opportunities
were simply limited to a handful of banks that might have been
reachable on a city bus route. Thirty-two years later, much has
changed. Interstate banking, branch banking, Internet banking,
and risk-based pricing have helped revolutionize and democratize
credit as never before. If you can gain access to a public library
Internet or a toll-free line you can unlock countless, countless op-
portunities for credit cards and home loans that would have been
unthinkable 32 years ago.

Market competition from companies like Lending Tree and
bankreg.com, cardhub, and many others, now provide low-income
Americans with a platform to access competitive bids on financial
products all across the United States of America, not just in local-
ized communities.
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Now unfortunately the recession, not to mention legislation
passed by this committee regarding home mortgages and credit
cards, continues to erode credit opportunities for many low-income
Americans. This is regrettable. But that brings us to the great
irony of this hearing: 32 years ago, if you look at the Congressional
Record, the debate surrounding CRA was that discriminating fi-
nancial institutions were denying credit opportunities to low-in-
come individuals and minorities. Today, the debate is about greedy
financial institutions exploiting low-income individuals and minori-
ties by making too much credit available to those communities. So
it somewhat begs the question, which is it, is it too much credit or
is it not enough credit? I find it difficult to have it both ways.

Regardless of what CRA was, today it is a costly and redundant
anachronism that has contributed to our economic crisis and still
enables certain activist groups to functionally shake down and in-
timidate financial institutions harming credit opportunities for all
Americans.

The Federal Reserve data has shown that well over 99 percent
of banks are already in full compliance with CRA, and studies
show that community banks throughout America can spend any-
where from $20,000 to $90,000 a year to comply. So alluding to the
testimony of the gentleman from California, it begs the question,
are we simply having banks pay these great sums of money to
prove that they are doing something that they would do anyway or
are we forcing them to make loans that are not financially stable
loans and that indeed contributed to our economic crisis? One
should be very, very careful.

When we talk about CRA loans contributing to the economic cri-
sis, I have long contended it wasn’t the size of the loans, it was the
precedent of the loan, the precedent of having the United States
Government put their imprimatur on a system that did not raise
up the economic opportunities of the borrower, but instead lessened
the credit standards of the lender. And we know for a fact it was
in 1997 that the GSEs and CRAs converged in a landmark event,
the first securitization of CRA loans, a $384 million offering guar-
anteed by Freddie Mac. Over the next 10 months, Bear Stearns
issued $1.9 billion of CRA mortgages backed by Fannie or Freddie.
In between 2000 and 2002, the business accelerated. Fannie issued
$20 billion in securities backed by CRA mortgages, and I believe
the rest is history.

Now when we get back to compliance cost, every community
banker I speak to tells me that if they simply had the money that
they are spending on the compliance cost, they could instead cap-
italize at least a couple of small businesses in their communities.
And we know the facts. Since President Obama was inaugurated,
and the Congress passed his economic plan, over 3 million of our
countrymen have now lost their jobs and we have the highest un-
employment rate in a quarter of a century, not to mention a tri-
pling of the national debt.

Now one thing our committee could do that would take a huge
step in creating more jobs in America is to simply repeal the CRA.
To help those of low income, we must increase their economic op-
portunities, not decrease the lending standards. And to fight dis-
crimination, does anybody really doubt the Obama Administration
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will not vigorously enforce the Equal Opportunity Act and the Fair
Housing Act? I think not. I think it is time to repeal CRA.

I yield back the balance of my time.

The CHAIRMAN. I yield myself 30 seconds, and I yield 3% min-
utes to the gentlewoman from California just to say, no, ACORN
hasn’t testified here for a while, and while we talk about money for
ACORN, I have asked the committee staff to look into the largest
single source of funding for ACORN of which I am aware, the Bush
Administration. Under the Presidency of George Bush, ACORN re-
ceived more than $8 million from HUD, having nothing to do with
the CRA of course. ACORN got $8 million from HUD under the
Bush Administration, averaging about a million dollars a year, for
work and housing counseling. I have asked that we check in other
areas. But as I said, the Bush Administration so far appears to me
to have been the largest single source of funding.

Mr. HENSARLING. Would the gentleman yield?

The CHAIRMAN. I will yield to the gentleman.

Mr. HENSARLING. Well, knowing our chairman’s predilection to
want to break precedent with anything that President Bush did, I
would offer that perhaps this is a great opportunity.

The CHAIRMAN. Oh, I understand that. No, I realize the gen-
tleman may be a little embarrassed about this, because we have
heard all this denunciation of ACORN, and in fact it was the Bush
Administration that was a major funder of it and gave them over
a million dollars a year just in that one program. I don’t believe
they are now getting the same amounts, I am not aware of it, but
of course the Obama Administration has not had time to do very
much. The fact is that in every year of the Bush Administration,
ACORN got more than $1 million in funding for HUD. And I just
have this—I understand that some of my colleagues think the
world was created 4,000 years ago and that evolution is wrong, but
it wasn’t created on January 21, 2009. There was a history of these
events and part of that history is a significant finding stream to
ACORN from the Bush Administration.

The gentlewoman from California.

Ms. WATERS. Thank you very much, Mr. Chairman, and mem-
bers. I knew that when we held this hearing this morning that
ACORN would be at the center of the discussion because of all of
the news that is being shared with the world about an undercover
operation that has taken place where there is an attempt to prove
that ACORN is a criminal enterprise or organization that is receiv-
ing money from the Federal Government. We don’t know what has
taken place in that undercover operation by private conservatives.
Let the investigation go on, but that should not interfere with or
in any way intimidate us in our pursuit of equality in the mortgage
lending area. We are here to talk about CRA and a bill that is
being offered by Congresswoman Eddie Bernice Johnson, and I
think it is good that we take the opportunity to discuss CRA every
year, every 2 years, to see what it is doing, whether or not it is
living up to the mission that was created for it by this committee
or whether or not we need to strengthen CRA to make sure that
opportunities are being made available to those who have been ex-
cluded historically and traditionally.
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And so let me just say this. The business about the CRA being
responsible for the economic crisis or the subprime meltdown is ab-
solutely not true. To single out CRA and say for some—all of these
were CRA loans or most of them were CRA loans and those loans
were given to people who could not afford to pay them, pay back
those loans and that they were all risky loans and they should not
have been made, well, that is a stretch. As a matter of fact, let me
just say and remind everyone about redlining and what was taking
place prior to CRA and CRA enforcement. When I was a member
of the California State Assembly, we spent an awful lot of time try-
ing to undo redlining. This was when financial institutions literally
drew a line around communities and refused to make loans. And
so CRA has helped to eliminate that.

Now, if you want to talk about what causes the subprime melt-
down, let’s take a look at Mr. Mozilo and the threat that he made
to Fannie and Freddie when he was writing bad loans, and they
had salespeople on the street literally writing them out of the back
of their cars without experience and some who were committing
fraud. If you want to talk about the greed when these loans were
packaged, securitized, and then Wall Street investment saw an op-
portunity to make money on subprime, if we want to get into that
discussion, there is a lot that we can talk about, but I think it is
quite unfair to use this as an opportunity to assign all of the prob-
lems to CRA.

Let us move on with the discussion, let us see where we can
strengthen this. I am not so sure that I am one who would like to
see it in the consumer financial agency that is being created, but
let us talk about its success and its failures, rather than simply ac-
cusing CRA of being responsible for the subprime meltdown.

I yield back the balance of my time.

The CHAIRMAN. The gentlewoman from Minnesota for 4 minutes.

Mrs. BACHMANN. Mr. Chairman, thank you. Stan Liebowitz, the
Ashbel Smith Professor of Economics at the University of Texas at
Dallas, said, perhaps the greatest scandal of the mortgage crisis is
that it is a direct result of an intentional loosening of underwriting
standards done in the name of ending discrimination, despite warn-
ings that it could lead to widescale defaults. At the crisis core are
loans that were made with virtually nonexistent underwriting
standards, no verification of income or assets, little consideration
of the applicant’s ability to make payments, and no downpayment.

He went on to state that flexible lending programs expanded
even though they had higher default rates, the loans with tradi-
tional standards. And even today on the Web, you can still find
CRA loans available through ACORN with 100 percent financing,
no credit scores, undocumented income, even if you don’t report it
on your tax returns.

In light of recent egregious revelations surrounding ACORN and
with the American people to date demanding that Congress now
defund, fully investigate, and pull the tax-exempt status of
ACORN, including the 11 more arrests of ACORN workers in Flor-
ida and several undercover videos showing the group engaged in
giving individuals allegedly illegal tax and housing advice, many
questions have been raised about whether the banks have donated
large amounts of money to the organization to satisfy their CRA re-
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quirements. Right now we do not have enough transparency in the
CRA system to even understand the extent of such donations, and
we should take a serious look into that.

Peter Wallison is a Fellow in financial policy studies at the
American Enterprise Institute. He said that instead of a direct gov-
ernment subsidy, say, for downpayment assistance for low-income
families, the government has used regulatory and political pressure
to force banks and other government controlled or regulated pri-
vate entities to make loans they would not otherwise make and to
reduce lending standards so more applicants would have access to
mortgage financing. The two key examples of this policy are the
adopted in 1977 and the affordable housing mission of the Govern-
ment-Sponsored Enterprises, Fannie Mae and Freddie Mac.

And Robert Leiken, who is a Senior Fellow at the Brookings In-
stitute and an economic adviser to the Clinton Administration on
financial industry deregulation in 2008, said, if the CRA had not
been so aggressively pushed, it is conceivable things would not be
quite a bad. People have to be honest about that.

Mr. Chairman, again our committee should be focused on pre-
venting another fallout of our financial system and revisiting the
CRA to fully determine the role it played, that should be a part of
the process. Our committee should be focused on preventing an-
other fallout of the financial system, and discussion of the CRA
would be to fully determine the role it played in the financial crisis.
To discuss expansion at this level now is truly irresponsible.

I want to thank everyone who is here, and I also thank the chair-
man for the opportunity to raise these issues, and I yield back.

The CHAIRMAN. I am always glad to give the gentlewoman from
Minnesota a chance to raise her issues.

The gentleman from Georgia for 2 minutes.

Mr. Scort. Thank you, Mr. Chairman.

I certainly take strong issue with what has been said on the
other side, with all due respect. I think it is a cheap shot to try
to connect what is happening over there at ACORN with the CRA.
This is a very credible program. Let me just share with you what
Federal Reserve Chairman Ben Bernanke says about this. He says,
“Our own experience with CRA over more than 30 years and recent
analysis of available data, including data on subprime loans per-
formance, runs counter to the charge that CRA was at the root of
or otherwise contributed in any substantial way to the current
mortgage difficulties.”

Comptroller of the Currency John Dugan said, “The CRA is not
the culprit behind the subprime mortgage crisis or the broader
credit quality issues in the marketplace.”

And FDIC Chairman Sheila Bair said, “I think we can agree that
a complex interplay of risky behaviors by lenders and by borrowers
and investors, that is what led to the current financial storm. To
be sure, there is plenty of blame to go around. However, I want to
give you my verdict on the CRA: Not guilty.”

This is what the leaders of our system are saying, with all due
respect, and I think if you are going to measure CRA, let’s measure
them right. Let’s measure them by what their results have been in
helping with a tremendously difficult issue, and that has been to
go in and stop the redlining and discrimination of low-income and
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minority communities. They have done an excellent job, and we
need to move forward and reenergize the CRA, and I yield back the
balance of my time.

The CHAIRMAN. We have the last two members to speak, the gen-
tleman from Texas. The time is working out equally. The gen-
tleman from Texas, Mr. Neugebauer, for 2%2 minutes. Why should
he be the only Texan who didn’t say anything today?

Mr. NEUGEBAUER. Thank you, Mr. Chairman. As we all know,
CRA was put in place in 1977 and the landscape of banking and
lending, as has been said, is much different now than it was then.
While I am not sure that lenders ever really need to be required
to make loans in communities they serve in order for those loans
to be made, it is reasonable for our committee to look at how well
banks are meeting the needs of their communities. Results of the
CRA exams show compliance with that law is 99 percent.

Today’s banking environment is much different than it was when
the law was enacted, and there is a lot more competition among
banks for customers. If customers find that things are not going to
work out with one lender, they have the option of seeing another
lender. But—and they have options in their own communities, but
to use lenders in other areas more easily as well. And so now it
is just not about getting a loan from the lender in your region, but
you can get loans from lenders from other regions.

Banks are watching their risk more carefully these days, and
hopefully lenders have learned from the mistakes of underwriting
standards that were too relaxed and forgetting that borrowers have
to show an ability to repay. Serving customers must be balanced
with safety and soundness, and I am concerned with proposals to
separate safety and soundness regulations and consumer regula-
tion.

It is interesting that the Treasury proposal to move CRA regula-
tion and compliance examinations away from the functional regu-
lators to the new agency, the chairman has drafted a legislation
that keeps CRA regulation where it is. I am a little mystified. If
it is good enough to keep CRA regulation with safety and sound-
ness regulator, I am wondering why we shouldn’t keep consumer
protecﬁion regulation coupled with safety and soundness regulation
as well.

No one on this committee wants a creditworthy small business
in their community to go without a loan or to hear about a working
family who was unable to get a mortgage that they could qualify
for. But we also have to ask whether CRA remains necessary to en-
sure banks are serving these needs in their communities and
whether these needs will be served without CRA requirements and,
more importantly, the cost of these programs.

With that, I yield back the balance of my time.

The CHAIRMAN. I will yield the remaining 2% minutes to the
gentleman from Indiana, but I will take 15 seconds to answer the
gentleman’s question. In the consumer area, we have all of those
programs which protect individuals. CRA is not individual, you do
not under the CRA get a right to get this or that. You do under
fair housing, etc. And that is the distinction and one that deals
with a broader set of policies. It is not an individual situation.

The gentleman from Indiana is now recognized for 2 minutes.
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Mr. CARSON. Thank you, Mr. Chairman. In this weakened finan-
cial system, the Community Reinvestment Act will play a vital role
in providing credit to disadvantaged communities that are often ig-
nored or discriminated against by financial institutions. This Act
became necessary because, for too long, banks have ignored eco-
nomically challenged neighborhoods and dismissed loan applica-
tions offhand regardless of the creditworthiness of borrowers.

CRA directs depository institutions to find ways to responsibly
invest in communities with which they do business. This has
worked very well for over 30 years, but the time has come to ex-
pand and modernize the reach of CRA to all financial institutions.
It is important that all Americans, regardless of social and eco-
nomic factors, have an opportunity to access the capital they need
to start or expand small businesses or to purchase property.

In order to rebuild the financial sector, CRA needs to be broad-
ened so that no financial institution will be allowed to engage in
discriminatory lending. CRA neither encourages nor condones bad
lending. In fact, only those who are creditworthy and have the re-
sources to pay loans back qualify under CRA. CRA has led to an
increase in homeownership rates among low-income and minority
families, as well as the significant investment in affordable rental
housing, community facilities and broader community economic de-
velopment. Since then, we have taken significant steps toward re-
building our economy. This will protect investors and empower
communities. To achieve this, however, we need to modernize CRA
by expanding its reach and making it even more effective.

As we continue the ongoing effort to rebuild our financial system,
I believe it is vital that we maintain for CRA, which has provided
a foundation upon which low- and middle-income families can
begin building their lives.

With that, I yield back the balance of my time.

The CHAIRMAN. We will now ask our witnesses to come forward.
I do want to note that unfortunately, because of a family matter,
one of our witnesses that we were looking forward to hearing from,
Marc Morial, who is the president and chief executive of the Urban
League, will not be able to attend.

So I will recognize now the gentlewoman from California with re-
gard to Mr. Morial.

Ms. WATERS. I ask unanimous consent to insert into the record
the testimony of Mr. Marc Morial, president of the Urban League.
Due to a family emergency, Mr. Marc Morial from the Urban
League was unable to testify today, and I request that his testi-
mony be entered into the hearing record.

The CHAIRMAN. Without objection, is is so ordered. Let me now
say to the witnesses that any additional material in addition to
what they say orally that they want put in the record, whether it
is part of their statement or any supporting material, we will with-
out objection accept for the record. So no one needs to ask for any
permission on that.

And we will begin with the bank commissioner of the Common-
wealth of Massachusetts, Steven Antonakes.
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STATEMENT OF THE HONORABLE STEVEN L. ANTONAKES,
COMMISSIONER OF BANKS, COMMONWEALTH OF MASSA-
CHUSETTS

Mr. ANTONAKES. Good morning, Chairman Frank, and distin-
guished members of the committee. My name is Steven Antonakes,
and I serve as the commissioner of banks for the Commonwealth
of Massachusetts.

Enacted over 30 years ago, CRA is the most significant of all
banking laws to address the practice of redlining or refusing to
lend in low- and moderate-income communities despite sound lend-
ing opportunities. Unfortunately, ongoing disparities between pric-
ing the loans to white and minority borrowers clearly demonstrates
that more needs to be done.

Moreover, it will take years for many urban communities to re-
cover from the devastation of the ongoing foreclosure crisis. More
so than ever before, access to sustainable homeownership opportu-
nities in low- and moderate-income communities will be essential.

An argument has been advanced by some that CRA is the root
cause of the economic crisis in that it encouraged banks to sacrifice
underwriting standards to increase homeownership opportunities.
In my view, this contention is completely without merit.

First, while CRA requires banks to serve their entire community,
the Act specifically prohibits banks from making unsafe and un-
sound loans. The drafters of CRA recognized that unsustainable
loans are even more harmful to consumers and communities than
an absence of credit. CRA-covered lenders that engaged in high
risk lending, most notably Fremont Investment and Loan, Country-
wide, Lehman Brothers, National City, IndyMac, and Washington
Mutual should have been strongly criticized by Federal regulators
in terms of CRA compliance for originating and funding mortgage
loans that borrowers could not afford.

Second, large lenders and Wall Street firms did not develop con-
fusing and risky subprime mortgage loans out of an altruistic sense
of obligation to meet the needs of low- and moderate-income com-
munities; they did so out of greed.

Massachusetts’ efforts to ensure banks serve their communities
predate the passage of CRA in 1977. In 1982, Massachusetts broad-
ened the coverage of the CRA to cover credit unions. In November
2007, Governor Deval Patrick signed groundbreaking foreclosure
prevention legislation which extended CRA-type requirements to
nonbank mortgage companies.

Given today’s changing financial banking landscape, the ongoing
financial crisis, and the debate and consideration of the Obama Ad-
ministration’s regulatory reform initiative, it is the appropriate
time to consider how CRA can be modernized to make it even more
effective in the years ahead.

In addition to extending CRA requirements beyond banks, Con-
gress should consider the following: first, require affiliate lending
to be reviewed. Some of the largest banks in this country were ei-
ther directly or indirectly in the subprime and nontraditional mort-
gage markets, and yet in nearly every case, the largest banks con-
sistently received satisfactory or outstanding CRA ratings. Current
CRA ratings or regulations allow banks to have only their good
loans considered and can shield their bad loans in an affiliated in-
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stitution. Congress and the Federal regulators should close this
loophole and require all lending by affiliates to be included in the
review of a bank’s CRA performance.

Second, increased review standards for the largest institutions.
Existing Federal CRA regulations define a large bank as having as-
sets over $1 billion. Some of these institutions are often examined
every 4 to 5 years if they have previously received a CRA rating
of satisfactory or outstanding. However, as the banking industry
has further consolidated, the $1 billion asset threshold has become
increasingly antiquated. The scope and frequency of CRA examina-
tion should be commensurate with the bank’s market share. A sig-
nificantly more robust annual examination process should be un-
dertaken for the top 20 bank lenders in the country.

Third, downgrade banks that originate unsustainable home mort-
gage loans. Massachusetts has adopted a suitability standard when
reviewing mortgage lenders’ CRA performance. Congress should
similarly amend the Federal law so that the origination of
unsustainable loans has an adverse impact on a bank’s CRA rating.

Fourth, mandate the evaluation of loan modification efforts. CRA
should be utilized to measure the pace, number, and quality of loan
modifications. This type of public analysis will provide greater in-
centives for banks to move more aggressively to avoid unnecessary
foreclosures.

And fifth, downgrade banks whose partnerships harm the under-
banked. Congress and regulators should hold banks accountable for
activities that harm unbanked or underbanked consumers. The
spirit of CRA embodies an accessible banking industry which pro-
motes savings and increased credit opportunities in order to pro-
mote upward economic ability. Practices of national banks and Fed-
eral thrifts to evade State consumer protection laws by partnering
with third parties to offer high cost payday loans, refund anticipa-
tion loans, or costly check cashing services are reprehensible. The
partnerships should be outlawed. Until they are, CRA should at
least be utilized to strongly criticize participating institutions for
engaging in these activities.

I thank you for the opportunity to testify and look forward to
your questions.

[The prepared statement of Mr. Antonakes can be found on page
78 of the appendix.]

Ms. WATERS. [presiding] Mr. White.

STATEMENT OF LAWRENCE J. WHITE, PROFESSOR OF ECO-
NOMICS, LEONARD N. STERN SCHOOL OF BUSINESS, NEW
YORK UNIVERSITY

Mr. WHITE. Thank you, Madam Chairwoman, and members of
the committee on both sides. My name is Lawrence J. White. I am
a professor of economics at the NYU Stern School of Business and
a member of the Financial Markets Working Group at the
Mercatus Center at George Mason University. 1 represent solely
myself at this hearing. Thank you for the opportunity to testify at
this important hearing on the Community Reinvestment Act of
1977.

My views about the CRA surely differ from those of many other
individuals who are testifying at today’s hearing. I believe that de-
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spite the good intentions and worthwhile goals of the CRA’s advo-
cates, the CRA is an inappropriate instrument for achieving those
goals. Fundamentally, the CRA is a regulatory effort to lean on
banks and savings institutions in vague and subjective ways to
make loans and investments that the CRA’s proponents believe
those depository institutions would somehow otherwise not make.
It is a continued effort to preserve old structures in the face of a
modernizing financial economy. At base the CRA is an anachro-
nistic and protectionist effort to force artificially a local focus for
finance in an increasingly competitive and electronic and ever wid-
ening realm of financial services.

Further, ironically, the burdens of the CRA may well discourage
banks from setting up new locations in low- and moderate-income
neighborhoods and thus providing local residents with better-priced
alternatives to high-cost check cashing and payday lending estab-
lishments.

There have recently been broader critiques of the CRA, argu-
ments that the CRA encouraged banks to make subprime loans
which were then securitized and thus the CRA bears major respon-
sibility for the mortgage meltdown and the subprime debacle. I be-
lieve that these critiques are badly aimed; the facts do not support
them. The CRA has multiple flaws, but responsibility for the
subprime debacle is not among them.

There is a better way.

First, to the extent that lending problems can be traced to dis-
crimination against racial or ethnic groups or involving other cat-
egories of personal discrimination, the right tool is more vigorous
enforcement of anti-discrimination laws, notably the Equal Credit
Opportunity Act of 1974.

Second, vigorous enforcement of the antitrust laws, especially
with respect to mergers, is necessary to keep financial markets
competitive so that banks and other lenders are constantly under
competitive pressure to provide attractive financial services offer-
ings to their customers. If for some reason enforcement of the anti-
trust laws is deemed not sufficient in this respect, then policy mak-
ers should open entry into the business of banking to companies
that have a business model of providing good value to low- and
moderate-income households.

It is ironic, in my view, that many of the same groups that have
advocated more efforts to provide financial services to low- and
moderate-income communities were those who also opposed Wal-
Mart’s efforts to enter the banking business and thereby to offer
more and better and lower cost financial services to low- and mod-
erate-income communities.

Consistent with this focus on providing good value to low- and
moderate-income households, vigorous competition should not veer
off into predatory practices in which aggressive sales personnel
take advantage of unsophisticated customers who are insufficiently
aware of better alternatives.

Third, to the extent that there are socially worthwhile lending
opportunities that somehow are not being satisfied by existing
lending institutions, these projects should be funded through the
public fisc in an on-budget and transparent process. The Commu-
nity Development Financial Institutions Fund, authorized by the
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Riegle Community Development and Regulatory Improvement Act
of 1994 and managed by the U.S. Treasury, is a good example of
this kind of public funding mechanism. To the extent that its cur-
rent funding levels are inadequate, they should be increased.

Finally, if public policy persists with something that resembles
the CRA, the annual local lending obligations of banks should be
explicitly quantified. These obligations could then be traded among
banks so that a system could arise that is similar to the cap-and-
trade system that has proved so successful for dealing with sulfur
dioxide emissions in a low cost and efficient manner.

Thank you again for the opportunity to testify at this important
hearing this morning. I will be happy to answer questions from the
committee.

[The prepared statement of Professor White can be found on page
231 of the appendix.]

Ms. WATERS. Thank you. Mr. Taylor.

STATEMENT OF JOHN TAYLOR, PRESIDENT AND CHIEF EXEC-
UTIVE OFFICER, NATIONAL COMMUNITY REINVESTMENT
COALITION (NCRC)

Mr. TAYLOR. Representative Waters, Representative Hensarling,
and other distinguished members of the committee, thank you for
allowing me to testify. I am testifying on my behalf as well as for
600 organizations that NCRC represents, not to mention thousands
of organizations and individuals who care about fair and equal ac-
cess to credit.

It doesn’t seem to matter how many facts we put forward and
how many notable economists like Bernanke and others who keep
saying over and over again the data does not support that CRA had
a negative impact other than perhaps given the benefit of the doubt
to some of them, even Larry Lindsey, that it had a very slight im-
pact. It doesn’t seem to matter how often we say that, but I was
happy to hear Professor White say that the subprime debacle had
nothing to do with CRA. The facts don’t seem to matter, the myth
is going to continue, and so I am not going to address that. You
want to ask me a question, I will address that with you.

But let me say this, CRA is a very simple law; it is all of 2 pages
long. What it basically says is that banks will have an affirmative
obligation to meet the credit needs of the communities that they
are chartered to serve, including low- and moderate-income neigh-
borhoods, simple.

Simple and consistent with safety and soundness, just in case
there is any doubt. So what does all that boil down to? It boils
down to this. Free market? Yes, we want a free market too. That
is what we are fighting for. CRA is all about the free market but
not free to exploit or free to ignore neighborhoods or free to ignore
certain peoples. A free market that really addresses the credit
needs and allows people to pursue their version of the American
dream the old-fashioned way. Like going to financial institutions
and being able to get access to credit and basic banking services.
And I once talked to Frank Luntz, hardly a bastion of liberal
thought, one of the most notable conservative pollsters there are in
this country. And he said that this ought to be—CRA ought to be
a Main Street tenet of the Republican Party as it is for the Demo-
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cratic Party. This shouldn’t be partisan because this is about safe
and sound lending and people having access to our financial serv-
ices sector, to that free market that we believe in.

So those folks who were marching the other day, those blue col-
lar workers, the truck drivers and people working bakeries and
newspapers, they ought to have the same chance when they walk
into a financial institution of getting a decent loan and getting
treated as a decent person and not have to be somebody wealthy
or some large corporation to be able to get access to credit and cap-
ital in this country. That is the law of the land. That ought to re-
main the law of the land. But there are ways that we can improve
this and those opportunities are before us now.

First, we need to expand the coverage. The idea that we have
these independent mortgage companies—who, by the way, if you
really want to look for the culprit, look to them. They are the ones
who create these high-cost loans that the gentlewoman from Min-
nesota confused with CRA loans. Those are the agencies. Those are
the ones issuing those loans that shouldn’t have been issued. Here
is my professor nodding on the right, my conservative counterpart.
Those were these folks. We need to expand CRA to make sure that
all segments of the financial services sector—let us face it, we now
know, right, there isn’t a segment of the financial services sector
that isn’t supported by the U.S. taxpayer. We now know that.

And those people marching the other day saw the billions of tax
dollars, trillions going to banks. Why can’t they and working class
people in this country and blue collar people who vote for you, why
can’t they have the same fair and equal access to credit and cap-
ital? So we need to expand it to credit unions, independent mort-
gage companies, to security firms. We need to end this business of
banks being able to not count areas where they are doing a lot of
lending as part of the CRA assessment area. Right now whole
swaths of where they do lending through brokers are not counted
in their CRA exam. That needs to change. We need to expand the
data enhancements. What we have in the way of small business re-
porting, where we can pinpoint census tracks by race, by gender,
mortgages and mortgage related products that are made, we can’t
do that for small business lending.

And as a result, we are really lagging in our ability to make sure
that access to credit and capital goes to underserved communities,
to people of color and to women. We really need to improve that.
We need to consider race on exams once and for all.

Frankly, we have—the law focuses on class, right, economics?
Making sure that you do not ignore low- and moderate-income com-
munities. But even controlling, looking at CRA and controlling on
those exams for income and for housing starts and for creditworthi-
ness, you still see a disparate difference in the treatment of African
Americans and Latinos. Mr. Hensarling, in your district, 68 percent
of African Americans in your congressional district got subprime
loans. Almost over 50 percent, almost 58 percent of Latinos in your
congressional district got subprime loans. And we know from
Fannie and Freddie when they were purchasing these loans and we
looked at their creditworthiness, that half of those, 50 percent of
those borrowers qualified for prime loans. Why shouldn’t we as a
bipartisan house Financial Services Committee and Congress be
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pushing for stronger, fairer, equal access that should just be the
law of the land. And then finally—my final point, Representative
Waters. I seem to have 30 seconds on this one. I don’t know if—
I am going the wrong way.

Ms. WATERS. Your time is up.

Mr. TAYLOR. May I—one sentence? We really need to have—

Ms. WATERS. We are going to come back and do questions. We
have to move onto the next one. Thank you. You can say this when
you get a question.

[The prepared statement of Mr. Taylor can be found on page 186
of the appendix.]

Mr. Roberts, go ahead.

STATEMENT OF BENSON F. ROBERTS, SENIOR VICE PRESI-
DENT FOR POLICY AND PROGRAM DEVELOPMENT, LOCAL
INITIATIVES SUPPORT CORPORATION (LISC)

Mr. ROBERTS. Good morning, Ms. Waters, Mr. Hensarling, and
other members of the committee. My name is Benson Roberts. I
work for LISC, the Local Initiatives Support Corporation. We are
a community development organization. We work with community
groups and banks and States and localities and many other part-
ners to rebuild low-income communities in urban and rural areas
around the country.

I want to focus on the community development aspect of CRA.
Many other people here today are addressing the crucial home
mortgage aspects of CRA. Community development is also a very
important part of CRA. By community development, I am talking
about rental housing development and finance. I am talking about
grocery stores, other retail, and other commercial facilities in low-
and moderate-income communities. I am talking about community
facilities like health clinics and child care centers that help our citi-
zens have access to the tools for self sufficiency and independence.
I am talking about partnerships with community development fi-
nancial institutions such as Mr. White referenced earlier. CRA has
been crucial to this community development activity.

Banks have made billions of dollars of loans and investments for
community development, generating over a million affordable rent-
al homes, millions of economic development space and community
space. And beyond those numbers, what CRA has done is to help
forge partnerships among the banks, the community groups and
other, for-profit, developers, States and localities to move these
communities back into stability and revitalization. And it has prov-
en both safe and profitable.

Moreover, most Federal housing production and community de-
velopment programs today rely on these partnerships. Without
these public-private partnerships and the private partner in them,
these Federal programs are going to be compromised. Less will get
done, more government money will be required for each project,
and there will be less business discipline in the process because we
need the banks to be part of the process in ensuring that these are
really done safely and successfully.

So many Federal policies made through this committee depend
on having strong bank participation in the process. We want these
communities and we want these public programs to be part of the
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mainstream, not to be isolated from the mainstream. These com-
munity development projects have done a great job at rebuilding
neighborhoods. We would invite you to go on tour with us or many
other people to see for yourselves what this is like. It is really re-
markable and really heartening, I think.

Other people have cited Chairman Bernanke. I will do the same.
He makes the point that: “This community stabilization work is im-
portant for the overall economic recovery. Healthy and vibrant
neighborhoods are a source of economic growth and social stability.
Community development financial institutions and other commu-
nity groups are already responding to the evident needs, but they
will require many willing partners to ensure success in the long
run, including governments, mortgage servicers and mainstream
lenders.”

How is it going? Unfortunately, not very well these days, I am
afraid. While CRA and community development have in the past
fared very well, we have seen the effectiveness of CRA with respect
to community development erode over the last several years. Now,
it is true that things are particularly tough today in this financial
crisis, but the trend began well before then. We now have in low-
income housing tax credits, declining investments from over $8 bil-
lion in 2007 to about $5 billion last year. CRA can and should do
more to encourage broadening of the investor base by getting other
banks to participate. But the way CRA is structured, it really pro-
vides very little workable opportunity for many of the local and re-
gional banks to get involved.

In economic development, we see the same thing, a real decline
in lending for economic development in low-income communities.
We still see investments flowing for new markets tax credits, but
it is very hard to get the loans on those properties. We are worried
that investment capital is drying up.

We have lots of recommendations. Some of them Mr. Taylor has
suggested we think have a lot of merit. We have other ideas as
well. But we really need to make CRA work for the rural commu-
nities, the smaller cities, the Gulf Coast, and many, many places
in this country that just can’t get the capital they need to help
America grow and recover.

[The prepared statement of Mr. Roberts can be found on page
170 of the appendix.]

Ms. WATERS. Thank you very much. With that, I will recognize
myself for 5 minutes. Mr. Taylor, I would like you to share with
us your suggestions about how we can get communities more in-
volved with CRA. I was initially some years ago under the impres-
sion that community groups and organizations could go to their
local bank and ask to see the books and meet with the managers
and find out what was going on in their immediate communities.
But I have not found that to be true. Also, I don’t believe that local
communities are well informed about examinations and how they
can be a part of that. So would you help us to understand what
we should be doing to ensure enforcement and for participation by
our communities?

Mr. TAYLOR. Sure. First off, you are absolutely right. If you pass
a law but the sheriff isn’t interested in regulating the law, it is
going to be made hollow. And that is precisely what has happened.
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And it relates a bit to what Mr. Roberts was talking about, the re-
cent weakening of CRA by the regulatory agencies frankly who
simply don’t have public hearings like they used to, don’t count—
don’t reach out to community groups like they used to regularly
just to say how is this bank doing in your community, less frequent
exams. There has just been this plethora of moving away from the
enforcement under CRA.

So I think that the most important thing and this gives me the
chance to say the point I was trying to say, is the enforcement au-
thority—we really need to have an enforcement authority who sees
it as their mission to protect the taxpayers, protect consumers, and
to ensure that the CRA is adhered to.

CRA is not a law about communities. CRA is a law about individ-
uals, individuals having access to credit and capital and basic
banking services. And to think that the Equal Credit Opportunity
Act or the Fair Housing Act, as Mr. Hensarling has—and now I get
a chance to disagree with Professor White—that they will fill the
purpose of CRA belies a misunderstanding of what CRA is about.
Because the Equal Credit Opportunity Act and the Fair Housing
Act will prohibit you from discriminating if you are making loans.
If you choose not to make loans in neighborhoods, then you won’t
have to worry about the Equal Credit Opportunity Act or the Fair
Housing Act. It is CRA that brings you into those neighborhoods,
which is why we support President Obama’s initiative in the Con-
sumer Finance Protection Agency that he proposed, that it includes
CRA because it is one thing to make sure they don’t discriminate;
it is another thing to make sure that they are doing business in
these neighborhoods to begin with.

So consumers can then educate themselves, can be in contact
with their banks, can do a lot to communicate. But the truth of the
matter is we need the regulatory agencies holding their hands to
the fire, having these banks not ignore neighborhoods and making
safe and sound loans, primarily prime loans available to people in
these neighborhoods.

Ms. WATERS. Thank you. Mr. White, I appreciate your testimony.
And even though you disagree with the mission of CRA, I thank
you for helping to clarify CRA’s role in the subprime meltdown or
lack of a role. But I would like to ask you, do you also agree that
CRA should be placed in the Consumer Finance Agency under the
new regulatory reform that we are discussing?

Mr. WHITE. That is a tough one, Representative Waters, since—
as you know from my testimony, I am not an advocate of CRA to
begin with. My first preference would be for it not to be there at
all. If there is going to be a Consumer Protection Financial Agency,
it strikes me that that ought to be focusing on consumer protection
and that means protection against predatory practices, against bad
information. I don’t see CRA as fitting into that particular frame-
work.

Ms. WATERS. Thank you very much.

The CHAIRMAN. The gentleman from Texas.

Mr. HENSARLING. Thank you, Mr. Chairman. Mr. Antonakes,—I
am sorry. Did I pronounce that right? I believe in your testimony
you said that CRA does not require banks to make unsustainable
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loans. Does it require them to make sustainable loans if it doesn’t
require them to make unsustainable loans?

Mr. ANTONAKES. Representative, the law specifically requires
them to make loans throughout their local communities that are
written under the tenets of safe and sound underwriting practices.

Mr. HENSARLING. So arguably it is mandating that they engage
in some universe of sustainable loans. So it would be your opinion
that we need a law to mandate banks to make sustainable loans
rather?

Mr. ANTONAKES. It is my opinion that until loans are made
throughout communities, despite whatever the geographic or the
racial makeup of that community may be, that, yes, an affirmative
obligation to make loans throughout communities should exist until
we can demonstrate statistically that is no longer necessary.

Mr. HENSARLING. In Massachusetts, how many banks practice
racial discrimination? And can you tell me their names?

Mr. ANTONAKES. We examine banks on a regular basis. We have
primarily a community bank supervision in Massachusetts. We
have had some fair lending issues in the past. We don’t have any
at this current time. However, fair lending—

Mr. HENSARLING. So the banks that are under your jurisdiction,
as of today you can’t name any that are practicing racial discrimi-
nation; is that correct?

Mr. ANTONAKES. We have none that we have current fair lending
issue with. That is not to say that examination and supervision
should be abandoned however.

Mr. HENSARLING. Are the banks in Massachusetts exempt from
the Equal Opportunity Credit Act or the Fair Housing Act?

Mr. ANTONAKES. No, they are not.

Mr. HENSARLING. Do you believe that the Obama Administration
is failing to properly enforce these laws?

Mr. ANTONAKES. No, I do not.

Mr. HENSARLING. Mr. Taylor, I heard what I would view as your
tortured logic. We will continue to agree to disagree on that par-
ticular point. I did hear you say, Mr. Taylor, that CRA is a simple
law. To a lot of bankers, it is simply just a very expensive law. And
I am still trying to figure out what we are getting at here in the
sense of—if we are not forcing banks to make unsustainable loans,
they are in the business of making sustainable loans.

So if there is a universe of citizens who are being denied credit
opportunities in the sustainable loan universe due to race, yes, as
individuals, the opposite of—you have the Equal Opportunity Cred-
it Act, Fair Housing Act. You say that applies to individuals. If
they don’t make loans, they don’t come within the ambit.

Frankly, I would beg to disagree on that particular legal inter-
pretation. So if we are not forcing them to make sustainable loans
they would already make, there is some universe of the loans we
are asking them to make that they wouldn’t otherwise make. So es-
sentially we are asking the government to substitute its judgment
for the decisions of creditworthiness that would be derived from a
competitive marketplace. I have to tell you as I look at our first
trillion dollar deficit, as I look at Social Security going broke, as I
look at Medicare going broke, as I look at Medicaid going broke,
as I look at the National Flood Insurance going broke, the track
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record of government in deciding what type of loans and programs
are sustainable is not a good one. And so are we not coming up
simply with a universe of people who are either going to already
get loans that the banks are going to loan them anyway and charg-
ing the banks $30,000, $40,000, or $50,000 for the privileging of
doing what they are already going to do, we already have laws on
the books to make sure they don’t discriminate.

Again, it seems like a rather expensive anachronism today. And
Mr. Taylor, my time is running out, but I always enjoy hearing
from you.

Mr. TAYLOR. Sure. If you don’t mind hearing from me another
minute.

Mr. HENSARLING. Probably less than a minute, but go ahead.

Mr. TAYLOR. First off, as far as the government running things
and their function, I happen to think we have the greatest country
in the world, and I think our government has done a very good job,
including the Federal Government. By the way, you work here and
I don’t. And you have worked here for a long time. So I actually
don’t disparage the Federal Government the way you do. I actually
think in many years they have done a good job. I am here to help
them do a better job. You keep confusing racial lending with CRA.
You need to read the law, with all due respect, Representative. It
is an income law. It is about working class, blue collar people hav-
ing access to credit and capital. And, yes, we would like to see race
considered because there still is a disparity in that.

But the key is this: If left to their own demise, financial institu-
tions historically would have really ignored low-wealth neighbor-
hoods in low-wealth populations. That is a fact. What happened is
they closed a lot of branches, they closed a lot of shops and in their
place in urban and rural areas came the payday lenders, the pawn-
shops, the subprime and the high-cost lenders. And that happened
under several Presidents’ watch. That is what we are trying to fix
to make this work properly, safely and soundly, and effectively in
these low-wealth neighborhoods. Thank you for listening to me.

The CHAIRMAN. I will now recognize myself. First, for some rea-
son, the question of ACORN, I would guess we will amend in all
saying mighty obsessions from fairly small acorns will grow. This
one organization appears to be totally dominating the thinking of
my colleague, not during the period when the Bush Administration
was funding it. There was apparently a pass for the Bush Adminis-
tration. I haven’t been able to find any insistence that we cut off
funding from ACORN when it was coming from the Bush Adminis-
tration. There was also this question about their testifying. I
checked. The last time they testified when we were the Majority
was in June of 2007, which was probably the first time since we
had only taken over before. So they did testify once over 2 years
ago. The notion that some recent change has occurred has no basis.
But I also want to talk about the—the gentleman from Texas
talked about contradictions. It seems to me that he has himself
evinced one when he first said that the problem with CRA is that
it was forcing people to get mortgages where the lending standards
were relaxed.

He then said that because of the actions by this committee, the
credit card bill and the mortgage bill he said, we have cut off credit
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to low-income people. I wish that those were more true, that they
had gone into effect. The credit card bill which passed doesn’t go
into effect for some months, although I am inclined to think we
may have to push that up because the credit card companies have
been abusing it. The restrictions we have put on mortgages haven’t
gone into effect yet. We passed them. They haven’t become law yet
because the Senate hasn’t passed them. But the theory is this: He
says that there are people and those of us who support the CRA
who are pushing for relaxation of mortgage standards, of no-doc
loans that the gentleman from Minnesota mentioned. Exactly the
opposite is the case. It has been we on the Democratic side who
have consistently tried to enact regulations and laws to prevent
those abusive forms of loans. In 1994, when the Democrats last
controlled Congress before 2007, this committee passed—it wasn’t
me. It was my predecessor. It was the senior Democrat, John La-
Falce—the Homeownership and Equity Protection Act, which man-
dated the Federal Reserve to put restrictions on mortgage lending.
And Mr. Greenspan refused to do it. And when some of us then
tried during the early parts of 2000 to press for legislation, we
were rejected. It was the Bush Administration in 2004 that man-
dated a significant increase in the number of mortgages for people
below the median that had to be bought by Fannie Mae and
Freddie Mac.

In 2005, the gentleman from North Carolina, Mr. Watt, the gen-
tleman from North Carolina, Mr. Miller, and myself, working with
Mr. Bachus tried to get legislation through to limit exactly the kind
of loans that the gentleman from Texas said have caused the prob-
lem. And the Republican leadership said, you can’t do it. We were
ordered not do it. And we have legislation pending now. The fact
is that many of us have been concerned about housing for lower-
income people, primarily rental housing. And that has been a big
debate. I do believe that it is a mistake to push people into home-
ownership when they are not economically and in some cases so-
cially prepared to do it. I am very proud that Larry Lindsey, who
is a major official in the economic area in every one of the last
three Republican Administrations, President Reagan and both
Presidents Bush, cited me as one of the few elected officials who
has been consistently skeptical of this pushing of low-income home-
ownership. So we have tried very hard to do that.

Now we get to the CRA. The argument was first that the CRA
caused it. That is unsustainable. As Bush Administration officials
have said—Sheila Bair, George Bush’s appointee to head the
FDIC—I want to give you my verdict on CRA, not guilty. I ask that
the whole testimony go in here. So let the record show that CRA
is not guilty of causing the financial crisis. Another Bush ap-
pointee, Ben Bernanke. He is the chairman of the Federal Reserve.
He is now an Obama appointee. He was a Bush appointee when
he said that. Not just as chairman of the Federal Reserve, but pre-
viously as the head of the Council of Economic Advisors.

It is not true that CRA caused the problem. Here is what he
says, “The available evidence to date, however, does not lend sup-
port to the argument that CRA is to blame for causing the
subprime loan crisis. Our own experience with CRA over more than
30 years and recent analysis of available data”—this is November
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of 2008—“including data on subprime loan performance runs
counter to the charge that CRA was the root of or otherwise con-
tributed in any substantive way to the current mortgage difficul-
ties.”

So since the basic argument has failed, we now have a second
level argument. It was the CRA that scared the banks into giving
money to ACORN so they could cause the problem. So then the
question is, did the CRA scare the Bush Administration? Was HUD
under George Bush, which was regularly funding ACORN, intimi-
dated somehow by the fact that there was a CRA even though they
weren’t covered? Yes, there are some serious problems here. But
the notion that it was a CRA actually I have just been—Ilate flash.
I will give myself 5 more seconds.

The total funding under the Bush Administration for ACORN is
now $14,215,475. I feel like I am running a telethon. So the Bush
Administration is now, I think, at first place at $14,215,000. I now
recognize the gentleman from Texas. Who is next? Mr. Neugebauer.

Mr. NEUGEBAUER. Thank you, Mr. Chairman. I want to go back
to your testimony, Mr. White. You said that banking has changed
a lot since CRA was instituted and as you stated, you are not a big
proponent of CRA. Is it that you think that task is already—could
be accomplished by abolishing CRA or is CRA failing to accomplish
its task and you think something different is needed? Can you
elaborate on that just a little bit for me?

Mr. WHITE. Thank you, Congressman. I think it is primarily the
latter, the intentions are good, but there are better ways than lean-
ing on banks in this vague, ill-defined way to accomplish those
goals. As I indicated, first, if you think the problem is racial or
other kinds of discrimination, find those who are discriminating
and prosecute and fine them and throw them in jail, do the max.
Second, if you think it is a problem that they are lazy, they are just
not competitive—here are these profitable loans, these worthwhile
loans and they are just not finding it worthwhile because they are
lazy, they are incompetent, let us get more competition into this
area, let us encourage companies that have a successful business
model of providing good value to low- and moderate-income house-
holds, companies like Wal-Mart that were interested in entering
the financial services area, that were stonewalled, that were pre-
vented from entering this area.

Let us encourage them to enter and provide those services. If
still there is not enough financial services, then let us do it through
the public fisc, let us do it in an on-budget and transparent way;
as I indicated the Community Development Financial Institution’s
Fund is a good framework. And if it is inadequately funded, let us
fund it more adequately. That is the way to deal with these issues.

Mr. NEUGEBAUER. And I still want to go back to that last part
there, the fund. How would you fund that?

Mr. WHITE. I will pay more taxes. And I think that it is simply
the right thing to do, and the Congress, the Obama Administration,
the American people should step up and be prepared to fund it
more adequately.

Mr. NEUGEBAUER. Mr. Roberts, did you want to respond to that?

Mr. ROBERTS. We are big supporters of the CDFI Fund as well.
But the CDFI Fund works because it leverages bank financing. The
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CDFI Fund leverages about 30 private dollars for every Federal
dollar. So if you take that $30 away, you are going to have to mul-
tiple the CDFI appropriation by 30-fold. And then you won’t get the
partnership and engagement of the local banks because the CDFIs
provide financing that complements what banks find more feasible
for them to do directly. And you don’t get the additional scrutiny
of the CDFIs that the banks provide because of their participation
and so you are putting it on the Federal Government to make all
kinds of very complex underwriting judgments about all kinds of
organizations out there. It just doesn’t work. This public-private
partnership is really what has transformed the effectiveness of the
Federal policies and I will also cite Chairman Bernanke in observ-
ing that mainstream financial institutions have been pulling away
from CDFIs, that CDFIs are liquidity constrained as a result.

They are unable to meet the needs of their communities in part
because they cannot raise the private capital anymore in this cli-
mate.

Mr. NEUGEBAUER. Mr. Taylor wants his standard last 30 sec-
onds. So I am going to give it to him.

Mr. TAYLOR. Well, I want to keep trying to unconfuse people
here, Professor White and others. That a racial discrimination,
anti-discrimination law substitute for what the purpose and mis-
sion of CRA is. It doesn’t. Because CRA is about having an affirma-
tive obligation to go in and offer product. If you offer—

The CHAIRMAN. Time is up.

Mr. NEUGEBAUER. You got your 30 seconds.

The CHAIRMAN. The gentleman from North Carolina. But before
I do, I want to correct myself when I said that the Bush Adminis-
tration had given $14,275,000 to ACORN. That is through HUD.
We don’t know whether they gave them money elsewhere. That
CRA may have been scarier than I thought to the Bush Adminis-
tration. So the $14,275,000 funding from the Bush Administration
to ACORN only applies to HUD funding. We are checking on other
funding. The gentleman from North Carolina.

Mr. WaTT. Thank you, Mr. Chairman. I think we benefit from
having a copy of the CRA law in the record and I therefore ask
unanimous consent to submit a copy of the—

The CHAIRMAN. Without objection, it is so ordered.

Mr. WATT. Mr. Taylor is absolutely right, I don’t know what all
this fuss is about and Mr. White, I am just baffled by your testi-
mony. I am sorry. The notion that antitrust laws should be a sub-
stitute for CRA or that Wal-Mart should be a substitute for CRA
just—is just beyond me. I don’t understand that. Suppose, Mr.
White, that all of the banks in my community—I live in Char-
lotte—independently, they didn’t get together collectively and de-
cide this, but all of them decided that they were going to—not
going to serve any part of the priority community, would that be
a violation of the antitrust laws?
| Mr. WHITE. Congressman, I am not a lawyer. I don’t practice
aw.

Mr. WATT. It is obvious if you think the antitrust laws are going
to cover a lot of the things that CRA covers. But you have testified
here as if the antitrust laws in some way are a substitute for CRA.
And then when I asked you a question, you say I am not a lawyer.
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Mr. WHITE. Sorry. Let me continue. However, my understanding
of the antitrust laws—I was the chief economist at the Antitrust
Division—

Mr. WATT. Just answer the question, Mr. White. Do you think if
all of these banks, independent of each other, decided that they
were not going to serve the minority community or put any
branches there or make any loans, that the antitrust laws would
have any application to that?

Mr. WHITE. From a conspiracy perspective, obviously, no.

Mr. WATT. Okay. All right. Again, I just don’t understand how
you can assert to us that the antitrust laws are somehow a sub-
stitute for CRA. Do you honestly believe that us authorizing Wal-
Mart to get into banking is going to be a satisfactory substitute for
CRA? That is what your testimony was, Mr. White.

Mr. WHITE. Congressman, I don’t understand what the argument
is—

Mr. WATT. I don’t understand it either.

Mr. WHITE. Profitable loans that somehow aren’t being made by
these profit-seeking institutions.

Mr. WATT. I understand that. I agree with that. But I don’t know
how you wipe the law off the book that says you shall make loans
in your community and solve a problem that you just acknowledged
is a problem. I agree that we are underserved in our community.
Do you think banks have any obligation to serve the communities
in which they operate?

Mr. WHITE. Congressman, I don’t see this kind of community
focus—

Mr. WATT. That is not the question I asked. Do you acknowledge
that banks have some obligation to serve the communities in which
they operate?

Mr. WHITE. Under the law—again, I am not a lawyer—appar-
ently they do.

Mr. WaTT. Okay. All right. And do you disagree with the con-
gressional findings that regulated financial institutions have con-
tinuing and affirmative obligations to help meet the credit needs of
the local communities in which they are charted? Do you disagree
with that?

Mr. WHITE. I don’t think that is good public policy. I don’t think
that is the way financial institutions ought to be bullied or forced.

Mr. WATT. You don’t think that ought to be the law?

Mr. WHITE. It is a matter of public policy and I disagree. I re-
spectfully disagree.

Mr. WATT. I would be—I would actually be happy for you just
testified you disagree with any kind of CRA obligation. But to come
in here and tell me that Wal-Mart is a satisfactory substitute for
this obligation just insults my intelligence. And to tell me that the
antitrust laws will solve the problem when the antitrust doesn’t
cover any of this obligation is just—I don’t understand that. I don’t
know how you can with integrity do that to this committee.

Mr. WHITE. Congressman, if the problem is not enough competi-
tion, then we want to make sure that—

Mr. WATT. If I thought that was the problem, I would solve it the
way you suggested. But the problem is lack of service, not lack of
competition.
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The CHAIRMAN. The gentleman from California.

Mr. RoYCE. Thank you. I was going to ask Mr. White a question.
And it comes from an article written by Stanley Kurtz, as senior
fellow at the Ethics and Public Policy Institute. His argument is
this. He says ACORN’s local CRA enabled pressure tactics served
to entangle the financial system as a whole in the subprime mess.
This is his thesis. He says by using CRA and ties to sympathetic
congressional Democrats, ACORN succeeded in drawing Fannie
Mae and Freddie Mac into the very policies that led to the current
disaster. And here is the way in which he lays out this case. He
says ACORN’s efforts to undermine credit standards in the late
1980’s taught it a valuable lesson. However much pressure ACORN
put on banks to lower credit standards, tough requirements in the
secondary market run by Fannie Mae and Freddie Mac served as
a barrier to change.

Back then, Fannie and Freddie refused to buy loans that failed
to meet high credit standards. If, for example, a local bank buckled
to ACORN pressure and agreed to offer applicants a 5 percent
downpayment rate instead of the normal 10 to 20 percent, Fannie
and Freddie would refuse to buy up the mortgage. That would
leave all of the risk of these shaky loans with the local bank. So
again and again, local banks would tell ACORN that because of
standards imposed by Fannie and Freddie, they could lower their
credit standards only by a little.

So the 1980’s taught ACORN that their Washington lobbyists
would have to bring inside pressure on the government to undercut
credit standards at Fannie and Freddie. Only then would local
banks consider making loans available to customers with bad credit
histories, with very low wages, with virtually nothing in the bank
and even with bankruptcies on record. And precisely because
ACORN’s local pressure tactics were working, banks themselves
wanted Fannie and Freddie to loosen their standards still further
so as to buy up still more of the high-risk loans they had made at
ACORN’s assistance.

So by 1993, a grand alliance of ACORN, national Democrats and
local bankers looking for someone to lessen the risks imposed on
them by CRA and ACORN were uniting to pressure Fannie and
Freddie to loosen credit standards still further. He goes on in the
article to explain that ACORN called for at least half of Fannie and
Freddie’s loans to go to low-income customers. At first, the Clinton
Administration offered to set aside 30 percent, but eventually
ACORN got what it wanted.

By early 1994, the Clinton Administration floated plans for com-
mitting $1 trillion in loans to low- and moderate-income home buy-
ers which would amount to about half of Fannie Mae’s business by
the end of the decade. Wall Street analysts attributed Fannie’s
willingness to go along with the change to the need to protect itself
against still more severe congressional attacks. And this sweeping
debasement of the credit standards was touted by Fannie Mae’s
Chairman, Chief Executive Officer, and Obama advisor, James A.
Johnson. This is also the period when Fannie Mae ramped up its
pilot programs in local partnership with ACORN, all of which be-
came precedence and models for the pattern of risky subprime
mortgages at the root of today’s crisis. At both the local and na-



29

tional level, ACORN served as the critical catalyst, levering pres-
sure created by the Community Reinvestment Act and pull with
Democratic politicians to force Fannie Mae and Freddie Mac into
a pattern of high-risk loans and a disastrous disregard of the most
basic financial standards. I know there are other factors in here be-
cause I know in 1992 the CRA Act—the GSE Act was passed set-
ting those mandates that Congress basically set those housing
mandates for the GSEs.

But Mr. White, I was going to ask you if you believe that low-
ering those standards, getting standards down to zero percent or
3 percent or 5 percent in connection with the push to have half of
the portfolio held by the GSEs in subprime and alt-A contributed
to housing bubble and to the problem?

Mr. WHITE. Congressman, I have no knowledge at all about
ACORN’s actions, what they did, what they didn’t do. So I really
cannot comment on that. As my testimony indicated, everything I
know about who was originating the subprime mortgages, who is
investing in them, they are primarily non-CRA covered institutions.
Where you did have CRA-covered institutions like Washington Mu-
tual, like Wachovia, like the depository side of Countrywide, like
Citi, they were investing because they saw this as a profitable in-
vestment, not because of CRA.

There is excellent empirical work that has been done by econo-
mists at the Federal Reserve Bank of San Francisco, Elizabeth
Laderman and Carolina Reid. I urge everyone in this room to read
that article. It is excellent.

The CHAIRMAN. Thank you, Mr. White. The time has expired. I
recognize the gentlewoman from New York.

Mrs. McCARTHY OF NEW YORK. Thank you very much, Mr.
Chairman. And I thank you for the hearing. I am really finding
this extremely interesting. I am also one of those Representatives
who has very wealthy people in my community. The majority of
them are probably middle-income families and I have underserved
areas. But listening to this conversation from both sides of the
aisle, from everything I understood, CRAs were to help all people,
not just minorities.

Now, I have an area—a community came to me several years
ago. They had no bank, they had no food store. All they had were
payday loan places to go cash their checks. Yes, they have small
homes. But they are all hard workers and over the years we have
been able to have CRAs come in. We have had community develop-
ments coming in. And I have to say, you drive down Main Street
nowadays, and it is a busy place. You have a beauty shop, you have
a bank, you have the supermarket. These are things that work.

Now, did anybody ever come in there? It is not that the residents
didn’t want it. And by the way, from what I can see, banks, when
they do go into these communities, make money. That is why I am
seeing a battle going on right now in my district because I have
credit unions that want to go into the underserved area and now
all of a sudden, I have banks that want to come into the under-
served area. Nobody is telling them to go in there. They want to
go in there. They work. They need to cash their paycheck. They
need to take out loans to buy a home.
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These are things that are going on. So my concern is, if we did
what were the CRAs, who would come in to some of these commu-
nities? We have rural areas in the west, that whole towns are shut
down and a community development can go in there and help
them. CRAs can go in and help them rebuild their towns. We have
seen it. But you have to have faith in the community. And I think
that is the important thing. Mr. Taylor, you have been shut off so
many times, getting 30 seconds right at the end.

From hearing your testimony, I certainly agree with you on the
majority of issues that you are talking about. But when I talk
about modernizing or reforming the Community and Reinvestment
Act, what the effect such as payday loans and other services that
may be underserved in low-income areas are the only things that
they have to rely on. What is going to happen to people when they
need to cash their check? And I will give you some time to answer
those questions.

Mr. TAYLOR. Sure. And that is a very good example of the regu-
latory malaise that we have suffered over the last several years
where full service bank branches have been able to close their
branches and in their place have popped up these hybrid, high-cost
alternative basic banking services like payday lenders, pawnshops,
and check cashers. And community groups, many of our members
have struggled with financial institutions to try to get them to open
branches all over the country in underserved areas.

And they do it kicking and screaming. But I have to say—and
I will give you examples, like Houston’ fifth ward, which is a pre-
dominantly African-American community that didn’t have a single
bank branch in it. We challenged this bank to try and open a
branch there. They said there is no way, it is not profitable. They
forget the fact that while the average income may be less, there is
a denser population, so there is more incomes. Low- and moderate-
income neighborhoods does not mean everybody is not working. It
means about 15 percent of them are not. That means 85 percent
of the people in those neighborhoods are working and they need
basic banking services.

So what happened to this bank? They opened a branch in Hous-
ton’s fifth ward. They predicted that maybe in 5 years, they would
be profitable. Within the first year, it became the most profitable
branch in this bank’s network, that first year. And this is true in
Roxbury where I come from, in other communities around the
country where they have opened branches and they have found in-
deed there is a pent-up demand, indeed they can make a profit. So
I think what we really need to do is—I would like to see those pay-
day lenders go out of business altogether. I would like to see the
check cashers have a nominal impact in these neighborhoods.

I would like to see the same kind of basic banking services that
are available to upper- and middle-upper-income white Americans
available to blue collar, white, black, brown Americans throughout
this country. I think that would be a Democratic society and a fair-
er system.

Mrs. McCARTHY OF NEW YORK. We have heard the argument
here on those kind of hearings from the other side of the aisle, that
a lot of their constituents like going to the payday and they don’t
want to see them closed. But just to close your argument, and I
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know you have said it a million times. Kenneth Lewis, CEO of the
National Urban League Annual Conference spoke there. And he ba-
sically talked about how Bank of America supports CRAs, they
have had good relations with it, and they see it as a future for
many, helping middle-income and lower-income families. So I
thank you for your testimony and I yield back the balance of my
time.

The CHAIRMAN. The gentleman from Texas, Mr. Marchant.

Mr. MARCHANT. Thank you, Mr. Chairman. I would like to focus
my questions on the expansion of the CRA into other financial in-
stitutions. For Mr. Taylor, is it your opinion that the—if the CRA
even if the CRA was properly enforced under current law that it
would not provide sufficient community investment or community
loans?

Mr. TAYLOR. If it was properly enforced, it would be helpful, but
it wouldn’t do as much as we could do to bring more capital and
credit to underserved neighborhoods.

Mr. MARCHANT. But to the banking commissioner, you testified
that you currently do not have any banks that—in Massachusetts.
Is this State charter or State and Federal charter?

Mr. ANTONAKES. State charter.

Mr. MARCHANT. State charter that are in noncompliance and that
are written up under CRA?

Mr. ANTONAKES. Not at the current time. There was a time in
which we had a significant portion that were not compliant. But at
the current time we have—I believe it is—I believe we have—all
of our banks are in compliance.

Mr. MARCHANT. Under H.R. 1479, the CRA has expanded the
independent mortgage companies, mainstream credit unions, insur-
ance companies, security firms, and investment banks. Now, if—
from the argument of simplicity and the argument of enforcement,
if the opinion is that CRA is not being enforced currently among
the banks and it has not been effective, how would you add all of
these additional entities in there which obviously have very com-
plicated implications as their loan portfolios?

Mr. ANTONAKES. I would argue that the law is not consistently
applied and certainly there are ways to improve and that is what
we are discussing today. And 30 years is a long time in banking,
in the industry and banking practices have changed. Secondly,
there are new players in the market. And I think that is what has
to be reflected as well. Let me say this about our application of
CRA to credit unions. We have applied CRA to credit unions since
1982, and there has been a lot of discussion regarding regulatory
reform, about a regulatory arbitrage and a race to the bottom.

In Massachusetts, if you are a State-chartered credit union, you
will comply with CRA. You can flip to a Federal charter if you want
to lawfully and you can get out from under that obligation. In 27
years, no Massachusetts State-chartered credit union has ever
flipped its charter to evade its CRA responsibilities. Is there an in-
creased compliance cost associated with CRA? Yes, there is. One I
think we have to make sure is appropriate and commensurate with
the market share of the institution. Those credit unions that have
flipped charted in a few instances for other reasons have all told
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us that we maintained our CRA program after we started oper-
ating under a Federal charter because it was good business.

Mr. TAYLOR. Can I answer that?

Mr. MARCHANT. I would like to hear Mr. Taylor’s opinion.

Mr. TAYLOR. First off, I do want to thank you because it sounds
like you are really thinking this through and it is a very thoughtful
question. And it gives me the opportunity to say you are absolutely
right, a number of these agencies would have to either create new
departments to be able to regulate under CRA or, as it should be,
it moves over to the Consumer Finance Protection Agency. We
could have one agency that works on this law along with the others
that applies to all the financial services sector so that you can
streamline the process for having this oversight with the single
agency rather than having multiple agencies now develop new de-
partments.

Mr. MARCHANT. Expanding it into, for instance, investment
banks, securities firms, what would be the name of a security firm?

Mr. TAYLOR. The name of a security firm?

Mr. MARCHANT. Would it be Goldman Sachs? I am trying to un-
derstand—

Mr. TAYLOR. Yes, it would be. But it would be obviously.
| f"I‘he CHAIRMAN. It would have to be; there aren’t many others
eft.

Mr. TAYLOR. Obviously, those without a retail presence would
have a different obligation. Their obligation would be to make sure
that they are actually securitizing loans that relate to low- and
moderate-income products that have been generated by the finan-
cial services sector. If they say, for example, we are not going to
securitize any loans that are not—let us take mortgages—not on
houses that are worth less than $400,000, well, that pretty much
cuts out most of the middle class and low- and moderate-income
people altogether.

So they have an obligation to report what they are doing and not
doing to—also to be able to do investments in institutions that act
as intermediaries and partners with the financial institutions,
banks to have those security firms and investment banks invest in
them so they can develop jobs, housing, rental housing. Yes.

The CHAIRMAN. Time has expired. I now recognize the gentleman
from Texas. And he has agreed to yield me 30 seconds. We heard
from the gentleman from California that if you are Fannie Mae and
Freddie Mac—I want to add a couple of facts. I am quoting now.
“In 1996, the Department of Housing and Urban Development re-
quired that 42 percent of Fannie and Freddie’s mortgage financing
should go to borrowers with income levels below the median. Clin-
ton administration.” “In 2004, HUD revised these goals, increasing
them to 56 percent and additionally mandated that 12 percent of
all mortgage purchases be ‘special affordable’ loans, made to bor-
rowers with incomes less than 60 percent of the median, a target
that ultimately increased to 28 percent for 2008.” “After this au-
thorization to purchase subprime securities, subprime and near-
prime loans increased from 9 percent in 2001 to 40 percent in
2006.”

Now, obviously, we are talking here about the Bush Administra-
tion from 2001 to 2006 and the Bush Administration that brought
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this up from 42 to 56 and specifically mandated 12 percent be for
people below median. And I do not like to quote without giving
credit. So let me note that I am quoting from the Hensarling
amendment added to the mortgage bill at the motion of the gen-
tleman from Texas. The gentleman from Texas, Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman. Let me move quickly.
Friends, thank you for your testimony. Just for the record, if you
agree that the CRA was not, not, N-O-T, a cause of this financial
crisis, will you kindly raise a hand? Let the record reflect that all
have concurred that the CRA is not the cause.

Now, Mr. Taylor, you have been very courageous today and I
thank you. You have indicated that facts don’t seem to make a lot
of difference in this conversation, this dialogue. I would like to say
argument, but I am not sure that it really is an argument at this
point. And do you agree that you have said that the facts don’t
make a lot of difference? Is this true? Did you say this?

Mr. TAYLOR. Yes, I did.

Mr. GREEN. Would you agree then it is not about facts when
facts don’t make a difference? Would you agree with this premise?

Mr. TAYLOR. Yes.

Mr. GREEN. If it is not about facts, what is it about, Mr. Taylor?

Mr. TAYLOR. I suppose it is politics, it is posturing. Unfortu-
nately, what it is not about is trying to make sure that this free
market, this financial services system works to the benefit of all
people, including working class people and people who are working
their way up the economic ladder. Because if you don’t have access
to quality products from banks and others so that you can build
wealth, you are not going to be very successful in this democracy,
in this capitalist system. That is what this is all about unfortu-
nately. I honestly don’t get some of the Republicans. I don’t get it
at all frankly because they ought to be embracing the CRA because
it is about making the free market work in a safe and sustainable
way and making sure that their constituents who are not wealthy
people, but some of them are presumably working class people,
that they have the opportunity to try to build wealth and realize
their version of the American dream. I don’t get it.

Mr. GREEN. Let me intercede and make a couple of comments
quickly and perhaps you will have an opportunity to respond to
some other things. You mentioned Texas, and Houston, Texas. I am
aware of what you speak. And the truth be told, once the first bank
came in and started to rake in the dollars in the coffer and the cof-
fers started to expand, other banks decided that this is really not
a bad idea. And we now have many banks that have gone into
some of these neighborhoods simply because someone forced lit-
erally the first to go in, forced in a sense they were cajoled and en-
couraged. No one did it physically.

Mr. TAYLOR. That there was a law that required it—the CRA.

Mr. GREEN. The CRA as strong as it is didn’t do enough to help
us to the extent that I would like to see us helped. Finally, I want
to make a comment to no one in particular, but just the people. It
is easy to be your brother’s keeper when you don’t have to keep
your brother. We have a lot of folks who talk about keeping their
brothers until it is time to be the brother’s keeper. And at that
point, CRA becomes invidious, community development bloc grants
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become too much for those who have too little. They always seem
to find a way to be their brother’s keeper until it is time to keep
their brothers. I yield back the balance of my time.

The CHAIRMAN. The gentleman from New Jersey.

Mr. LANCE. Thank you, Mr. Chairman. I yield 30 seconds to Mr.
Hensarling.

Mr. HENSARLING. I thank the gentleman for yielding just to re-
spond to our chairman’s comments. As I listened to his words, it
seems like he doesn’t debate the facts. He just simply wants to as-
sess the blame. And I know that no one will miss President Bush
more than our chairman. But I don’t see him denying the fact—

The CHAIRMAN. Will the gentleman yield?

Mr. HENSARLING. It is not my time.

The CHAIRMAN. Will the gentleman yield? No. I don’t deny the
fact. I just would note that in 2004, when the Bush Administration
upped those homeownership goals, I objected to them. So I am very
much acknowledging the facts and putting the blame where it lies,
on George Bush, not CRA.

Mr. HENSARLING. Assuming the gentleman still continues to
yield time—and I know that the gentleman quoted from an amend-
ment of mine. I will take the chairman at his word that he fought
that proposal. I assume that it is in the record. But again, it was
the chairman who said, I believe, when it comes to dealing with
safety and soundness issues on Fannie and Freddie, that he want-
ed to roll the dice. And so I will return—

The CHAIRMAN. Let me ask for unanimous consent for an addi-
tional minute. And I will take 30 seconds and yield to the gen-
tleman. Yes, I did say that. I was talking about affordable rental
housing and I am a little surprised that the gentleman said he will
take me at my word. I will provide for him the quotation from
Bloomberg in 2004 when I specifically was quoted as objecting in
the article by Jim Tyson to that increase in homeownership goals
saying it was bad for Fannie and Freddie and bad for the home-
owners.

Yes, I was willing to do more and gamble for what was rental
housing. And I will supply to the gentleman that quotation from
2004 and put it in the record and yield to him the rest of his time.

Mr. HENSARLING. Well, certainly it is not necessary and I apolo-
gize if it appeared that I wasn’t taking the chairman at his word.
I take the chairman at his word. I don’t recall that specific debate,
but I take you at your word. But again, I think the facts speak for
themselves as to what happened, what contributed to the cause in
the subprime debacle. We will continue to debate it. Again, all I
have heard from the chairman is not necessarily debating the facts,
simply who is to blame. And I thank the gentleman from New Jer-
sey for yielding.

Mr. LANCE. Thank you.

The CHAIRMAN. With unanimous consent, we will give the gen-
tleman 5 minutes.

Mr. LANCE. Thank you very much, Mr. Chairman.

The CHAIRMAN. And the rest of the members will ask him not to
yield to us again.

Mr. LANCE. Thank you, Mr. Chairman. Number one, let me say
that from my perspective, I certainly respect the point that the
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CRA is not responsible for the subprime crisis. I have a great re-
spect for Larry Lindsey and also for Ben Bernanke. Number two,
I hope that this Congress defunds ACORN. And I am sorry that
there was funding by the Bush Administration, and now by the
Obama Administration, and I think ACORN has widely been dis-
credited.

Number three, I think that banks are chartered to be responsible
to their communities both at the State and the Federal level. Num-
ber four, however, to get to my line of questions, the Congressional
Research Service has indicated that some bankers have identified
CRA as the most burdensome regulation placed upon them. And
this has been the experience based upon discussions I have had
with bankers in the district in New Jersey I represent. Does the
panel have recommendations on how to simplify the regulations
that currently exist regarding CRA? Yes, sir?

Mr. ROBERTS. Yes. There are some regulations that are too com-
plicated. There are a lot of restrictions on where banks can get
credit for making loans and investments. Instead of saying go and
lend to low- and moderate-income places, the rules basically say,
we are only going to give you credit if you invest within a certain
radius of where you are. And if you want to join with other banks
and work together, we are not going to give you credit if some of
those other loans go elsewhere. And this rule makes it very hard
to get things done. Another example is: in New York, a key part
of the financing for rental housing are letters of credit. It has been
almost impossible for the banks to get CRA recognition for their
letters of credit. They are incredibly important to the system.

Mr. LANCE. That would be a commonsense reform in which we
should engage statutorily in your judgment. Mr. Taylor, your
views?

Mr. TAYLOR. First, I don’t know how old that document is you
are reading from. Do you have it in front of you? Because it sounds
pretty dated. Because actually it is dated, right?

Mr. LANCE. I do not have a date on it.

Mr. TAYLOR. We actually follow this pretty well and I think the
complaints from the banking institution as regards to CRA regula-
tion have been pretty quiet and pretty subdued over the last sev-
eral years. Furthermore, you should probably know, you probably
already do know that the bankers and the American Bankers Asso-
ciation support expanding CRA to credit unions and others.

Mr. LANCE. I am not suggesting—

Mr. TAYLOR. No. I am saying that if they support expanding it,
I doubt that they would continue to argue that it is too burdensome
for them. I just haven’t heard that. And what I have read is that
o}f; all the regulations that are imposed on them, it is really not
the—

Mr. LANCE. The bankers with whom I have spoken in my dis-
trict—

Mr. TAYLOR. Can I have their names, sir? I am just kidding.

Mr. LANCE. I would be happy to supply the bankers with whom
we have discussed this.

Mr. WHITE. Well, first let me address what John was just saying.
Of course, the bankers would want to have the pain expanded, mis-
ery loves company. That doesn’t come as a surprise. As I indicated
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in my testimony, if you are going to keep CRA and do anything
about it, quantify it. Change it from this vague leaning on type of
regulation, quantify it.

Mr. TAYLOR. Quotas.

Mr. WHITE. Make it clear.

Mr. LANCE. Thank you. Commissioner Antonakes, do you have a
view on how we might improve the system?

Mr. ANTONAKES. Sure, Congressman, I do. I think we have to ac-
knowledge that diversity of our banking system is very important
in this country. The large money center banks had to leverage dur-
ing this period the community banks have continued to lend. So I
do think we have to increase the risk base manner in which we su-
pervise with CRA compliance. There is a very big difference in how
we should—

Mr. LANCE. —versus the largest banks in the—

Mr. ANTONAKES. The largest banks in the country.

Mr. LANCE. And I yield back the balance of my time. Thank you,
Mr. Chairman.

Mr. GREEN. [presiding] The Chair now recognizes Mrs. Capito for
5 minutes.

Mrs. CApPITO. Thank you, Mr. Chairman, I am going to pass on
questions in the first panel. Thank you.

Mr. GREEN. The Chair recognizes a person who should have been
recognized, Mr. Cleaver, for 5 minutes.

Mr. CLEAVER. Thank you.

I am having a really weird experience serving in Congress. And
I guess over the last few months, I am experiencing things that I
just didn’t believe to be a part of life, real life. And it is just amaz-
ing and that is—and I guess I just didn’t understand how we are
supposed to function here. I didn’t come up to function in a way
that I have seen, which is no matter what, we are required, I think
in this body to challenge indisputable, unarguable facts, no matter
what, we just ignore it. Since I have been here, I see people talking
right past each other. And I don’t even know why some of this con-
versation is going that is taking place.

I have a lot of follow up with what Congressman Mel Watt had
earlier said. He introduced the CRA to the record. He wanted it to
be placed in the record. I want to quote from the Act. I know that
is not the way we are supposed to conduct business here, but I
think this is important. According to the Act, “lending is supposed
to be consistent with the safe and sound operation of such institu-
tions from the Act.” That is not my philosophy, it is not biblical.
It is the facts, it is what is in the law. I will yield to anyone on
the panel, in Congress, in the audience, or on the Redskins. If they
can read from the Act anything that says something contrary to
what I just read. I will yield to anyone on the planet.

Yes, sir, I want you to stand up and state your name.

Mr. PINTO. I am going to be on the next panel. My name is Ed
Pinto. I am representing myself—

Mr. GREEN. Mr. Cleaver, let me do this, this is a little bit irrele-
vant. Why don’t we hear from the gentleman on the next panel,
and I am confident that we will be back.
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Mr. CLEAVER. Well, we may not need to hear from him. If he
doesn’t have the bill, and is not going to read from the bill, it is
irrelevant to the question I asked. Do you have a bill?

Mr. PinTO. I have the—

Mr. CLEAVER. Were you getting ready to read from the bill?

Mr. PinTO. I have the post bill, I don’t have the existing bill.

Mr. CLEAVER. Maybe I wasn’t clear. I want anybody to read from
the bill anything contrary to what I just read.

Mr. Chairman, I yield back the balance of my time.

Mr. GREEN. Let me do this. We will make sure that you have a
copy of the bill and when we return, you’ll have an opportunity to
read.

Friends we have two votes, this should take approximately 30
minutes. We will recess for approximately 30 minutes—hold it for
a moment, I am being given some additional intelligence.

We have one additional member who would like to ask questions,
I am told he is immediately available, Mr. Ellison, and as soon as
he comes in, we will take him and have him ask his questions.

Mr. Ellison, we will recognize you for 5 minutes.

Mr. ELLISON. All right, thank you.

Thank you, Mr. Chairman. I am multi-tasking here. Mr. Taylor,
as you know, the CRA offers great flexibility to cover institutions
with how they can comply. Have these particular institutions found
innovative ways to which to do so such as funds that invest directly
in underserved communities?

Mr. TAYLOR. Yes. In fact, the banking industry has been very
creative and I think somewhat aggressive in trying to find and
work with organizations like LISC and other intermediary organi-
zations, with community development organizations, community
development and financial institutions, a number of other mecha-
nisms to try and serve on the underserved populations. And then
some of the larger banks have created whole community develop-
ment departments, investment departments and community devel-
opment, affordable housing programs, very innovative, creative and
very effective programs.

Mr. ELLISON. Thank you. Should Congress consider including
broker dealers under the CRA?

Mr. TAYLOR. Say it one more time.

Mr. ELLISON. Should Congress consider including broker dealers
under the CRA?

Mr. TAYLOR. What has happened in the evolution of the financial
services sector is that in lieu of branches, many of these financial
institutions, the banks, have been using brokers and broker dealers
as a way of accessing or creating large—sending product into com-
munities. And I think it is high time that this got looked at within
their CRA exam as part of what they are doing and not doing in
underserved communities.

Mr. ELLISON. Thank you.

This question is to everybody, feel free to dive in. What are your
thoughts regarding whether authority relating to the CRA should
continue to remain with the functional regulators or should be
moved to a new consumer financial protection agency. I invite any-
body to answer that one.
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Mr. ANTONAKES. Congressman, I will start. I support the cre-
ation of the CFPA as a rulemaking body, I think primary enforce-
ment should be retained with the prudential regulators, however I
believe that CFPA should have the ability to step in if they deemed
deem enforcement to be unsatisfactory by the Federal regulators.

Mr. ELLISON. So like back stop jurisdiction.

Mr. ANTONAKES. Correct.

Mr. ELLISON. Others?

Mr. TAYLOR. I think it is imperative that the Consumer Finance
Protection Agency include oversight of CRA. What more evidence
do we need from the existing regulatory agencies who treated this
law like a stepchild regulation for most of its history. Ignored it for
many periods and really have just simply ended the public hear-
ings, created great inflation, CRA great inflation where beginning
in the 1990’s, you looked at for the first 5 years, 5 percent of banks
failed the CRA ratings, some years it was as close at 10 percent,
so now it is consistently less than 1 percent, even in the period
where we had the worst lending practices in modern history.

So we need someone whose mission it is to look out for the tax-
payer, to look out for the consumer, to look out for the homeowner,
the small businessperson so we need the CFPA to have oversight
on this.

Mr. ELLISON. I would like to follow up on that question. I am
aware that there have been different grades that the industry has
received with regard to CRA compliance, and now it is like less
than 1 percent, before it was not nearly that high. And yet we have
seen the proliferation of fairly disturbing practices. How do you ac-
count for that?

Mr. TAYLOR. Well, I can’t. But I can tell you having served on
the Consumer Advisory Council of the Federal Reserve and worked
with all these Federal agencies, we have been frustrated over the
years, terribly frustrated in trying to get them to focus, indeed
focus on a lot of predatory lending and the problems that brought
this Nation economically to its knees. And we just haven’t been
able to make any headway. Even the recent rules that the Fed fi-
nally released, they released them in July 2008, long after the
economy had collapsed, long after they knew that these were prob-
lematic. So the sheriff dropped the ball, they did not enforce the
law.

Mr. ELLISON. But the sheriff got an “A.” The sheriff was passing
out—

Mr. TAYLOR. I don’t know who gave the grade.

Mr. ELLISON. You know what I mean, though. Mr. Roberts, do
you want to dive in?

Mr. ROBERTS. Right. If you make an analogy here between CRA
grades and school grades, on CRA, you can get an “A,” “B,” “D” or
“F;” you can’t get a “C.” And that is required by the Congress. So
if you are a regulator, you are going to give somebody who is really
a “C” student a “B” or going to give them a “D?” “D” is pretty bad.

Mr. ELLISON. So what you are saying is we need to reform the
way we rank CRA compliance?

Mr. ROBERTS. Absolutely. I would add a “C” grade, a low satisfac-
tory grade. And then I think we need to have both carrots and
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sticks to encourage good performance and discourage poor perform-
ance.

Mr. ELLISON. Okay, okay, very good. Mr. White, you didn’t weigh
in on this one.

Mr. WHITE. I was asked this question before by Representative
Waters. I don’t see CRA as being part of the CFPA.

Mr. GREEN. You will have to make it brief, because we have a
vote.

Mﬁ ELLIsON. Well, that is all the time I have, thank you very
much.

Mr. GREEN. We will stand in recess for approximately 30 min-
utes.

Mr. WHITE. Will you need this panel?

Mr. GREEN. The panel is excused. Thank you for your attendance
and for your testimony.

[recess]

Mr. GREEN. We shall now reconvene the hearing. I would like to
introduce the third panel and thank the persons who are part of
this panel for waiting and being so patient. We have with us: Ju-
dith A. Kennedy, president and chief executive officer of the Na-
tional Association of Affordable Housing Lenders; Michael A.
Stegman, Ph.D., director of policy and housing at the MacArthur
Foundation; Mr. Edward Pinto, real estate financial services con-
sultant; Ms. Leslie Andersen, chief executive officer, Bank of
Bennington, on behalf of the American Bankers Association; and
our final witness will be Mr. Orson Aguilar, executive director of
The Greenlining Institute.

All witnesses having been introduced, I shall now ask that each
witness have 5 minutes to summarize your testimony, after which
you will be subjected to questions. We will start with Ms. Kennedy.

STATEMENT OF JUDITH A. KENNEDY, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, NATIONAL ASSOCIATION OF AFFORD-
ABLE HOUSING LENDERS (NAAHL)

Ms. KeENNEDY. Thank you, and good afternoon. As I was pre-
paring for this testimony, I kept thinking about a eulogy Senator
Ted Kennedy delivered 3 years ago at a service for Senator Prox-
mire. Senator Ted Kennedy opened by saying that Senator Prox-
mire was a true American profile in courage. I assumed it was be-
cause of the infamous, famous, genocide treaty that the Senator
worked so hard to have enacted. But in fact, Senator Kennedy rec-
ognized Proxmire for his Banking Committee work first, saying
nearly 30 years after he passed it, his Community Reinvestment
Act has produced literally hundreds of billions of dollars worth of
private sector investment in our Nation’s urban and rural commu-
nities.

And not many others can claim such an accomplishment. He
made America a better place with CRA. I absolutely agree. After
the memorial service, you won’t be surprised to hear that the Sen-
ator, his wife, and I talked about what was happening in the GO
zone and how to use CRA to better help redevelopment.

Our mission, NAAHL’s mission is 100 organizations, banks, non-
profits, foundations, and others all devoted to funneling those hun-
dreds of billions of dollars of private capital leveraging scarce
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funds. You heard Buzz Roberts, one of our board members, speak
earlier about leveraging 30 to 1. On affordable rental housing, CRA
leverage is about 25 to 1. So it has been a huge success story and
I think probably not well-known. For example, we had $100 billion
invested in low-income housing tax credits in 20 years, and $8 bil-
lion in new markets tax credits in just 7 or 8 years. Every year,
for the last 5 years, CRA-reportable HMDA data confirmed $400
billion in loans made by banks to low- and moderate-income peo-
ple—$50 billion way understates loans made on family affordable
rental housing.

So you won’t be surprised I am here to say, don’t throw the baby
out with the bathwater, and don’t cut the baby in half. This is huge
business, and it does not involve lowering of standards. We should
recognize though that the regulations haven’t caught up with best
practice by banks under CRA. We should also recognize that CRA’s
success story has been focusing on community development needs,
i.e. the needs of low- and moderate-income people. So as you go for-
ward, our recommendations are really going to be around. Don’t
lose the focus, don’t undermine the success by asking CRA to do
what other laws were intended to do.

First and foremost we say, please address the weaknesses in the
current regulatory structure. The deferred maintenance in updat-
ing the regulations, the process by which the examinations go on,
all are badly in need of updating.

But second, do no harm, for more than 30 years, this law has en-
couraged insured depositories to meet the credit needs of their com-
munities on safe and sound terms, and any changes in the law
should be carefully considered, practical to implement, and
incentivize lenders to engage in high-impact activities. But finally,
address the dual mortgage problem. In 2001, NAAHL partnered
with former, now deceased, Fed Governor Ned Gramlich to high-
light the craziness of a dual mortgage market. In 2004, we did an-
other symposium and we could never communicate adequately the
chaos that the unregulated alternative network of mortgage origi-
nators was wreaking, we now know.

So is CRA is a success story? Absolutely. Maybe one of the suc-
cesses is CRA has created a cadre of bankers and banks who now
get it. They recognize that you can do good in underserved, as
Caroline McCarthy spoke of today, on fair terms and make money.

We think it is going to be critical that CRA is revitalized for
preservation of affordable rental housing. Let me give you one Ala-
bama example, I can’t help it, not just Rosa Parks Homes, in the
last 5 years, 41 banks in Alabama, through our nonprofit Ala-
bama’s Multifamily Consortium, have developed two 56-unit elderly
properties in Birmingham. Beautiful blessings on their commu-
nities.

One of the more interesting things that has happened with CRA
money recently in the State of California where they have these
budget problems, our member Low Income Investment Fund has
been essentially asked by daycare centers and charter schools to re-
insure the State of California. When California can’t provide sub-
sidy money owed to daycare centers and charter schools in low-in-
come areas, somebody still has to still provide the milk. And so our
Low Income Investment Fund has been using CRA dollars from
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banks to extend bridge loans to these entities to provide what they
need for the low-income kids so parents can go to school—go to
work, maybe go to school too.

[The prepared statement of Ms. Kennedy can be found on page
144 of the appendix.]

Mr. GREEN. We will come back to you when the questions are
asked. Let us move forward.

Let me make this comment for the record: all statements will be
placed in the record without objection, so as you summarize, know
that you are doing so with the understanding that your statement
will be a part of the record. Mr. Stegman?

STATEMENT OF MICHAEL A. STEGMAN, PH.D., DIRECTOR, POL-
ICY AND HOUSING, JOHN D. AND CATHERINE T. MAC-
ARTHUR FOUNDATION

Mr. STEGMAN. Good afternoon. While I appear here as an em-
ployee of the MacArthur Foundation, the opinions I express this
afternoon are my own.

I have been a longstanding student of the Community Reinvest-
ment Act, and believe there is solid evidence it has been directly
responsible for increasing lending for low-income home purchases
and, in Chairman Bernanke’s words, serving as a catalyst inducing
banks to enter underserved markets that they might otherwise
have ignored.

In my professional experience, I have never come across a CRA
mortgage program whose underwriting guidelines didn’t require
certification of our income or that employee deeply discounted teas-
er whose payments were guaranteed to explode shortly into the
loan term. Or enabled the low- or moderate-income borrower to de-
cide for herself what her monthly loan payments would be are al-
lowed deeply negative amortization. In fact, most CRA programs
with which I am familiar also require escrow accounts to assure
the borrowers timely payment of real estate, taxes, and insurance
obligations. This explains why an accumulating body of research
confirms that CRA-driven mortgage portfolios outperform other
market segments in recent years. A case in point is research that
my UNC colleagues and I have conducted over much of the past
decade, which tracks the performance of a $4.5 billion portfolio of
nearly 50,000 CRA loans originated by 36 lenders across the coun-
try.

Our search finds—and controlling for loan vintage origination
date, borrower credit and loan characteristics—the estimated cu-
mulative default rate for a comparable group of subprime bor-
rowers was about 3% times greater than that experience with the
CRA borrowers.

Next, I will weigh in on the ongoing discussion of the policy ra-
tionale from posing community reinvestment requirements on fi-
nancial institutions. The most common argument is grounded in in-
stitutions receipt of Federal deposit insurance and related charter
benefits. While this is a powerful argument and one most fre-
quently cited for expanding CRA coverage based on the extension
of FDIC insurance to an array of Wall Street investment and insur-
ance firms, I think there is an even more compelling argument for
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extending CRA requirements to many more mortgage-related insti-
tutions.

I embrace former Federal Reserve Governor Lawrence Lindsey’s
public goods argument for imposing CRA obligations on financial
institutions, that is, it is in the national interest and for the com-
mon good that low- and moderate-income populations fully partici-
pate in the American economy and that this is not possible unless
the financial services and credit needs are as well served as those
of higher income populations. A public goods argument recognizes
that shrinking share of the mortgage mart accounted for by CRA
covered loans, covered institutions and that absent a duty to serve
that would apply to the broader financial services sector the credit
needs of underserved population will continue to be under supply
because the economic returns of providing such services to them
cannot be fully captured by any individual supplier. Much about
credit markets and financial service providers has changed since
the CRA was enacted and even since the Clinton era reforms. We
now recognize that the terms of credit are as important as the
availability of mortgage finance in underserved communities, and
the principle of sustainable mortgage finance is important to con-
sider within a CRA context. As is the notion of negative credit for
institutions or their subsidiaries or affiliates that provide abusive
loan products, inside or outside their assessment areas.

There is also more market concentration today among CRA-cov-
ered institutions than in past decades. Today, America’s 10 largest
CRA-covered institutions have combined deposits of more than $3.1
trillion and a 45 percent market share. In my view, not only should
this top tier of depository have affirmative obligation to meet the
credit needs of the designated communities, but Congress should
impose upon them an additional duty to lead the financial services
industry in the development commercialization and scale up of in-
novative, affordable and sustainable credit products and financial
services in low-income communities. One needs look no further for
such a precedent than a new rule being promulgated by Fannie
Mae and Freddie Mac’s now regulator.

The Federal Housing Finance Agency has imposed on the GSEs
a duty to serve specified mortgage finance needs of underserved
markets that are above and beyond Fannie and Freddie’s afford-
able housing goal purchase requirements. I believe that this top
tier of CRA-covered institutions should have a similar duty to serve
as beacons of innovation and creativity that is over and above their
traditional CRA requirements. Whatever form enhanced CRA
might take, it goes without saying that the bedrock principle
should be retained that no CRA mandate should impair an institu-
tion’s safety and soundness, nor should it ever require banks to be-
come subsidizers of last resort. However, there is an important dif-
ference between the requiring covered institutions to offer financial
services or credit products that are unprofitable over the long-term.

[The prepared statement of Dr. Stegman can be found on page
176 of the appendix.]

Mr. GREEN. I am going to have to intercede. We will come back
to you, and you will have an opportunity to continue. Mr. Pinto,
you are recognized for 5 minutes.
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STATEMENT OF EDWARD dJ. PINTO, REAL ESTATE FINANCIAL
SERVICES CONSULTANT

Mr. PINTO. Mr. Chairman, members of the committee, thank you
very much for this opportunity to testify. I have 15 years experi-
ence in affordable housing lending. I was Fannie Mae’s Chief Cred-
it Officer from 1987 to 1989. While at Fannie, I had the pleasure
to work extensively with the late Gale Cincotta, the founder of Na-
tional People’s Action. Some of you may be aware that Miss
Cincotta is affectionately known as the mother of CRA. She and I
collaborated over a 3-year period to develop a carefully designed
program whereby Fannie would purchase CRA loans originated by
local banks. I would like to remind you of some of the things that
Ms. Cincotta would say before committees like this about high-risk
lending. She spent 30 years, “Fighting abuse, fraud and neglect of
the FHA program that has destroyed too many neighborhoods, too
many family’s dreams of homeownership.” She warned that “poor
lending practices lead FHA to have a national default rate 3 to 4
times the conventional market and in many urban neighborhoods
it routinely exceeded 10 times.”

I have spent the last 14 months researching what caused the real
estate bubble and the subsequent financial meltdown estimating
CRA lending volumes and loan performance was particularly dif-
ficult and opaque. For example, my research found that FHA’s per-
centage of new foreclosure starts has steadily increased over the
last 60 years from 0.06 percent in 1951, to 2.36 percent in 1998
when Gale testified, to 4.4 percent estimated for this year.

Gale was appalled at FHA’s default rate in 1998. Based on my
CRA research, I believe she would call CRA lending toxic. She
would tell you that the American nightmare foreclosure, as she
called it 11 years ago, has now spread to virtually every corner of
these United States. Over a 17-year period, 1992 to 2008, this was
a total of $6 trillion in announced CRA commitments—680 times
the cumulative volume of $9 billion during the entire first 15 years
of CRA. Ninety-four percent of this $6 trillion was made by just 4
banks, and you all know their names: Wells Fargo; JPMorgan
Chase; Citibank; and Bank of America. It is those four banks and
banks they purchased or merged with that accounted for 94 percent
of those commitments. I don’t have time to explain how CRA en-
abled these and other “too-big-to-fail” banks to accomplish this.

Single family loan production originated pursuant to CRA totaled
almost $3 trillion over the period 1993 to 2008. Ninety percent,
here is where I agree with the other witnesses, 90 percent of CRA
lending was not classified as high rate subprime, even though most
of it had subprime and other high risk characteristics.

How do I define subprime? FICO scores that are below 660 rep-
resenting credit impairment or very high LTVs, or other qualifying
terms that are high risk, excessively high risk. It is estimated that
the GSEs alone purchased 50 percent of CRA production to help
meet their mandated affordable housing goals. The combination of
CRA originations and non overlapping GSE AH acquisitions over
$7 trillion over the same period.

There is little in the way of concrete information on CRA per-
formance but consider the following: Third Federal Savings and
Loan in Cleveland has a 35 percent delinquency rate and every sin-
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gle loan was fixed rate, every single loan did not have the charac-
teristics that people talk about as being bad. They had characteris-
tics that were high risk and they have led to a 35 percent delin-
quency rate versus 2 percent for the rest of its entire portfolio.
Third Fed’s involvement represents a case study as to how CRA
was sued to weaken credit standards and I refer you to footnote
number 1 in my written presentation.

Sure, Bank of Chicago has a 19 percent combined delinquency
and non accrual rate for its entire single family mortgage portfolio
and they were the Nation’s first community development bank.

Fannie Mae and Freddie Mac acquired trillions of dollars in high
LTV loans that were to meet the affordable housing goals, many
of which were CRA over the period 1993 to 2007. They acquired 62
percent of all such loans. They acquired trillions in credit-impaired
loans over the same period; again, many of them were CRA. These
trillions drove up the Nation’s homeownership rate and after being
level for 30 years. The GSA’s delinquency rate on 1.5 trillion high
risk loans 85 percent of which are affordable housing with 15.5 per-
cent in June of this year. That is 6% times the 2.4 percent delin-
quency rate on the GSA’s traditionally underwritten loan. This
flood of high risk and CRA and age lending drove house price bub-
ble that I have a chart in my prepared remarks.

In 1998, Ms. Cincotta expressed a wish that FHA’s default rate
would be on par with the GSEs. Unfortunately, she got her wish,
CRA and age loans acquired by the GSAs have a delinquency rate
equal to FHA.

Mr. GREEN. Mr. Pinto, I have to intercede. We will have to inter-
cede and we will move now to Ms. Andersen. Thank you.

[The prepared statement of Mr. Pinto can be found on page 162
of the appendix.]

STATEMENT OF LESLIE R. ANDERSEN, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, BANK OF BENNINGTON, ON BEHALF
OF THE AMERICAN BANKERS ASSOCIATION (ABA)

Ms. ANDERSEN. Mr. Chairman and members of the committee,
my name is Leslie Andersen. I am president and CEO of the Bank
of Bennington headquartered in Bennington, Nebraska. I am
pleased to be here today to present the views of the American
Bankers Association on the Community Reinvestment Act. ABA be-
lieves that compliance with the spirit and the letter of the Commu-
nity Reinvestment Act is healthy. Forging partnerships and devel-
oping a deeper understanding of the perspectives of all parties has
led to an open and effective system that now most closely reflects
bank’s involvement in serving our communities. This evolution has
not been without difficulties, but it has lead to improvements, and
this afternoon I would like to talk briefly about the changes that
have taken place as CRA has evolved and suggest changes that will
further strengthen it.

CRA implementation has matured and clearly demonstrates that
banks do serve their communities well. The bank regulators’ initial
attempt to meet the mandate of the Act put emphasis on process
rather than performance. CRA examinations became paper trails
for talking the talk, rather than the recognition that banks were
walking the walk. The dissatisfaction on the part of bankers, com-
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munity organizations, and regulators led to important changes in
the regulatory requirements and examination process. These in-
clude balancing the burden between smaller and larger institu-
tions, enlarging the range of lending that received CRA credit in
rural communities and requiring consideration of any evidence of
discriminatory lending or violations of consumer protection laws.

Moreover, the CRA examination process is now an open one in-
corporating public opinion as well as the regulators’ review of
banks’ compliance.

Now it would be an exaggeration to say that banks are content
with the burdens that remain, but the new CRA regulations are
certainly a marked improvement over the old regulations and now
better reflect banks’ contributions to their communities. The bot-
tom line is that banks that do not serve the credit needs of their
entire community do not prosper.

Drill down in a CRA public evaluation and you will read about
how we compete for market share across all income levels in all
neighborhoods. It is therefore not surprising that the banking in-
dustry excels at satisfying community credit needs. Looking for-
ward, bankers believe that the CRA process must continue to
evolve to meet changing markets and participants.

There are several ways that improvements can be made. First,
regulators need to adjust the process to encourage responsiveness
to market changes. For example, there seems to be widespread con-
sensus that financial literacy for all consumers is critical to allow
individuals to function appropriately in today’s increasingly com-
plex economy. However, ABA members report being constrained by
examiner interpretations of the regulations and guidance about
what types of financial education they can offer their communities
that will pass supervisory muster as CRA.

In addition, although there has been progress made since the last
time ABA testified on this subject, we continue to press the agen-
cies for giving the appropriate CRA credit as community develop-
ment activity to investments in minority owned and women owned
institutions.

Second, the CRA regulations and examination are still too com-
plex and should be simplified. Maintaining CRA simplicity is im-
portant for any modernization effort. Adding burdensome data re-
porting requirements will not materially improve an examiner’s
ability to evaluate a bank’s record of CRA performance, but will
create expenses that could be used to actually support the commu-
nity. Third, the reach of CRA should be extended to cover all de-
positories. CRA itself is tailored to the banking industry. However
it contains core concepts that should be applied to other depository
institutions, particularly credit unions who are increasingly seeking
community based charters. These core concepts include: helping to
meet the financial needs of the institution’s entire chartered com-
munity safely and soundly; applying standardized but flexible cri-
teria to measure performance; and providing public visibility for
the resulting evaluation.

In conclusion, ABA believes there has been a significant evo-
lution of the implementation of the Community Reinvestment Act.
We believe that changes to simplify the process, add flexibility, and
provide viability for all depository institutions will continue to im-
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prove CRA for the future. I would be happy to answer any ques-
tions the committee has.

[The prepared statement of Ms. Andersen can be found on page
67 of the appendix.]

Mr. GREEN. Thank you.

Mr. Aguilar?

STATEMENT OF ORSON AGUILAR, EXECUTIVE DIRECTOR, THE
GREENLINING INSTITUTE

Mr. AGUILAR. Good afternoon. Mr. Chairman and members of the
committee, thank you for being here to listen to my testimony. My
name is Orson Aguilar, and I am executive director of an organiza-
tion called The Greenlining Institute. I am here to provide eight
simple suggestions for how we can make CRA better. First, I would
like to say CRA has been successful and one of the things you also
notice is we have had a love/hate relationship with CRA. Even
though it has done a lot, we think it could do a lot more if imple-
mented in a manner in which we agree with many of the points
made by our colleagues in the banking sector. Despite the CRA’s
success, more can be done, and I am going to provide recommenda-
tions.

First, I think we need a new vision for CRA. The landscape has
changed, as people said, it has been 32 years since we first imple-
mented CRA. We need to focus on wealth creation. Credit to me is
about putting people in debt. I want to see CRA enhance economic
opportunities, enhance wealth creation so that all communities can
participate in capitalism.

In my written testimony, I give some specifics on issues we can
focus on, homeownership, business ownership, business contracts,
equity investments, checking accounts and the list goes on. But if
we can focus on wealth creation, I believe it gives us a solid vision
for moving forward.

Second, focusing on wealth creation we can see that we can do
more in areas of consumer protection. I will give you a quick exam-
ple. There are a lot of complaints about overdraft fees at banks.
One of the things that we have realized is that these types of prac-
tices not only strip wealth, but also make people, especially people
from the communities that I come from, not want to continue work-
ing with banks. We think it is a negative for the banks in the
short-term, but it will be very negative for them in the long-term.

Third, CRA should leave room for creativity and leadership. We
also believe it has become too much of a numbers game, some
banks that so extraordinary leadership often get satisfactory and
some banks who get outstanding it is hard to tell why. Some of the
things that we would like to consider is that there should be more
room for flexibility and individual creativity and leadership on cer-
tain CRA factors.

Fourth, we need to measure the effectiveness of CRA for all
Americans. And we can only measure the effectiveness with more
comprehensive demographic data. Many people assume within this
committee today we have heard diversity data being used in the
context of discrimination. We like to think of it in terms of how do
measure progress to make sure that all sectors of our Nation
whether it be women, African Americans, Latinos, Asians or Native
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Americans are succeeding in some of the key indicators that I list-
ed below. There is also a false assumption that if we just stick to
income data, that we will be able to capture communities of color.
As we have seen, even when you look at subprime lending and con-
trol for FICO scores and income, you still see African Americans
flnd Latinos twice or even 3 times as likely to receive subprime
oans.

I would like to say diversity is growing, there is a growing con-
sensus that diversity is a safety and soundness issue. The Federal
Reserve of Boston said this back in 1992, that diversity at all levels
should be evaluated and there is increasingly more conversation
and discussion about how diversity leads to greater effectiveness.

Fifth, CRA needs to be more to support small business. We be-
lieve small business contracts do a lot to increase the viability and
soundness of these banks, therefore we urge that every CRA regu-
lator gather data on the race and gender of contracts awarded. If
we work with many of the banks, many of the banks provide that
information to Greenlining and other organizations, they could do
this at no additional cost to them.

Sixth, we need to extend CRA to other institutions. If we stick
with the mission and vision of wealth creation, we realize that
there are other banking institutions or other institutions in general
that provide activities for wealth creation. This should be brought
into CRA in a manner that makes sense for them and in a manner
that speaks to their strengths.

Seventh, we need a more effective rating system. As we have dis-
cussed, 99 percent of the banking institutions receive satisfactory
or outstanding. We do believe that there should be perhaps more
ratings, we mentioned an outstanding-plus, for example, to encour-
age more competition amongst the banks to achieve for higher lead-
ership and more creativity.

Finally, philanthropy should be a stronger part of CRA, espe-
cially during these times where you see a lot of foundations cutting
back on their investments to our communities. Philanthropy should
be weighted more heavily on the CRA exam.

With that, I would be happy to take any questions.

[The prepared statement of Mr. Aguilar can be found on page 61
of the appendix.]

Mr. GREEN. Thank you.

I will now yield to Mr. Watt for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman.

Mr. Pinto, let me just ask you a couple of questions, are FHA
loans and CRA loans synonymous?

Mr. PINTO. No, I estimate about 15 percent of all the CRA loans
were FHA.

Mr. WATT. All right. Ms. Cincotta, is she still living?

Mr. PiNTO. She died, I belive, in 2001. She was instrumental in
getting CRA passed in 1977.

Mr. WATT. Okay. I guess I am a little reluctant to argue with
somebody who is not here. You seem to be testifying in her behalf
to the facts that you believe she would want you to report, many
of which I have read and don’t relate necessarily to CRA at all. If
a bank doesn’t choose to classify something as a CRA loan, would
you treat it as a CRA loan anyway?
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Mr. PINTO. No.

Mr. WATT. And the fact that banks have high default rates on
those loans that they haven’t classified as CRA, you would think
would be an indictment of CRA in general?

Mr. PiNTO. I don’t think I referred to any of those banks.

Mr. WATT. And you think Ms. Cincotta would consider it an in-
dictment?

Mr. PiNTO. I said I don’t think I referred to any banks that have
delinquency rates on CRA loans—I cited—

Mr. WATT. Well, your testimony suggested that really none of
this stuff that you testified about really—I reviewed over 40,000
pages of documents, the process relative to estimating CRA lending
volumes and loan performance was particularly opaque and dif-
ficult, yet you go on to generalize about a bunch of things related
to CRA that you acknowledge your research doesn’t document. I
can’t figure out what it is you are saying about CRA, which is what
this hearing is about.

Mr. PinTO. Okay, Third Federal CRA loans—

Mr. WATT. I understand, but I want to know about CRA, what
are you saying about CRA? Do you support CRA? Or do you think
Ms. Cincotta would come in here today and tell us that we should
do away with CRA?

Mr. PiNTO. What I am suggesting is that I have submitted a
prima facie case that CRA loans have performed poorly, I provided
evidence of that.

Mr. WATT. I haven’t seen any evidence in this statement, because
you started out by saying that you couldn’t get the information that
correlates what you have analyzed with CRA.

Mr. PINTO. No.

Mr. WATT. The question I want to know is, you think Ms.
Cincotta, if she were here today, would come in here and tell this
committee that we should do away with CRA?

Mr. PinTO. I think Ms. Cincotta would say, find out how the CRA
loans have performed in reality before you make any changes and
you can find that out.

Mr. WATT. Well, that is fair. I am not going to argue with Ms.
Cincotta’s—that conclusion. It is kind of hard for me to argue with
somebody who is not here.

Mr. PiNnTO. Well, I am here, and I would make the same state-
ment.

Mr. WATT. Well, but you know everything you have said here you
represented on behalf of Ms. Cincotta.

Mr. PinTO. It is my opinion, yes.

Mr. WATT. You are kind of hiding behind somebody who is de-
ceased, and I think that is a little unfair to reach conclusions. I
hope her family would support what you are saying here today be-
cause unless you are suggesting that she would support doing away
with CRA or substantially watering it down, I am not sure I under-
stand what it is you came to talk about. We all want to make it
more transparent, but I take it that banks who were doing things
that were irresponsible were making a conscious decision that they
shouldn’t be doing those things under CRA, because CRA specifi-
cally says that you ought to do what is in the interest of safety and
soundness. Do you read CRA to say something different than that?
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Mr. PINTO. I read the regulations which have the force of law in
implementing CRA which require the banks that want to receive
an outstanding CRA rating have to use “innovative and/or flexible
lending practices.” And I would argue that the way those innova-
tive and flexible lending practices have been implemented particu-
larly by a subset of very large banks for their CRA lending has led
to toxic lending.

Mr. WATT. 1 appreciate it. Let me say I am delighted, I didn’t
mean to go off on Mr. Pinto, I am delighted we have some people
here who have been in this business and really supporting CRA,
including ABA and others who have worked closely with banks in
our communities to make lending available responsibly in every
community that we represent. I thank you and I yield back.

Mr. GREEN. Mr. Hensarling is recognized for 5 minutes.

Mr. HENSARLING. Thank you, Mr. Chairman. Mr. Pinto, a lot of
questioning is surrounding your statement on page 4 of your testi-
mony. Let’s revisit it. Ninety percent of CRA lending was not clas-
sified as high rate subprime even though much of it had subprime
and high credit risk characteristics. Later on, under this narrow
misleading definition, only 10 percent of CRA lending ended up
being classified as subprime. Ironically, the reason that these were
not high rate loans is that the big banks and the GSEs were sub-
sidizing the rates as recent events have painfully demonstrated.
Could you elaborate on that portion of your testimony, please?

Mr. PINTO. Yes, my research has found that 90 percent of CRA
loans were done as fixed rate, they were done as not high rate
loans, they were done without the characteristics that many people
call the subprime characteristics. I have heard the numbers 2/28
and 3/27 are thrown out. The numbers I would focus on are 97 per-
cent and 100 percent. The 97 percent loan was introduced as a re-
sult of CRA and affordable housing goals. The 100 percent loans
are introduced as a result of same thing. And as my testimony indi-
cates, Fannie and Freddie purchased trillions of dollars of those
loans. Those loans were very high risk, they have been known as
high risk for decades but they were pushed by affordable housing
and CRA.

Mr. HENSARLING. What is your data point for that, that they
were pushed by CRA?

Mr. PINTO. I would quote the 1992 GSE Act, the Safety and
Soundness Act which Congress passed, where the GSEs were re-
quired to undertake a review of its underwriting guidelines and ex-
amine the “implications of implementing underwriting standards
that establish a downpayment requirement for mortgagors of 5 per-
cent or less allow a use of cash on hand as a source for
downpayments and approved borrowers have a credit history of de-
linquency if the borrower can demonstrate a satisfactory credit his-
tory for at least a 12-month period ending on the date of the appli-
cation for the mortgage.”

The GSEs high-risk affordable housing acquisition is 50 percent
of which were CRA loans were made as a direct result of these con-
gressionally mandated reviews.

Mr. HENSARLING. On page 5 of your testimony, footnote 2, it
says, “I believe that Fannie Mae purchased and securitized $201
billion of CRA loans in 2002, bringing a CRA cumulative total to
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$394 Dbillion since 2000. CRA acquisitions totaled 25 percent of
Fannie’s total loan acquisitions in 2002 and 50 percent of its afford-
able housing loans.” Where do you find that fact?

Mr. PINTO. There is a press release that I can submit that
Fannie Mae produced, that goes through all these numbers, it a
Fannie Mae press release. That is what I meant by the term
opaque and difficult. I was able to, by reviewing these 40,0000 doc-
uments, generally on mortgage defaults, etc, find bits and piece
that piece this puzzle together, but it was very difficult. I said it
was difficult, but I didn’t say it was impossible. And the informa-
tion I provide in my testimony is the result of that thorough re-
search.

Mr. HENSARLING. So you conclude on page 5 of your testimony,
CRA created the supply and the GSEs created the demand. Do you
care to elaborate upon that?

Mr. PINTO. There is no coincidence that the explosion of CRA
commitments that started in 1992 coincides directly with the pas-
sage of the GSE Safety and Soundness Act of 1992; they were tied
together. Again, I can provide evidence from supporters of CRA in
books that they have written that document that correlation. And
what that correlation meant was the CRA supporters realized that
the bank couldn’t hold these books on their portfolios indefinitely,
you needed to liquidate them. And the way to get them liquidated,
meaning off their books and sold was to have Fannie and Freddie
buy them. And that was really the purpose of the 1992 Act as evi-
denced by the provision that I read and the mandates that were
inserted into the Act.

Fannie and Freddie ended up being the demand for the Act, for
the CRA loans, they were buying them, they were a willing buyer
and the banks who wanted to merge the four banks who bought up
all the other banks that ended up being the other 94 percent they
wanted to merge and so it was a marriage made in heaven, they
were the supply.

Mr. HENSARLING. A couple of quick questions in the remaining
time for Ms. Andersen. There are a couple of points in your testi-
mony that are a little bit confusing to me. I think on page 1, you
essentially say that the ABA supports the Community Reinvest-
ment Act. On page 4, you say banking institutions—I am para-
phrasing—that do not serve the credit needs of their entire commu-
nity do not prosper. Does your organization need to be told and
mandated to serve your communities of interest?

Ms. ANDERSEN. No, sir it does not. As a community banker, the
heart of what we do is serving our community, and the Community
Reinvestment Act simply documents what we do in the course of
business.

Mr. HENSARLING. I understand the “misery loves company” por-
tion of your testimony. I yield back.

Mr. GREEN. Mr. Cleaver is recognized for 5 minutes.

Mr. CLEAVER. Thank you, Mr. Chairman.

The Community Reinvestment Act, I will read again from the
Act, the CRA Act literally, literally requires that a banking regu-
latory agency evaluate how each of its regulated institutions af-
firmatively meets “the credit needs of its entire community, includ-
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ing low- and moderate-income neighborhoods consistent with the
safe and sound operation of such institutions.”

And so, Mr. Pinto, you were going to lead from the CRA Act,
something that would contradict what I just read.

Mr. PINTO. Yes, as you know, regulations promulgated pursuant
to an Act have to enforce the law as the same as the Act, and the
regulations promulgated to implement CRA provide that the bank
wants to receive an outstanding CRA rating it has to use extensive
use of “innovative and/or flexible lending practices.” I would argue
that is inconsistent.

Mr. CLEAVER. What page is that on?

Mr. PiNTO. It is not in my testimony; it is in the regulations.

Mr. CLEAVER. I sure would like to—I am sure you are absolutely
100 percent correct. I think the Nation needs to see it. Ms. Ken-
nedy?

Ms. KENNEDY. I think there is some confusion about the regula-
tion, it does encourage institutions to be innovative. And what that
has meant over the years is that institutions that want an out-
standing CRA rating partner with blue chip, nonprofit experts,
think of Neighborhood Housing Services of Kansas City, which
counsel families who have very little money to bring to the closing
table, to prepare them for homeownership. So I think Mr. Pinto’s
interpretation of the regulation and his interpretation of all of the
public and private studies that have written over the last 10 years
that argue with Mr. Pinto’s conclusion, and in fact, Mike Stegman
is the expert on this, but the University of North Carolina Center
for Community Capital recently, and NeighborWorks America re-
cently all confirmed the default rates on CRA loans are lower than
the average loan, let alone subprime.

There is one other fact I want to get on the record, because I
think it is really important Fannie Mae and Freddie Mac were di-
rected in 1992 that they could, if they wanted to, in order to sup-
port communities with credit needs. They never did that. Mr. Pinto
reflects the generation of Fannie Mae executives who resisted that.
But the tragedy is that in 2005, Fannie Mae and Freddie Mac went
to HUD, and this was documented on the front page of The Wash-
ington Post last spring, went to HUD and persuaded HUD to give
them credit for affordable housing which were securities backed by
subprime loans that yielded higher than market rates. They didn’t
take less of a return, they found a way to game the system and
take more of a return, even as they were saying publicly that 50
percent of the loans should have been prime.

Mr. CLEAVER. I was actually on the Fannie Mae advisory com-
mittee at that time, appointed by a Republican because I don’t get
into this ideological stuff that doesn’t make sense, but at any rate,
if you would, Mr. Pinto, read the beginning of the statement that
you just read in response to Mr. Hensarling’s question, just the
first few lines.

Mr. PiNTO. It is on page 8 of my submitted testimony. The regu-
lator requires banks to demonstrate that they make extensive use
of “innovative and/or flexible lending practices” to get an out-
standing rating. A single family is 50 percent of the weight of out-
standing.
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Mr. CLEAVER. That was not the thing that I was speaking of. You
had just read a statement asking for—that spoke of a reconsider-
ation or a consideration of, just moments—

Mr. PINTO. I am sorry, what?

Mr. CLEAVER. Just before the Chair called on me, you read a
statement where you talked about a new direction with regard to
CRA because Congress had—

Mr. PINTO. Oh, from the 1992 Act?

Mr. CLEAVER. Yes.

Mr. PINTO. The 1992 Act requires the GSEs to undertake a re-
view of their—

Mr. CLEAVER. All right, thank you. I am cutting you off because
I—the point I am trying to make, and maybe I am making it poor-
ly, is that there is nothing in this Act that contradicts this Act. Do
you agree with me, Mr. Pinto?

Mr. PINTO. I do not. How can you have a regulation that I read
and which has the force of law, and is interpreting that Act and
then say that can’t—that isn’t contradictory. The fact of the matter
is it is, and—

Mr. CLEAVER. So Congress passed the CRA and then unpassed
it?

Mr. PiNTO. They effectively amended it.

Mr. CLEAVER. The same legislation?

Mr. PiNTO. No, they effectively amended it through regulations.

Mr. CLEAVER. In 19927

Mr. PINTO. In varying years.

Mr. CLEAVER. When they asked for a review. That is what you
said, review.

Mr. PINTO. A review, that is what Congress said, yes.

Mr. CLEAVER. Okay, just as a preacher, I think about synonyms
of review, examination, right? If you disagree with any of my syno-
nyms, examination, commentary, critique, reappraisal.

Mr. PiNTO. I agree that Congress will always provide a fig leaf
so that the fingerprints are not quite as clear.

Mr. CLEAVER. Do you know when they had the fig leaf meeting,
when the people gathered in the room to decide how to deceive the
American public with the fig leaf? Do you have any dates at the
meeting when they conspired to do this? Because those people don’t
need to be in public office if they met and conspired to fig leafs.

Mr. PinTO. All I know is that within 24 months of that direction
from Congress, Fannie Mae and Freddie Mac started buying loans
like—

Mr. CLEAVER. You never used the word “directive,” you used the
worth “review.” I am just a Methodist preacher.

Mr. PinTO. I am just a simple observer.

Mr. GREEN. The gentleman’s time has expired.

Mr. CLEAVER. Thank you, Mr. Chairman.

Mr. GREEN. We will hear from Mr. Royce for 5 minutes.

Mr. RoycE. Thank you, Mr. Chairman. In 1992, Mr. Pinto, the
Democratic-controlled Congress passed the GSE Act, which estab-
lished the current regulatory structure over Fannie and Freddie.
And in this legislation, Congress mandated that the GSEs devote
a percentage of their businesses to three specific affordable housing
goals each year. As I said in my opening statement, these afford-
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able housing goals first established in 1992 led the GSEs to pur-
chase over $1 trillion in subprime and alt A loans. Beyond causing
the failure of Fannie and Freddie because these accounted for
roughly 80 percent of the losses, the proliferation of these loans
was a major contributor to the overall financial collapse. In my
questioning to Mr. White on the previous panel, I detailed the illus-
trative lobbying that ACORN put on on behalf of CRA, and they
used CRA to argue for relaxing the previously stringent standards
of Fannie and Freddie.

Can you comment on this connection? Is there any connection be-
tween CRA and these looser standards that led to Fannie and
Freddie’s collapse?

Mr. PiNTO. I didn’t bring it with me, but I can point you to the
book—I believe it is the one Gregory Saunders published. And he
is pro-CRA. He is very much in favor of CRA. And he outlined the
process that ACORN and others went through in 1992 and prior
to 1992 to get the affordable housing law implanted in the Fannie
and Freddie Safety and Soundness Act. I can describe it, but I
would rather provide the information directly from that book. All
I can say is that this language that I read from, that asked for this
study was part of that process. And there was no missing the sig-
nal of what Congress—at least the people who wrote this particular
provision—meant. Because as I say in my testimony, in 1990, only
8 percent of the loans in the United States, conventional con-
forming loans that were used for purchasing of homes were over 90
percent. By 2007, it was 29 percent. It went up every year.

Mr. ROYCE. It was 10 percent down or 20 percent down in 90 per-
cent of the cases.

Mr. PINTO. 92 percent of the cases, 10 percent or more

Mr. ROYCE. 10 or 20 down as people will recall. And then what
happened as a consequence of changing it?

Mr. PinTO. I have the year by year, which I can provide. Just
bear with me a second. I have too many papers. It went from 8 per-
cent to 10 percent to 12 percent to 14 percent. It eventually got to,
as I say, the 29 percent in 2007. But it was a year by year. It just
went up and up and up and up. And Fannie and Freddie—

Mr. ROYCE. And the usual loans then were 3 percent, were 0 per-
cent.

Mr. PINTO. And in 1994, the 3 percent down loans were intro-
duced as private loans. In 2000 or 2001, the 100 percent private
loan was introduced. Fannie and Freddie were the major purchases
of the 95 percent loan and then they became the major purchases
of 97 and then they became the major purchases of 100 percent.
Again, on the flip side of supply, the CRA loans were these exact
same loans.

Mr. ROYCE. So what we also see during that period of time—and
you have a graph of housing bubble. And you would argue that by
going to 0 percent down—of course I remember the number of
loans that were being flipped at that point in time. I think in 2005,
it was 30 percent of all loans in the United States according to the
Fed. You had people making loans. You had an impetus to get the
downpayments down to zero or as near zero as possible. You had
a consequence of that where it was driving a bubble in housing
market on top of the fact that low interest rates by the Fed—the
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Fed set the rates too low, underinflation rates, which was a mis-
take. But this on top of it was the icing on the cake helping drive
the bubble. Let me ask you another question. I heard from a former
employee of Freddie Mac that executives at the company wanted
to send a message to the market when they began purchasing
subprime and alt-A loans or alt-A mortgage backed securities for
their portfolio, that these loans were okay. In other words, if we
buy Countrywide, it is a signal to the market. They were told that
was just part of the request, basically sending the message to the
market that buying subprime is okay. Do you think there was some
such strategy?

Mr. PINTO. T do. In fact, I believe HUD was very instrumental
in getting Fannie and Freddie to do that. I believe the date was
not 2004. It was 1995 or 1996 when Fannie and Freddie got that
authority and they started buying those securities shortly there-
after. They ended up buying—I forget the exact amount—30 per-
cent of all of those securities that were ever issued that were
subprime. And when they initially started doing it, I believe they
received a lot of applause from HUD and other regulators because
it was viewed as having exactly that potential impact.

Mr. RoycCE. Thank you, Mr. Pinto. Thank you, Mr. Chairman.

Mr. GREEN. Thank you. Mr. Pinto, welcome to the committee.

Mr. PiNTO. Thank you. It is a pleasure.

Mr. GREEN. It is my honor to have you before us, Mr. Pinto. Mr.
Pinto, you allege that a friend, a dear friend passed in 2001; is that
correct?

Mr. PinTO. I believe it was 2001, yes.

Mr. GREEN. And do you agree that the subprime fiasco developed
after 20017

Mr. PinTO. I do not.

Mr. GREEN. Do you agree that what we are calling the current
crisis took place after 2001?

Mr. PinTO. I do not.

Mr. GREEN. When do you contend that it took place?

Mr. PINTO. It started in 1992, as the chart in my testimony indi-
cates.

Mr. GREEN. I understand. And different people have different
opinions about it. Do you agree that—well, maybe I shouldn’t ask
you this, whether you agree. Have you had an opportunity—some
people have unique powers. Have you had an opportunity to talk
to your friend since 2001?

Mr. PinTO. I will use the same quote as the Secretary stated, “I
don’t channel these people.”

Mr. GREEN. If you haven’t talked to your friend—in court we
have something known as hearsay, which is not admissible in
court. Admissible here. But it seems to me that you are introducing
something that we might call “never said.” Your friend never said
the things that you have attributed to her. Do you agree that she
never said these things about the CRA since she died in 2001 and
you have indicated that these things—much of it took place since
her death?

Mr. PiNTO. What I had stated—and I have not indicated that she
would be in favor of—

Mr. GREEN. But did your friend say these things?
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Mr. PINTO. She said the things that I have in quotation marks.
Anything that is not in quotation marks—

Mr. GREEN. But did you not indicate that your friend would be
opposed to CRA now?

Mr. PiNTO. I believe that she would ask you to find out what
happened because the same thing has happened with CRA—

Mr. GREEN. Did she say those words to you?

Mr. PINTO. She said them with respect to FHA.

Mr. GREEN. Did she say those words with reference to CRA?

Mr. PINTO. She was saying them with reference to FHA.

Mr. GREEN. So your answer is, she did not?

Mr. PINTO. She has not said anything to me since 2001. She
probably hasn’t said anything to you either.

Mr. GREEN. Well, she never said anything to me when she was
alive. But it seems to me that you are communicating with her
quite well. My concern is that you would take what you see as con-
jecture of a person who is no longer with us, who was supportive
of something and attribute words that this person may or may not
agree with. I will tell you that I think that is a little bit of a stretch
when you start to quote people who cannot speak for themselves.
I call that “never said” when you are talking about persons who are
no longer with us. But be that as it may, let me ask you, Ms. Ken-
nedy. You quoted some statistical information with regards to low-
income tax credits. You gave some numbers. I would like for you
to repeat them and give us your source, please.

Ms. KENNEDY. The source of $400 b11110n a year in loans to low-
and moderate-income persons or—and/or in low- and moderate-in-
come neighborhoods is HMDA data, publicly available HMDA data.
The source for the $100 billion in banks tax credit investments is
publicly available performance evaluations of the banks on all of
the regulators’ Web sites. The source for the $30 billion of new
market tax credit investments is the Web site of the Treasury.

Mr. GREEN. Thank you. Ms. Andersen, you mentioned credit
unions as institutions that should be given some consideration to—
with reference to CRA. Credit unions usually say that they are per-
forming quite well and they make loans in these low- and mod-
erate-income areas, hence they should not come under the purview
of CRA. What would your response be to these contingents?

Ms. ANDERSEN. I would say that all depository institutions have
a responsibility to their communities and serving their commu-
nities. Through CRA, I am serving my community. We don’t know
that credit unions are serving their communities. It is a docu-
mentation issue.

Mr. GREEN. All right. And, Mr. Stegman, I had to terminate your
testimony before you finished. There was something more that you
wanted to add. I will allow you some time.

Mr. STEGMAN. Thank you, Mr. Chairman. Just a few things. If
we keep in mind that CRA-eligible loans refer to loans that are
made to families with incomes under 80 percent of the area median
income to really make the argument that families of very modest
means drove housing bubble to the point where prices doubled and
tripled over 3, 4, 5 years in these markets is simply unsustainable.
That argument just doesn’t hold water at all. The Fannie Mae
losses on the alt-A portfolios which are disproportionately respon-
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sible for losses are not to families with incomes under 80 percent
of median. They don’t involve income certification. They are to peo-
ple with high credit scores and liar loans predominantly. The 2005
decision to allow these toxic securities to count as—towards afford-
able housing goals is quite contrary to historic kind of policy and
the intent of Congress under the 1992 law. So it just strikes me—
and lastly the issue of innovation and CRA regulations requiring
innovation, there is nothing in the regulations there is nothing im-
plicit or explicit between CRA regulations and how examiners con-
duct their examinations that lead to liar loans; to option pick-a-pay
loans; to debt income ratios of 60 percent or more for mortgages
that don’t have escrow accounts, that have exploding ARMs. There
is just no connection between CRA and what examiners encourage
and look for in order to get an outstanding grade.

Mr. GREEN. I am going to have to thank you for your testimony.
I will remind members, you as well, that the entirety of your testi-
mony will be made a part of the record. Friends, I know that there
is much more that can be said and probably should be said. But
at this point, I have to say that we would like to include certain
statements for the record. Without objection, the statements of the
following organizations will be made a part of the record: the Inde-
pendent Community Bankers of America; National People’s Action;
the National Association of Federal Credit Unions; the Credit
Union National Association; the National Alliance of Community
Economic Development Associations; and finally, the Association
For Neighborhood and Housing Development.

We thank all of you for your testimony. The Chair will note that
some members may have additional questions for the witnesses
which they may wish to submit in writing. Without objection, the
hearing record will remain open for 30 days for members to submit
written questions to the witnesses and to place their responses in
the record.

Mr. CLEAVER. Mr. Chairman, after you gavel the meeting closed,
as a former judge, I would like to ask you after the meeting ad-
journs to explain the difference between a study and a law.

Mr. GREEN. All right, sir. Thank you very much. The hearing is
now adjourned.

[Whereupon, at 1:53 p.m., the hearing was adjourned.]
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Good Moming, Chairman Frank, Ranking Member Bachus, and members of the
Committee, I am honored to testify on behalf of enhancing and modemizing the
Community Reinvestment Act (CRA). I represent an cxtremely diverse congressional
district that includes low- and moderate-income areas as well as the very wealthiest
neighborhoods in Dallas County, Texas. Neighborhoods in my District have historically
been subject to redlining by banks—the practice of denying loans and scrvices to people,
based on where they happen to live. Congress has passed a number of laws designed to
combat redlining and eliminate housing discrimination, and the CRA is one such law that
helps to ensure equal service to all people. Unfortunately, we all know that redlining still
occurs, and I am here to discuss some of my concerns with the current law, and the need
for modernization.

The CRA encourages banks to invest in the communities in which they operate. It
established a system to monitor and rate the way in which banks lend to all of their
customers—for home mortgages, small business creation, and economic development.
The CRA uses the mechanism of public accountability to achieve 1its goals-—rathcr than
impose quotas or set specific credit targets, it rates banks on their practices, making them
more transparent. The CRA also enables the federal institutions that examine banks to
delay or deny a bank’s request to merge with another lender, open a branch, or expand
any of its services, depending on its CRA rating.

The CRA currently applies only to banks and thrifts. It does not apply to other financial
institutions that lend money, like bank affiliatcs and independent mortgage companies.
During the financial downturn, people have blamed the CRA—and its low- and
moderate-income recipients of loans—for the meltdown in the housing market, and thus,
the financial crisis. However, the facts tell a different story. The vast majority of
subprime loans originated at independent mortgage companies and bank affiliates—75%
or more, by most accounts. Most subprime lending occurred between 2003 and 2007,
decades after the CRA became law in 1977.

All stakeholders agree that the CRA has worked. Since 1996, banks under CRA have
made community development loans totaling more than $407 billion. They have also
made $581 billion in small business loans in low- and moderate-income neighborhoods
from 1996 through 2007.

In 2007, in my district alone, ncarly 200,000 CRA-covered small business loans were
made — valued at over 4.4 billion dollars. Over 73,000 CRA-covered small business
loans were given to small business with revenues less than 1 billion dollars. Over 12,000
CRA-covered prime home loans were originated cqualing over 1.1 billion dollars. One
important outcome of enacting CRA is that responsible lending in these communities is
profitable for the banks and thrifts.
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The truth about CRA is that it encourages prime lending. It offers incentives for safe and
sound loans and foreclosure prevention efforts, including counseling for loan recipients,
modifying loans, and investing in funds that finance loan modification. CRA also
penalizes banks and thrifts through reduced CRA ratings if they engage in predatory or
discriminatory lending, or lending or services that have a negative impact on the
community.

CRA has thus becn an extremely successful law; however, CRA needs to be updated.
Representative Luis Gutierrez and I have introduced H.R. 1479, the Community
Reinvestment Modernization Act. The CRA Modernization Act increases the
responsiveness and accountability of banks to all communities, rural as well as urban. It
would require CRA exams in the great majority of gcographical areas that banks serve.
Currently CRA examines banks in arcas where they have branches but not in other areas
where they lend through brokers. This bill would address racial disparities in lending by
requiring CRA exams to explicitly consider lending and services to minorities in addition
to low- and moderate-income communities. The bill would also require the reporting of
race and gender of borrowers of small business loans and would require data collection of
deposit and savings accounts. It would require the Federal Reserve Board to create a
database on foreclosures and loan modifications, which would be linked to Home
Mortgage Disclosure Act (HMDA) data.

The rating system of CRA exams would be enhanced and banks would be required to
submit public improvement plans that are subject to public comment when they carn low
ratings in any of their service areas. The federal regulatory agencics would be required to
hold more meetings and public hearings when banks merge and when banks seck to close
branches. The CRA Modernization Act would establish CRA requirements for all
affiliates and subsidiaries of banks, independent mortgage companies, mainstream credit
unions, insurance companies, and securities firms.

In 2006, in my district in Dallas County, 72 percent of all Black and 56 percent of all
Hispanic borrowers were issued subprime loans, whereas, 28 percent of all loans to white
borrowers were subprime. Even middle- and upper-income minorities expericnced
significant lending disparities. During 2007 in my district, 32 percent and 28 percent of
the loans to middle- and upper-income African-American and Hispanic women
borrowers were high-cost, whereas, 17 percent of the loans were high-cost to white
middle- and upper-income women. The high Black and Hispanic lending disparities are
driven by non-CRA-covered institutions.

These disparitics are not only occurring in my district, they are occurring in communities
across the United States. This is happening to my constituents, and most likely it is
happening to yours.
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This year, Rep. Gutierrez and I introduced the CRA Modermnization Act, which updates
the 32-yaer old law to rcflect the modem financial landscape. T hope this hearing will
bring much needed awareness and attention to long overdue CRA reform. I belicve that
by modemnizing the CRA, we will see fewer home foreclosures and see smart and safe
investments in our communities—exactly what our struggling economy needs right now.

Again, I would like to thank Chairman Frank, Ranking Member Bachus, and members of
the Committee, for allowing me to testify on behalf of enhancing and modemizing the
Community Reinvestment Act (CRA).
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Introduction

The Community Reinvestment Act (CRA) has helped expand economic opportumties for
millions of Americans. For many families, CRA has made the American Dream possible by
ensuring that loans for homes, small businesses, and other opportunities for assct building arc
available and accessible to all communities.

Banks have also benefited from CRA. Many banks have found new and profitable markets in
communitics that they might have otherwisc overlooked.

In essence, CRA has led to win-win opportunities where banks, customers, and comniunities
have benefited from increased bank investments in underserved communities. CRA has worked
best where true partnerships have formed between banks, community-based organizations, and
government agencics.

Overall, CRA has advanced the principles of an ownership society by creating opportunities
where people and families can create and own assets.

Still, CRA s not perfect. Despitc CRA’s track record of success, more can and should be done
to invest in America’s neighborhoods.

As we speak today, too many families are losing their homes and too many small businesses are
shutting down. Too many neighborhoods are decaying due to crime and abandonment. While
CRA is not a sole panacea for addressing these ills, a modemized CRA can do much to advance
the economic growth that can alleviate problems at their source and improve life and opportunity
in all communities.

Threats to Economic Recovery and Long-Term Growth

Too many Americans are not participating in a meaningful way in our financial system. A
growing number of individuals and families lack fundamental access to asset building
opportunities. Their lack of access and participation hamstrings both their growth and the health
and wealth of the entirc society.

For example, millions of Americans still lack basic checking accounts, much less savings
accounts. The homeownership gains made in recent ycars arc being rolled back. College is
becoming more expensive and people are saving less for their children’s education. Millions of
Americans do not have retirement accounts. Small businesses are not growing sufficiently to
create jobs. And too many Americans are not investing in the stock market.
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This lack of opportunity to build wealth will hurt not only communities, but also businesses that
rely on healthy consumers. By not addressing these issues, including through the modernization
of CRA, we risk limiting economic opportunities for years to come.

Taking CRA from Debt to Wealth Creation

CRA’s original intent was to advance the credit necds of underserved communities. To succeed
in the future, CRA’s goal should be focused on creating wealth building opportunities for the
millions of Americans living from paycheck to paycheck. CRA should focus on a variety of
asset and wealth building initiatives and regulators should usc a coordinated approach to track
progress.

Regulators can focus on several asset building, wealth creating opportunities. Indicators that
regulators can focus on include but are not limited to the following:

Homeownership;
Business ownership;
Business contracts;
Equity investments;
Checking accounts;
Savings accounts;
Retirement accounts;
Ownership of stock; and
Employment.

e N A il o

Such a wealth creation focus can facilitate processes for regulators to measure progress and
highlight best practices in cach of these areas, as well as to identity and stop bank practices that
strip wealth from consurners.

For example, regulators could quickly put an end to high overdraft fees that frustrate consumers
and deplete their accounts.

CRA exams can measure progress and efforts for many wealth-creation indicators. A clear focus
on wealth creation would also encourage banks to leverage their strengths that, if applied, could
benefit more communities.

CRA Should Leave Room for Flexibility and Creativity

As currently structured, CRA can at times be regimented and even inflexible. In an attempt to
modernize CRA, banks should be able to receive CRA credit in part by meeting the needs of
communities through creative and responsible solutions.
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Take one example: the current job crisis. Many of the wealth building opportunities mentioned
above are irrelevant to individuals that don’t have jobs. Given today’s high and rising
unemployment rate, it is incumbent upon financial institutions to play a role in job recovery.

In this example, CRA could help advance employment opportunitics in the hardest-hit
communities. Unfortunately, insufficient initiatives, uncoordinated regulatory efforts, and rigid
rules currently dis-incentivize more proactive efforts by banks to address an issue like the
employment crisis. Moving forward, banks and regulators should be given flexibility to address
emergency situations and to allow for the rapid deployment of innovative idcas and approaches.

CRA has far more potential than has ever been explored by the regulators and possibly even by
consumer advocates. Its potential has been hindered by a bureaucratic and uncoordinated
approach by the regulators that has sometimes stifled creativity and leadership.

Measuring Effectiveness for All Americans: The Need for More Demographic Data

As improvements are made to CRA, its future effectiveness will be adequately measured only
with more meaningful demographic data, spccifically to ensure that progress is made for all
Americans, including African Americans, Latinos, Asian Americans/Pacific Islanders, and
Native Americans.

Some falsely assume that diversity data is requested to show or prove discrimination. Although
diversity data can be used to demonstrate discrepancies in bank practices, the proper use of data
demonstrates progress and measures impact for all Americans. Without the capacity to track
progress over time, progress cannot be achieved.

There is also a false assumption that using income data is sufficient since communities of color
are more likely to be in lower-income categories. Unfortunatcly, income data is often not
reflcctive of the specific realties facing diverse communities.

For example, data from recent reports show that Latinos and African Americans were more
likely to receive subprime loans even when controlling for income and FICO scores. A
colorblind approach to homeownership would have failed to reveal this, which offers a key
lesson for future homeownership efforts aimed at African Americans and Latinos.

The compilation of demographic data should not be limited purely to the consumer side.
Diversity of senior management is also a safety and soundness issue for banks and corporations.
The Federal Reserve of Boston commentcd in 1992 that management diversity at all levels ought
to be evaluated and when there is no diversity or when the diversity is disproportionate with the
population served, it should be red flagged.

This also affects CRA possibilities since a more diverse management will likely look at problem:
and opportunities differently. A focus on management diversity at banks is consistent with
efforts at the Securities and Exchange Commission that may enable investors to understand key
diversity data of corporations before investing in them. Considering the correlation between
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effectiveness and diversity, both investors and the public would bencfit as banks disclosed
diversity data to regulators.

Supporting Small Businesses with Contracting Opportunities

Fifteen years ago, the Greenlining Institute ran a full page ad in the New York Times entitled
“Who’s Afraid of Alan Greenspan?”, protesting the Federal Reserve’s faiture to collcet business
lending data by race, ethnicity, and gender.

To his partial credit, Chairman Bernanke has demonstrated that he is more neutral, rather than
strongly opposed, to this change in business lending data collection, leaving it to Congress to
make the change in conformity with standards for HMDA data. The Federal Reserve should
either modify the regulation or actively urge Congress to put the changes into effect as quickly as
possible.

Providing business contracts to small minority owned businesses also enhances the safety and
soundness of the small businesses receiving loans and capital from financial institutions.
Therefore we would urge that every CRA regulator gather data on cvery race and gender in
contracts awarded. This is already being done among major banks. For example, Wells Fargo,
Bank of America, Citi, Chase, Union Bank and U.S. Bank regularly gather such data on an
annual basis. There are little to no costs invoived in implementing this as a part of CRA.

Extending CRA for Maximum Effectiveness

Financial services critical to wealth creation are now provided by institutions not covered by
CRA. Moving forward, CRA should apply to the insurance industry and other financial
institutions, including hedge funds and private equity firms. We also urge that every industry
that benefits in any way from federal government fiscal or monetary policy be subject to CRA.

Ratings

The CRA rating system has never figured out how to reward unique leadership cfforts. We
therefore see plenty of evidence of “satisfactory” ratings for extraordinary leadership and
converscly “outstanding” ratings for failures of leadership and effective service to the
community.

Although there has been some improvement in the CRA grading system, 99 percent of very large
financial institutions routinely receive a satisfactory or outstanding rating. We have
recommended for many years that the regulators, either on their own or through congressional
authority, create a more rigorous rating system.

For example, the system could include more grades, including a new rating of “outstanding
plus”, that are restricted to less than 5 percent of financial institutions. Financial institutions that
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fail to meet the standards of their competitors would receive “needs to improve” ratings so that at
a minimum, at least 10 percent of the institutions receive this rating. This would operate similar
to a ‘curve’ in a classroom.

In the current CRA system, CRA ratings are referenced mainly during mergers and acquisitions.
In this era of banks that are “too big to fail” future mergers and acquisitions will be less likely.
A dwindling number of mergers and acquisitions deflates the opportunity for consumers to
comment on the CRA ratings of banks and lessens the overall importance of CRA ratings.
Creating systematic opportunities, such as annual hearings for consumers to comment on the
performance of banks, is essential to enhancing CRA in our current economic reality.

Several proposals have been offered by stakeholders for enhanced enforcement mechanisms to
ensure the cffectiveness of CRA. These include potential fines and penalties for non-
compliance, as well as incentives to be lcaders in the field.

Philanthropy

Philanthropy is an important component of CRA that is rarely recognized or promoted by
regulators. Philanthropy as a part of community reinvestment is not simply a hand-out; it instead
is an investment that builds the capacity of the financial institution’s consumer base, present and
future.

At a time when foundations are cutting back, philanthropic investments by financial institutions
are essential to creating informed customers and building positive partnerships with communitics
that financial institutions serve. A stronger emphasis on philanthropic investments by CRA
regulators will encourage banks to invest strategically in their consumer base, which makes for a
safer and sounder banking system.

Conclusion

CRA works best when people implementing the law believe in its spirit and intent, when
committed financial sector cxecutives care for the communities they serve, and when non-profit
partners have the capacity to produce results. The partnership spirit of CRA should be
cherished, nurtured, and protected in any changes moving forward.

Despite early indicators that the cconomy may be on its way to recovery, many communities are
being left behind. Modemization of CRA is therefore especially timely and integral to a
recovery for all communities.

CRA has the potential to be one of the most powerful tools to create win-win partnerships
benefiting both consumers and financial institutions. It can ensure more transparency,
responsibility, and innovation in the activities of financial institutions in our nation’s
communities. A renewed emphasis on community wealth creation, in addition to its current
focus on access to credit, can further expand its effectiveness.
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Chaitman Frank, Ranking Member Bachus, and members of the Commuttee, my name 1s
Lesbe R. Andersen. Iam President and CEO of Bank of Bennungton, headquartered 1n Bennington,
NE. Bank of Bennington was founded 86 years ago and was primariy an agricultural bank. Over
the years the community has grown and changed and 1s now 2 bedroom community for Omaha.
While our bank continues 1o serve agricultural customers, our trade area also includes the Omaha
metropolitan area. I am pleased to be here today to present the views of the American Bankers
Associaton (ABA) on the Community Remnvestment Act (CRA), enacted by Congress more than 30
yvears apo. ABA brings together banks of all sizes and charters into one association. ABA works to
enhance the compentiveness of the nation's banking industry and strengthen America’s economy
and communities, Its members — the majonty of which are banks with less than §125 million n
assets — represent over 95 percent of the industry’s $13.3 trillion i assets and employ over 2 million

men and women.

ABA believes that comphiance with the spirit and letter of the Community Remvestment Act
by banks and savings assocrations s healthy. Forging partnerships among bankers, community
organizations, and regulators has resulted in the development of a deeper understanding of the
perspectives of all parties, which m turn has led to an open and effective system that now more
accurately reflects banks’ involvement 1n serving their entite communines. This evolunon of the

process has not been without difficulues, but it has led to improvements.  Today, we would bke to
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69

September 16, 2009

review the changes that have taken place as CRA has evolved and also suggest addiwonal changes
that will further strengthen CRA. But first, we would like to point out an inconsistency we believe
exsts. Unlike banks and savings associations, not all depository institutions report on or clearly
demonstrate their performance in this area. To this end, as Congress considers regulatory reforms
which close the gaps in oversight under the current regime, we believe Congress should also close
the gaps 1n CRA, covering deposttory instituuons chartered as credit unions, to ensure that they, like
banks and savings associations, are subject to a transparent process that demonstrates their record of

helping to meet the credit needs of the entire consutuency they are chartered to serve.
In my testimony today, [ will cover the following three points:

» The banking agencies’ implementation of the Community Resnvestment Act has
matured so that CRA examinatuons demonstrate bankers’ successful record of

Serving their entire communities.

» The existing CRA regulatory process for banks and savings associations provides
approprate mechanssms for public nvolvement and agency enforcement and does

not require Congressional action at this ume.

»  Going forward, we believe that the CRA regulatory process must be improved by
favonng simpliaity, encouraging greater flexibility, and comprehensive application to

other similarly-situated depository insututions.

AMERICAN BANKERS ASSOCIATION 2
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1. The CRA Exam Process Has Been Updated to Better Reflect the Success of Banks in

Serving Their Communities.

The Community Reinvestment Act 1s a relauvely simple mandate to the banking regulators
to encourage, and to assess the record of, banks tn helping to meet the credit needs of the entire
local community 1 which the institution 1s chartered, consistent with their safe and sound operation.
Lt 1s the statutory bedrock prinaiple of CRA that access to credit must be predicated on safe and
sound operations. Observing this principle 1s what assures regulators, banks and the public that
propet CRA loans strengthen our communities—not undermine them. Revisions to the CRA
regulatory process duning the past 30+ years have been extensive. Bank regulators’ imtal attempt to
meet the mandate of the Act put the emphasis on process rather than performance. Banks were
assessed on 12 factors that were more about getung through compliance wickets than about actually
delivering credit to the aitizens and businesses that needed the capital. The CRA exanunauon
process became a paper trail for talking the talk, tather than recogmuon that banks were walking the

walk.

By the early 1990s there was almost unamimous dissatisfaction with the CRA regulatory
process. This dissausfaction on the part of bankers, community organizatons and regulators led to
mmportant changes 1n the regulatory requirements under CRA and to the examination process itself.
After extensive discussions of all interested parties, the federal banking agencies issued substanually
revised CRA rules 1in 1995, Among the changes included n 1995 were the recogrution that CRA
evaluations should be streamlined for small banks, that performance by larger banks could be
achteved by providing loans, mmvestments and services, that all banks should be evaluated in the
proper context taking into consideration their capabiliues and their markets, and that what
constituted community development should be pegged to activines with favorable impact on

wdentified commuruty needs. While apphicauon of these concepts has been accomparued by growing
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pains for agencies, community groups, and banks — and 1t would be an exaggeration to say banks are
content with the burdens that remain — the reality 1s that the current CRA regulations are a marked

improvement over the pre-1995 CRA regulavons.

As a companion to these extensive changes, the post-1995 CRA examinauon process reflects
banks’ contributions to their communities far better than the old examination procedures. By
differenuating between large banks and small banks, the regulanons have balanced documentation
and reporting requirements with measurement of performance. Now, more than 88 percent of the
banking assets of the nation fall under the more detailed large-bank exammaton procedures. At the
same tme, more than 90 percent of banks by number, which represent less than 12 percent of
mdustry assets, are spared some reporting burdens that are unnecessary to evaluavng their

commitment and service to their communites.

CRA compliance is strong: 99 percent of banks and savings associations recerve composite
CRA ratings of Satisfactory or better. This is succinct evidence that CRA today better reflects
banks” success in serving the credit needs of their Jocal commununes. Some may scoff at this
achievernent, but the fundamental truth 15 that banks are tested 1n the marketplace every day to
demonstrate their responsiveness to the needs of their local communities. CRA performance 1s not
designed to be graded on a bell-curve. Those that do not serve the credit needs of their entire
communty do not prosper. Itss, therefore, not surpnsing that the banking indusiry excels at
sausfying community credit needs. Those community orgaruzations that wish to influence a bank’s
rating have a regulatorily assured right and process to comment on any bank’s record that they
choose and have that considered by the federal regulator responsible for evaluating that chatter’s
performance. Every federal banking agency regularly publishes lists of msututons about to be

examimed to ensure the public can comment.
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Banks are 1n the business of promoting financial intermediation—of bringing together those
with capital and those who need capital. We do not build communuties on our own. Our role 1s to
help individuals and businesses build our communuues safely and soundly—and we compete
wigorously among ourselves for the privifege. Drill down i a CRA public evaluaton and you wiil
read about how we compete for market share across all income levels and all neighborhoods. You
will also see how we help individuals reach their dreams; provide enterprising business men and
women a boost towatd success, and parter with community organizations to serve populations of

modest means or neighborhoods with special needs.

To ilustrate what | am talking about my bank has developed a credit builder program
designed specifically for the Burmese refugee communuty hiving in Omaha. Our successes mnclude

helping these new Americans achieve the American dream of home ownership.

II. The CRA Regulatory Process Provides Appropriate Mechanisms for Public

Involvement and Agency Enforcement.

The fact that you can read about my bank’s performance and the performance of every bank
in this country 1s no small feat. The CRA process 1s largely transparent, with significant opportunuty
for commuruty groups and other interested parties to comment during the regular review of an
mstitution’s CRA performance. Ths 1s accomplished through the availability of the bank’s CRA
Public Evaluaton and through an open solicitation by regulators to the community to comment on
the mstitution’s CRA performance. The value of public CRA evaluations in documenting an
mstitution’s lending to its community is that it brings to bear the power of public scrutiny as the
engine of encouragement. It enables the members of the commumty themselves to understand and

compare the mstitutions that serve them—and to respond with their voice and their patronage.
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Elements of this open process include tens of thousands of pages published each year
detaling bank performance, all of which are readily available on the Internet. In addiuon, the CRA
regulations require all banks and savings associations to maintain a CRA pubhc file containing the
mstitution’s latest CRA Public Evaluation, a map of the communuty served by the mstitution, and
any comments from the community since the last CRA examination, among other things. Thus file
is avalable for review by both members of the public and examiners at any ume, and regulatons

require posting of a lobby notice m every branch of the bank noufying the public of this resource.

We also note that while the Community Reinvestment Act is not an anu-discrimination
statute hke the Fair Housing Act ot the Equal Credit Opportunity Act, the regulators have added to
the CRA examination process a requirement that examiners take mnto account any evidence of illegal
discimmation in fending or other illegal consumer credit pracuces. The bank regulators have done
so under the premise that illegal or discriminatory credit practices are a detiment to meeting the
credit needs of a communty and that a bank that engages 1n disctiminatory practices 15 not truly
serving the credit needs of 1its communuty. Because banks and savings associations, unlike other
lenders, are regularly examined for their comphance with fair lending laws and consumer
protection laws, agencies have a recotrd of each bank’s compliance when they conduct CRA

examinauons.

Furthesmore, the banking agencies” application authority over new or expanded charters
provides more than sufficient public and agency leverage to ensure that apphicants are held
accountable for their CRA performance before they are permitted to undertake new charters or
combine exisnng franchises. Thus, we conclude that the CRA examunation process 1s one that has
improved over ume, 1n particular by differenuaung the burden between smaller and larger
mstitutions, enlarging the range of lending that receives CRA credit in rural communuues, and

ensuring favorable CRA consideration 1s given for actuiviues that benefit underserved communiues
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and areas affected by natural disasters. Given the transparency of the evaluation process, the
authority to impact the application process and the many avenues for the interested public ro
comment on, provide mput to, or criticize the bank’s public record, no other enforcement

mechanssm for CRA 15 needed.

A bedrock principle upon which CRA 1s based 1s that it inextricably links the law’s purpose
of helping meet community credit needs with operauonal safety and soundness of an institution.
CRA 15 a direct outgrowth of the federal “needs and convenience” standard that 1s a fundamental
authority of the prudential regulator to judge and decide. The exasting CRA enforcement mechanism
works well. Divorcing CRA from prudential oversight, as has been recommended, would separate
the statutory enforcement mechanism from regulatory oversight. The CRA is not a consumer
protection law and any re-assignment of CRA responsibility to a spectalized consumer protecton
agency untutored in, and un-constrained by, a safety and soundness misston would unnerve the
regulatory process. ABA appreciates Chairman Frank’s understanding of thss 1ssue and hus desire to

keep CRA evaluaton and enforcement aligned with the bank’s prudential federal regulator.

III. The CRA Examination and Regulatory Process can be Improved.

Looking forward, bankers believe that the CRA regulatory process should be simplified to
reduce unnecessary burden. We believe more flextbility should be added to the regulations to
encourage responsiveness of the institution to 1ts particular community’s needs. In addiion, CRA
must continue 1o evolve to meet changing matkets and participants and should be extended to
assure that all depository nstitunons are appropriately evaluated on their record of meeting the

credit needs of their chartered constituency.
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Simplity the Regulatory Process: Since the 1995 reform effort, the depository msutunon
mdustry has continued to evolve and consolidate, Proportionately, and in absolute dollars, more
banking assets are covered by the large institution test today than were covered in 1995 when the
small bank/large bank distincuon was first established and set at $250 mullion 1 assets. In 2005,
three of the banking agencies redefined the size breakdowns by inserting a new “intermedsate small”
bank category and cortesponding new evaluauon process. The fourth agency subsequendy followed
this needless complication. Rather than invent unnecessary distinetions among banks, the agencies
should return to the simple dichotomy of small versus large msututions and to the apporuonment of
industry assets covered by those respective divisions that reflect the boundary set in 1995 when
approximately 80 percent of industry assets were covered by the large institution test. The premise
undetlymng this change was recognition by the regulators that small, community-based organizations
are integrally tied to their communities and it would be a mustake to undermine the ability of
community banks and savings associations by imposing unnecessary costs and burdens. To go from
the simplicity of two examinations (one for small banks and one for large banks) to three
examnations was simply an unwarranted complicaton. Accordingly, the small-to-farge bank
threshold should be set at no less than $1 bihon (adjusted to mamtam the 1995 division of industry
assets under large bank coverage) and all banks under that threshold should be examined using

streamlined critena.

Maintaining CRA simplicity 15 important for any modernization effort. Adding burdensome
data reporting requirements will not matenally improve an examimer’s ability to evaluate a bank’s
record of CRA performance burt will create expenses that could be better applied 1o actually
supportng the communty. Narrowing the definition of community development or creating
hurdles to what qualifies as a commumity development activity, as some have suggested, will also

only complicate the evaluaton process and deter banks — especially commuruty banks — from
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considering the full range of opportunuties that may deserve their support and that would benefit

local communittes.

Add Flexibility: Regulators need to adjust the regulations and exammation process to
encourage responstveness of insututons to changmg markets. The defintnons used to determine
whether a loan, investment or service sausfies the community development critera that quahfy for
CRA credit are still too narrow in scope. For example, there seems to be widespread consensus that
financial hteracy for all consumers 1s crtical to allow mdividuals to funcuon appropriately in today’s
ncreasingly complex economy. However, ABA members report being constrained by examimner
mterpretations of the regulations and guidance about what types of financial educauon they can
offer their communities that will pass supervisory muster under CRA. ABA believes that all forms
of bona fide financial literacy activides should recerve favorable consideration in a CRA evaluation.
Congress could step i to compel the recognition of such a policy if the agencies do not voluntanly

revise their rcgulanons ot mnterpretations.

Although there has been progress sice the last time ABA has tesufied on this subject, we
continue to press the agencies for giving investments m mnonty-owned and women-owned
msuirations appropriate CRA credit as community development activity. In additon, as sensible a
policy as streambmng small bank examination criteria was in 1995 to recogmze their primary lendmg
mission, ABA believes that it was not mtended and should not be applied to exclude such banks
from recetving due credit for community development activities they voluntarily elect to conduct.
Accordingly, we conunue to urge the hanking agencies to apply the small bank examination criteria
as broadly and flexibly as possible so that any form of community development activity legitimized
by the regulatory definivons can receive positive credit when offered for consideration by a small

bank dutmg its examaton.

AMERICAN BANKERS ASSOCIATION 9



77

Seprember 16, 2009

Extend CRA’s Reach to Cover All Depositories: In the 30 years thar have passed since
the adoptuon of CRA, the market for credit and for financial assets has continued to diversify.
Although CRA 1self is tadored to the banking industry, its core concepts of helping to meet the
financial needs of the nstitution’s entire chartered community safely and soundly; applying
standardized but flexible critena to measure performance; and providing public visibility for the
resulting evaluation are applicable to other sectors — especially to credit umons that also have a
Congressional mandate to serve persons of modest means and who are increasingly seeking
communuty-based charters. Itis not that CRA m its current regulatory detail should be apphed as 1s
to other financial sectors; but rather we see that the approprate level of performance documentaton
combined with a high degree of rransparency can be a model for other regulators to encourage their
depository insututons to publicly demonstrate their commitment to the commumnites “1n which they

are chartered.”

Conclusion

The American Bankers Association believes that the current state of bank compliance with
the spirit and letter of the Communuty Reinvestment Act is healthy and that bankers, regulators and
nonprofit community organizations have all learned from each other over the years in forping
partnerships to promote their communittes. We believe that there has been significant evolution of
the implementation of the CRA over the years, and that evolutuon will need to continue, mcluding,
parallel requirements for other depository institutions. We recommend changes to simplfy the

process and add more flexibility, which will improve CRA for the future.
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Good morning, Chajrman Frank, Ranking Member Bachus, and distinguished
members of the Committee. My name is Steven L. Antonakes and I serve as the
Commissioner of Banks for the Commonwealth of Massachusetts. The Division of
Banks (Division) is the primary regulator of nearly 250 Massachusetts state-chartered
banks and credit unions with total combined assets in excess of 3225 billion. The
Division is also charged with the licensing and examination of nearly 1,000 non-bank
mortgage lenders and brokers, approximately 5,000 indrvidual mortgage loan origimators,
and an additional 3,500 non-bank financial entities, including check cashers, money
transmitters, finance companies, and debt collectors.

I commend you, Mr. Chairman for scheduling this timely and important hearing
on strengthening and expanding the Community Reinvestment Act (CRA). CRA was
enacted over 30 years ago. The banking industry has since undergone transformational
changes, including years of bank consolidation resulting in a small handful of nationwide
money center banks that hold a dominant share of the banking market; widespread
securitization of mortgage loans; outsourcing of mortgage origination channels resulting
in broader access to credit, but weaker controls; and significant improvements in
technology which produced new delivery systems, automated underwriting, and risk-
based pricing.

However, ongoing disparities between the pricing of loans made to white
borrowers versus black and Hispanic borrowers clearly demonstrates that more needs to
be done. Unfortunately, it will take years for many urban communities to recover from

the devastation of the ongoing foreclosure crisis. More so than ever before, access to
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sustainable homeownership opportunities in low- and moderate-income neighborhoods
will be essential. Simply put, we can not allow the events of the past few years to undo
the significant gains in homeownership among our nation’s black, Hispanic, and Asian
communities that CRA helped enable.

Given today’s very different banking landscape, the ongoing financial crisis, and
the debate and consideration of the Obama administration’s financial regulatory reform
initiative, including the creation of a proposed Consumer Financial Protection Agency, it
is the appropnate tume to consider the CRA’s strengths and weaknesses; the law’s
ongoing relevance; and whether and how the CRA can be modernized to make it even
more effective in the years ahead.

In my testimony today, I will primarily focus on three areas. First, [ will address
the false notion that CRA had a role in causing our ongoing financial difficulties.
Second, I will relate the Massachusetts experience over the past 27 years to broaden CRA
to cover institutions beyond banks, including state-chartered credit unions and most
recently licensed non-bank mortgage companies. Finally, I will conclude my testimony
with some thoughts on how the federal Community Reinvestment Act can be further
improved to enhance the accessibility of credit in low- to moderate-income
neighborhoods and individuals and to ensure such credit is sustainable over the long term.
CRA Played No Role in the Ongoing Financial Crisis

As our foreclosure crisis has deepened, an argument has been advanced recently
by some that the subprime crisis was caused, in part, by CRA in that it supposedly
encouraged banks to sacrifice underwriting standards to promote increased

homeownership opportunities. I started my regulatory career over 19 years ago as a bank
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examiner charged with conducting CRA examinations. [ later managed the Division’s
CRA examination effort. CRA is arguably the most significant of all banking laws
passed in the 1960s and 1970s to address the issue of redlining or refusing to lend in low-
and moderate-income communities despite sound lending opportunities. In my view, the
supposition that CRA is the root cause of the rise in foreclosures we are seeing today and
the turmoil in the credit markets is completely without merit.

First, while CRA requires banks to serve all communities within which they do
business, the Act specifically prohibits banks from making unsafe and unsound loans.
The drafters of CRA recognized that unsustainable loans are more harmful to consumers
and communities than an absence of credit availability. In addition to the obvious safety
and soundness concerns, CRA-covered lenders that engaged in high risk lending -- most
notably Fremont Investment and Loan, Countrywide, Lehman Brothers, National City,
IndyMac, and Washington Mutual, among several others -- should have, at a minimum,
been strongly criticized by federal regulators in terms of CRA compliance for originating,
funding, and/or purchasing mortgage loans that borrowers could not afford and for the
devastating resulting impact on neighborhoods.! High CRA ratings awarded in these
instances were inappropriate. Accordingly, the misapplication of CRA, not the law itself,
was the problem. Banks should have been punished instead of rewarded for marketing,
originating, and funding loans that were not affordable or sustainable.

Second, banks, lenders and Wall Street firms did not develop later generations of

subprime mortgage loans with increased risk layering and often confusing terms out of an

! Whule Fremont Investment and Loan was ultimately assigned a less than Sansfactory CRA rating by the
FDIC in 2008, it previously scored an “Outstanding” CRA rating. Virtually all large banks that had
sigmificant concentrations of non traditional mortgage loans also scored “Satisfactory” or “Outstanding”™
CRA Ratings
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altruistic sense of obligation to meet the needs of low- and moderate-income individuals
and communities. Although reduced documentation and option adjustable rate mortgages
have existed for many years, they traditionally served a niche, higher income market.
There are very few instances in which a reduced documentation Joan and its
corresponding higher pricing structure would be appropnate for first time homebuyers.
Moreover, a finite market should have existed for those interested in paying above market
prices in order to provide less documentation to qualify for mortgage credit. Instead,
stated 1ncome loans became the product of choice. Pushing stated income loans to low-
income borrowers for homes they could not afford served only one purpose — greed.
State Consumer Protection Efforts and Massachusetts Application of CRA

The states have long been recognized as laboratories for innovation. Accordingly,
many of the nation’s key financial consumer protections were first implemented on the
state level. For example, Massachusetts had systems for deposit insurance that predated
the creation of the Federal Deposit Insurance Corporation. In addition, the federal Truth-
In-Lending Act was primarily based on the Truth-In-Lending Act which was enacted in
Massachusetts two years earlier. In addition, to date, 35 states, including Massachusetts,
and the District of Columbia have enacted subprime and predatory lending laws?,

More recently, a Massachusetts state law enacted in November 2007, as part of
Governor Deval Patrick’s sweeping foreclosure prevention legislation®, now prohibits a
lender from making a subprime, adjustable-rate mortgage to a first-time homebuyer
unless the applicant affirmatively opts out of a fixed-rate product and receives counseling

from a counselor certified by the Division. The purpose of the law was to create a

? Source’ National Conference of State Legislatures, www ncsl org
? See Chapter 206 of the Acts of 2007.
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“vanilla” fixed-rate product that was more appropriate for a subprime borrower. This
concept has essentially been included in the Obama administration’s regulatory reform
plan to exempt certain products from higher regulatory scrutiny.

State efforts to strengthen loan origination practices and develop and implement
the Nationwide Mortgage Licensing System (NMLS) to improve the supervision of non-
bank mortgage lenders, brokers, and loan originators is another example of state
innovation which provided the framework for federal action. The states began
developing the NMLS in 2003 as a means for identifying and tracking mortgage entities.
Congress embraced this effort through the 2008 passage of the Secure and Fair
Enforcement for Mortgage Licensing Act of 2008 (SAFE Act). The SAFE Act sought to
rajise minimum standards throughout the United States by giving states until July 31,
2009 to pass laws licensing loan originators and to utilize the NMLS. In just a year’s
time, 48 states and the District of Columbia have enacted legislation to implement the
SAFE Act’s requirements and another state’s legislation remains pending.

Some assert that preserving the rights of the states to promulgate higher consumer
protection standards, such as CRA, will balkanize consumer protection standards and
create excessively burdensome inconsistencies. Advocates of this position argue they
will be forced to operate under a “patchwork quilt” of varying state laws. However, the
facts don’t support this assertion. When a high federal standard is established — generally
based on laws tested at the state level — the states tend to harmomize to the federal
standard.

The SAFE Act is a very recent example of a coordinated state-federal approach

that is accomplishing important consumer protection goals in addressing weaknesses in
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mortgage regulation and doing so in a nationally consisieni manner. The states
implemented the provisions of the SAFE Act m a rapid and seamless manner. As a result
of new federal standards that created a floor and not a ceiling, mortgage regulation and
applicable law has never been more consistent.

Addstionally, the notion that state enforcement will result in disparate standards 1s
also without evidence. States have shown consistency and coordination on landmark
nationwide enforcement actions.

But what also must be noted is the importance of preserving that ability of states
to act in the absence of adequate federal consumer protections. For the past decade the
states have filled significant voids to address issues such as predatory lending,
foreclosure scams and data security breaches. There is significant benefit to well-
coordinated state-federal regnlation in terms of the varying perspectives and incentives.
Also, mandating that the federal standards serve as a “floor not a ceiling” to state action
will help promote stronger consumer protection and need not lead to the much-maligned
“patchwork quilt”.

In addition to conducting regular safety and soundness examinations of all state-
chartered banks and credit unions, the Division also conducts consumer compliance
examinations and CRA and fair lending examinations of all state-chartered banks and
credit unions. In Massachusetts, the Division created administrative requirements
mandating that state-chartered banks serve their entire communities prior to the passage
of the federal Community Reinvestment Act. A spccific Massachusetts Community

Reinvestment Act was later enacted in 1982.*

* See Massachusetts General Laws, Chapter 167 §14 and its implementing regulations at 209 CMR 46.00
et seq
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Massachusetts Experience Extending CRA to Credit Unions

The Massachusetts CRA has always had broader coverage than the federal law.
Massachusetts remains the only state to exarmine all credit unions, mcluding community,
industrial, and other common bonds, for their CRA perfonnanceS. Extending CRA to
credit unions is not as simple as just cutting and pasting the bank regulations and
applying them to credit unions. Massachusetts passed the nation’s first credit union act
and has chartered some of the oldest credit unions in the country. The Division’s
extensive experience in supérvismg credit unions and our understanding of the credit
union movement has helped us to craft some unique distinctions in the regulations to
account for the differences between banks and credit unions.

First, for credit unions that do not serve a geographic area (i.e. industrial credit
unions), the notion of an “assessment area” has limited value. Since they can only lend to
credit union “members™ and since their membership is based on where someone works
and not where they live, such credit unions can not be expected to serve a geographic
assessment area. Therefore, the Massachusetts CRA regulations6 allow such credit
unions to define their entire membership as their assessment area for the purpose of
compliance with CRA.

Second, for small industrial credit unions, the parts of the examination dealing
with geography are not considered under the small institution performance standards.
This includes the percentage of loans originated inside the assessment area and the

geographic distribution of loans. Rather, the Division reviews the credit union’s loan-to-

* Connecticut performs CRA examinations of community-based credit unions.
® See 209 CMR 46.00 ef seq



86

share ratio, its lending to members of different incomes, and its fair lending performance
and record of responding to complants.

Finally, for large credit unions (those over $1 billion in assets), the Division does
not conduct an Investment Test. Since credit unions are severely limited by statute from
most investment activity, including investments that might be considered under the
Investment Test for large institutions, such a review would be meaningless. Therefore,
the Division uses the Lending and Service Tests to evaluate a large credit union’s CRA
performance.

Massachusetts Effort to Extend CRA to Mortgage Companies

The Massachusetts 2007 foreclosure prevention law also extended Community
Reinvestment Act-like requirements to licensed mortgage lenders originating 50 or more
mortgage loans a year in the Commonwealth. Thus, Massachusetts became the first state
in the nation to extend CRA to non-depository lenders. This is further evidence of how
deeply Massachusetts believes CRA is part of the answer to the current economic
difficulties and not part of the problem.

The CRA mandate requires the Division to conduct public examinations of
licensed mortgage lenders to determine their record of meeting the mortgage credit needs
in the Commonwealth. Similar to the Massachusetts expernience in supervising credit
unions for CRA, the Division has had to make adjustments to its regulations for mortgage
lenders. Most importantly, the whole 1dea of an assessment area ts irrelevant for the non-
bank mortgage lending industry. These companies do not take deposits and, in many
cases, do not have any branches. In fact, many companies do not even have a physical

presence in Massachusetts. Therefore, the Division has eliminated any requirement for a
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mortgage lender to define a specific assessment area and will, instead, evaluate the
mortgage lender’s performance in meeting the mortgage credit needs throughout the
Commonwealth, including both lending and services.

In an effort to increase the pace of lenders responding to homeowners hardest hit
by the foreclosure crisis, successful loan modifications completed for delinquent
borrowers {or lack thereof) are also assessed during the Division’s examination process.
In addition to loan modifications, other efforts to prevent foreclosures are reviewed,
including loans and services designed to keep delinquent homeowners in their homes.

Finally, the Division has included a suitability standard in its regulations for
mortgage lenders. The federal CRA regulations include an assessment of a bank’s use of
mnovative or flexible lending practices in a safe and sound manner to address the credit
needs of low- and moderate-income individuals or geographies. The Massachusetts
regulations have extended this concept to not only review whether a mortgage lender uses
flexible or innovative practices, but also consider the suitability of such products or
practices for low- and moderate-income individuals.

The first mortgage lender CRA examinations are being completed by the Division
at this time. The first public ratings and public evaluations will be made available
shortly.

Suggestions to Improve CRA

In my testimony, I have provided information relative to how Massachusetts has

expanded the reach of CRA to include credit unions and non-bank mortgage lenders. In

addition, I offer the following ideas for modemizing the CRA and making it made more
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effective in fulfilling its goals of ensuring access to credit throughout the United States,

mcluding communities and individuals of low- and moderate-income.

Require Affiliate Lending to Be Reviewed

Earlier in my testimony, I rejected the false contention that CRA was a
contributing factor to the current economic crisis. However, there is another fallacy that
is being spread by a few of the defenders of large banks; namely that CRA-covered banks
had nothing to do with the subprime mortgage mess. It is true that the vast majority of
community banks did not engage in subprime or non-traditional mortgage lending, did
not buy subprime loans, did not fund subprime lenders, and did not securitize subprime
mortgage-backed assets. However, some of the largest banks in this country were either
directly or indirectly involved in the subprime and non-traditional mortgage markets.
And yet, in nearly every case, the largest banks have consistently received “Satisfactory”
or “Outstanding” CRA ratings.

If CRA mandates that a bank only lend consistent with safe and sound banking
practices, how is it then that these large, nationwide banking institutions were able to
consistently achieve “Satisfactory” or Outstanding” CRA ratings? Part of the answer
may be that the current CRA regulations basically allow banks to only have their “good”
loans considered and their “bad” loans can be shielded in either a subsidiary or affiliate
mstitution. The joint CRA regulations of the four federal bank regulators specify that a
bank, “at a bank’s option”, can have the lending, investment, and service activities of an

“affiliate” considered. An affiliate can be a subsidiary, a parent organization, or other
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affihated company.7 Because of the way the CRA regulations are written, a bank can
structure its lending, investments, and services so that activities that enhance its CRA
performance are either done directly by the bank or through an affiliate at its choosing.
Activities done by an affiliate that might detract from a bank’s CRA performance would
not be evaluated since no bank would opt to have such activities considered. Even worse,
the affiliate option is parsed further to the bank’s assessment area. So, for example, a
bank could have the activities of an affiliate considered in one assessment area if those
activities helped, and opt not to have the activities considered in other assessment areas if
the bank thought they might hurt its CRA rating.

A review of some of the largest banking institutions in the country, including
some that have recently failed, reveals that most have participated in subprime and non-
traditional lending through affiliated institutions. Others have been involved in the
subprime market by funding non-bank subprime lending or by buying pools of subprime
mortgages. [ am not aware of any bank that has opted to have such activities conducted
by non-bank affiliates considered as part of its CRA examination.

The regulatory option for affiliate activities has essentially created a loophole for
large banks with multiple subsidiaries and other affiliates to game the system. It has also
contributed to the belief by some CRA defenders that CRA-covered banks did not play

any role in the recent subprime meltdown. I would strongly encourage Congress and the

' Affihate means any company that controls, is controlied by, or 1s under common control with another
company. The term “control” has the meanung given to that term n 12 U.S.C. 1841(a)(2), and a company is
under common control with another company 1f both companies are directly or indirectly controlled by the
same company See 12 CFR 228 12(a) (Board of Governors of the Federal Reserve System), 12 CFR
345.12(a) (Federal Deposit Insurance Corporation), 12 CFR 25.12(a) (Office of the Comptroller of the
Currency), and 12 CFR 563e.12(a) (Office of Thrift Supervision).

11
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federal regulators to change this system so that all lending and activities by affiliates of a

bank be a mandatory part of the review of a bank’s CRA performance.

Increase Review Standards for the Largest Institutions

Existing federal CRA regulations define a large bank as having assets over $1
billion. These institutions are often, in practice, examined every 4 to 5 years if they have
previously achieved a CRA rating of “Satisfactory” or “Outstanding”. However, as the
banking industry has further consolidated, the $1 billion asset threshold has become
increasingly antiquated. It seems entirely inappropriate for a $1 billion community bank
to be examined under the same schedule and methodology as the nation’s largest and
most complex institutions which often have assets from $500 billion to over $1 trillion
and command large and increasing market share. For example, the nation’s largest
mortgage lender, Bank of America, was last examned for CRA by the Comptroller of the
Currency as of December 31, 2006 for which it received an “Outstanding” rating. Its
prior CRA examination was conducted as of December 31, 2001 and it received an
“Outstanding”8 rating. The five years between examinations matches the previous
interval since the bank’s prior examination in 1996.

Any attempt to improve the application of CRA should seek to ensure that the
scope and frequency of CRA examinations is commensurate with a bank’s market share.
Currently, the focus and scrutiny on smaller banks relative to CRA remains
disproportionate to the supervision of our nation’s largest banks when you consider the
dominant market share the nation’s largest banks command. Efforts to further streamline

examinations and compliance costs for small banks should be considered while a

¥ See http//www.ffiec. gov/ciaratings/default.aspx.
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significantly more robust annual examination process should be undertaken for the top 20
bank lenders in the country.

Inconsistent implementation of the federal CRA law is just one more area in
which the nation’s community banks are held to a different standard than the pation’s
largest institutions. The nation’s behemoth banks are in essence the architects of our
financial system, basically dictating the practices and products that dominate the
marketplace, and consistently gaming the system of regulatory oversight that is charged
with ensuring safety and soundness and protecting consumers. Whether it is by avoiding
deposit thresholds designed to enhance competition among institutions, or simply
remaining operational long past the point of insolvency, the largest banks are more often

than not held to a different standard than community banks.

Downgrade Banks that Originate Unsustainable Home Mortgage Loans

As I noted earlier, our new mortgage lender CRA regulations include a suitability
standard. Consideration should be given to require such an assessment under the federal
CRA. The origination of unsustainable loans should have an adverse impact on a bank’s
CRA rating. Accordingly, CRA examinations should be expanded to consider loan

performance and any patterns of early payment defaulis.

Mandate the Evaluation of Loan Modification Efforts

Existing efforts to modify delinquent mortgage loans have been disappointing.
Moving forward, CRA could be utilized to measure the pace, number, and quality of loan
modifications for homeowners seeking assistance within the existing Services Test. This

type of public analysis of a bank’s efforts to modify loans, where appropriate, would

13
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perhaps provide the further incentive necessary to take action to avoid unnecessary

foreclosures.

Downgrade Banks Whose Partnerships Harm the Underbanked

Congress and regulators should also hold banks accountable for activities
conducted outside as well as within their assessment areas that result in the gouging of
unbanked or underbanked consumers. The true spirit of CRA embodies an accessible
banking industry which promotes savings and increased credit opportunities in order to
promote upward economic mobility. Accordingly, CRA should be utilized to downgrade
the CRA ratings of banks that engage in partnerships with third parties to offer payday
loans, refund anticipation loans, or costly check cashing services. These third party
relationships are often utilized by mational banks and federal thrifts to evade state
consumer protection laws and usury laws by arguing that federal preemption extends to
these third party providers. Ideally, these “partnerships™ to offer high rate loans or charge
high fees for consumers to cash public assistance and social security benefit checks
should be outlawed. Until that is accomplished, CRA should be utilized to strongly
criticize participating institutions for engaging in these activities regardless of whether

they occur within or outside a bank’s assessment area.

Conclusion

I commend the Committee for taking the time to consider how CRA can be
strengthened and expanded. We have witnessed significant changes since CRA’s passage
and the last round of significant amendments to iis implementing regulations in 1995.

Given these changes, I believe now is the right time to modernize the law by expanding

14
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its coverage and enforcement, and by ensuring that loans made in low- and moderate-
income communities are sustainable. Thank you for the opportunity to testify today. I

look forward to answering any questions you may have.

Exhibit A — 209 CMR 46.00 Community Reinvestment

Exhibit B — 209 CMR 54.00 Mortgage Lender Community Investment

Exhibit C — Regulatory Bulletin 2.3-102 CRA Ratings Policy

15
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Exhibit A
209 CMR 46.00: COMMUNITY REINVESTMENT
Section

46.11: Authority, Purposes, and Scope
46.12: Definitions

46.21: Performance Tests, Standards, and Ratings, in General

46.22; Lending Test
46.23: Investment Test

46.24: Service Test

46.25: Community Development Test for Wholesale or Limited Purpose Institutions
46.26: Small Institution Performance Standards

46.27: Strategic Plan

46.28: Assigned Ratings

46.29: Effect of CRA Performance on Applications

46.41: Assessment Area Delineation

46.42; Data Collection, Reporting, and Disclosure
46.43: Content and Availability of Public File

46.44: Public Notice by Institutions

46.45: Publication of Planned Examination Schedule
46.46: Alternative Examination Procedures

46.61: Ratings
46.62: CRA Notice

46.11: Authority, Purposes, and Scope

(1) Authority. The Commissioner issues 209 CMR 46.00 pursuant to authority granted by
M.G.L. ¢c. 167, § 14, as most recently amended by St. 1996, c. 238.

(2) Purposes. 209 CMR 46.00 is intended to carry out the purposes of the Community
Remvestment Act (CRA) by establishing the framework and criteria by which the Commissioner
assesses an institution's record of helping to meet the credit needs of its entire community,
including low- and moderate-income neighborhoods, consistent with the safe and sound
operation of the institution, and by providing that the Commissioner takes that record into
account in considering certain applications pursuant to 209 CMR 46.29.

(3) Scope.

(2) General. 209 CMR 46.00 applies to all institutions as defined in 209 CMR 46.12.

{(b) Foreign institution acquisitions and national banking associations. 209 CMR 46.00 also

applies to a Massachusetts branch of a bank chartered by another state, the federal government,
or a foreign country that results from an acquisition. Enforcement of 209 CMR 46.00 relative to
out-of-state national banking associations with a branch in the Commonwealth shall be the
responsibility of the Office of the Comptroller of the Currency, pursuant to the Riegle-Neal
Interstate Banking and Branching Efficiency Act of 1994 (Public Law 103-123).
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(c) Advisory rulings. Each official interpretation by the Federal Fiancial Institutions
Examination Council (FFIEC) or appropnate Federal banking regulatory agency of the
regulations issued under the Community Reinvestment Act (12 USC 2901 et seq.) that is similar
in substance to a provision of 209 CMR 46.00 shall, untii rescinded by the FFIEC, be deemed by
the Commissioner to be an advisory ruling issued under M.G.L. c. 304, § &; provided, however,
that the Commissioner may reject an interpretation of the FFIEC or appropriate Federal banking
regulatory agency.

46 12: Definitions
For purposes of 209 CMR 46.00, the following definitions apply:

Affiliate, any company that controls, is controlled by, or is under common control with another
company. The term "control” has the meaning given to that term in 12 U.S.C. 1841(a)(2), and a
company is under common control with another company if both companies are directly or
indirectly controlled by the same company.

Area median income, area median income means:

(a) the median family income for the MSA/CBSA, if a person or geography is located in an
MSA/CBSA; or

(b) the statewide nonmetropolitan median family income, if a person or geography is located
outside an MSA/CBSA.

Assessment area, a geographic area delineated in accordance with 209 CMR 46.41 or another
delineation for certain eredit unions made pursuant to 209 CMR 46.41(8).

Automated teller machine (ATM), an automated, unstaffed banking facility owned or operated
by, or operated exclusively for, the institution at which deposits are received, cash dispersed, or
money lent.

Branch, a staffed banking facility established or acquired as a branch under Massachusetts law.

CBSA, a core bascd statistical area as defined by the Director of the Office of Management and
Budget.

CMSA, a consolidated metropolitan statistical area as defined by the Director of the Office of
Management and Budget.

Commissioner, the Commissioner of Banks.

Community development, community devclopment means:

(a) affordable housing (including multifamily rental housing) for low- and moderate-income
individuals;
(b) community services targeted to low- and moderate-income individuals;
(c) activities that promote economic development by financing businesses or farms that
meet the size eligibility standards of the Small Business Administration's Development
Company or Small Business Investment Company programs (13 CFR 121.301) or have
gross annual revenues of $1 miflion or less; or

2
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(d) activities that revitalize or stabilize the fishing industry.
(e) Activities that revitalize or stabilize -
1) Low- or moderate-income geographies,
(2) Designated disaster areas; or
3) Distressed or underserved nonmetropolitan middle-income geographies
designated by the Board of Governors of the Federal Reserve System, the
Federal Deposit Insurance Corporation, the Office of the Comptroller of the
Currency; or
“4) Any other such area as determined by the Commissioner based on -

(A)Rates of poverty, unemployment, and population loss; or

(B) Population size, density, and dispersion. Activities revitalize and stabilize
geographies designated based on population size, density, and dispersion if they
help to meet essential community needs, including needs of low- and moderate-
income individuals.

Community development loan, a loan that:

(a) has as its primary purpose community development; and
(b) except in the case of a wholesale or limited purpose institution:

1. has not been reported or collected by the institution or an affiliate for consideration in the
institution's assessment as a home mortgage, small business, small farm, or consumer loan,
unless it is a multifamily dwelling loan (as described in Appendix A to 12 CFR 203, the Board of
Govemors of the Federal Reserve System's implementing regulations for the Home Mortgage
Disclosure Aet); and

2. benefits the institution's assessment area(s) or a broader statewide or regional area that
includes the institution's assessment area(s).

Community development service, a service that:

(a) has as its pnmary purpose community development;

(b) is related to the provision of financial services; and

(¢) has not been considered in the evaluation of the institution's retail banking services under 209
CMR 46.24(5).

Consumer loan, a loan to one or more individuals for household, family, or other personal
expenditures. A consumer loan does not include a home mortgage, small business, or small farm
loan. Consumer loans include the following categories of loans:

(a) Motor vehicle loan, a consumer loan extended for the purchase of and secured by a motor
vehicle;

(b) Credit card loan, a line of credit for household, family, or other personal expenditures that is
accessed by a borrower's use of a "credit card,” as this term is defined in 209 CMR 32.02;

(c) Home equity loan, a consumer loan secured by a residence of the borrower;

(d) Other secured consumer loan, a secured consumer loan that is not included in one of the other
categories of consumer loans; and

(e) Other unsecured consumer loan, an unsecured consumer loan that is not included in one of
the other categories of consumer loans.
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g

Credit Union, a corporation chartered under M.G.L. c. 171. A credit union is also an "institution"
as defined in 209 CMR 46.00, except where otherwise specified by the provisions of 209 CMR
46.00.

Geography, a census tract or a block numbering area delineated by the Umited States Bureau of
the Census in the most recent decennial census.

Home mortgage loan, a "home improvement loan" or a "home purchase loan” as defined in 12
CFR 203.2 (the Home Mortgage Disclosure Act).

Income level, income level includes:

(2) Low-income, an individual income that is less than 50% of the area median income, or a
median family income that is less than 50%, in the case of a geography.

(b) Moderate-income, an individual income that is at least 50% and less than 80% of the area
median income, or a median family income that is at least 50% and less than 80%, in the case of
a geography.

(c) Middle-income, an individual income that is at least 80% and less than 120% of the area
median income, or a median family income that is at least 80% and less than 120%, 1n the case
of a geography.

(d) Upper-income, an individual income that is 120% or more of the area median income, or a
median family income that is 120% or more, in the case of a geography.

Institution, a bank or credit union chartered under the laws of the Commonwealth or an out-of-
state bank, an out-of-state national bank or a foreign bank with a branch office in the
Commonwealth; provided, however, this definition shall not include a credit union where
otherwise specified under 209 CMR 46.00.

Limited purpose institution, an institution that offers only a narrow product line (such as credit
card or motor vehicle loans) to a regional or broader market and for which a designation as a
limited purpose institution is in effect, in accordance with 209 CMR 46.25(2).

Loan location, a loan is located as follows:

(a) a consumer loan is located in the geography where the borrower resides;

(b) a home mortgage loan is located in the geography where the property to which the loan
relates is located; and

(c) a small business or small farm loan is located in the geography where the main business
facility or farm is located or where the loan proceeds otherwise will be applied, as indicated by
the borrower.

Loan production office, a staffed facility, other than a branch, that is open to the public and that
provides lending-related services, such as loan information and applications.

MSA, a metropolitan statistical area or a primary metropolitan statistical area as defined by the
Director of the Office of Management and Budget.

Qualified investment, a lawful investment, deposit, membership share, or grant that has as its
primary purpose community development, and lawful investments in the following:
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(a) corporations for the purpose of micro-lending in the area of small business, small farms, and
the fishing industry;

(b) corporations for the purpose of providing technical assistance to nonprofit housing
corporations, small businesses and farms for the purpose of establishing creditworthiness;

(c) contributions to any private nonprofit organization organized for improving the social and
economic conditions, such as community development programs, small business technical
assistance, and educational institutions, in communities in which the institution has an office;
(d) contributions for the purpose of relieving suffering or distress resulting from disaster or other
calamity, such as hurricane or flood, occurring in any part of the Commonwealth; and

(e) the small business capital access program (CAP), pursuant to M.G.L c. 234, § 57.

Small institution, (1) Definition - an institution that, as of December 31 of either of the prior two
calendar years, had total assets of less than $1 billion. Intermediate small institution means a
small institution with assets of at least $250 million as of December 31 of both of the prior two
calendar years and less than $1 billion as of December 31 of either of the prior two calendar
years.

(2) Adjustment - The dollar figures in the small bank definition of this section shall be adjusted
annually and published by the Commissioner, based on the year to year change in the average of
the Consumer Price Index for Urban Wage Eamers and Clerical Workers, not seasonally
adjusted for each twelve-month period ending in November, with rounding to the nearest
million.

Small business loan, a loan included in "loans to small businesses” as defined in the instructions
for preparation of the Consolidated Report of Condition and Income.

Small farm loan, a loan included in "loans to small farms" as defined in the instructions for
preparation of the Consolidated Report of Condition and Income.

Wholesale institution, an institution that is not in the business of extending home mortgage,

small business, small farm, or consumer loans to retail customers, and for which a designation as
a wholesale institution is in effect, in accordance with 209 CMR 46.25(2).

46.21: Performance Tests, Standards, and Ratings, in General

(1) Performance tests and standards. The Commissioner assesses the CRA performance of an
institution in an examination as follows:

(a) Lending, investment, and service tests. The Commissioner applies the lending, investment,
and service tests, as provided in 209 CMR 46.22 through 46.24, in evaluating the performance of
an institution, except as provided in 209 CMR 46.21(1)(b), (1)c), (1){d), and (1)(e).

(b) Community development test for wholesale or limited purpose institutions. The
Commissioner applies the community development test for a wholesale or limited purpose
institution, as provided in 209 CMR 46.25, except as provided in 209 CMR 46.21(1)(d).

(c) Small institution performance standards. The Commissioner applies the small institution
performance standards as provided in 209 CMR 46.26 in evaluating the performance of a small
institution or an institution that was a small institution during the prior calendar year, unless the
institution elects to be assessed as provided in 209 CMR 46.21 (1)(a), (1)(b), or (1)(d). However,
credit unions which are small institutions will be evaluated in the context of their membership
by-law provisions, as prescribed under M.G.L. c. 171, § 9. An institution may elect to be
assessed as provided in 209 CMR 46.21(1)(a) only if it collects and reports the data required for

5




99

other institutions under 209 CMR 46.42.

(d) Strategic plan. The Commissioner evaluates the performance of an institution under a
strategic plan if the institution submits, and the Commissioner approves, a strategic plan as
provided in 209 CMR 46.27.

(e) Credit union performance standards. The Commissioner applies the lending and service tests,
as provided in 209 CMR 46.22 and 46.24 in evaluating the performance of a credit union, except
as provided in 209 CMR 46.21(1)(c) and (1)(d). The investment test does not apply to credit
unions. However, a credit union that achieves at least a "satisfactory” rating under the lending
and service tests may warrant consideration for an overall rating of "high satisfactory" or
"outstanding” depending on the credit union's performance in making qualified investments and
community development loans to the extent authorized under law, in accordance with 209 CMR
46.61(6)(c).

(2) Performance context. The Commissioner applies the tests and standards in 209 CMR
46.21(1) and also considers whether to approve a proposed strategic plan in the context of:

(a) demographic data on median income levels, distribution of household income, nature of
housing stock, housing costs, and other relevant data pertaining to an institution’s assessment
agea(s);

(b) any information about lending, investment, and service opportunities in the institution's
assessment area(s) maintamed by the institution or obtained from community organizations,
state, local, and tribal governments, economic development agencies, or other sources;

(c) the institution's product offerings and business strategy as determined from data provided by
the institution;

(d) institutional capacity and constraints, including the size and financial condition of the
institution, the economic climate (national, regional, and Jocal), safety and soundness limitations,
and any other factors that significantly affect the institution's ability to provide lending,
investments, or services in its assessment area(s);

(e) the institution's past performance and the performance of similarly situated lenders;

(f) the institution's public file, as described in 209 CMR 46.43, and any written comments about
the institution’s CRA performance submiited to the institution or the Commissioner;

(g) the credit union's defined membership by-law provisions, as prescribed in M.G.L.c. 171, § 9,
and the lending and investment authority restrictions under M.G.L. ¢. 171; and

(h) any other information deemed relevant by the Commissioner.

(3) Assigned ratings. The Commissioner assigns to an institution one of the following five
ratings pursuant to 209 CMR 46.28 and 46.61: "outstanding"; "high satisfactory”; "satisfactory";
"needs to improve™; or "substantial noncompliance” as provided in M.G.L. c. 167, § 14. The
rating assigned by the Commissioner reflects the institution's record of helping to meet the credit
needs of 1ts entire community, including low- and moderate-income neighborhoods, consistent
with the safe and sound operation of the institution.

(4) Safe and sound operations. This regulation and the CRA do not require an institution to make
loans or investments or to provide services that are inconsistent with safe and sound operations.
To the contrary, the Commissioner anticipates institutions can meet the standards of this part
with safe and sound loans, investments, and services on which the institutions expect to make a
profit. Institutions are permitted and encouraged to develop and apply flexible underwriting
standards for loans that benefit low- and moderate-income geographies or individuals, only if
consistent with safe and sound operations.

46.22: Lending Test
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(1) Scope of test.

(a) The lending test evaluates an institution's record of helping to meet the credit needs of its
assessment area(s) through its lending activities by considering an institution's home mortgage,
small business, small farm, and community development lending. If consumer lending
constitutes a substantial majority of an institution's business, the Commissioner will evaluate the
institutton's consumer lending in one or more of the following categones: motor vehicle, credit
card, home equity, other secured, and other unsecured loans. In addition, at an institution's
option, the Commissioner will evaluate one or more categories of consumer lending, if the
institution has collected and maintained, as required in 209 CMR 46.42(3)(a), the data for each
category that the institution elects to have the Commissioner evaluate.

(b) The Commissioner considers originations and purchases of loans. The Commissioner will
also consider any other loan data the institution may choose to provide, including data on loans
outstanding, commitments and letters of credit.

(c) An institution may ask the Commissioner to consider loans originated or purchased by
consortia in which the institution participates or by third parties in which the institution has
invested only if the loans meet the definition of community development loans and only 1n
accordance with 209 CMR 46.22(4). The Commissioner will not consider these loans under any
criterion of the lending test except the community devclopment lending criterion.

(2) Performance Criteria. The Commissioner evaluates an institution's lending performance
pursuant to the following criteria:

(a) Lending activity. The number and amount of the institution's home mortgage, small business,
small farm, and consumer loans, if applicable, in the institution's assessment area(s);

(b) Geographic distribution. The geographic distribution of the institution's home mortgage,
small business, small farm, and consumer loans, if applicable, based on the loan location,
including:

1. the proportion of the institution's lending in the institution's assessment area(s);

2. the dispersion of lending in the institution's assessment area(s); and

3. the number and amount of loans in low-, moderate-, middle-, and upper-income geographies
in the institution's assessment area(s);

(c) Borrower characteristics. The distribution, particularly in the institution's assessment area(s),
of the institution’s home mortgage, small business, small farm, and consumer loans, if applicable,
based on borrower characteristics, including the number and amount of:

1. home mortgage loans to low-, moderate-, middle-, and upper-income individuals, including
loans to assist existing low- and moderate-income residents to be able to remain in affordable
housing in their neighborhoods;

2. small business and small farm loans to businesses and farms with gross annual revenues of $1
million or less;

3. small business and small farm loans by loan amount at origination; and

4. consumer loans, if applicable, to low-, moderate-, middle-, and upper- income individuals.

(d) Community development lending. The institution's community development lending,
including the number and amount of community development loans, and their complexity and
innovativeness;
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(e) Innovative or flexible lending practices. The institution's use of innovative or flexible lending
practices in a safe and sound manner to address the credit needs of low- and moderate-income
individuals or geographies;

(f) Fair lending. The institution's performance relative to fair lending policies and practices
pursuant to written policies and directives issued by the Commissioner; and

(g) Loss of affordable housing. The mstitution's number and amount of loans that show an undue
concentration and a systematic pattermn of lending resulting in the loss of affordable housing
units.

(3) Affiliate lending.

(a) At an institution’s option, the Commissioner will consider loans by an affilhiate of the
institution, if the institution provides data on the affiliate's loans pursuant to 209 CMR 46.42.
(b) The Commissioner considers affiliate lending subject to the following constraints:

1. no affiliate may claim a loan origination or loan purchase if another institution claims the
same loan origination or purchase; and

2. if an institution elects to have the Commissioner constder loans within a particular lending
category made by one or more of the institution's affiliates in a particular assessment area, the
mstitution shall elect to have the Commissioner consider, in accordance with 209 CMR
46.22(3)(a), all the loans within that lending category in that particular assessment area made by
all of the institution’s affiliates.

(c) The Commissioner does not consider affiliate lending in assessing an institution’s
performance under 209 CMR 46.22(2)(b)(1).

(4) Lending by a consortium or a third party. Community development loans originated or
purchased by a consortium in which the institution participates or by a third party in which the
institution has invested:

(a) will be considered, at the institution's option, if the institution reports the data pertaining to
these loans under 209 CMR 46.42; and

(b) may be allocated among participants or investors, as they choose, for purposes of the lending
test, except that no participant or investor:

1. may claim a loan ongination or loan purchase if another participant or investor claims the
same loan origination or purchase; or

2. may claim loans accounting for more than its percentage share (based on the level of 1ts
participation or investment) of the total loans originated by the consortium or third party.

(5) Lending performance rating. The Commissioner rates an institution's lending performance as
provided in 209 CMR 46.61 (Ratings).

46.23: Investment Test

(1) Scope of test. The investment test evaluates an institution's record of helping to meet the
credit needs of its assessment area(s) through qualified investments that benefit its assessment
area(s) or a broader statewide or regional area that includes the institution's assessment area(s). A
credit union will not be evaluated under the investment test except as provided under 209 CMR
46.61(6)(c).
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(2) Exclusion. Activities considered under the lending or service tests may not be considered
under the investment test.

(3) Affiliate investment. At an institution's option, the Commissioner will consider, in its
assessment of an institution's investment performance, a qualified investment made by an
affiliate of the institution, if the qualified investment is not claimed by any other institution.

(4) Disposition of branch premises. Donating, sclling on favorable terms, or making available on
arent-free basis a branch of the institution that is located in a predominantly minority
neighborhood to a minority depository institution or women's depository institution (as these
terms are defined in 12 U.S.C. 2907(b)) will be considered as a qualified investment.

(5) Performance criteria. The Commissioner evaluates the investment performanee of an
institution pursuant to the following criteria:

(a) the dollar amount of qualified investments;

(b) the innovativeness or complexity of qualified investments;

(c) the responsiveness of qualified investments to credit and community development needs

(d) the degree to which the qualified investments assist existing low- and moderate-income
residents to be able to remain in affordable housing in their neighborhoods; and

(d) the degree to which the qualified investments are not routinely provided by private investors.

(6) Investment performance rating. The Commissioner rates an institution’s investment
performance as provided in 209 CMR 46.61 (Ratings).

46.24: Service Test

(1) Scope of test. The scrvice test cvaluates an institution's record of helping to meet the credit
needs of its assessment area(s) by analyzing both the availability and effectiveness of an
institution's systems for delivering retail banking services and the extent and innovativeness of
its community development services.

(2) Area(s) benefited. Community development services must benefit an institution's assessment
area(s) or a broader statewide or regional area that includes the institution's assessment area(s).

(3) Affiliate service. At an institution’s option, the Commissioner will consider, in its assessment
of an institution's service performance, a community development service provided by an
affiliate of the institution, 1f the community development service is not claimed by any other
institution.

(4) Performance criteria -- retail banking services. The Commussioner evaluates the availability
and effectiveness of an institution's systems for detivering retail banking services, pursuant to the
following criteria:

(a) the current distribution of the institution's branches among low-, moderate-, middle-, and
upper-income geographies;

(b) m the context of its current distribution of the institution's branches, the institution's record of
opening and closing branches, particularly branches located in low- and moderate-income
geographies or primarily serving low- and moderate- income individuals;

(c) the availability and effectiveness of alternative systems for delivering retail banking services
(e.g., ATMs, ATMs not owned or operated by or exclusively for the institution, banking by
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telephone or computer, loan production offices, and bank-at-work or bank-by-mail programs) in
low- and moderate-income geographies and to low- and moderate-income individuals; and

(d) the range of services provided in low-, moderate-, middle-, and upper- mcome geographies
and the degree to which the services are tailored to meet the needs of those geographies.

(5) Performance critenia -- community development services. The Commissioner evaluates
community development services pursuant to the following criteria:

(2) the extent to which the institution provides community development services; and
(b) the innovativeness and responsiveness of community development services.

(6) Service performance rating. The Commissioner rates an institution's service performance as
provided in 209 CMR 46.61 (Ratings).

46.25: Community Development Test for Wholesale or Limited-Purpose Institutions

(1) Scope of test. The Comumissioner assesses a wholesale or limited purpose institution's record
of helping to meet the credit needs of its assessment area(s) under the community development
test through its community development lending, qualified investments, or community
development services.

(2) Designation as a wholesale or limited purpose institution. In order to receive a designation as
a wholesale or limited purpose institution, an institution shall file a request, in writing, with the
Commissioner, at least three months prior to the proposed effective date of the designation. If the
Commissioner approves the designation, it remains in effect until the institution requests
revocation of the designation or until one year after the Commissioner notifies the institution that
the Commissioner has revoked the designation on his/her own initiative.

(3) Performance criteria. The Commissioner evaluates the community development performance
of a wholesale or limited purpose institution pursuant to the following criteria:

(a) the number and amount of community development loans (including originations and
purchases of loans and other community development loan data provided by the institution, such
as data on loans outstanding, commitments, and letters of credit), qualified investments, or
community development services;

(b) the use of innovative or complex qualified investments, community development loans, or
community development services and the extent to which the investments are not routinely
provided by private investors; and

(c) the nstitution's responsiveness to credit and community development needs.

(4) Indirect activities. At an institution's option, the Commissioner will consider in its
community development performance assessment:

(2) qualified investments or community development services provided by an affiliate of the
institution, if the investments or services are not claimed by any other institution; and

(b) community development lending by affiliates, consortia and third parties, subject to the
requirements and limitations in 209 CMR 46.22(3) and (4).

(5) Benefit to assessment area(s).
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(a) Benefit inside assessment area(s). The Commissioner considers all qualified investments,
community development loans, and commmunity development services that benefit areas within
the institution's assessment area(s) or a broader statewide or regional area that includes the
institution's assessment area(s).

(b) Benefit outside assessment area(s). The Commissioner considers the qualified investments,
commumnty development loans, and community development services that benefit areas outside
the nstitution's assessment area(s), if the institution has adequately addressed the needs of its
assessment area(s).

(6) Community development performance rating. The Commissioner rates an institution’s
community development performance as provided in 209 CMR 46.61 (Ratings).

46.26: Small Institution Performance Standards

(1) Performance criteria. (a) Small institutions with assets of less than $250 rmllion. The
Commissioner evaluates the record of a small institution that is not, or that was not during the
prior calendar year, an intermediate small institution, of helping to meet the credit needs of its
assessment arca pursuant to the criteria set forth in paragraph (2) of this section. (b) Intermediate
small institutions. The Commissioner evaluates the record of a small institution that is, or that
was during the prior calendar year, an intermediate small institution, of helping to meet the credit
needs of its assessment area(s) pursuant to the criteria set forth in paragraphs (2) and (3) of this
section. A credit union that is, or that was during the prror calendar year an intermediate small
institution will be evaluated pursuant to the criteria set forth in paragraph (2) of this section and
under the service test as provided in 209 CMR 46.24.

(2) Lending test. A small institution’s lending performance is evaluated pursuant to the following
criteria:

(a) the institution’s loan-to-deposit ratio, adjusted for seasonal variation and, as appropriate, other
lending-related activities, such as loan originations for sale to the secondary markets, community
development loans, or qualified investments;

(b) the percentage of loans and, as appropriate, other lending-related activities focated in the
institution’s assessment area(s);

(c) the institation's record of lending to and, as appropriate, engaging in other lending-related
activities for borrowers of different income levels and businesses and farms of different sizes;
(d) the geographic distribution of the institution's loans, provided, however that a credit union
shall be evaluated in the context of its relevant membership by-law provisions; and

(e) the institution's record of taking action, if warranted, in response to written complaints about
its performance in helping to meet credit needs in its assessment area(s) and its performance with
regard to fair lending policies and practices.

(3) Community Development Test An intermediate small institution’s community development
performance is also evaluated pursuant to the following criteria;

{a) The number and amount of community development loans;

{b) The number and amount of gualified investments;

(c) The extent to which the institution provides community development services; and
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(d) The institution’s responsiveness through such activities to community development lending,
investment, and service needs.

(4) Small institution performance rating. The Commusstoner rates the performance of an
institution evaluated under 209 CMR 46.26 as provided in 209 CMR 46.61 (Ratings).

46.27: Strategic Plan

(1) Altemative election. The Commissioner will assess an institution's record of helping to meet
the credit needs of its assessment area(s) under a strategic plan if:

(a) the institution has submitted the plan to the Commissioner as provided for in 209 CMR
46.27,

(b) the Commissioner has approved the plan;

(c) the plan is in effect; and

(d) the institution has been operating under an approved plan for at least one year.

(2) Data reporting. The Commissioner's approval of a plan does not affect the mstitution's
obligation, 1f any, to report data as required by 209 CMR 46.42.

(3) Plans in general.

(a) Term. A plan may have a term of no more than five years, and any multi-year plan must
include annual interim measurable goals under which the Commissioner will evaluate the
institution's performance.

(b) Multiple assessment areas. An institution with more than one assessment area may prepare a
single plan for all of its assessment areas or one or more plans for one or more of its assessment
areas.

(c) Treatment of affiliates. Affiliated institutions may prepare a joint plan if the plan provides
measurable goals for each institution. Activities may be allocated among institutions at the
institutions' option, provided that the same activities are not considered for more than one
institution.

(4) Public participation in plan development. Before submitting a plan to the Commissioner for
approval, an institution shall:

(a) informally seek suggestions from members of the public in 1ts assessment area(s) covered by
the plan while developing the plan;

(b) once the institution has developed a plan, formally solicit public comment on the plan for at
least 30 days by publishing notice in at least one newspaper of general circulation in each
assessment area covered by the plan; and

(c) during the period of formal public comment, make copies of the plan available for review by
the public at no cost at all offices of the institution in any assessment area covered by the plan
and provide copies of the plan upon request for a reasonable fee to cover copying and mailing, if
applicable.

(5) Submission of plan. The institution shall submit its plan to the Commissioner at least three
months prior to the proposed effective date of the plan. The institution shall also submit with its
plan a description of its informal efforts to seek suggestions from members of the public, any
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wntten public comment received, and, if the plan was revised in light of the comment received,
the initial plan as released for publie comment.

(6) Plan content.
(a) Measurable goals.

1. An institution shall specify in its plan measurable goals for helping to meet the credit needs of
each assessment area covered by the plan, particularly the needs of low- and moderate-income
geographies and low- and moderate-income individuals, through lending, investment, and
services, as appropnate.

2. An institution shall address in its plan all three performance categories and, unless the
institution has been designated as a wholesale or limited purpose institution, shall emphasize
Iending and lending-related activities. Nevertheless, a different emphasis, including a focus on
one or more performance categories, may be appropriate if responsive to the charactenistics and
credit needs of its assessment area(s), considering public comment and the institution's capacity
and constraints, product offerings, and business strategy.

(b) Confidentia] information. An institution may submit additional information to the
Commissioner on a confidential basis which shall not be deemed a public record as defined in
M.G.L. c. 4, § 7 or be subject to the public disclosure provisions of M.G.L. c. 66, § 10, but the
goals stated in the plan must be sufficiently specific to enable the public and the Commissioner
to judge the merits of the plan.

(c) Satisfactory and outstanding goals. An institution shall specify in its plan measurable goals
that constitute “"satisfactory” performance. A plan may specify measurable goals that constitute
"outstanding” performance. If an institution submits, and the Commissioner approves, both
"satisfactory” and "outstanding” performance goals, the Commissioner will consider the
institution eligible for an "outstanding" performance rating.

(d) Election if satisfactory goals not substantially met. An institution may elect in its plan that, if
the institution fails to meet substantially its plan goals for a satisfactory rating, the Commissioner
will evaluate the institution's performance under the lending, investment, and service tests, the
community development test, or the small institution performance standards, as appropriate.

(7) Plan approval.

(a) Timing. The Commissioner will act upon a plan within 60 calendar days after the
Commissioner receives the complete plan and other material required under 209 CMR 46.27(5)
and (6). If the Commissioner fails to act within this time period, the plan shall be deemed
approved unless the Commissioner extends the review period for good cause.

(b) Public participation. In evaluating the plan’s goals, the Commissioner considers the public's
involvement in formulating the plan, written public comment on the plan, and any response by
the institution to public comment on the plan.

(c) Coteria for evaluating plan. The Commissioner evaluates a plan's measurable goals using the

following criteria, as appropriate:
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1. the extent and breadth of lending or lending-related activities, including, as appropriate, the
distribution of loans among different geographies, businesses and farms of different sizes, and
individuals of different income levels, the extent of community development lending, and the use
of innovative or flexible lending practices to address credit needs;

2. the amount and innovativeness, complexity, and responsiveness of the institution's qualified
investrents; and

3. the availability and effectiveness of the institution's systems for delivering retail banking
services and the extent and innovativeness of the institution's community development services.

(8) Plan amendment. During the term of a plan, an institution may request the Commissioner to
approve an amendment to the plan on grounds that there has been a material change in
circumstances. The institution shall develop an amendment to a previously approved plan in
accordance with the public participation requirements of 209 CMR 46.27(4).

(9) Plan assessment. The Commissioner approves the goals and assesses performance under a
plan as provided for in 209 CMR 46.61 (Ratings).

46.28: Assigned Ratings

(1) Ratings in general. Subject to 209 CMR 46.28(2) and (3), the Commissioner assigns to an
institution a rating of "outstanding," "high satisfactory," "satisfactory," "needs to improve," or
"substantial noncompliance” based on the institution's performance under the lending,
investrent and service tests, the community development test, the small institution performance
standards, the intermediate small institution standards, or an approved strategic plan, as
applicable.

(2) Lending, investment, and service tests. The Commissioner assigns a rating for an institution
assessed under the lending, investment, and service tests in accordance with the following
principles:

(a) an institution that receives an "outstanding" rating on the lending test receives an assigned
rating of at least "satisfactory"”;

(b) an institution that receives an "outstanding” rating on both the service test and the investment
test and a rating of at least "high satisfactory” on the lending test receives an assigned rating of
"outstanding";

(c) no institution may receive an assigned rating of "satisfactory” or higher unless it receives a
rating of at least "satisfactory" on the lending test;

(d) an institution that receives a “satisfactory" rating on the lending test and either the service or
investment test, and receives a rating of "needs to improve" on the third test, receives an assigned
rating of "satisfactory"; and

(e) a credit union that receives a "satisfactory" rating on the lending test and receives a rating of
"needs to improve” on the service test, receives an assigned rating of "satisfactory”.

(3) Effect of evidence of discriminatory or other illegal credit practices. Evidence of
discriminatory or other illegal credit practices adversely affects the Commissioner's evaluation of
an institution’s performance. In determining the effect on the institution's assigned rating, the
Commissioner considers the nature and extent of the evidence, the policies and procedures that
the institution has in place to prevent discriminatory or other illegal credit practices, any
corrective action that the institution has taken or has committed to take, particularly voluntary
corrective action resulting from self-assessment, the institution’s compliance with written

policies and directives with regard to fair lending, and other relevant information.
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In connection with any type of lending activity descnibed in §46.22(1)(a), evidence of
discriminatory or other credit practices that violate an applicable law, rule, or regulation includes
but is not limited to: (i) Discrimination against applicants on a prohibited basis in violation, for
exarnple of the Equal Credit Opportunity Act or Fair Housing Act; (if) Violations of M.G.L.
Chapter 183C, Predatory Home Loan Practices; (ii1) Violations of section 5 of the Federal Trade
Commission Act; (1v) Violations of section 8 of the Real Estate Settlement Procedures Act, and
(v) Violations of the provisions of M.G.L. Chapter 140D regarding a consumer’s right of
rescission or other violations of M.G.L. Chapter 140D and its implementing regulations 209
CMR 32.00.

46,29: Effect of CRA Performance on Applications

(1) CRA performance. Among other factors, the Commissioner takes into account the record of
performance under the CRA of each institution submutting applications for the following:

(a) establishment of any branch by all state-chartered institutions;

(b) establishment of Massachusetts branches by out-of-state banks, out-of-state federal banks,
and foreign banks;

(c) a merger or consolidation with or the acquisition of assets or assumption of liabilities of any
state-chartered institution by a Massachusetts bank or bank holding company, including its
subsidiaries;

(d) a merger or consolidation with or the acquisition of assets or assumption of liabilities of a
state-chartered institution by an out-of-state bank, an out-of-state federal bank, or an foreign
bank or bank holding company, including its subsidiaries;

(e) a wholly-owned subsidiary pursuant to M.G.L. c. 167F, § 2, paragraph 7;

(f) an automated teller machine;

(g) a mobile electronic branch; and

(h) any other approval of the Commissioner, provided that there are no other countervailing
financial safety and soundness or other policy considerations.

(2) Interested parties. In considering CRA performance in an application described in 209 CMR
46.29(1), the Commissioner takes into account any views expressed by interested parties that are
submitted.

(3) Denial or conditional approval of application. An institution's record of performance may be
the basis for denying or conditioning approval of an application listed in 209 CMR 46 29.

(4) Alternative branch opening application procedures. The Commissioner shall establish
alternative branch opening application procedures for institutions which received a rating of
"outstanding" as of their most recent state or federal examination. These procedures shall include
such other standards and procedures as the Commissioner deems appropriate.

46.41: Assessment Area Delineation

(1) In general. An institution shall delineate one or more assessment areas within which the
Commissioner evaluates the institution's record of helping to meet the credit needs of its
community. The Commissioner does not evaluate the institution’s delineation of its assessment
area(s) as a separate performance criterion, but the Commissioner reviews the delineation for
compliance with the requirements of 209 CMR 46.41.
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(2) Geographic area(s) for wholesale or limited purpose institutions. The assessment area(s) for a
wholesale or limited purpose institution must consist generally of one or more MSAs/CBSAs
(using the MSA/CBSA boundaries that were in effect as of January 1 of the calendar year in
which the delineation is made) or one or more contiguous political subdivisions, such as
counties, cities, or towns, in which the institution has its main office, branches, and deposit-
taking ATMs.

(3) Geographic area(s) for other institutions. The assessment area(s) for an institution other than
a wholesale or limited purpose institution or a credit union under 209 CMR 46.41(8) must:

(a) consist generally of one or more MSAs/CBSAs (using the MSA/CBSA boundaries that were
in effect as of January 1 of the calendar year in which the delineation 1s made) or one or more
contiguous political subdivisions, such as counties, cities, or towns; and

(b) include the geographies in which the institution has its main office, its branches, and its
deposit-taking ATMs, as well as the surrounding geographies in which the institution has
originated or purchased a substantial portion of its loans (including home mortgage loans, small
business and small farm loans, and any other loans the institution chooses, such as those
consumer loans on which the institution elects to have its performance assessed).

(4) Adjustments to geographic area(s). An institution may adjust the boundanes of its assessment
area(s) to include only the portion of a political subdivision that it reasonably can be expected to
serve. An adjustment is particularly appropriate in the case of an assessment area that otherwise
would be extremely large, of unusual configuration, or divided by significant geographic
barriers.

(5) Limztations on the delineation of an assessment area. Each institution's assessment area(s):

(a) must consist only of whole geographies;

(b) may not reflect illegal discimination;

(c) may not arbitrarily exclude low- and moderate-income geographies, taking into account the
institution's size and financial condition; and

(d) may not extend substantially beyond a CMSA boundary or beyond a state boundary unless
the assessment area is located in a multistate MSA/CBSA. If an institution serves a geographic
area that extends substantially beyond a state boundary, the institution shall delineate separate
assessment areas for the areas in each state. If an institution serves a geographic area that extends
substantially beyond a CMSA boundary, the institution shall delineate separate assessment areas
for the areas inside and outside the CMSA.

(6) Institutions serving military personnel. Notwithstanding the requirements of 209 CMR 46.41,
an institution whose business predominantly consists of serving the needs of military persormel
or their dependents who are not located within a defined geographic area may delineate its entire
deposit customer base as its assessment area.

(7) Use of assessment area(s). The Commissioner uses the assessment area(s) delineated by an
institution in its evaluation of the institution's CRA performance unless the Commissioner
determines that the assessment area(s) do not comply with the requirements of 209 CMR 46.41.

(8) Credit unions not serving defined geographic areas. Notwithstanding the requirements of 209
CMR 46.41, a credit union whose membership by-law provisions are not based on residence may
delineate its membership as its assessment area.
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46.42; Data Collection, Reporting, and Disclosure

(1) Institutions will comply with all data collection, reporting and disclosure regulations as
promulgated by the appropriate Federal banking agencies,

(2) Credit unions are exempted from the data collection, reporting, and disclosure requirements
for small business, small farm, and community development loans; provided, however, if the
credit union, except a credit union that meets the definttion of a small institution, is subject to
reporting under the Board of Governors of the Federal Reserve System's implementing
regulations for the Home Mortgage Disclosure Act (12 CFR 203), it shall report the location of
each home mortgage loan application, origination, or purchase outside the MSAs/CBSA in
which the credit union has a home or branch office (or outside any MSA/CBSA) in accordance
with the requirements of 12 CFR 203.

(3) Optional data collection and maintenance.

(a) Consumer loans. An institution may collect and maintain in machine readable form (as
prescribed by the Commissioner) data for consumer loans originated or purchased by the
institution for consideration under the lending test. An institution may mantain data for one or
more of the following categories of consumer loans: motor vehicle, credit card, home equity,
other secured, and other unsecured. If the institution maintains data for loans in a certain
category, it shall maintain data for all loans originated or purchased within that category. The
institution shall maintain data separately for each category, including for each loan:

1. A unique number or alpha-numeric symbol that can be used to identify the relevant loan file;
2. The loan amount at origination or purchase;

3. The loan location; and

4. The gross annual income of the borrower that the institution considered in making its credit

decision.

(b) Other loan data. At its option, an 1nstitution may provide other information concerning its
lending performance, including additional loan distribution data.

46.43: Content and Availability of Public File

(1) Information available to the public. An in