THE OVERDRAFT PROTECTION ACT OF 2009

HEARING

BEFORE THE

COMMITTEE ON FINANCIAL SERVICES
U.S. HOUSE OF REPRESENTATIVES

ONE HUNDRED ELEVENTH CONGRESS
FIRST SESSION

OCTOBER 30, 2009

Printed for the use of the Committee on Financial Services

Serial No. 111-89

&R

U.S. GOVERNMENT PRINTING OFFICE
55-815 PDF WASHINGTON : 2010

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



HOUSE COMMITTEE ON FINANCIAL SERVICES
BARNEY FRANK, Massachusetts, Chairman

PAUL E. KANJORSKI, Pennsylvania
MAXINE WATERS, California
CAROLYN B. MALONEY, New York
LUIS V. GUTIERREZ, Illinois
NYDIA M. VELAZQUEZ, New York
MELVIN L. WATT, North Carolina
GARY L. ACKERMAN, New York
BRAD SHERMAN, California
GREGORY W. MEEKS, New York
DENNIS MOORE, Kansas
MICHAEL E. CAPUANO, Massachusetts
RUBEN HINOJOSA, Texas

WM. LACY CLAY, Missouri
CAROLYN McCARTHY, New York
JOE BACA, California

STEPHEN F. LYNCH, Massachusetts
BRAD MILLER, North Carolina
DAVID SCOTT, Georgia

AL GREEN, Texas

EMANUEL CLEAVER, Missouri
MELISSA L. BEAN, Illinois

GWEN MOORE, Wisconsin

PAUL W. HODES, New Hampshire
KEITH ELLISON, Minnesota

RON KLEIN, Florida

CHARLES A. WILSON, Ohio

ED PERLMUTTER, Colorado

JOE DONNELLY, Indiana

BILL FOSTER, Illinois

ANDRE CARSON, Indiana

JACKIE SPEIER, California
TRAVIS CHILDERS, Mississippi
WALT MINNICK, Idaho

JOHN ADLER, New Jersey

MARY JO KILROY, Ohio

STEVE DRIEHAUS, Ohio
SUZANNE KOSMAS, Florida
ALAN GRAYSON, Florida

JIM HIMES, Connecticut

GARY PETERS, Michigan

DAN MAFFEI, New York

SPENCER BACHUS, Alabama
MICHAEL N. CASTLE, Delaware
PETER T. KING, New York

EDWARD R. ROYCE, California
FRANK D. LUCAS, Oklahoma

RON PAUL, Texas

DONALD A. MANZULLO, Illinois
WALTER B. JONES, JR., North Carolina
JUDY BIGGERT, Illinois

GARY G. MILLER, California

SHELLEY MOORE CAPITO, West Virginia

JEB HENSARLING, Texas

SCOTT GARRETT, New Jersey

J. GRESHAM BARRETT, South Carolina
JIM GERLACH, Pennsylvania

RANDY NEUGEBAUER, Texas

TOM PRICE, Georgia

PATRICK T. MCHENRY, North Carolina
JOHN CAMPBELL, California

ADAM PUTNAM, Florida

MICHELE BACHMANN, Minnesota
KENNY MARCHANT, Texas
THADDEUS G. McCOTTER, Michigan
KEVIN McCARTHY, California

BILL POSEY, Florida

LYNN JENKINS, Kansas
CHRISTOPHER LEE, New York

ERIK PAULSEN, Minnesota

LEONARD LANCE, New Jersey

JEANNE M. ROSLANOWICK, Staff Director and Chief Counsel

1)



CONTENTS

Page
Hearing held on:
October 30, 2009 .....oooiiiiiieiieeee et e e e e e e e e e e e e naaaaaaeae s 1
Appendix:
October 30, 2009 ....c..oiiiiieeeeee ettt e e e e et eeerae e eearaaeeas 53
WITNESSES
FRIDAY, OCTOBER 30, 2009
Blaine, Jim, President, North Carolina State Employees Credit Union ............. 14
Bloom, Ellen, Director, Federal Policy and Washington Office, Consumers
UIDIOI ittt ettt sttt e s bt e bt e eat e e bt e st e e beeeae e enseesmeeenaees 17
Colley, Mark A., President and Chief Executive Officer, Tulsa Postal & Com-
munity Federal Credit Union, on behalf of the National Association of
Federal Credit Unions (INAFCU) ......ccociiiiiiiiiiiiiiectcnceeccececee e 19
Dollar, Dennis, Principal Partner, Dollar Associates, LLC ..........ccccceeeeveveennenn. 16
Feddis, Nessa, Vice President and Senior Counsel, Center for Regulatory
Compliance, American Bankers Association (ABA) .......cccocceeiiiniiiiiinicnnecnnne. 7
Fox, Jean Ann, Director, Financial Services, Consumer Federation of America
(CFA) ettt ettt bt et e et e et e et e e bt e ateenbeeeabe e bt e nbe e bt e enbeenaas 6
Halperin, Eric, Director, Washington Office, Center for Responsible Lending .. 9
Hunt, Richard, President, Consumer Bankers Association (CBA) ......cccccvveennn. 21
Ireland, Oliver 1., Partner, Morrison & Foerster LLP .........ccocoeieviiiiiiiiecciiieens 13

Menzies, R. Michael S., Sr., President and Chief Executive Officer, Easton
Bank and Trust Company, on behalf of the Independent Community Bank-
ers Of AMeTriCa (TCBA) oo s e eenas 22
Staatz, Rodney, President and Chief Executive Officer, State Employees Cred-
it Union of Maryland (SECU), on behalf of the Credit Union National

ASSOCIATION (CTUNA) e et e e et e e e e e e e e e e e eeeeeeeeeeeseeeeeeeeeeseeeeeeeaeeaaeees 11
APPENDIX
Prepared statements:
Blaine, Jim ......ooiiiiiiiiiiiec e e e e e e e e enanaees 54
Bloom, EILIEN ..ooveiiiiiiiieeee et e eaaaaees 58
Colley, Mark A. ..ottt ettt ettt st s eneee s 85
Dollar, DENMIS ....ccceeeeiiiiieiiieieieeeriteeerieeeetteeereeesreeesbteesebee e etaeeesnnaeeennseens 99
Feddis, NESSA .uvviiiiiiieieeiee et e e et e e e e e et e e e e e e eananes 105
FOX, Jean ANIN ..oocoiiiiiiiiicceeeeee e e et ettt e e eanaeas 114
Halperin, EXic ..ottt 136
Hunt, RICRATd .....ooooiiiiieiieeeeee ettt eanaees 150
Treland, OLIVET L. ......ccoiiiiiiiiieieeeee e et et e e e e e ae e e eaneeas 158
Menzies, R. Michael S., ST, ..occcciiriiiiiiieceeeee ettt svee e e e 167
Staatz, ROANEY .....ccccciiieiiiieciieeciee ettt e et e e aee e e r e e senraeesnraeeenvaeens 176

(I1D)






THE OVERDRAFT PROTECTION ACT OF 2009

Friday, October 30, 2009

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 9:41 a.m., in room
2128, Rayburn House Office Building, Hon. Barney Frank [chair-
man of the committee] presiding.

Members present: Representatives Frank, Maloney, Green,
Cleaver, Ellison, Perlmutter, Himes; Bachus, Royce, and Posey.

The CHAIRMAN. There is a very plausible reason that I am late:
I am getting forgetful. And I am sorry. I got engrossed in some-
thing else. I apologize.

You honor us by coming here on a Friday. I feel badly and I am
sorry.

We will begin with our opening statements. We will have 10 min-
utes on each side. And I recognize the gentlewoman from New
York, Mrs. Maloney, the main author of this legislation, and so
many other consumer protections, for 5 minutes.

Mrs. MALONEY. Thank you so much, Mr. Chairman, for your sup-
port and leadership on this important issue. And thank you for
having this hearing on H.R. 3904, the Overdraft Protection Act of
2009.

The overdraft problem is significant and getting worse because
the quantity of debit card transactions now exceeds the quantity of
credit card transactions. Just yesterday, a headline in the Amer-
ican Banker Newspaper read, “Dependence on debit is the new
norm.”

The Center for Responsible Lending has found that overdraft fees
have increased 35 percent in the last 2 years, and they estimate
that 27 million Americans overdrew their checking account more
than 5 times in a 12-month period.

From start to finish, the consumer is too often kept in the dark,
not allowed to choose how he or she spends their own money. This
bill brings sunshine and permission into the process, restricting de-
ceptive practices and empowering consumers to manage their own
lives and their own financial accounts.

Let me briefly explain the overdraft cycle. As a consumer opens
an account, according to a study by the FDIC, most banks, 75 per-
cent of banks, automatically enroll them in an automated overdraft
program which charges a fee from $10 to $38 for each overdraft
and, sometimes, another fee if an account stays at a negative bal-
ance, even though the consumer does not even know it is in a nega-
tive balance.
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So what this bill does is give consumers more tools to better
make their own decisions about how to manage their own money.
Then, consumers begin to use their debit card just as they have ad-
vertised: for groceries, for gas, for a cup of coffee and movie tickets,
to run a Sunday’s worth of errands, and many people use their
debit card at a point of sale half a dozen times or more. And be-
cause they were enrolled automatically in overdraft protection and
are using ATMs or point-of-sale terminals, they don’t or cannot tell
if a transaction is about to drive them into a negative balance and
they incur a fee.

Consumers often do not know that they have even incurred over-
draft fees until they get the bills, sometimes as much as $300 to
$600 for overdraft fees for one weekend.

What the consumer does not know, unless they keep very strict
track of their balance after each and every transaction, is that they
could have racked up half a dozen or more overdraft fees in just
a single day. So that $5 cup of coffee, an extravagance in its own
right, then turns into a $35 cup of coffee because of the overdraft
fee.

What is more, the consumer does not find out about the fee that
was automatically charged until later, because the overwhelming
majority of banks, 81 percent according to the FDIC, will allow an
overdraft to occur at an ATM or point of sale but only notify the
consumer after the transaction has been completed and the over-
draft fee has been charged.

Finally, the overdraft problem culminates when the transactions
are posted to accounts back at the bank. You might think that the
transactions would be posted in chronological order, but you would
be wrong. They are usually posted by size, from the largest amount
spent to the smallest, driving people into overdraft fees quicker,
which means that the transaction fee has the effect of driving the
account into a negative balance faster, and each smaller trans-
action that occurs while the account is in a negative balance incurs
a new, separate overdraft fee.

The FDIC study reports that 53.7 percent of large banks process
overdraft fees in large-to-small fashion, therefore driving up the
cost to the individual.

The bill that Chairman Frank and Chairwoman Waters and I
have introduced meets the overdraft problem head on from start to
finish. First, this is a bipartisan effort; Walter Jones joined us in
the introduction of this bill—it brings automated overdraft plans
under the Truth in Lending Act, requiring financial institutions to
obtain permission of consumers before enrolling them in the over-
draft program.

It requires that ATMs notify the consumer if the cash with-
drawal would incur an overdraft fee, and allows the consumer to
reject the withdrawal before the fee is incurred, thereby giving the
consumer more control over their own finances. It limits overdrafts
at the source, the financial institution, to no more than 1 per
month or 6 per year. It prohibits the manipulation—

The CHAIRMAN. The gentlewoman is recognized for an additional
minute.

Mrs. MALONEY. Oh, my goodness.



3

I feel strongly about this. Let me just say that it requires that
overdraft fees be proportional to actual harm, so that a $5 cup of
coffee isn’t charged what amounts to a 700 percent interest rate in
the form of a $35 fee.

And I want to applaud the efforts of some of the large banks that
have worked to address this problem by voluntarily limiting the
fees. But we feel that overdraft protections must be extended to all
customers of all financial institutions. Even some of the banks
Whi%h have dialed back overdrafts still permit up to 4 overdrafts
per day.

As the FDIC study has shown, the problem is so wide and so
deep, encompassing the majority of banks and affecting tens of mil-
lions of consumers, Congress must address this problem across-the-
board systemically.

The bill is the largest—my latest version of my legislation on this
issue; I have introduced it in several other Congresses. And I thank
the chairman for sponsoring it and for having this hearing.

I also want to welcome all of the witnesses. I believe this is the
largest panel in the history of the Banking Committee—the Finan-
cial Services Committee, showing the deep concern and attention,
so I thank you all for being here.

The CHAIRMAN. I thank the gentlewoman.

I appreciate—I thought it was best to do it this way, there being
a small number of members. I will say we had originally con-
templated our being in session today, but I don’t mind that because
I think we will be able to focus with the small amount of members.

But if we have unanimous consent—I have checked with the
ranking member—each member will have 10 minutes rather than
5 to question, to accommodate. There aren’t that many people here,
so that way we will be able to accommodate that; and we will have
a 10-minute question period—I am afraid we can’t get used to that,
given the size of this committee—and we might even be able to do
a second round. So I do want to take up for that.

And the gentleman from Alabama is now recognized for 10 min-
utes.

Mr. BAcHUS. Thank you, Mr. Chairman.

I will just touch on some brief thoughts. I am interested in hear-
ing from the panel, because this is obviously an issue that I think
all of us are interested in.

As far as an alternative, if you don’t have overdraft fees, what
do you have? And what I have is a line of credit, and I think that
is a far wiser and sounder money management tool. And I am not
sure; I think one approach would be if the banks—and I think with
the financial literacy, if we said to people there is a better alter-
native than overdraft fees.

I would be interested in you—maybe either in the questions or
addressing why aren’t there more lines of credit or are people not
aware of that.

I will say, one other alternative to overdraft fees is not a good
alternative, and that is issuing a worthless check charge, which is
a criminal charge. When I started practicing law in the mid-1970’s,
you had to take a certain number of appointed cases, and about a
third of the docket in criminal court were people issuing worthless
checks. You would go to a municipal court and you would find that
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was sort of the predominant charge. There were just people even
in small towns who for one reason or another wrote a bad check.
And I don’t think any of us want to return to that.

The fees, I think all bank fees, we all know that over the past
10 years those fees have—all fees have either doubled or tripled.
I think that is pretty much a given. And maybe that is not true.
I would like to hear if I am wrong about that.

And the other thing about the overdraft fees is they are all $35.
I think that seems to be the general charge. And every time the
fee at every bank is $35, you wonder why that is. And maybe that
is close to the cost.

The ATM or point—either a debit card when you go in a grocery
store, it is my understanding from some of the banks that you have
a problem at that point telling people that they are overdrafting.
I am certainly interested in that. Obviously, if you could tell them,
I think it would be a good thing.

Now, at the ATM machines it is also my impression that you can
tell them there. And I really can’t see anything wrong with a re-
quirement that you tell them that they are overdrafting when they
use their ATM card. But I think some of the smaller banks may
hafle more difficulty, or the credit unions, with this because of tech-
nology.

And the last thing I would ask is, how do we address this? The
banks that are making money today are the old investment banks.
They are making money trading, they are making money specu-
lating, which can be a dangerous thing.

The commercial banks are losing money. They may have a good
quarter, but they are apparently not making a lot of money on
lending even though the cost of money from the Fed is awfully
cheap.

But if they are losing money, where do they make that up? And
that is—so the timing of all this is a challenge, particularly when
so many of our banks are losing money. Yes, they may be charging
$35, and we may think that is too much, but we don’t want to put
all our banks out of business.

So, Mr. Chairman, I do appreciate you having this hearing, and
I look forward to hearing from the witnesses. And I personally am
more in just a listening mode and would be interested in your com-
ments.

But I want to go right back to what I started with, and that is
that I still remember in the late 1970’s when I would be rep-
resenting somebody on an appointed case, and they would have all
these bad checks and a lot of times they would actually be in jail.
And I don’t think you see any of that, I don’t think you see that
like you used to. Now, I could be wrong. I would be interested in
if some of the consumer groups, particularly whether you have sort
of taken a look at that, and whether one unintended consequence
of not having some safety net would result in people going to jail.

And particularly college kids who can’t seem to—many of them
can’t seem to manage their money; you certainly don’t want a
criminal record, and issuing a worthless check is a criminal record,
which actually in many cases would disqualify them from jobs. So
$35 fees are one thing; a charge that disqualifies you from an occu-
pation is a much more serious alternative.
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So, with that, thank you, Mr. Chairman.

I thank the witnesses.

The CHAIRMAN. I just want to announce there had been some dis-
cussion of scheduling a markup of this bill on Tuesday. That will
not happen now because we have the New York, Virginia, and New
Jersey elections on Tuesday, and those are all within easy com-
muting distance of here, so a number of the members from the
committee will be working that day. And the gentlewoman from
New York, in particular, is very important obviously to this bill.

So we will not be marking this bill up next week, which means
we won’t be marking it up, people for their own calendars should
know, for at least a couple of weeks, because the week after it
being Veterans Day coming in the middle of the week, we are very
unlikely to be in.

So we will proceed.

I will just recognize myself for a brief comment, which is, I would
urge my friends in the Banking Committee—we wouldn’t, I believe,
be in a situation where we are talking about legislation if you
would have had an opt-in regime from the beginning. I guess I
would make it a general rule that I have learned in politics: Don’t
do people favors without asking them.

Early on in my career as a Member of Congress, I received a
phone call from a woman who said her daughter was about to be
married—this is a true story—and her husband-to-be was in the
military, and he was about to be shipped out, and could I get that
date postponed so that the wedding could take place before he was
shipped out.

And being new at this, I tried to do that, whereupon I got a
phone call from the groom-to-be that said, “Mind your own busi-
ness; don’t do me a favor without asking me.” I would urge that
on you.

I have to say, I am skeptical. People say, oh, we have to give
them this overdraft without asking them. It is in their interest.
That is another I have had as a Member of Congress. When people
come to me to argue for something that benefits them, which is en-
tirely legitimate, that is what people ought to be doing, we need
to know how what we do affects people.

But when we go to the next step and say, this is not only good
for me, this is good for the people who will be paying me to do it,
my answer is now invariably, when they come and tell me that, I
will believe that. But unless you have a signed proxy form in which
you are empowered to tell me that it would be a good thing for
them to pay you, I am skeptical.

So I really urge you to do this a lot. And part of it is it is human
nature. It is not simply a question of how much money it is. It is
indignation. It is the sense that people’s integrity and autonomy
has been impaired when you do this to them and then tell them
you did it for them.

So I would just urge you on all of this, have an opt-in, have it
in clear language.

I continue to get two types of mail from banks: solicitations to
do things that will bring them money in very large type; and expla-
nations of conditions that apply to things I do in very much smaller
type. It is a very old joke and a very bad one.
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So you can save yourselves a lot of problems by that, and I would
encourage you to do that going forward.

With that, we will begin with the witnesses. And, as I said, we
will have 10 minutes to question. I do have one preliminary ques-
tion for Mr. Menzies, whom we welcome back, having been here
yesterday.

Who is running the bank, Mr. Menzies? We have you down here
all week.

Mr. MENZIES. Thank you, Mr. Chairman. We have a very strong
little community bank.

The CHAIRMAN. We appreciate you. You have been a good wit-
ness, and we are glad to have you freed up for that.

Let’s begin with Ms. Fox.

STATEMENT OF JEAN ANN FOX, DIRECTOR OF FINANCIAL
SERVICES, CONSUMER FEDERATION OF AMERICA (CFA)

Ms. Fox. Thank you, Mr. Chairman, Ranking Member Bachus,
and members of the committee. I am Jean Ann Fox, director of fi-
nancial services for the Consumer Federation of America. I am tes-
tifying today on behalf of the national consumer groups listed on
my testimony. We are here to express enthusiastic support for Rep-
resentative Maloney’s H.R. 3904, the Overdraft Protection Act of
2009.

Banks extend credit when they cover an overdraft and then
charge a fee. Instead of denying a debit purchase, banks are per-
mitting it to go through and then are charging about $35 for each
occurrence. Banks pay overdrafts on paper checks, on point-of-sale
debit purchases, ATM withdrawals, automated clearinghouse
transactions to pay bills. And due to Federal Reserve action on
this, consumers are not protected under the Truth in Lending Act.

These are very small loans. The FDIC study says that the typical
debit card purchase is just $20, so consumers are paying $35 to
borrow $20 for just a few days. The largest of overdrafts is just $78
for an ACH payment.

So these are very small loans, and they are very expensive. In
our most recent look at the largest banks’ overdraft fees practices,
the top fee was $39 for the initial overdraft, the lowest was $34.
The typical fee is $35. Ten of the largest banks charge a second fee
if consumers don’t pay the overdraft back in as little as 3 days.

The sustained overdraft fees are either one-time fees—for exam-
ple, Bank of America started this June charging a second $35 fee
if the overdraft was not repaid in 5 business days. Some banks
charge $8 a day after a few days if the overdraft has not been re-
paid. This makes a single mistake, a single overdraft, turn into a
financial disaster for consumers.

These are very short-term loans. The bank takes payment out of
the next deposit into your bank account to repay your loan if you
haven’t come down with cash to pay them off right away. And, as
Representative Maloney noted, consumers do not affirmatively sign
up for this program. This is the only form of involuntary credit that
we know of that is so widespread.

And, of course, the largest banks process payments large to
small, or reserve the right to do that, which means that if they
don’t process payments out of your account as they come in, they
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wait a couple of days to have lots of little debits and one pretty
good-sized check. You can wipe out the balance very quickly and
then charge people a fee for each one of the smaller payments that
overdraw.

This is not what consumers want to have happen.

CFA commissioned a poll by ORCI this past July and asked what
consumers thought banks should be doing: 71 percent support that
banks should get permission before they pay an overdraft; 85 per-
cent say that banks should be required to disclose on the ATM
screen that a withdrawal will overdraw the account and trigger a
fee; 70 percent say that banks should be required to pay checks in
the order they receive them; and 53 percent strongly support that
position.

Your bill meets what consumers want to have happen.

And the folks who are harmed by this are the folks who can least
afford to pay the highest cost for overdraft coverage of any bank
products. These are low-income consumers, these are young people,
these are folks who are renters and likely to be single.

In the polls that we did this summer, twice as many people who
said they paid for an overdraft were African American, compared
to the sample as a whole.

So this impacts a fraction of bank customers. According to the
FDIC study, about a fourth of Americans are paying this $24-bil-
lion-a-year tab for credit they did not request, did not know they
had, or were unable to make informed decisions.

Your bill adds protections that consumers need.

In addition to consent, which should be a given—that consumers
should give consent to be able to borrow from their banks, the
other protections help keep overdrafts from becoming a debt trap
for unwary consumers—banks would have to comply with Truth in
Lending and treat this fee as a finance charge.

There would be a ban on manipulating the order of processing
payments. Banks have a lot of different tactics that result in more
fees, and they are instructed to use those in order to maximize in-
come.

Your bill provides a cap on fees so that a bank can’t charge more
than once a month if they have covered an overdraft, with a limit
of 6 per year. This implements the safety and soundness guidelines
that the FDIC provided a few years ago when banks were making
a similar type of very short-term, very high-cost credit to con-
sumers.

Thank you, Mr. Chairman.

[The prepared statement of Ms. Fox can be found on page 114
of the appendix.]

The CHAIRMAN. Our next witness is Nessa Feddis, who is vice
president and senior counsel of the Center for Regulatory Compli-
ance, American Bankers Association.

STATEMENT OF NESSA FEDDIS, VICE PRESIDENT AND SENIOR
COUNSEL, CENTER FOR REGULATORY COMPLIANCE, AMER-
ICAN BANKERS ASSOCIATION (ABA)

Ms. FEDDIS. Thank you, Chairman Frank, Ranking Member
Bachus. My name is Nessa Feddis, and I appreciate the oppor-
tunity to testify on behalf of the American Bankers Association.
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Americans enjoy the most affordable, accessible banking system
of any country in the world. They have access to full service check-
ing accounts at little or no cost.

Now, in the best of all worlds, people would only make payments
when they have money in their accounts to cover the transaction.
But this 1sn’t a perfect world. When inadvertent overdrafts occur,
most consumers value institutions paying their overdrafts, and
they have come to expect it. Indeed, 96 percent of consumers who
had an overdraft paid were glad that it had been paid.

Similar studies by the Federal Reserve found most participants
expect and value coverage. Payment rejection means embarrass-
ment, inconvenience, merchant fees, and other adverse con-
sequences. Rejection means payment recipients refusing their
checks or electronic payments in the future, or having negative in-
formation put into a credit report.

Customers also often want their debit card transactions to go
through, whether it is for groceries already selected and bagged, a
meal already eaten, emergency purchases, or a bill they want to
pay through a debit card.

Overdraft fees are easy to avoid, and most consumers avoid
them. In fact, in a survey of 1,000 bank customers, 82 percent said
they hadn’t paid one in the past 12 months.

For customers who find it challenging to manage their accounts
and avoid overdraft, there are many options available, including
keeping a little extra money in the account or linking their account
to a savings account or a line of credit. And, as the FDIC found,
most institutions permit customers to decline overdraft services.

ABA is very concerned about the potential unintended con-
sequences of H.R. 3904. It presents significant challenges for all
banks and will mean a complete redesign of checking account fea-
tures and pricing. The result would be more hassle and cost for
customers who find payments returned or rejected and will have
significant unintended consequences on the availability of services
and cost to all checking account customers.

For example, the bill limits overdraft fees to those that are rea-
sonable and proportional to the cost of processing the transaction.
Such an approach misses critical elements of the pricing.

First, the cost of pricing ignores the deterrent value of over-
drafts. Just like a parking or speeding ticket, overdrafts are meant
to be a deterrent. Like any penalty, they are designed to get the
person’s attention in a way that a nominal fee does not.

Second, the cost of processing does not reflect the risk of loss nor
the lost income earned from balances which help pay for the cost
of providing the account. This lost income makes it more expensive
to offer accounts and means that those who manage their accounts
well absorb those costs in the form of higher fees.

Another provision which limits monthly and yearly overdrafts
limits consumer choice by prohibiting overdrafts they want paid
from being paid. Banks would reject overdraft transactions once
the maximum fee has been met or just reject all. This means con-
sumers suffer the consequences discussed earlier: the hassle, incon-
venience, cost and embarrassment of rejected items, the very rea-
sons that consumer testing has found people value and want this
service. Such artificial limitations would lead to significant unin-
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tended consequences. As history has shown, government price fix-
ing does not work and ends up hurting the people it is intended
to help.

H.R. 3904 also appears to require an APR calculation. As ex-
plained in greater detail in my written testimony and as govern-
ment testing supports, calculating an APR for overdrafts would
mislead and confuse consumers. The shorter the repayment period,
the greater the APR will appear in instances involving a fixed fee.
This means that the sooner the consumer repays, the greater the
APR—a difficult concept to explain as it appears that paying ear-
lier increases the cost and it is better to delay repayment; or the
greater the overdraft, the less costly it is because, of course, the
APR is going to be lower.

In summary, ABA believes that overdraft protection services pro-
vide a valuable service. The bill will mean a complete redesign of
checking accounts, more hassle and costs for customers who find
payments rejected, less access to checking account services for
some, and higher prices. Because of these and other unintended
consequences, ABA opposes the bill in its current form.

We are ready to work with this committee to address ways to im-
prove the bill. Thank you.

[The prepared statement of Ms. Feddis can be found on page 105
of the appendix.]

The CHAIRMAN. Next, Mr. Eric Halperin, who is the director of
the Washington office of the Center for Responsible Lending.

STATEMENT OF ERIC HALPERIN, DIRECTOR, WASHINGTON
OFFICE, CENTER FOR RESPONSIBLE LENDING

Mr. HALPERIN. Good morning, Chairman Frank, Ranking Mem-
ber Bachus, and other members of the committee. Thank you for
inviting me to testify on H.R. 3904, the Overdraft Protection Act
of 2009. The Center for Responsible Lending enthusiastically sup-
ports this bill as it will provide important protections for con-
sumers from abusive overdraft fees.

The Center for Responsible Lending is a nonprofit research and
policy organization dedicated to protecting family wealth. We also
are affiliated with Self-Help, which is a nonprofit loan fund and a
credit union. Self-Help does not charge overdraft fees and routinely
denies debit card and ATM transactions that would overdraw the
account for no fee.

In the midst of a recession, abusive overdraft practices are mak-
ing the dire financial situation of families even worse. Banks are
making loans that consumers never asked for at astronomical
prices. In 2008, consumers paid nearly $24 billion in overdraft fees.
This represented a 35 percent increase over the number of fees
paid in 2006 and is now more than consumers spend on many basic
household staples.

The effect of overdraft fees is widespread. An estimated 50 mil-
lion people will overdraft their account at least once each year, and
27 million people will overdraw their account at least 5 times each
year.

To understand the growth of overdraft fees over the last 5 years,
it is important to understand the growth of debit card transactions
which were key to this increase. Debit card transactions now ac-
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count for nearly 50 percent of all transactions that trigger an over-
draft, and they are growing every year as debit card transactions
become more common.

Checks, on the other hand, account for only about a quarter of
all transactions that lead to an overdraft. And the number of
checks written each year is shrinking, especially among the young-
er demographic.

Debit card overdrafts are particularly indefensible because finan-
cial institutions could deny those transactions without charging
their customers a fee. And this is, in fact, what most financial in-
stitutions did just 5 years ago. In 2004, 80 percent of financial in-
stitutions routinely denied transactions that would overdraw the
account that originated through a debit card. The FDIC found that
in 2008, 81 percent of institutions now routinely approve those
transactions.

Debit card overdrafts are also more likely to be small-dollar
transactions. On the average, a debit card overdraft results in a
$17 loan, the average fee paid is $34, and that loan is paid back
in 3 days. You pay your bank $34 to loan you $17 for 3 days. It
is an expensive and unsustainable way to get credit.

When the debit card first came onto the market, we told con-
sumers that this was an excellent tool to manage your finances; it
is a way to make your purchases without going into debt on a cred-
it card. But because of the widespread prevalence of debit card
overdraft programs, we have turned that debit card into the most
expensive credit card on the market although it lacks the basic con-
sumer protections that we have for a credit card.

Debit card transactions drive overdraft fees in every demographic
including those consumers 55 and older. It is the leading cause of
overdrafts for those consumers. People 55 and over, on all types of
transactions, paid $6.2 billion in overdraft fees. But, most impor-
tantly, $1.4 billion in overdraft fees is paid by seniors who are
heavily dependent on Social Security for their income. People who
worked hard their entire lives and paid into the system are seeing
$1.5 billion taken out of their Social Security check by their finan-
cial institutions.

Overdraft programs are structured to encourage rather than dis-
courage use. Their high fees and short repayment time often trig-
ger a debt cycle for people who overdraft repeatedly, where over-
draft fees simply beget more overdraft fees, because once the fees
and the loan amounts are taken out of their check, they are left
with less money to make it to the next payday.

H.R. 3904 contains important protections that go beyond the
baseline of consent that you must consent to participate in the
credit program. Reasonable and proportional fees will ensure that
we will not have any more $35 fees for $5 overdrafts.

The six overdraft limit, as Ms. Fox testified, is analogous to what
the FDIC did in the payday lending context where they determined
that providing high-cost, short-term credit for long-term credit
needs is an unsafe and unsound banking practice.

Certainly, we have learned over the last several years that pro-
viding high-cost, unsustainable credit is not just bad for consumers;
it is bad for the financial institutions and bad for our economy in
general.
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Both a reasonable, proportional requirement and the limit have
precedent in the CARD Act, recently passed by this committee,
where we provided protections to credit card recipients.

At their best, banks and credit unions provide Americans valu-
able services and access to credit on fair and appropriate terms. We
want to encourage people to enter the banking system, but they
need to have confidence that those accounts are safe. The Overdraft
Protection Act will ensure fair and transparent pricing for over-
draft coverage and save Americans billions of dollars that is cur-
rently being taken from their hard-earned paychecks.

Thank you. I look forward to your questions.

[The prepared statement of Mr. Halperin can be found on page
136 of the appendix.]

Mrs. MALONEY. [presiding] Thank you very much.

Next, Mr. Rod Staatz, president and chief executive officer of the
SECU Credit Union in Maryland; and he is speaking on behalf of
the Credit Union National Association.

Welcome.

STATEMENT OF RODNEY STAATZ, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, STATE EMPLOYEES CREDIT UNION OF
MARYLAND (SECU), ON BEHALF OF THE CREDIT UNION NA-
TIONAL ASSOCIATION (CUNA)

Mr. Staatz. Thank you. Madam Chairwoman, Ranking Member
Bachus, and members of the committee, thank you very much for
having me today. As you said, I am Rod Staatz, president and CEO
of State Employees Credit Union of Maryland. I am also a member
of CUNA’s board of directors.

CUNA strongly supports the ability of credit unions to offer over-
draft protection plans as a means to help their members resolve
short-term financial problems. While the terms of the credit union
overdraft protection programs may vary, they are structured to
help pay rather than return nonsufficient funds transactions in ex-
change for fees that are similar to those charged for returned
items. This spares the members the embarrassment of returned
checks as well as additional fees charged by merchants.

Such programs, when used appropriately by consumers, serve as
a valuable alternative to overdrawing checking accounts or relying
on payday lenders or check cashing businesses and are fully con-
sistent with the philosophy and principles of the credit union sys-
tem.

CUNA recognizes there is a considerable interest in Congress in
enacting a law to address abusive practices. However, we are con-
vinced that H.R. 3904, as drafted, particularly the provisions that
limit the number of overdraft fees, would simply end these pro-
grams.

If the bill were law, consumers would incur more NSF fees and
none of the benefits of having the transactions honored. They
would pay more merchant return check fees and have more bad
checks reported to credit bureaus. Inevitably, other adjustments
will have to be made in checking account services and maintenance
fees that will impact a wide range of account holders.

I am very concerned that all consumers will lose under this sce-
nario. We believe most credit unions approach overdraft protection
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in a manner that is in the best interest of the participating mem-
ber as well as the overall membership of the credit union.

Several years ago, CUNA adopted a policy calling on credit
unions offering overdraft protection service to adopt standards that
emphasize the credit unions’ consumer orientation. This policy is
included in my written testimony.

Madam Chairwoman, my credit union offers an overdraft protec-
tion service which is similar to overdraft protection programs used
by credit unions throughout the country. The objective of this pro-
gram is to permit members on an occasional basis to have trans-
actions completed even when they temporarily lack sufficient funds
in their checking accounts or to spare them from merchant and col-
lection agency fees incurred for return checks.

A member can prearrange to have funds drawn from a selected
savings account or establish a line of credit. And if he or she writes
a check without enough funds in his checking account, the nec-
essary funds are withdrawn from the other account or line of cred-
it.

There is no fee—zero—for these transfers. Our overdraft program
allows SECU to pay an item after all funds in a member’s accounts
have been exhausted or a prearrangement transfer plan has not
been established.

However, SECU does not allow members to draw their balance
into the negative at the teller line, through ATMs, or through their
debit card. Our program only pertains to written checks and
preapproved ACH transactions.

The member’s checking account is debited in the amount of the
overdraft plus a $27 fee. The member is sent a nonsufficient funds
notice explaining the account is negative and a deposit is required
to bring the account into a positive status. If the account is not
positive within 30 days, all future items will be returned NSF with
the $27 fee.

SECU does not market overdraft protection because we do not
want to encourage members to live beyond thei