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Chairman Ney, Ranking Member Waters, Members of this Subcommittee, I am Neill Fendly, the 
current Government Affairs Chair and Past President of the National Association of Mortgage 
Brokers (NAMB), the nation’s largest organization exclusively representing the interests of the 
mortgage brokerage industry. We appreciate the opportunity to address the Subcommittee today 
on behalf of the nation’s mortgage brokers on the Department of Housing and Urban 
Development’s (HUD) recently proposed rule (Proposed Rule) amending Regulation X, the 
implementing regulation for the Real Estate Settlement Procedures Act (RESPA). 

NAMB has more than 14,000 members and 46 state affiliates nationwide. NAMB provides 
education, certification, industry representation, and publications for the mortgage broker 
industry. NAMB members subscribe to a strict code of ethics and a set of best business practices 
that promote integrity, confidentiality, and above all, the highest levels of professional service to 
the consumer. 

In short, NAMB believes that HUD’s Proposed Rule would limit consumer choice and access to 
credit, is unworkable in the real world, and would increase the regulatory burden on small 
business. In addition, NAMB finds the economic analysis and regulatory burden documents 



prepared by HUD to be flawed, inconsistent and dubious at best.1  HUD has received over 
40,000 comment letters expressing grave concern on the merits of HUD’s Proposed Rule. 
NAMB believes the Proposed Rule violates the Unfunded Mandates Reform Act,2 as well as 
President Bush’s recent Executive Order3 to reduce regulatory burden on small business. Our 
testimony today centers on the Proposed Rule’s negative impact on consumers and 
disproportionate impact on small business, especially mortgage brokers. 

Who We Are and What We Do 

A mortgage broker is an independent real estate financing professional who specializes in the 
origination of residential and/or commercial mortgages. A mortgage broker is also an 
independent contractor who markets and originates loans offered by multiple wholesale lenders. 
As a result, mortgage brokers offer consumers more choices in loan programs and products than 
a traditional mortgage lender. Mortgage brokers also offer consumers superior expertise and 
assistance in getting through the tedious and complicated loan process. Mortgage brokers also 
provide lenders a nationwide product distribution channel that is much less expensive than 
traditional lender retail branch operations (bricks and mortar). 

Mortgage brokers serve the role as advisor, credit counselor, underwriter, and personal contact to 
the consumer. Mortgage brokers often originate loans for “difficult borrowers,” those who are 
credit challenged, have income that is difficult to document, or are first time homebuyers. 
Mortgage brokers spend the time with these applicants, working together with them through 
credit problems, assisting those having no credit histories, and helping those individuals finance 
the purchase of their home. 

Mortgage brokers are typically small businesses who operate in the communities in which they 
live. They are vital members of these communities, often operating in areas where traditional 
mortgage lenders may not have branch offices, such as rural communities. Were it not for 
mortgage brokers, many of these areas would be underserved and the dream of homeownership 
for these communities would not be fulfilled. 

A mortgage broker does not simply press a few keys to provide the consumer with a mortgage 
loan. Nor are mortgage loans akin to products that can be picked from a shelf and paid for at 
checkout. Mortgage brokers perform a vital and unique role in assisting consumers in obtaining 
a mortgage loan. Indeed, this is why mortgage brokers originate more than 60% of all residential 
mortgages.4 

In light of our role in placing families in homes, NAMB has great concern that HUD’s Proposed 
Rule amending Regulation X will not serve to protect consumers but will instead further 
complicate the real estate settlement process and confuse the homebuyer. Introducing arbitrary 
and artificial price capping features and disclosure methods as set forth in HUD’s Proposed Rule, 

1 See Attachment 1, “Discrepancies with HUD’s Economic Analysis.”

2 2 U.S.C. 1531 et al.

3 Executive Order 13272, August 13, 2002.

4 Prepared Statement of Mr. David Olson, President, Olson Research, U.S. Senate Committee on Banking, Housing, 

and Urban Affairs Hearing on “Predatory Lending Practices: Abusive Uses of YSPs,” January 8, 2002.
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could adversely impact the housing market by reducing access to credit as well as driving up 
costs for consumers. 

First and foremost HUD’s Proposed Rule recharacterizes the definition of yield spread premium 
which contradicts HUD’s own Statements of Policy 1999-1 and 2001-1. Such a change creates 
an ambiguity in the marketplace that not only confuses the borrower, but also will lead to a new 
round of class action litigation. NAMB also believes HUD’s Proposed Rule creates an unlevel 
playing field since it requires that indirect compensation for mortgage brokers only must be 
disclosed as a lender payment to the borrower. We are disappointed that HUD acknowledges that 
the Proposed Rule “results in different treatment of compensation in loans originated by lenders 
and those originated by mortgage brokers.”5  In addition, the burden associated with the 
Proposed Rule is staggering and as recognized by HUD, falls disproportionately on small 
business.6 NAMB also believes that HUD’s Proposed Rule’s provisions on packaging are anti-
competitive and will result in the largest multi-billion dollar originators dominating the mortgage 
industry to the detriment of consumers. 

NAMB is extremely concerned that this Proposed Rule, if implemented as written, will have a 
dramatic impact on the cost of credit for consumers as well as small business, the mortgage 
financing industry and the mortgage broker industry in particular. We believe such a sweeping 
rewrite of RESPA at this point in time is not prudent for anyone – the homebuyer, the mortgage 
broker or especially, the economy. 

I.	 NAMB’s Concerns with HUD’s Proposed Rule in Connection with the Enhanced 
Good Faith Estimate 

A.	 Characterization of Yield Spread Premiums as a “Lender Payment to the 
Borrower” 

HUD’s Proposed Rule recharacterizes the definition of yield spread premiums as a “lender 
payment to the borrower for a higher interest rate.” This characterization creates unintended 
consequences and provides less clarity to consumers than as presently disclosed. The 
recharacterization is also inconsistent with HUD’s Statements of Policy 1999-1 and 2001-1, in 
which HUD states that a yield spread premium is a payment for “goods, facilities or services 
furnished or performed,” for the lender [emphasis added] as well as the borrower. In HUD’s 
Statement of Policy 1999-1, HUD stated that “the Department recognized that some of the goods 
or facilities actually furnished or services actually performed by the broker in originating a loan 
are ‘for’ the lender and other goods or facilities actually furnished or services actually performed 
are ‘for’ the borrower.”7  HUD reemphasized these statements in its Statement of Policy 2001-1.8 

Further, in the Proposed Rule, HUD stated that “as retailers, brokers also provide the borrower 
and lender [emphasis added] with goods and facilities such as reports, equipment, and office 

5 Real Estate Settlement Procedures Act, 67 Fed. Reg. 49,134, 49,148 (July 29, 2002).

6 “Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify and 

Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S. Department of 

Housing and Urban Development, Office of Policy Development and Research, July 2002, p. vii.

7 Real Estate Settlement Procedures Act, Statement of Policy 1999-1, 64 Fed. Reg. 10,080, 10,086 (March 1, 1999).

8 Real Estate Settlement Procedures Act, Statement of Policy 2001-1, 66 Fed. Reg. 53,052, 53,055 (October 18, 

2001).
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space to carry out retail functions.”9  HUD further stated that “mortgage brokers essentially 
provide retail lending services.”10 

Yield spread premiums are used to pay the costs incurred in connection with a mortgage broker’s 
business. Mortgage lenders save millions of dollars in facilities and employee costs by 
originating loans through mortgage brokers. However, these costs do not entirely disappear for 
the mortgage broker– a mortgage broker must pay for its employees, office facilities, and basic 
operations (computers, software and other such information). By characterizing the yield spread 
premium as a “lender payment to the borrower,” HUD has discounted any payment to the broker 
by the lender for goods or facilities actually furnished or services actually performed for the 
lender. 

HUD’s recharacterization of the definition of yield spread premium limits consumer choice and 
renders mortgage brokers unable to compete with lenders. It also does not achieve the goal of 
simplification, but instead confuses the consumer on exactly how indirect broker compensation 
works and how it can benefit the consumer. 

i. The Manner of Disclosure Further Unlevels the Playing Field Creating a 
Regulatory (i.e. artificial) Competitive Disadvantages for Mortgage Brokers 

The Proposed Rule further unlevels the playing field in singling out indirect compensation to 
mortgage brokers only. By regulating that mortgage brokers must include the yield spread 
premium in the calculation of Net Loan Origination Charge, but not including the same of all 
originators, HUD is complicating the real estate settlement process because the consumer is 
unable to perform a true “apples to apples” comparison of the cost of the mortgage. This is 
contrary to HUD’s goal of simplifying and improving the mortgage loan process. 

Mortgage lenders also receive indirect compensation when a loan is sold on the secondary 
market. However, due to an exemption created by HUD through the regulatory process,11 these 
transactions are exempt from, among other things, the disclosure requirements for yield spread 
premiums. This creates an unlevel playing field for mortgage brokers. HUD has even stated that 
“lenders are able to offer loans with low or no up-front costs required at closing by charging 
higher interest rates and recouping the costs by selling the loans into the secondary market for a 
price representing the difference between the interest rate on the loan and the par, or market, 
interest rate.”12 This is called a service release premium (SRP). The sale of such a loan achieves 
the same purpose as the yield spread premium does on a loan originated by a broker. Under 
HUD’s Proposed Rule traditional lenders will continue to receive this indirect compensation but 
will not be required to disclose it in the marketplace. 

9 Real Estate Settlement Procedures Act, 67 Fed. Reg., 49,134, 49,140 (July 29, 2002).

10 Id.

11 24 C.F.R. § 3500.5(7).

12 Real Estate Settlement Procedures Act, Statement of Policy 2001-1, 66 Fed. Reg. 53,052, 53,056 (October 18, 

2001).
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If the proposed characterization of yield spread premiums is implemented, mortgage brokers will 
not be able to advertise certain mortgage loans and remain competitive. For example, a mortgage 
broker who makes a “no point” mortgage loan at 7% interest rate on a $100,000 loan, but 
collects a $1,000 yield spread premium, must advertise that this is a one-point mortgage loan. A 
mortgage lender, who originates a $100,000 mortgage loan at a 7% interest rate, but collects 
$1,000 in compensation when the loan is sold, can advertise a “no-point” mortgage loan. These 
are the exact same loans with the exact same costs to the consumer. However, due to a federally 
regulated mandate (i.e. artificial) the mortgage broker appears more expensive as he or she must 
advertise that this is a one-point mortgage loan. 

In addition, by including a mortgage broker’s indirect compensation in the calculation of the Net 
Loan Origination Charge, consumers will suffer a loss of available credit as many mortgage 
brokers will no longer be able to originate FHA and VA-insured mortgage loans. This is because 
direct originator compensation on these loans is limited to 1% of the loan amount in connection 
with FHA-insured loans, and direct originator compensation on VA-insured mortgage loans is 
limited to 1% of the total loan amount or closing costs. In characterizing yield spread premiums 
as a lender payment to the borrower, indirect compensation to a broker is artificially transformed 
into direct compensation and thus subject to the cap. This will impact many first time 
homebuyers who rely on FHA and VA-insured mortgage loans for their loan down payment 
requirements and force these consumers into subprime loans. This is significant as approximately 
31% of all FHA-insured loans are originated by mortgage brokers.13 

The federal government should not be in the business of picking winners and losers in the 
marketplace. Nor should a regulator be able to dictate the playing field by regulatory fiat. The 
HUD Proposed Rule does both. 

ii. HUD’s Recharacterization is Confusing to Consumers and Will Lead to a New 
Round of Class Action Lawsuits 

Unfortunately, the stark reality of business is that any increase in the amount of money spent in 
defending any lawsuits will ultimately be passed through to the consumer in the form of higher 
costs for originating a mortgage loan. HUD’s proposed recharacterization of yield spread 
premiums as a “lender payment to the borrower” will create confusion for consumers which will 
lead them to the question – “where is my check?” A borrower claiming fraud, when no check 
appears, will seek counsel to litigate the issue. HUD’s recharacterization creates a clear 
opportunity for a new round of class action lawsuits. 

The issues relative to the payment of yield spread premiums have been scrutinized a great deal 
by the courts. The courts, however, have relied on HUD’s 1999-1 and 2001-1 Statements of 
Policy in determining the legality of yield spread premiums. To date, HUD’s Statements of 
Policy 1999-1 and 2001-1 have provided structured guidance to the courts by eliminating the 
ambiguity relating to the legality of lender payments to mortgage brokers. They have provided 
certainty to the marketplace, which in effect, has helped to curb Section 8 class action lawsuits. 

13 Letter from Engram A. Lloyd, Director, Philadelphia Homeownership Center, Department of Housing and Urban 
Development, to Paul H. Scheiber, Blank Rome Comiskey & McCauley LLP on 8/12/2002. 
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However, HUD’s proposed recharacterization of yield spread premiums in the Proposed Rule 
will only spur another round of litigation and costs associated with such litigation will eventually 
be passed on to the consumer. Any increase in costs to the consumer for mortgage financing can 
lead to a decrease in homeownership as affordable mortgage financing becomes too expensive 
for families to handle. NAMB fears this very real and distinct threat of liability. 

B. Other Concerns with HUD’s Proposed Good Faith Estimate 

Please note that NAMB has other concerns with the Proposed Rule’s Good Faith Estimate 
requirements. Currently, RESPA requires that a consumer be provided “a good faith estimate of 
the amount or range of charges for specific settlement services that the borrower is likely to incur 
in connection with the settlement” of a mortgage loan in a manner “prescribed by the 
Secretary.”14 The Proposed Rule would require originators to provide consumers with a 
guarantee of certain costs within three business (3) days of application. 15 HUD makes a rather 
large leap from requiring a “good faith estimate” disclosure of costs, as mandated by Congress, 
to a guarantee of many costs. 

Mandating a guarantee of third party costs, at this early stage, is unreasonable. Loan originators 
cannot predict every cost of every loan. This is because every home is unique and every 
mortgage transaction is unique. Cons ider when a wholesale lender requires additional 
comparisons on an appraisal, or when the underwriter requests another survey? Issues may 
surface with the property that are not foreseeable at application, such as the need for a survey, 
soil inspections in the case of earthquake zones, or pest inspections. The mortgage broker should 
not be held responsible for these unforeseen costs. 

NAMB has other concerns for certain provisions of the Proposed Rule in connection with the 
enhanced “good faith estimate,” but for the sake of brevity, refers the Subcommittee to NAMB’s 
comment letter to HUD on the Proposed Rule. 16 

However, we think it is important to point out that NAMB has spent countless hours and 
resources to strengthen, simplify and clarify the disclosure of costs provided to consumers in 
advance of settlement. NAMB submitted an alternative disclosure form set forth in our comment 
letter that satisfies the objectives of HUD to simplify the mortgage process, but not at the 
expense of small business or to the detriment of consumers.17 It will allow the consumer to 
perform a true “apples to apples” comparison of the cost of the mortgage while maintaining a 
more level playing field for mortgage originators. 

14 12 U.S.C. §  2604(c).

15 Real Estate Settlement Procedures Act, 67 Fed. Reg., 49,134, 49,159 (July 29, 2002).

16 See Attachment 2, Comment Letter submitted by National Association of Mortgage Brokers, on the “Real Estate 

Settlement Procedures Act, Simplifying and Improving the Process for Obtaining Mortgages to Reduce Settlement 

Costs to Consumers,” U.S. Department of Housing and Urban Development, FR-4727-P-01 (July 29, 2002).

17 Id.
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II. NAMB’s Concerns with HUD’s Proposed Rule with the Packaging of Settlement 
Services 

The Proposed Rule also sets up a new process for originating mortgages called the Guaranteed 
Mortgage Package Agreement. Created by regulatory fiat, this regime requires an originator to 
offer a guaranteed mortgage package (mortgage, third party settlement services and closing 
costs) for a set price. The small business owner is going to be disadvantaged in the marketplace 
because he or she does not have the bargaining power to enter into volume-based contracts with 
vendors. The end result will be additional consolidation in the mortgage industry at the expense 
of small business. This burden will fall disproportionately on small business and is even 
articulated by HUD – “$3.5 billion of the $6.3 billion in transfers to borrowers comes from small 
originators ($2.2 billion) such as small brokers and small settlement service providers ($1.3 
billion).”18 

NAMB believes that mortgage brokers, as small businesses, will be greatly disadvantaged by the 
“regulatory driven packaging” (as opposed to market driven packaging) of settlement services.19 

Mortgage brokers, as small businesses,20 do not have the bargaining power to enter into volume-
based discounts with third party settlement service providers, as do larger entities. Under the 
Proposed Rule, many mortgage brokers would not be able to compete with the larger entities and 
will be forced out of business, or become an agent for one lender or two utilizing their packages, 
or utilize the enhanced good faith estimate approach, which could also disadvantage mortgage 
brokers. This will force mortgage brokers to lose their autonomy and limit their ability to offer 
consumers the choice of a wide array of products and services. This impact will be passed 
through to the consumers in the form of higher costs and less consumer choice. 

Further, the packaging of settlement services is occurring today. Thus, the removal of regulatory 
barriers is not necessary to allow packaging of settlement services; rather, exemption from 
Section 8 liability creates an incentive for entities to offer packages. While HUD contends that 
packaging will decrease a consumer’s settlement costs as competition drives these prices down, 21 

it could also work to drive prices up as packagers can “up charge” costs. HUD’s longstanding 
prohibition against the “up charging” of third party settlement costs will cease to exist only for 

18 “Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify and 

Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S. Department of 

Housing and Urban Development, Office of Policy Development and Research, July 2002, p. vii.

19 Recent news articles have cited a decline in small business hiring, “creating another headwind for the nation’s 

stubbornly sluggish economy recovery.” Small-business Hiring Dip Slows Recovery, Ariz. Republic, Oct. 25, 2002, 

at D-1. Further, an article cites that “small businesses make up 98 percent of all enterprises in the nation and create 

about 65 percent of jobs.” Id.

20 The majority of mortgage brokers are small businesses. The Economic Analysis cites to a study in which it stated 

that most mortgage broker firms consist of one office and five employees (including the owner). “Economic 

Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify and Improve the Process 

of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S. Department of Housing and Urban 

Development, Office of Policy Development and Research, July 2002, p. 12. Further more, this study stated that it 

found “brokers as low-cost, highly competitive firms, vigorously competing with one another and with little 

opportunity to earn above-normal profits.” Id.

21 “Economic Analysis,” p. vii.
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those who package. Those who choose to operate under the enhanced good faith estimate will 
still be subject to this prohibition. 

NAMB also believes that there are many unworkable provisions in HUD’s Proposed Rule in 
connection with packaging. These provisions include, among others, the failure in allowing all 
originators to package, providing a index for consumers to track their interest rate, allowing a 
consumer thirty (30) days to shop for a loan while the package is available, providing no 
itemization of costs that are in the package, and allowing the package to remain viable 
indefinitely, after acceptance. 

III. The Proposed Rule Should Not Provide Additional Barriers for Minority 
Homeownership 

President Bush and Secretary Martinez have been very vocal in their goal of increasing minority 
homeownership. Minority homeownership has recently been on the rise; in a press release dated 
April 24, 2002, the U.S. Census Bureau released data that showed that homeownership among 
Hispanics rose substantially to 46 percent.22  However, as noted in other press releases, a Bush 
Administration analysis showed that “a large gap still exists between minority and white 
households.”23  The analysis showed that “since 1994, when the black homeownership rate was 
27.5 percentage points below the rate of whites and the Hispanic rate was 28.8 percentage points 
below, only small gains have been made.”24  The analysis further showed that “by 2001 the gap 
had been reduced by just 1.6 percentage points for African Americans and 1.8 percentage points 
for Hispanic households.”25 

HUD’s analysis identified several barriers for homeownership: “(i) lack of capital for the down 
payment and closing costs, often the single greatest barrier to homeownership; (ii) lack of access 
to credit and poor credit histories, which means more minority families are rejected for a 
mortgage loan or given loans with high interest rates; (iii) lack of understanding and information 
about the homebuying process, especially for families for whom English is a second language;” 
and (iv) others.26 

Mortgage brokers are the key to bridging the gap in minority homeownership. Mortgage brokers 
are integral members of their community and provide access to credit that most large lenders 
cannot. A recent study performed by Wholesale Access, a research, advisory and publishing 
company, on minority lending stated that two of the key findings of this research are: “(i) brokers 
reach more minorities than lenders; and (ii) the explanation for this is found in their locations, 
products and staffing.”27  Many of these communities would not have the availability of 
mortgage loans currently enjoyed today were it not for mortgage brokers, who originate more 

22 Press Release, Department of Housing and Urban Development, Homeownership Increase Among Hispanics 

(April 24, 2002) (on www.hud.gov).

23 News Release, Department of Housing and Urban Development, New HUD Report Identifies Barriers to Minority 

Homeownership, Outlines Bush Administration Actions to Overcome Them (June 17, 2002) (on www.hud.gov).

24 Id.

25 Id.

26 Id.

27 Press Release, Wholesale Access, Study of Minority Lending Completed, (Sept. 24, 2002) (on 

www.wholesaleaccess.com).
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than 60% of all mortgage loans.28  Any rule implemented by HUD should not impact the ability 
of mortgage brokers to assist minorities in obtaining homeownership. 

IV. HUD’s Economic Impact Analysis is Flawed, Incons istent and Incomplete 

NAMB finds HUD’s economic analysis flawed and inconsistent. NAMB believes that further 
analysis is necessary to ensure that the numbers professed in the analysis bear out the impact any 
portion of the Proposed Rule will have in the marketplace. Conceiving, constructing and 
implementing a rule based on flawed, inaccurate and incomplete economic analysis will - by 
definition - lead to a flawed and incomplete rule that can cause great potential harm to the 
housing market. One cannot build a house without a solid foundation. This rule is not built on 
the solid foundation of market realities, but instead a fundamental misunderstanding of such 
realities. Basing the Proposed Rule on flawed economic analysis will result in a flawed final rule 
that harms consumers and could have devastating repercussions in a $2 trillion housing market. 

Below, NAMB cites several inconsistencies between the information in the Economic Analysis 
and HUD’s Paperwork Reduction Act Submissions to the Office of Management and Budget 
(OMB). Greater analysis is called for based upon the proposed dramatic impact the Proposed 
Rule, if finalized, will have on the mortgage industry for both industry and consumers. Finally, 
the disproportionate impact on small business necessitates further analysis under the Regulatory 
Flexibility Act.29 Indeed, the Small Business Administration, Office of Advocacy, submitted a 
comment letter encouraging HUD to issue a revised initial regulatory flexibility analysis (IRFA) 
“that takes into consideration the comments of affected small entities and develops regulatory 
alternatives to achieve HUD’s objectives while minimizing the impact on small business.”30 

NAMB believes HUD has significantly underestimated the regulatory burden of its Proposed 
Rule. Indeed, HUD’s Paperwork Reduction Act Submissions to OMB states that annual 
responses for Good Faith Estimates (GFEs) is 11 million. 31  However, HUD’s Economic 
Analysis and Initial Regulatory Flexibility Analysis, states that if the rule applied in the year 
2002, it would impact 19.7 million applications.32  This is significant because the submission to 
OMB underestimates the paperwork burden by at least 8.7 million GFEs and an additional $57 
million. 

In addition, HUD’s Economic Analysis states that “originators and closing agents will have to 
expend some minimal effort in explaining to consumers the cross walk between the new 
streamlined GFE and the more detailed HUD-1.”33  However, this cost is not included in the 

28 Prepared Statement of Mr. David Olson, President, Olson Research, U.S. Senate Committee on Banking, Housing, 

and Urban Affairs Hearing on “Predatory Lending Practices: Abusive Uses of YSPs,” January 8, 2002.

29 5 U.S.C. § 601 et seq.

30 See Attachment 3, Comment Letter submitted by the Office of Advocacy, Small Business Administration, on the 

“Real Estate Settlement Procedures Act, Simplifying and Improving the Process for Obtaining Mortgages to Reduce 

Settlement Costs to Consumers,” U.S. Department of Housing and Urban Development, FR-4727-P-01 (July 29, 

2002).

31 See Attachment 4, “Supporting Statement for Paperwork Reduction Act Submissions,” U.S. Department of 

Housing and Urban Development, August 2001, p. 5.

32 “Economic Analysis,” p. 9.

33 Id. at p. 25.
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OMB submission and the cost is not “minimal.” NAMB believes a detailed and accurate 
estimate should be provided. 

HUD states that the program change being mandated at HUD would increase burden to industry 
by 2,530,000 burden hours.34  This is equal to 289 years. NAMB believes such a huge burden, 
by definition, will increase the cost of credit to consumers. NAMB also believes this anticipated 
burden triggers the Unfunded Mandates Reform Act and conflicts with President Bush’s recent 
Executive Order to relieve the regulatory burden on, and protect, small business. 35 

The Economic Analysis states that $3.5 billion of the $6.3 billion (55%) in transfers to 
consumers will come from small businesses.36  NAMB finds this very troubling in the sense that 
small business – particularly in the housing industry today – is one of the few pillars in this 
economy that has not fallen. NAMB is concerned that by arbitrarily reducing small business 
revenues, many will not be able to survive and will therefore reduce consumer choice and access 
to credit. HUD sho uld ensure that the final regulation would not disproportionately jeopardize 
the small businessman currently trying to put people in homes. 

This and other inconsistencies compel NAMB to ask whether HUD must undergo a more 
expansive and realistic review of the economic impact this rule will have on the industry, as well 
as small business, as mandated by the Regulatory Flexibility Act, the Paperwork Reduction Act, 
the Unfunded Mandates Reform Act, and President Bush’s recent Executive Order to relieve the 
regulatory burden on, and protect, small business. 

NAMB has attached a list of discrepancies with HUD’s Economic Analysis to this testimony to 
highlight some of the flaws and inconsistencies.37 

V. Conclusion 

NAMB sincerely appreciates the opportunity to share our concerns with the Subcommittee on 
HUD’s Proposed Rule to reform RESPA. We commend this Subcommittee for convening this 
hearing on this very important issue. NAMB is very concerned that if HUD proceeds to finalize 
the Proposed Rule in its current form, mortgage brokers will be driven out of business. As a 
result, consumers will experience a reduction in the availability and access to credit. We ask this 
Subcommittee and the Financial Services Committee to request that HUD review and revise the 
Proposed Rule so that it accomplishes HUD’s stated goals and objectives to simplify the 
mortgage process and increase homeownership while not creating competitive disadvantages in 
the marketplace. 

34 “Supporting Statement,” p. 7.
35 Executive Order 13272, August 13, 2002.
36 “Economic Analysis,” p. 26. 
37 See Attachment 1. 
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Attachment 1 

Discrepancies in HUD’s Economic Analysis and 
Initial Regulatory Flexibility Analysis1 

1. On page 22 HUD states that currently, $7.5 billion of YSP payments “is not passed through to 
borrowers.” Under this proposal, HUD assumes that consumers will recapture half of that, or 
$3.75 billion. The mandate requires a dollar for dollar offset, meaning that consumers should get 
all $7.5 billion. Where does the other $3.75 billion go? 

2. On page 22, HUD states that origination fees are estimated at $15 billion. HUD asserts that the 
mandate will improve a consumer’s ability to shop and therefore capture five percent ($.75 
billion). Why wouldn’t a broker try to charge more in origination fees if HUD takes away the 
ability to charge a yield spread premium? In other words, the analysis is static. A small 
businessman is not just going to voluntarily cut his rates by half – which is what the HUD model 
assumes. Most small businesses do not have a 50 percent profit margin. 

By not producing a more accurate and dynamic model, HUD is overstating the benefits of this 
proposal and understating the devastating impact on small business who provides high quality 
service and expertise. 

3. The Proposed Rule will allegedly improve a customer’s ability to shop and actually facilitate 
shopping. If this proposal achieves that goal – and it remains unclear at this time – then a 
customer could go to ABC bank get the GFE and then get in his/her car and drive to Broker X 
and compare GFE’s. 

While the ability to shop may be a desired outcome of public policy, it is difficult to accept the 
notion that increased shopping saves consumers $826 million. The physical act of shopping is 
not a costless exercise – and, more to the point of HUD’s estimate, it does not save money. That 
is, no one pays a consumer for shopping. However, HUD’s Economic Analysis ignores this 
transaction cost and arbitrarily asserts a savings.2  This overstates the benefits of this proposal. 

This is another example of how the static and questionable analysis is fundamentally flawed. As 
a result, HUD’s Economic Analysis provides no basis to understand the real burden of the 
proposal. 

1 “Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify 
and Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S. 
Department of Housing and Urban Development, Office of Policy Development and Research, July 2002. 
2 “Economic Analysis,” p. 54. 



Page 2 

4. On page 54, HUD states that originators and third party settlement service providers will save 
time (and $850 million) by reducing the amount of time spent with a borrower. While this may 
be partially true, HUD does not account for the increased foot traffic and comparison shopping 
made possible by the new rule. An originator will spend more time answering people’s questions 
that are “shopping.” It is quite likely that originators will even be walking these shoppers through 
the new disclosures. This time and resources is not accounted for in HUD’s analysis. 

Again, HUD overstates the benefits with static analysis. 

5. The last example is how HUD does not understand the marketplace and ends up creating an 
unlevel playing field for small business. 

On page 30 HUD asserts that, “All broker income must be derived from direct fees while lenders 
who originate may continue to supplement their direct fees with yield spread premiums that 
continue to be unreported to borrowers. This may give lenders a competitive advantage over 
brokers.” HUD goes on to say on page 32 that “A potential problem comes where a shopper is 
not knowledgeable. A lender trying to convince a borrower to take his loan instead of the 
broker’s might focus the borrower’s attention on the reported origination fee of the two 
charges…”. 

That is the point. Of course the lender is going to try to, as HUD says, “convince the borrower to 
take his loan.” That is how the market works. The lender is not an unbiased party in this 
transaction. He is a competitor and will always try to convince the borrower to take his loan. 
This is why the current disclosure does not work in its current form – it creates an unlevel playing 
field. 
























































































































