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Introduction 
Good afternoon and thank you for this opportunity to discuss the problems in the 

title insurance and closing services industry. My name is Douglas Miller, and I am the 
President and CEO of one of the last remaining competitive title companies in Minnesota.  
I am also an attorney and a Real Property Law Specialist, certified by the Minnesota State 
Bar Association.   
 

My company may not be big at 55 employees, but we are the epitome’ of the 
American success story.  My business partner and I started Title One out of my house 
fourteen years ago and grew the company to eight offices.  When we started the business 
we recognized that real estate consumers did not know how to shop and compare title 
companies and we felt that real estate consumers were being overcharged for title and 
closing services.  For that reason, we took the position that we had a duty to set our fees 
at a reasonable amount.  We felt that a consumer’s lack of knowledge and naivety about 
title insurance and closing services was not an asset to exploit, but rather it was a 
responsibility with which to take great care.  Apparently we were alone in our 
philosophy.   

 
My company has the lowest fees in the Minneapolis-St Paul metropolitan area by 

hundreds of dollars on average.  See Exhibit 1 (Price comparison chart showing fees of 
Title One and other major title companies in Minnesota).  We have some of the nicest 
facilities in Minnesota, we have the best technology available, and with attractive salaries 
and benefits, we attract highly qualified and skilled personnel to work for us.  You won’t 
find our company’s fees on any rate comparisons of any of my competitors.  And, unlike 
our competitors, we have to advertise for our business.  We spent over $500,000 on sales 
and marketing last year and our competition is still approximately 40% more expensive 
than us. 
 

So why is my company having a hard time competing in Minnesota?   
 

 Because in Minnesota, the playing field is not level as the title insurance industry 
and the real estate industry have locked-up almost the entire marketplace through 
controlled business schemes.  The culprit goes by many names:  Affiliated Business 
Arrangements, Controlled Business Arrangements, One Stop Shopping, Ancillary 
Services, and Bundled Services are a few.  The terms all mean the same thing – steering 
real estate consumers into over-priced ancillary services for secret profits.  Controlled 
business is now estimated to be involved in over 90% of all residential real estate 



transactions in my area.  It would appear that most real estate firms in the Twin Cities are 
now involved in controlled business.  The huge infusion of hundreds of “title companies” 
that has occurred in our area has actually reduced the choices of title companies down to 
only one choice – the controlled business arrangement.   
 
 No where in the United States are there more controlled business arrangements 
than in Minnesota.  The problem is so deep that we are finding it to be a rare case when a 
real estate professional is not involved in controlled business.  What better way to lock-in 
business, destroy competition and raise prices without consequences than to incentivize 
fiduciaries to manipulate their clients about choosing a title company?  It should come as 
no surprise then that a recent investigation by MONEY magazine concluded that the 
widespread existence of controlled business relationships in the Minneapolis/St. Paul 
metropolitan area was the main reason we now have the highest closing costs in the 
nation.  See Exhibit 2 (March, 2006 Money Magazine Article, “Snow Job”).  Recently 
the Federal Housing Finance Board conducted a survey of mortgage closing costs in U.S. 
cities and concluded that Minneapolis-St. Paul metropolitan area closing costs were more 
than twice the national average.  See Exhibit 3 - Table, Averages by Metropolitan Area, 
2004, Federal Housing Finance Board.  
 
 The title and real estate industry know that consumers don’t shop and compare 
title insurance.  In fact, most controlled business models acknowledge that their success 
is based upon the consumer’s ignorance and their reliance upon real estate professionals 
to make a recommendation.  First American Title and its subsidiary Universal Title 
Company (“Universal”) have explained their business model to prospective real estate 
professionals in their Private Placement Memorandum (See Exhibit 4, Page 6) as follows:   

“The title insurance business is highly competitive.  However, unlike 
many industries, where consumers have a wealth of information to make 
choices among service providers, the title insurance industry competes 
by obtaining client recommendations from different sources in the real 
estate industry.  Home buyers and sellers often use a particular title 
company because of a recommendation from their real estate agent or 
mortgage loan officer, and they typically follow this recommendation.  
Relatively few consumers actively comparison shop for a title company 
based upon price and service.  As a result, the Partnership’s success is 
highly dependent upon generating recommendations from sources in the 
real estate industry.” 

 
 In my opinion, the above statement is the model for all real estate related 
controlled business arrangements.  It is true for an in-house full-service title company and 
it is true for a sham title company that exists for no other purpose but to pay referral 
incentives to its partner members.  The success and profit of a controlled business 
arrangement is dependent upon tainting the advice that real estate fiduciaries provide to 
their principals when selecting a title company.   

 
Even if my company were interested in setting up controlled business 

arrangements, we don’t charge enough to be successful at it.  We would have to raise our 



fees to be competitive.  In order to be successful at controlled business, you must charge 
a lot to make it attractive for the “investors.”   In a controlled business model, the 
consumer savings for shopping and comparing title companies are pocketed by real estate 
professionals.  Because real estate professionals have a captured audience who will pay 
whatever they are told, the incentive is to constantly raise prices.   These controlled 
business arrangements have become so popular among real estate professionals in 
Minnesota that our State is literally littered with hundreds of them.  That is why title fees 
are rising.  The success of controlled business is measured by “capture rates” which has 
nothing to do with providing good service, but everything to do with exacting more 
money from consumers through the misuse of fiduciary responsibilities. 

 
Service excellence and price are now meaningless in my market.  Instead, we 

have a system that rewards real estate professionals for manipulating their clients into 
selecting the highest priced title companies.  We are stopped at the door at most real 
estate brokerage houses in town.  They have their own “affiliated” title company and 
don’t want to hear about us.  Loan Officers who are loyal to our cause are powerless to 
risk making a title company recommendation to their clients that is contrary to the 
Realtor’s recommendation for fear of losing a referral source.  Consumers are carefully 
guarded from information about competing title companies and agents are chastised if 
they recommend a title company other than their in-house company.   

 
I am here today because I am being unfairly forced out of my marketplace and 

consumers are being manipulated into overpaying for title services and being prevented 
from shopping and comparing title services.  Controlled business arrangements continue 
to spread across the U.S. with Minnesota in the lead.  Please stop what is happening in 
Minnesota and don’t let Minnesota’s current situation become the standard for the rest of 
the U.S.   

 
I need your help.  I can’t compete for business right now because the business is 

securely locked away in controlled business schemes with Realtors, Mortgage Companies 
and Builders.  It is these real estate professionals who guide their clients in selecting a 
title company.  And it is to these same real estate professionals to whom I would 
normally market our services.  However, my competition is no longer with other title 
companies, but rather with the same people to whom I would normally market – the 
people who exert enormous controls over their clients’ real estate decision making 
process – Realtors, Mortgage Companies and Builders.  My company has now been 
forced to try and market directly to the real estate consumer, and because of the 
complexity of my industry it is proving to be an almost impossible task.  See Exhibit 5 
(Title One ad campaign).  We should be the leading title company in our marketplace 
with our fee structure, convenient facilities and excellent service.  But we’re not.  We 
simply do not have a level playing field in Minnesota.    

 
Please put a stop to controlled business and force my competition to face me in a 

free and fair market again. 
 
 



RESPA background  
Section 8(a) of RESPA provides an absolute prohibition against the payment of 

referral fees to obtain real estate settlement services business.  The prohibition is 
unambiguous in both its language and its intent.  The purpose of the statute is to make 
merit, service, price, and other competitive factors decisive in the selection of service 
providers, and to eliminate cash incentives as the basis for referral decisions.  The statute 
not only enhances the quality of available services for consumers by making excellence 
rather than kickbacks the key to purchasing decisions, it ensures that legitimate market 
forces, not institutionalized corruption, will determine success or failure for competing 
service providers.  The prohibition could not be clearer: no payments to influence the 
selection of a particular settlement service provider to the exclusion of its competitors are 
permitted.    
 
 There are numerous participants in the title industry.  It is a business, however, 
that the ultimate consumers of title services know virtually nothing about, and the 
selection of a title company is typically a matter of the choice of and referral by the 
consumer’s real estate agent or loan officer.  For title service providers, there is, 
therefore, an almost irresistible incentive to financially influence these referral sources, 
and thereby ensure that the real estate agents, whose referrals and recommendations to 
consumers are so vital, refer business to them rather than to their competitors.  As a 
result, title insurers typically do not need to market their services directly to consumers: 
they only market themselves to participants in the real estate industry with an ability to 
refer them business.   
 
 Despite the fact that §8 of RESPA prohibits the payment of any money or any 
“thing of value” for the referral of that business, it has become big business to devise 
schemes to attempt to bypass that prohibition and attract business controlled by the real 
estate professionals by providing financial incentives for sending referrals.  The 
variations in these controlled business arrangements, or better described as tying 
arrangements, that lock-in real estate professionals to title companies are too numerous to 
identify in this testimony. I can, however, identify two predominant “models” of 
controlled business arrangements which I have seen in Minnesota and believe clearly 
harm consumers. 
 
 1.  Full Service Title Companies That Are Affiliated With Real Estate 
Brokerages:  These ABA’s, although they offer full title and closing services and could 
stand alone in a free market, skew the marketplace by manipulating real estate agents 
fiduciary obligations.   By Minnesota law, real estate agents owe fiduciary duties to their 
clients (Minn. Stat. 82.22 subd. 4 footnotes).1  Despite these duties to act in the best 

                                                 
  1  The fiduciary duties mentioned above are listed below and have the following 
meanings: Loyalty-broker/salesperson will act only in client(s)' best interest. Obedience-
broker/salesperson will carry out all client(s)' lawful instructions. Disclosure-
broker/salesperson will disclose to client(s) all material facts of which broker/salesperson 
has knowledge which might reasonably affect the client's use and enjoyment of the 
property. Confidentiality-broker/salesperson will keep client(s)' confidences unless 



interest of the consumer at all times, financial and other incentives are provided to agents 
to steer their consumer’s title and closing business to the company’s high priced affiliate.  
As the price comparison attached as Exhibit 1 shows, two of the largest title companies in 
Minnesota are affiliated with the two largest realty companies and have some of the 
highest fees in the Twin Cities marketplace.   Why would any fiduciary, truly acting in 
its clients’ best interests, repeatedly send those clients to an affiliate that it knows 
will cost them hundreds of dollars more on average? 
 
 2.  Sham Title Companies Created To Filter Referral Fees Through.    By far 
the most common form of controlled business arrangement, these companies are created 
for no other purpose but to pay referral incentives to real estate professionals.  In 
Minnesota, over the past 10+ years I have seen the proliferation of hundreds of small 
sham “title companies” dilute and destroy our marketplace.  
   
 The way this scheme typically works (there are many variations) is that a 
competing title company (a legitimate full service title company or title insurance 
underwriter) will approach a group of real estate professionals with similar amounts of 
volume and offer them a partnership in a joint venture.  The title company then sets up a 
separate joint venture with the real estate professionals to perform services already being 
performed as part of title company’s routine package of services.  The title company will 
be the General Partner and the real estate professional “investors” will be Silent Partners.  
The “investors” don’t need to know anything about title insurance.  They will call this 
joint venture a “title company.” 
 
 The only requirement for success of these sham title companies is that the silent 
partners refer similar amounts of business so that the referral incentives are fair to each of 
the partners.  The pressure from other “investors” to refer equal amounts of business to 
this sham joint venture is tremendous.  The competitor does all the closings for the sham 
as well as providing many other services.   By setting up a joint venture as described 
above, the competitor will essentially lock-in real estate professionals into using only 
them.   
 
 This scheme adds no value to an already complex and expensive process.  In fact, 
by adding unnecessary “investors” into the mix, they are adding unnecessary costs to the 
transaction which must be recouped somewhere.  Keep in mind, that most title companies 
don’t need “investors” in joint ventures.  They are already well capitalized.  There is only 
one reason for the existence of sham title companies, to pay referral incentives. 
 
 As described above, these type of joint ventures have no valid reason to exist 
other than to try to bypass RESPA prohibitions. Instead of marketing service, product and 
price to real estate professionals (working on behalf of their clients), they market 
                                                                                                                                                 
required by law to disclose specific information (such as disclosure of material facts to 
Buyers). Reasonable Care-broker/salesperson will use reasonable care in performing 
duties as an agent. Accounting-broker/salesperson will account to client(s) for all 
client(s)' money and property received as agent.  
 



redundant services (many of these sham title companies office right next door to the 
legitimate title company, See Exhibit 6, photograph of directory of joint venture title 
companies affiliated with Universal Title) and RESPA approved “kickbacks” and then 
rationalize the decision with talk about their so-called excellent service.  Most real estate 
professionals that are members of these joint ventures understand the blatant 
deceitfulness of these schemes and as a result they rarely advertise this “service” to their 
clients.  The “service” is not explained for its true nature as a referral scheme almost 
100% of the time. 
 
 My company has lost a huge amount of market share to these referral incentive 
schemes.  We’ve had many real estate professionals who were perfectly satisfied with my 
company switch to the more expensive joint venture in order to obtain the referral 
incentives.  I’ve had many real estate professionals who are involved in these schemes 
tell me that they miss my company because our service was better and our fees were 
lower, but that they are now locked-in to the partnership and feel that they have no choice 
but to continue to refer “their” business to these shams.  Most of them recognize that it is 
a disservice to their clients, but state that the financial incentives and pressures to refer 
business are too great.   
 
 Consumers whose business flows through one of these companies are harmed 
because lower priced alternatives in the marketplace are not presented as an option.     
 
Affiliated Business Arrangement is a Misleading Term  
 The term “Affiliated Business Arrangement” does not adequately define the 
processes at work in these tying arrangements.  RESPRO was successful in lobbying for 
and having the “negatively charged” term “Controlled Business Arrangement” changed 
to “Affiliated Business Arrangement.”  See, Exhibit 7 paragraph 4 (RESPRO document).  
This was a mistake.  Even the prior term “Controlled Business Arrangements” does not 
adequately describe the deceitful nature of these arrangements.  These arrangements are 
not merely “affiliations.”  Rather, they are sophisticated tying arrangements that utilize 
the manipulation and perversion of fiduciary relationships in order to unfairly steer 
business for profit.  These arrangements are designed to remove “competition” from the 
title industry and to drive up prices.   These arrangements by design interfere with real 
estate agents’ fiduciary responsibilities.  In addition, they cause anti-competitive market 
results in that they eliminate legitimate competition and drive prices up.   
 
 These arrangements should be called Sophisticated Captured Audience 
Manipulation Schemes or SCAMS.  They are illegal and cause dramatic negative effects 
to consumers and the marketplace. 
 
Controlled Business is Not Efficient and It Certainly Doesn’t Cost Less
 Controlled business proponents regularly argue that controlled business is good 
for America because it is efficient and those efficiencies translate into cost savings for 
consumers.  That is not the case.  If that were the case, then why are the highest volume 
controlled business title companies in the Twin Cities metropolitan area, who are 
affiliated with the area’s largest realty companies, also the most expensive?   See Exhibit 



1 (Price Comparison).  And it is not just them, it is every controlled business relationship 
out there – the entire basis of their existence is to control business so that their clients are 
prevented from making an informed decision.  A vulnerable and trusting consumer will 
pay more, so controlled business charges them more. 
  
 Controlled business does not provide motivation to the service providers to 
provide excellent service.  Why would it?  Real estate professionals are locked-in to the 
controlled business arrangements and the real estate professionals are not likely to go 
somewhere else without suffering all kinds of consequences.  The people who work at 
these controlled business service providers are very well aware that they are going to get 
the business for just a mediocre showing of service. This type of relationship does not 
promote efficiency or great service. 
 
Is there Competition Among Controlled Business Arrangements?
 There is no competition among controlled business arrangements in the normal 
sense of the term.   For example, it would be a rare case for a Coldwell Banker Burnet 
Realty agent to use Edina Title for its closing services.  Edina Realty is a competitor with 
its own affiliated title company.    
 
 Large title insurance underwriters and small title agents approach Realtors, 
mortgage companies and builders with Private Placement Memorandums like the one in 
Exhibit 6 to start their own sham title companies.  They set up hundreds of these “title 
companies” for no other purpose but to pay referral incentives to their silent partner real 
estate professional members.  This strange scenario is caused by a loophole in RESPA. It 
makes no sense and has caused a perverted sort of competition in which the Underwriter 
or title agent is setting up companies to do services that they already perform. These 
companies are essentially competing with themselves.  Bottom-line, they are not true 
stand alone businesses: they are referral incentive conduits.  They offer financial 
incentives to real estate professionals to unfairly lock-in their customer’s business. 
 
  
Real Estate Professionals are Fiduciaries – It is Illegal to Self-Deal  
 A fiduciary is someone who has the power and obligation to act for another (often 
called the beneficiary or principal) under circumstances that require total trust, good faith 
and honesty. The most common is a trustee of a trust, but fiduciaries can include 
attorneys, accountants, guardians, administrators of estates, real estate agents, bankers or 
anyone who undertakes to assist someone who places complete confidence and trust in 
that person or company. Characteristically, the fiduciary has greater knowledge and 
expertise about the matters being handled.  A fiduciary is held to a standard of conduct 
and trust above that of a casual business person. A fiduciary must avoid "self-dealing" or 
"conflicts of interests" in which the potential benefit to the fiduciary is in conflict with 
what is best for the principal.  
 
 Most real estate consumers put all their trust in a real estate professional when it 
comes time to select a title company.  Real estate professionals recognize their higher 
level of knowledge and skill and happily assume the position of trustee of their clients’ 



real estate affairs.  They are fiduciaries.   That is what they do.  What they should never 
do is exploit that unique relationship of trust for profit, especially secret profit.   
 
 Real estate clients are often completely reliant on the broker for expertise and 
advice in all aspects of the real estate transaction, including finding a title company.  In 
addition, the client’s only contact for advice throughout the transaction process is the 
agent, so there is a sort of “captive audience” situation.  To represent a client fully all the 
way up to the point of choosing a title company, and then steer them into an in-house title 
company at a time when the client is often under a lot of pressure regarding other housing 
issues is abandonment and self-dealing at its worst.  The agent knowingly places their 
client in a position of complete vulnerability and then takes financial advantage of them 
by sending them to an in-house title company.    
 
 The typical disclosures that brokers initially provide to their clients are in the 
form of two choices:  1. Pick our title company; or 2. Go look for your own title 
company.  The choice is usually presented at a time when the client is overwhelmed with 
other decisions.  Some of the largest brokers even put this choice right in the Purchase 
Agreement as part of the negotiations. There are other additional disclosures that are 
given to the client, but they are often presented in a flurry of papers and come no where 
near obtaining the informed consent of their clients.   
 
 Does the real estate professional owe a duty to the client to make a diligent effort 
to comparative shop title companies for their client?   If the real estate professional 
creates a situation of reliance in which the client is reasonably led to believe that a title 
company is being selected with the client’s best interests at heart, then yes the broker 
owes the client a duty to make a skillful recommendation based upon service, product 
and price.  In addition, as a fiduciary, the professional has a duty to avoid conflicts of 
interests.  They shouldn’t be out there creating them.  After all, most consumers don’t 
know the first thing about selecting a title company, and many consumers go into a 
relationship with an agent thinking that the agent will guide them through all the real 
estate related questions, including selecting a title company. 
 
 Once a client relies on the fiduciary for expertise, it is the fiduciary’s 
responsibility to navigate very carefully and make sure that the client’s interests are best 
served.  It is of course not a time to become opportunistic.  That would be self-dealing 
and would be illegal.  Unfortunately, that is exactly the type of “opportunity” for which 
the controlled business model is aiming.   
 
 And groups like RESPRO that have made these abuses of fiduciary relationships 
common place have also managed to somehow convince some real estate education 
authorities that classes for continuing education credit on the subject are also a good 
thing.  Classes on how to start controlled business arrangements for credit are being given 
all over the country.   
 
 Luckily there are some organizations that believe fiduciary relationships in real 
estate are something to be respected.  One such organization is NAEBA, the National 



Association of Exclusive Buyer Agents.  That organization takes the very practical and 
responsible position that dual agency is to be avoided in all circumstances.  They believe 
that is impossible to make the necessary disclosures to adequately represent a client in a 
dual agency scenario.   In addition, they also take a strong position against controlled 
business.   See Exhibit 8, Letter from President of NAEBA.  
 
Is a RESPA Analysis Really Enough?  
 Currently, in order to engage in controlled business, real estate professionals rely 
upon client signed Affiliated Business Arrangement Disclosure forms.  The forms are 
designed only to satisfy RESPA disclosure requirements.  They are not designed to 
satisfy common law fiduciary disclosure requirements regarding a conflict of interest.  
Disclosure of the affiliated business relationship is not the primary issue.  Rather, the 
question is, was there full disclosure of all the material ramifications of controlled 
business.  Considering that the disclosure typically starts out with a misleading name by 
calling the arrangement “affiliated business” and then omits some of the key disclosures 
that a consumer would really want to know, I believe the answer is that the current 
disclosures are terribly inadequate.   
 
 In 1993, Edina Realty, a Minnesota company, made national news and settled a 
lawsuit alleging undisclosed dual agency after losing on Summary Judgment.2  In ruling 
on Edina's summary judgment motion, the state district court held that, while the 
disclosure statement appeared to comply with the state's statutory requirements, the 
statute did not eliminate common law disclosure requirements. The state court judge 
granted summary judgment to the plaintiffs holding that Edina breached its fiduciary duty 
to disclose to the class members the consequences and effect of dual representation.   
 
 The Affiliated Business Disclosure forms being used today do not protect real 
estate professionals from Edina Realty type lawsuits and those forms certainly do not 
adequately disclose to consumers the nature of the controlled business scheme being 
thrust upon them and its ramifications.  In fact, if a full disclosure were to be made to 
consumers about using an in-house title company, consumers would not select the in-
house title company almost 100% of the time.   
 
 Imagine what would need to be said in order to fully disclose a real estate agent’s 
and real estate brokerage’s conflict of interest in referring their client to an in-house title 
company with significantly higher fees.  Timing is everything. Disclosure of the conflict 
of interest needs to be made at first substantive contact, before the client begins to rely 
upon the agent for their expertise. The fiduciary must disclose if their in-house title 
company is more expensive than others and by how much.  They must disclose the names 
of other title companies that they know are less money and if they provide similar 
services and products.  They may not omit information because it is not favorable.  In 
fact, if the agent is being pressured by a manager to use the in-house title company, then 
that information must also be disclosed.  The broker must disclose if managers are getting 

                                                 
2   See, Dismuke v. Edina Realty, 1993 WL 327771 (Minn.Dist.Ct.,1993).  See also, 
Bokusky v. Edina Realty, 1993 WL 515827 (D.Minn.1993) 



compensated based upon the “capture rate” of the agents in the office.  If the broker uses 
the “capture rate” of the agent to determine commission splits, then that should also be 
disclosed.    
 
 The list of disclosures is almost endless and specific to each situation.  It would 
probably require a lawyer trained in conflict management on every file to properly obtain 
the client’s informed consent to engage in self-dealing.  It is for exactly this reason that 
you see other fiduciary professions like accountants and attorneys avoiding conflicts, not 
creating them. 
 
 Bottom line, controlled business is self-dealing and not legally possible in a 
fiduciary relationship.  
 
The Elderly, First Time Home Buyers and Protected Classes are Most Vulnerable  
 Most of the consumers that have been subject to these controlled business 
schemes probably will never know that they were harmed.   Although the elderly, first 
time home buyers and some protected classes may be victimized the most, these schemes 
cross over all racial and demographic borders.  Practically every consumer that has 
bought a house through a controlled business arrangement overpaid for their services and 
didn’t give their informed consent to the atrocities to which they were subjected. 
 
Enormous Legal Consequences  
 There are numerous legal theories that could generate massive lawsuits 
surrounding controlled business.   Self-dealing, unfair business practices, anti-
competitive business practices, conspiracy to defraud, unjust enrichment, interference 
with a fiduciary relationship are just a few. 
 
 It has become routine for real estate fiduciaries to regularly engage in conduct that 
exploits their client’s trust and reliance upon them: They direct clients to controlled 
business relationships without obtaining their clients’ informed consent.  This conduct 
amounts to self-dealing and violates the fiduciary duty of loyalty as well as other duties.  
The substantial omissions involved in directing business may be considered to be fraud 
by some Courts.  As far as I know, I believe the only legal analysis done prior to setting 
up a controlled business arrangement is a RESPA analysis.  I don’t believe anyone is 
looking to the common law of agency, the anti-trust implications, theories of fraud or 
other sources of law for additional legal requirements.  That oversight may be putting the 
entire real estate industry in jeopardy. 
 
 The written disclosures being used do not secure the informed consent of clients 
almost 100% of the time.  It is almost impossible to adequately disclose self-dealing, its’ 
inherent conflict of interests and obtain the informed consent of the principal.  The fact 
that fiduciaries have used these controlled business arrangements to unfairly exact higher 
fees from consumers does not make the case any better for real estate professionals.  This 
is a huge liability risk for all the real estate professionals involved in controlled business.   
 
 Misrepresentation by omission is considered to be fraud in many jurisdictions.  



Think about the intentional omissions that are kept from consumers when they are 
directed into a controlled business.  Add to this the fact that the potential defrauder is also 
a fiduciary and now you have a situation where real estate transactions utilizing 
controlled business may be considered to be fraudulent…  Could this be reason enough to 
unravel a real estate transaction?  Many transactions involving dual agency have been 
nullified. The potential ramifications are enormous.   
 
 Title underwriters and agents are probably also at risk for the act of enticing 
agents with financial rewards to breach their fiduciary duties to their clients.  Although 
there may not be a lot of law on the subject, it would not be a huge stretch to devise a tort 
called, “interference with a fiduciary relationship.”   I imagine the financial consequences 
would not be small. 
 
 The typical remedy in a breach of fiduciary duty case that involves self-dealing or 
a serious breach of loyalty is disgorgement of all fees earned.  In the Edina Realty lawsuit 
the plaintiffs were seeking one hundred million dollars in damages.  And that was just 
one firm in Minnesota.  The kicker is that in a fiduciary duty lawsuit, you don’t even 
need to prove up damages.  Once it is proven that there was a fiduciary relationship and 
that self-serving conduct took place, the burden of proof is often switched to the 
Defendants to prove that they obtained the informed consent of their principal before 
engaging in the conduct.  In order to obtain the informed consent of their principal it is 
necessary to make a full disclosure of ALL the ramifications of the conduct and you have 
to prove that the client understood the disclosure and agreed to it. 
 
 The potential damages could be all the real estate commissions, title fees and 
other fees charged where there was any kind of controlled business relationship.  I 
believe the damages could be in the hundreds of billions of dollars nationwide.  A case of 
this magnitude would likely bankrupt many mortgage lenders, title insurers and real 
estate companies.  Most of the large companies that are involved in controlled business 
are publicly held.  This could be a disaster for their shareholders.  
 
 Controlled business in not good for the consumer, it is not good for a free market 
and although it might generate a lot of revenue in the short term, it is not good for 
controlled business owners as the legal consequences could be devastating. 
 
Recommendation 
 Make a strong statement that controlled business in real estate is illegal.   
 
 Force all forms of controlled business to disband including in-house title and 
mortgage companies and make them compete for the right to do business.  
 
 
Conclusion 
 You have the power to resolve this problem. If you do nothing, then you will be 
sanctioning anti-competitive business practices, the practice of fiduciaries preying upon 
their clients and the destruction of a free market.  Controlled business needs to be 



eliminated.  Controlled business is an exploitation of a fiduciary relationship and does not 
belong in any fiduciary based industry.  If you do nothing, companies like mine will 
cease to exist and prices will continue to artificially rise.  Title One may be appropriately 
named, as we may be the only truly independent title company left in the Minneapolis 
area. 
 
 Unfortunately, because of extensive budget cuts, the Minnesota Attorney 
General’s Office has take a position that they cannot afford to investigate this matter.  See 
Exhibit 9, Letter from Mike Hatch.    

 
Give me a chance to compete and I will outperform my competitors in service and 

price and earn the right to do business.  Stop controlled business and you will force my 
competitors to compete on the merits of their work again, not the influence they place 
over their clients.  We develop loyal customers the old fashioned way, we earn them.  We 
don’t buy them.  When business is locked away and consumers are getting ripped off to 
preserve a “diversified revenue stream,” there is a serious problem.  Please have the 
courage to stand up to ALTA, NAR, and RESPRO.  These organizations are deeply 
entrenched in the anti-competitive and manipulative business practice schemes called 
controlled business and it needs to stop.  Let me take them on in a normal marketplace.  If 
you need the support of other organizations I suggest that you enlist AARP and other 
organizations whose members have been victimized the worst. 

 
Eliminate controlled business in real estate and you will have a free market with 

healthy competition based upon service and price.  Fees will go down.  Realtors will 
divest themselves of conflicts of interest and be better suited to represent their clients and 
title companies won’t be tempted to offer Realtors financial incentives in exchange for 
referral business.  

 
Thank you for your attention to this important problem.  
 
 

 
 
 
 
 








































































































































