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THE ENRON COLLAPSE: IMPLICATIONS TO
INVESTORS AND THE CAPITAL MARKETS

MONDAY, FEBRUARY 4, 2002

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CAPITAL MARKETS, INSURANCE
AND GOVERNMENT SPONSORED ENTERPRISES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, DC.

The subcommittee met, pursuant to call, at 2:10 p.m., in room
2175, Rayburn House Office Building, Hon. Richard H. Baker,
[chairman of the subcommittee], presiding.

Present: Chairman Baker; Representatives Shays, Cox, Paul,
Bachus, Castle, Royce, LaTourette, Shadegg, Weldon, Ryun,
Biggert, Ose, Ferguson, Oxley, ex officio; Kanjorski, Ackerman,
Bentsen, Sandlin, Maloney of Connecticut, S. Jones of Ohio, Sher-
man, Inslee, Moore, Gonzalez, Lucas of Kentucky, Crowley, Ross,
and LaFalce, ex officio.

Also Present: Representatives Leach, Capito, Tiberi, Frank,
Watt, and Jackson-Lee.

Chairman BAKER. I would like to call this hearing of the Capital
Markets Subcommittee to order. Today’s purpose is to continue the
subcommittee’s work with regard to the matter of Enron.

In order to prepare for the hearing today, I wish to announce by
prior agreement the method by which the subcommittee will pro-
ceed with regard to opening statements. After consultation with
Mr. Kanjorski and others, we would have a 30-minute block of time
for each side, proceeding in regular order, in which Mr. Kanjorski
would manage his 30 minutes. I will manage our side, and we
would do a similar pattern not only for today’s hearing, but for to-
morrow as well.

And I make that announcement for those who offer opening
statements today; you would not then be subsequently authorized
for an additional opening statement tomorrow to give as many
Members as is possible the chance to be heard at the outset of to-
day’s hearing and tomorrow’s hearing. Without objection, that proc-
ess is adopted for opening statements.

I wish to further acknowledge that Members are in participation
today who are not Members of the Capital Markets Subcommittee,
but are Members of Financial Services generally; and also to recog-
nize Ms. Jackson-Lee, who is sitting as an additional Member of
the panel today to participate as appropriate in the proper order
of recognition.

I wish to also announce by way of process for those who will be
heard here today with no implication from the citation being sent
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inappropriately, except as otherwise provided in this section, who-
ever in any matter within the jurisdiction of the legislative branch
of Government knowingly and willfully falsifies, conceals, covers up
by any trick, scheme or device a material fact, makes any materi-
ally false, fictitious or fraudulent statement or representation, or
makes or uses any false writing or document knowing the same to
contain any materially false, fictitious, or fraudulent statement
shall be fined under this title or imprisoned for not more than 5
years or both. This is to make clear in the record that non-respon-
sive or misleading answers to questions posed by Members of this
panel are indeed serious offenses and will be dealt with appro-
priately.

Chairman BAKER. I yield to the gentleman.

Mr. KaNJORSKI. Mr. Chairman I understand the Chair is at-
tempting to exercise its prerogative, but under clause 2(k)(8) of
Rule 11, the subcommittee’s prerogative is to decide whether wit-
nesses should be sworn in at a hearing. It is not the prerogative
of the Chair. Under those circumstances, Mr. Chairman, I would
like to ask unanimous consent that it be the policy of this hearing
and all future hearings that all witnesses be sworn in.

Chairman BAKER. I appreciate the gentleman’s perspective. We
had discussed how we would proceed in advance of the commence-
ment of the hearing today, and it was my recommendation to the
subcommittee that we not swear in witnesses today and that we
move appropriately through the course of our inquiry in making a
determination as to when that requirement may be imposed.

Mr. KANJORSKI. Mr. Chairman, I understand that, but that is the
exercise of a prerogative. As I suggested to you under clause 2(k)(8)
of Rule 11, that is not the prerogative of the Chair. I have a motion
before the subcommittee to make it a rule that all witnesses before
this subcommittee be sworn in.

Chairman BAKER. If the gentleman will restate his motion, is it
a unanimous consent request?

Mr. KANJORSKI. I make it in the form of unanimous consent, but
if that is not satisfactory to pose it that way, I will make a motion
that it is the position of the subcommittee. I ask for a recorded vote
that all witnesses appearing in this matter before this sub-
committee be subject to being sworn in.

Chairman BAKER. I understand the gentleman’s point. I would
object to the unanimous consent resolution, understanding that the
gentleman has now placed before the subcommittee a motion which
would require the subcommittee to proceed by the swearing in as
it relates to consideration of matters relating to the Enron resolu-
tion.

That being the question before the subcommittee, the question
now occurs—we need to have a clerk at the desk to record the pro-
ceedings here. We have to wait momentarily. We have gotten
ahead of ourselves.

Is there somebody that wishes to be recognized?

Mr. INSLEE. Yes.

Chairman BAKER. Mr. Inslee.

Mr. INSLEE. May I be heard on the motion briefly?

Chairman BAKER. Yes, certainly.
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Mr. INSLEE. Mr. Chairman, we want to have a bipartisan ap-
proach to this, and you have always acted in the spirit of that, so
we don’t want to get off to a partisan—but I'm trying to understand
why the Chair would not think it appropriate in this matter of
great public moment to swear witnesses, particularly where quite
a number of people who will be testifying to us have potential civil
and criminal exposure; and it seems to me that when people have
that looming over their heads, if Congress really wants to get down
to the truth, it might be better to make sure they are under oath.

Mr. BAcHUS. Would the gentleman yield?

Mr. INSLEE. Yes.

Chairman BAKER. If I may respond to the gentleman’s question
first, and then I will recognize Mr. Bachus, I merely read the stat-
ute which acknowledges that it is already inappropriate to mis-
represent to a subcommittee of Congress to an extent a 5-year
criminal penalty will ensue.

Secondarily with regard to the gentleman, with regard to those
individuals who are believed to be participants in the wrongdoing
of this matter, I felt it inappropriate where we are getting assist-
ance from others who are not participants—as in the case of the
Chairman of the Securities and Exchange Commission, who ap-
pears here to help the subcommittee voluntarily and is not a par-
ticipate in the Enron failure, I felt that that was not an appro-
priate step in light of the statutory requirements and the distinc-
tion between the enforcement of the existing law and the swearing
in of a witness.

But that is the answer to the gentleman, and I yield back.

Mr. INSLEE. I will yield to the gentleman.

Mr. BacHus. I will simply say, bottom line, Chairman Pitt is not
under investigation. And the tradition of the House is to swear wit-
nesses in when they or the organization they represent are under
investigation, and I don’t think at this time that any Member of
this subcommittee wants to make a determination or take any ac-
tion in any regard that indicates that Mr. Pitt is guilty of any
wrongdoing. The subcommittee is under——

Chairman BAKER. It is Mr. Inslee’s time.

Mr. INSLEE. I yield to Mr. Kanjorski.

Mr. KANJORSKI. Mr. Chairman, I certainly have the highest re-
gard for Mr. Pitt and for many, many of the witnesses that are
geﬁe. 1Qui‘ce frankly, I do not know who is responsible for the Enron

ebacle.

I thought the purpose of this hearing was to find out the facts
and circumstances. Quite frankly, I am enraged—enraged—with
the rush to judgment of the media and some of the Members of
Congress, both in the House and the Senate, that I have observed
over the last several weeks.

The purpose for this hearing, as I understand it, is to get to the
question of what the facts are. What happened? Was there any
public policy, rules, regulations or laws that should have stopped
this from happening? Were they inadequate? Were there loopholes
that need to be closed? Is there any action that we should take in
the legislative form?

We are not a grand jury. We are not a trial court. I can tell you
that I have made no judgment. I do not know whether the facts
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and circumstances will indicate if something went wrong, whether
it was wrongdoing, or whether it was criminal or civil liability. I
do not know if anything went wrong.

All T want to say is: Anybody who comes in here and gives this
subcommittee facts on the record should not, in any way, object to
taking an oath. It will assure us that they not only will be subject
to the penalties enunciated in the statute that you read from, but
they also will be subject to perjury if they do not relate the facts
correctly. I think we should implement a policy that everybody
coming before this subcommittee will be subjected to an oath, and
perhaps even a subpoena if that is necessary. I will support that.

I think what we want to have is a very bipartisan effort not to
rush to judgment or conclusion on any matters. But, to suggest
that because someone is an official

Chairman BAKER. The gentleman’s time has expired.

Mr. Ose.

Mr. OstE. Thank you, Mr. Chairman. I am curious. Is there an
expectation that Mr. Pitt is not going to tell us the truth?

Mr. KANJORSKI. Not on my part.

Mr. OSE. What is the purpose of swearing him in?

Mr. KaANJORSKI. If I may respond, I have no expectations that
any particular witness who comes before the Congress of the
United States does not intend to tell the truth. But, I have had ex-
perience over the last 17 years in the Congress, knowing full well
that sometimes witnesses have been brought before Congress
whose testimony has been questionable. They unfortunately did not
quite fall under the standard and the capacity of enforcement as
enunciated in this statute, but could have been prosecuted under
perjury. If we are going to decide

Mr. OsE. If I may reclaim my time, this gentleman has been con-
firmed by the Senate as the Chairman of the Securities and Ex-
change Commission. My question remains. Is it the expectation of
some that he is not going to tell the truth?

Mr. KANJORSKI. Is it not the case that the committees of Con-
gress have had Presidents of the United States, who have been
elected by all of the people in the United States, testify before Con-
gress under oath?

Mr. BACHUS. Would the gentleman from California yield?

Mr. OsE. I reclaim my time and yield to the gentleman from Ala-
bama.

Mr. BAcHUS. Let me say this. This subcommittee has not tradi-
tionally, and it is not our normal practice to swear in witnesses
who testify before us. If we are going to start doing that today,
then we need to swear in every witness at every hearing, and we
need to make a decision if we are going to do that. And if we do
that, we will be departing from our tradition, and our tradition is
to swear people in when they are under investigation, when there
was a question that they may have committed wrong.

That is certainly not the case today. Mr. Pitt is not under inves-
tigation. If we swear him in, we will be changing our procedure.

Mr. KANJORSKI. Will the gentleman yield?

Mr. BACHUS. Do you acknowledge that?

Chairman BAKER. It is Mr. Ose’s time. He would have to answer.




5

Mr. OsE. I would be happy to yield to the gentleman from Penn-
sylvania.

Mr. KANJORSKI. I just want to say I do not know how many
Members of the subcommittee have been here as long as I have.
Sometimes I have the assumption that everybody has been here as
long as I have. But, I went through the Whitewater hearings, and
to the best of my recollections, I remember that we did swear in
all witnesses regardless of who they were, where they came from,
or who were their appointing authorities.

I do not want to, in any way, suggest that I do not expect Mr.
Pitt will be truthful. He is an honorable man. He is a lawyer. How
could he be anything other than an honorable man?

Mr. OsE. If I could reclaim my time, two out of three isn’t bad.

Mr. BACHUS. We swear in witnesses for investigative hearings.
This, as such, is not an investigative hearing.

Mr. KANJORSKI. We are not investigating?

Mr. BAcHUS. It is not an investigative hearing. It can be, but it
is not.

Mr. KaNJORSKI. What type of hearing is this, may I ask? Maybe
I prepared incorrectly.

Mr. BacHUS. The House has its definition and rules and this
does not fall into that category.

Mr. OsE. If I may reclaim my time.

Chairman BAKER. You have 2 minutes and 15 seconds, if you
would be happy to share with me.

Mr. OsE. I would be happy to share with the Chairman.

I would be happy to swear Mr. Pitt in if I have some evidence
that he is not going to tell the truth, but if he is going to tell the
truth, I am not so sure that I need to swear him in.

Chairman BAKER. Would the gentleman yield?

Mr. OsE. Certainly, I would be happy to yield.

Chairman BAKER. Thank you, Mr. Ose.

To try to get us on point here, this hearing at the outset was to
be a solution to the systemic problems created by the Enron fail-
ure. It is not, as Mr. Kanjorski noted, a criminal proceeding nor are
we in a prosecutorial setting. The gentleman has made the abso-
lute correct observation that we are assuming that people are inno-
cent until they are proved guilty here; and to that end, we are only
to require, at my suggestion, those who have some clear, defined
role in the events of the Enron failure potentially to the swearing-
in requirement.

In light of the fact there exists a statute which says, if you sit
in front of that microphone and say something that is not true, you
can go to jail, now, that is pretty clear; so I am hoping that that
level of confidence will instill the subcommittee for us to move
quickly to resolution, since I have now expired your time, Mr. Ose.
And I appreciate your courtesy.

Mrs. JONES. Mr. Chairman.

Chairman BAKER. If I may move next to Mr. LaFalce, and he can
decide the time. You are recognized for 5 minutes, sir.

Mr. LAFALCE. I thank the Chair, and I am going to suggest a
compromise, because I think it is important that our subcommittee
proceed in a very bipartisan fashion. And the Chairman of the sub-
committee has exercised his prerogative and the Ranking Member
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has exercised his prerogative to have it the way he thinks would
be best, but what is most important is that we proceed to discern
not just the Enron problem, but the systemic problems that gave
rise to Enron, and we devise some legislative regulatory scheme
that can prevent future Enrons.

A year ago, as you recall, I opposed strongly the reduction in the
SEC fees bill, because I thought and called for an increase in the
budget of the SEC of some 300 percent. Had we given more time
and attention to the systemic problems that I was pointing out at
that time, perhaps Enron would not have happened, but that is
history.

What I am going to suggest is that with respect to the Chairman
of the SEC, he be asked if he realizes the existence of the law that
the Chairman of the subcommittee just read off, and if he realizes
that any wrongful testimony would subject him to the laws of per-
jury just the same as the swearing-in would; and that with respect
to private sector parties who might not be as aware of the law, that
they be sworn in if their testimony relates to the Enron situation.

So we would distinguish between public officials and private sec-
tor parties, so that Mr. Pitt would not have to be sworn in, but he
would acknowledge that he understands the law and that any de-
liberately willful testimony of his would subject him to the laws of
perjury; and that all the other future witnesses would be sworn in.

I offer that as I compromise, Mr. Chairman.

Chairman BAKER. I thank the gentleman for his offering.

Does Mr. Kanjorski wish to opine?

Mr. KANJORSKI. May I have some time to respond?

Chairman BAKER. Yes.

Mr. KANJORSKI. I love my Chairman and my Ranking Member.
I believe compromise is excellent, but this is not the reason for my
asserting the right to have a motion to swear in witnesses that ap-
pear before us.

This individual is among the first witnesses that will appear be-
fore this subcommittee over months and months in the future. We
do not know who the others will be or what offices or authorities
they might come from. It just seems to me that to the maximum
extent possible we ought to treat them all uniformly. There is no
more reason not to swear in Mr. Pitt than there is reason to swear
in Mr. Powers.

Are we suggesting that if you are an expert and dean of a law
school that your understanding of the law, or intention to avoid it,
is any greater than if you are a public official? I do not believe so.
Rather than us making predetermined conclusions as to the verac-
ity of potential witnesses, all we should do is protect ourselves by
uniformly making the rule that all witnesses in this matter, who
come before the subcommittee to give testimony and will ultimately
be publicized across America, be subject to being sworn in.

I think that is the most rational conclusion. Quite frankly, this
motion is not intended in any way to be a partisan effort. I am put-
ting this idea forward based on my own experiences. I have gone
through the Whitewater hearings, in this committee and the Gov-
ernment Reform Committee, that stretched over 2%2 or 3 years.
Never did I suggest that a witness in those matters should not
have been sworn in. They all were, and properly so.
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Moreover, when the Energy and Commerce Committee had hear-
ings on the tobacco matter, it had five or six presidents from some
of the major corporations in America. It was very embarrassing,
but they were sworn in. I find nothing wrong with that. Ultimately
that proved very important that they subjected themselves to an
oath, because if they had not, the question of whether or not they
could have been prosecuted in that matter would have been com-
promised.

So, rather than making this a big to-do, I have made my motion.
It is not the prerogative of the Chair to make this decision, but it
is the prerogative of the full committee. Mr. Chairman, I suggest
we call a vote on the full committee and those who do not want
people sworn in, vote against it. I feel very secure in saying to ev-
eryone out here and every future witness, I hold no ill-will against
anyone. I think you all intend to do the best and tell the truth, but
I still like the protections of your testimony under oath.

Chairman BAKER. I thank the gentleman.

Mr. Chairman, Mr. Oxley.

Mr. OXLEY. Thank you, Mr. Chairman.

I would simply point out, when we had the first hearing in the
Congress on Enron in December, the witnesses were not sworn in;
and that was a joint hearing, if you will recall, between your com-
mittee and the Oversight Committee. And if there is ever a com-
mittee that probably ought to have the ability to swear witnesses
in, it would be the Oversight Committee, as opposed to a Legisla-
tive committee.

With that, Mr. Chairman, I move the previous question.

Chairman BAKER. We have a motion for the previous question.
Is there objection?

Mrs. JONES. Yes.

Chairman BAKER. Objection having been heard, now the question
occurs on the previous question.

All in favor of moving the question?

All those opposed?

Roll call. I say the ayes have it.

Mrs. JONES. Roll call.

I think that I ought to have an opportunity to be heard, as every-
body was, Mr. Chairman; and I raised my hand and asked to be
heard, and so that is the only reason I am asking. All I want is
a minute-and-a-half, gentlemen and gentleladies.

Chairman BAKER. Without objection, the motion is withdrawn
and the gentlelady is recognized for 5 minutes.

Mrs. JONES. Maybe 2.

Chairman BAKER. OK, great, 2.

Mrs. JONES. Thanks, Mr. Chairman, subcommittee Members.

Because of the importance of this issue to the American public,
it seems to me that we are treading on an area that we could very
easily erode by allowing all the witnesses to be sworn in. Having
served as a judge and prosecutor, I understand the import of hav-
ing someone take an oath, and it would at least give to the public,
who is sitting here on the edge of their seats trying to figure out
what exactly happened in this instance, that if we had the wit-
nesses sworn in, at least that would add some additional belief that
we, the Members of Congress, are attempting to get to the issues
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in this case. And I am confident that if you asked Mr. Pitt, he
wouldn’t care whether we swore in him or not. He would probably
voluntarily say, I will be sworn and we could get on.

I yield back the balance of my time.

Chairman BAKER. I thank the gentlelady for yielding.

Mr. Bachus.

Mr. BAacHUS. Mr. Chairman, I think we all know and everybody
in this room knows that there were illegalities, there was mis-
conduct and there were non-disclosures, but no one has even made
a suggestion that this witness is involved in any way whatsoever.
To change the rules of this House and to swear in this witness
without any discussion, to start this hearing with that is the wrong
thing to do.

If anyone on the Democratic side says that there is suggestion
of an illegality by the Securities and Exchange Commission that
might change my mind.

Mr. KANJORSKI. Mr. Chairman, will you yield?

Mr. BacHus. Well, I've said what I have said. Again, I am going
to say, bottom line, Chairman Pitt is not under investigation. He’s
not under investigation.

Mr. KaNJORSKI. Will you yield for a response?

Mr. BacHus. I will yield.

Mr. KANJORSKI. First of all, I want to assure you that I do not
suggest he is under investigation for anything that I have remotely
heard about. I want to exclude myself from your all-inclusive state-
ment.

This is one Member that does not know whether any illegality
occurred at Enron or whether there was any corruption. I do not
know what happened at Enron. The reason I came here to this
hearing is to begin to find out what happened. What I am sug-
gesting to you is, too many in the Congress and in the public have
jumped to conclusions and judgments that may be

Mr. BACHUS. Let me reclaim my time. I have about 20 seconds,
but I don’t in any way discount what I said. I will say it again.

There were illegalities in the Enron case, there was misconduct
and there were non-disclosures, and if anyone on this panel hasn’t
figured that out by now, they should have. They should also realize
and use discretion that there is no suggestion that this witness is
involved in any way whatsoever.

Chairman BAKER. The gentleman’s time has expired.

Mr. ACKERMAN. Mr. Chairman.

Chairman BAKER. Mr. Ackerman.

Mr. ACKERMAN. Thank you.

The remarks of the previous gentlemen are really why I believe
we must swear in every witness, because if everybody agrees that
the first witness is not guilty of anything and therefore we don’t
swear him in, then, by inference, everybody we swear in after that
is going to be considered guilty because we have made a decision
not to swear him in, because that becomes the criterion.

I don’t know why this is a partisan issue, and it shouldn’t be,
and we shouldn’t divide this on party lines. I would think every-
body here wants to make sure that everybody who testifies before
the subcommittee is telling the truth and that they are subject to
the full implication of the weight of anything legal we could put on
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them while they are testifying. Otherwise, it is like saying, let’s
just swear the guilty people in. And if that is what we are going
to do, let’s vote ahead of time who is guilty, and then we will swear
those people in.

I don’t know how you are going to do it if you don’t swear every-
body in, because you are tainting certain people.

I will be glad to yield to the gentleman.

Mr. BacHus. I will just say on many occasions when there has
been at least some discussion before a hearing that I have chaired,
should we swear someone in, there was holy heck on the other side
over the mere suggestion.

So we are changing our procedure today if we start swearing in
these witnesses; and there has been at least some suggestion that
I have heard from the other side that we ought to start swearing
in all witnesses at all hearings. That is a change of policy, and to
ambush this subcommittee with such a suggestion without any no-
tice has already delayed this hearing for an hour.

Mr. ACKERMAN. I think the motion before us is just to swear in
witnesses with regard to the matter before us on this particular
issue, not every issue that comes before us. Those decisions could
be made

Chairman BAKER. Would the gentleman yield?

Mr. ACKERMAN. I would be glad to yield, Mr. Chairman.

Chairman BAKER. I would make the point that the gentleman’s
motion would be as to the subcommittee activities. It would not
preclude at a full hearing of the full Financial Services Committee,
after we do the preparatory work, the Chairman’s swearing in any-
one deemed advisable. I just don’t think we are giving away any
rights, and I would certainly hope we could bring this matter to
conclusion. Even if there are differing opinions, let’s try to get it
to the point where we close the debate, if we may.

Mr. ACKERMAN. I just think that it has nothing to do with the
full committee or the subcommittee. At the full committee level,
that decision could be made upon the recommendation of the
Chairman with the prerogatives of the full committee being ob-
served as they are here.

I yield back my time.

Chairman BAKER. The gentleman yields back his time.

Mr. Castle.

Mr. CASTLE. It seems to me that the distinction between what is
in the rule and what is being stated here is not that great, and I
tend to agree with what the Ranking Member of the full com-
mittee, Mr. LaFalce, has suggested.

I think we should resolve this question, so I would move the pre-
vious question.

Chairman BAKER. The question has been called for. Is there an
objection to the question?

Without objection, the previous question is ordered. Therefore,
those who are in favor of the Kanjorski motion, which is to swear
in all witnesses appearing before this subcommittee with regard to
the Enron matter would vote yes; those opposed to that motion
would vote no.

The clerk will call the roll.

The CLERK. Mr. Ney.
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[No response.]

The CLERK. Mr. Shays.

Mr. SHAYS. No.

The CLERK. Mr. Shays, no.

Mr. Cox.

Mr. Cox. No.

The CLERK. Mr. Cox, no.

Mr. Gillmor.

[No response.]

The CLERK. Mr. Paul.

Mr. PAUL. No.

The CLERK. Mr. Paul, no.

Mr. Bachus.

Mr. BacHus. No.

The CLERK. Mr. Bachus, no.
Mr. Castle.

Mr. CASTLE. No.

The CLERK. Mr. Castle, no.

Mr. Royce.

Mr. RoYCE. No.

The CLERK. Mr. Royce, no.

Mr. Lucas of Oklahoma.

[No response.]

The CLERK. Mr. Barr of Georgia.
[No response.]

The CLERK. Mr. Jones of North Carolina.
[No response.]

The CLERK. Mr. LaTourette.
Mr. LATOURETTE. No.

The CLERK. Mr. LaTourette, no.
Mr. Shadegg.

[No response.]

The CLERK. Mr. Weldon of Florida.
Mr. WELDON. No.

The CLERK. Mr. Weldon, no.
Mr. Ryun of Kansas.

Mr. RYUN. No.
The CLERK. Mr. Ryun, no.
Mr. Riley.

[No response.]

The CLERK. Mr. Fossella.
[No response.]

The CLERK. Mrs. Biggert.
Mrs. BIGGERT. No.

The CLERK. Mrs. Biggert, no.
Mr. Gary G. Miller of California.
[No response.]

The CLERK. Mr. Ose.

Mr. OSE. Aye.

The CLERK. Mr. Ose, aye.
Mr. Toomey.

[No response.]

The CLERK. Mr. Ferguson.
Mr. FERGUSON. No.
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The CLERK. Mr. Ferguson, no.
Ms. Hart.

[No response.]

The CLERK. Mr. Rogers of Michigan.
[No response.]

The CLERK. Mr. Oxley.

Mr. OXLEY. No.

The CLERK. Mr. Oxley, no.

Mr. Kanjorski.

Mr. KANJORSKI. Aye.

The CLERK. Mr. Kanjorski, aye.
Mr. Ackerman.

Mr. ACKERMAN. Aye.

The CLERK. Mr. Ackerman, aye.
Ms. Velazquez.

[No response.]

The CLERK. Mr. Bentsen.

Mr. BENTSEN. Aye.

The CLERK. Mr. Bentsen, aye.
Mr. Sandlin.

Mr. SANDLIN. Aye.

The CLERK. Mr. Sandlin, aye.
Mr. Maloney of Connecticut.
[No response.]

The CLERK. Ms. Hooley of Oregon.
[No response.]

The CLERK. Mr. Mascara.

[No response.]

The CLERK. Mrs. Jones of Ohio.
Mrs. JONES OF OHIO. Aye.

The CLERK. Mrs. Jones, aye.
Mr. Capuano.

[No response.]

The CLERK. Mr. Sherman.

Mr. SHERMAN. Aye.

The CLERK. Mr. Sherman, aye.
Mr. Meeks of New York.

[No response.]

The CLERK. Mr. Inslee.

Mr. INSLEE. Aye.

The CLERK. Mr. Inslee, aye.
Mr. Moore.

Mr. MOORE. Aye.

The CLERK. Mr. Moore, aye.
Mr. Gonzalez.

Mr. GONZALEZ. Aye.

The CLERK. Mr. Gonzalez, aye.
Mr. Ford.

[No response.]

The CLERK. Mr. Hinojosa.

[No response.]

The CLERK. Mr. Lucas of Kentucky.
Mr. LucAs oF KENTUCKY. Aye.
The CLERK. Mr. Lucas, aye.
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Mr. Shows.

[No response.]

The CLERK. Mr. Crowley.

Mr. CROWLEY. Aye.

The CLERK. Mr. Crowley, aye.

Mr. Israel.

[No response.]

The CLERK. Mr. Ross.

Mr. Ross. Aye.

The CLERK. Mr. Ross, aye.

Mr. LaFalce.

Mr. LAFALCE. Aye.

The CLERK. Mr. LaFalce, aye.

Mr. Chairman.

Chairman BAKER. No.

The CLERK. Mr. Chairman, no.

Chairman BAKER. The clerk will report.

The CLERK. Mr. Chairman there are 14 ayes and 13 nays.

Chairman BAKER. The motion prevails. Therefore, the sub-
committee will proceed to swear in each witness as they appear in
accordance with the subcommittee decision.

I have a further piece of business which I think, or hope, will be
received in a bipartisan matter. Given the events of the last 24
hours, the Chair would like to place a motion before the Members
of the subcommittee that requires unanimous consent because of
Rule 2(b) of the rules requiring prior notice.

I would ask the clerk to report the motion.

The CLERK. A motion offered by Mr. Baker of Louisiana: Mr.
Baker of Louisiana moves that the Subcommittee on Capital Mar-
kets, Insurance and Government Sponsored Enterprises authorize
the issuance of a subpoena ad testificandum to Mr. Kenneth Lay
for testimony before this subcommittee at a date and time to be de-
termined by the Chairman and Ranking Minority Member.

Chairman BAKER. The Chairman is recognized for as such time
as he may consume to explain the motion.

Under House procedure, we, as a subcommittee, in the effort to
subpoena witnesses must do so with the request of the Chairman
of the full committee. This motion only permits the Chair to make
such request of Mr. Lay should at such time appropriate for com-
mittee’s work that Mr. Lay be asked to appear before the com-
mittee. The decision is not made at this time that he will be sub-
poenaed, only authority being granted to the Chair.

Is there discussion on the motion?

Mr. Kanjorski.

Mr. KANJORSKI. Mr. Chairman, I am in full support of the
Chair’s motion.

Chairman BAKER. Is there any further discussion on the motion?

Mr. LAFALCE. As I understand the motion, it is to be determined
by the Chairman and the Ranking Minority Member?

Chairman BAKER. That is correct.

Any further comment?

Mr. BENTSEN. Mr. Chairman.

Chairman BAKER. Mr. Bentsen.
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Mr. BENTSEN. So you are saying at this point, it is not nec-
essarily the intent of the Chair or the Ranking Member to issue a
subpoena? You just want the authority to do so and will issue it
based on how the hearings flow?

Chairman BAKER. The gentleman is correct. This is not an an-
nouncement that a subpoena will be issued; only setting in place
the proper authority should the Chairman and the Ranking Mem-
ber concur that his presence is required.

Mr. BENTSEN. I, for one, support the motion and I would predict
that as the hearings go on, we will find that it will be necessary
to hear from him.

Chairman BAKER. In that event, we will be prepared.

Is there further discussion?

Without objection, the previous question is ordered. Is there any
objection to the motion as reported by the clerk?

Without objection, the motion is adopted unanimously. The
Chair, for the record, notes the presence of a quorum, and that is
important for the issuing of the subpoena.

There being no further business, I wish to move to organizational
business, I wish to move to opening statements.

As I indicated earlier, each side will manage 30 minutes in reg-
ular order; and I've got to start the clock on myself.

On December 12, this subcommittee conducted the first congres-
sional hearing concerning the failure of Enron. From that time
until now, there have been a series of vital determinations, which
have enabled the staff to construct a disturbing picture of events.
The misrepresentations, obfuscation and acts of secrecy should cer-
tainly warrant full investigation by appropriate enforcement offi-
cials to bring those to justice who have violated their fiduciary re-
sponsibilities.

Whether the Powers Report is appropriately balanced or not,
given the limited information on which the Report is based, it does
establish a basis on which to conclude that the corporate financial
reporting was intentionally complex and misleading. On further ex-
amination, it may be determined that the rules aimed at requiring
disclosure were so misused that they were warped into a black bag
from which no information was able to escape.

It should be made clear as to the role I envisage for this sub-
committee in light of these disturbing revelations. We are not pros-
ecutors. In fact, inflammatory accusation will only inhibit our abil-
ity to get to the facts—facts which are essential for us to recon-
struct the regulatory environment so that these events will not re-
occur. We should carefully assess the record, find how and if the
system failed, and enact the appropriate corrective remedies.

It is clear, in Baton Rouge, Louisiana, this afternoon there are
employees wondering if their corporation is really telling the true
story, pensioners wondering if they are safe, investors worrying
about the analyst’s report. This singular event has created a crisis
of confidence that must be reconciled.

How is it that the auditors, the analysts, the board members, the
investors, the regulators and even the financial press could not find
anything to alert the public that Enron was not all it appeared to
be? Even if it was the Enron plan to dupe the entire financial mar-
ketplace and abscond with millions of dollars for a chosen few, how
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is it possible for that to occur in our technological society with
watchdogs on every corner?

The historical facts may answer that question. It wasn’t possible.
I direct your attention to a New York Times article published Janu-
ary 27 of this year in which it is described how a German-based
energy company balked at a merger with Enron principally over
concerns with Enron’s accounting practices. These events occurred
in 1999, long before anyone had the nerve to suggest that Enron
had problems.

I find a quote from the article very instructive: “consultants from
PriceWaterhouseCoopers told Veba that Enron, through complex
accounting and deal-making, had swept tens of millions of dollars
in debt off its books, making the company’s balance sheet look
stronger than it really was, according to the people involved in ana-
lyzing the failed deal. The consultants drew on public sources like
trade publications, securities filings and interviews.”

The story goes on: ““We were wondering why this wasn’t common
knowledge, or why it wasn’t discovered by those people whose busi-
ness it was to discover these things,’ said one of the people who
worked on analyzing the deal. He agreed to discuss the episode on
the condition that his firm remain anonymous.”

I remind you, this occurred in 1999.

In accordance with full transparency and disclosure standards, I
must also acknowledge that the article goes on to point out that the
SEC and FASB should have taken more responsibility to intervene
to protect the public interest. That is where I feel the subcommit-
tee’s attention should be appropriately focused.

If the rules are not clear, if there’s any doubt in anyone’s mind,
I feel we must make it very clear. If in your professional judgment,
Mr. Auditor, Mr. Analyst, Mr. Board Member, or any other person
in a fiduciary role, if you see it and it doesn’t look right, it is your
obligation to report it to the appropriate authority. The practice of
walking by the accident scene and leaving the victims to their own
demise will no longer be an act tolerated by the Congress.

It is the principal obligation of this subcommittee to find out how
the system failed and then to act to ensure the system not only
works, but to ensure there is redundancy. We must guarantee pro-
tection of the shareholders, the employees, and every pensioner
whose lifelong savings may be tied to the truthfulness of the re-
quired disclosures.

It is clear that some were able to find the truth to protect their
own interests. The big question is, why was it impossible for others
to see the truth?

To that end, I feel it is an absolute necessity to establish audit
independence. The reported numbers should add up properly and
tell the true corporate story. I believe there are two very different
ways to accomplish this goal.

One is to require dramatic new standards of responsibility for ev-
eryone, from the corporate board to the audit committee to the
SEC, to ensure the individual auditor is not intimidated by man-
agement.

The other approach, one which would change the culture on Wall
Street and across America, is to separate auditing from the cor-
poration entirely by requiring external audits to be paid for by
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someone other than the corporation. Perhaps, as some have sug-
gested, it is time to have the stock exchanges engage the auditors
and report their findings simultaneously to the exchange and the
corporation. After all, should we really be surprised when you pay
the piper, the piper plays your tune?

I intend to explore these ideas more fully with Chairman Pitt
today in the effort to propose the best remedy, if possible, for this
problem. But we won’t take long to evaluate proposals as this sub-
committee will act in days, not months or years.

The simple point is this: In viewing the corporate landscape
today, I do not like what I see. Although most corporations are very
well run and responsible, it is difficult to accept when a corporation
closes its doors due to competitive pressure. But that is an unfortu-
nate consequence of a free market system, losers finally lose.

But it appears there is a new threat in our complicated market
that did not seem possible in the slower, contemplative world of
typewriters and white out. It is clear now that it is possible for an
aberrant corporate manager to take corporate assets, manipulate
the books, enrich himself, and leave others to pay the price by
making the transaction complicated, convoluted and computerized.

As a result, faithful employees lose it all. Life savings evaporate,
investors are duped, lives are ruined—not in innovative competi-
tion, but from dark, sinister manipulation.

We will bring the sunlight in. Whether we just add some really
big windows or whether we take the roof completely off, sunlight
will shine in the corporate board room. Those who choose to ignore
their responsibilities and enrich themselves while bringing harm to
others shall have no safe harbor.

Those who labor long, build value, and create opportunity should
be rewarded. We should all have confidence that the American
dream is within our reach.

[The prepared statement of Hon. Richard H. Baker can be found
on page XX in the appendix.]

Chairman BAKER Mr. Kanjorski.

Mr. KANJORSKI. Mr. Chairman, we have learned much since our
last hearing in December about the factors contributing to the col-
lapse of Enron. We have, for example, begun to understand how
many of the checks and balances, which are supposed to contain
excesses in our capital markets, either failed or short-circuited. We
have also started to ascertain exactly how Enron’s executives, di-
rectors, attorneys and auditors contributed to the corporation’s de-
mise. We have further discovered more about how the decisions
and actions of regulators, stock analysts, credit raters and invest-
ment bankers helped to cause Enron’s disintegration.

Additionally, many of my colleagues helped to create the environ-
ment that resulted not only in the insolvency of Enron, but also in
the bankruptcy of numerous other high-flying companies in recent
years. In the 1990s, many of my colleagues successfully pushed for
the passage of deregulatory efforts and blocked the development of
new regulatory safeguards. As we proceed, we therefore need to re-
flect on the Congress’ own culpability for the current events.

More than a decade ago our committee helped to clean up the
savings and loan crisis. Deregulatory efforts contributed signifi-
cantly to that debacle. Once again, it appears that we may have
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gone too far in deregulating. Enron’s failure and the collapse of
other companies may be the revenge of the rush of some to deregu-
late the securities markets.

In light of recent events, the Private Securities Litigation Reform
Act of 1995, which became law despite a Presidential veto, deserves
careful review. This statute, part of the so-called Contract with
America, was supposed to prevent “frivolous” lawsuits. This law,
however, has apparently helped businesses to manipulate their fi-
nancial results. Evidence now indicates that earnings restatements
by companies have more than tripled since the early 1990s. This
law may also prevent investors from recovering billions of dollars
they lost in Enron.

And last year, before examining the resources needed by the Se-
curities and Exchange Commission, many of my colleagues rushed
to cut the fees collected on securities transactions. The Commission
was and is the regulator with primary responsibility for overseeing
Enron, yet it appears that the Commission has failed to review
Enron’s financial disclosures since 1997. I want to know why that
occurred. Moreover, it seems that the Bush Administration has de-
cided to recommend an insufficient increase in the Commission’s
budget for fiscal 2003. To protect investors from other Enrons, we
must significantly increase these resources in the months ahead.

The financial devastation caused by Enron warrants our thor-
ough investigation. We need to examine quickly and comprehen-
sively the deficiencies in our public policies that contributed to this
corporate bankruptcy. We must also determine appropriate ways to
reform our Nation’s securities laws and regulations.

There are, however, many of my colleagues who want to rush to
pass legislation before we uncover the entire set of facts in this
case. To each of them, I urge restraint. If we take our time and
learn the complete story, we have an opportunity to do something
meaningful and responsible on a bipartisan basis. We should ulti-
mately develop strong, effective and appropriate policy to prevent
similar debacles in the future, and gathering all the pertinent facts
will facilitate attaining this goal.

When we do consider a bill, I have already identified many issues
that we should address. In addition to reviewing the consequences
of the Private Securities Litigation Reform Act, we must fix the
problem of auditor independence. My feeling is that no accounting
firm should serve as both auditor and consultant to the same com-
pany. Although I applaud the efforts to the industry in recent days
to mitigate these conflicts, we may need to pursue further reforms.

We must also improve supervision over the accounting profes-
sion. The current oversight system resembles a Rube Goldberg con-
traption. As a result, we must develop a new regulatory regime
that involves genuine public oversight and real accountability.
Moreover, we have learned of the excesses of Enron only because
it failed. We should take this opportunity to better understand the
problem of earnings management and how it affects other compa-
nies.

Many other issues fall firmly within our jurisdiction and demand
our examination in the months ahead. We must return to the issue
of analyst independence. We must also study the corporate govern-
ance systems of public companies. We must further scrutinize the
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financial disclosure requirements of American businesses. We must
additionally analyze the flaws of our accounting standards and the
deficiencies of credit rating agencies. Finally, we must review the
responsibilities of the Securities and Exchange Commission.

In closing, Mr. Chairman, we must move with diligence to dissect
what went wrong first, and then take action to restore faith in our
Nation’s capital markets.

[The prepared statement of Hon. Paul E. Kanjorski can be found
on page XX in the appendix.]

Chairman BAKER. The gentleman yields back the balance of his
time.

Chairman Oxley.

Mr. OXLEY. Thank you, Mr. Chairman; and let me first thank our
good friend, Chairman John Boehner, for the use of the committee
room. As many of you know, our committee room is being ren-
ovated and will not be completed until sometime late this month.
So we appreciate the hospitality.

Our committee began its work on the Enron collapse with our
first hearing over a month-and-a-half ago, in mid-December of
2001. Today and tomorrow, we continue our review of Enron and
its impact on investors, employees and the financial markets.

We on this subcommittee are working to achieve three basic
goals; First, making sure that Congress knows how the biggest cor-
porate collapse in American history happened; second, to restore in-
vestor confidence in accounting regulators and in rules governing
our markets; and third, making sure that the free market system
and the regulatory system that underpins it, emerge stronger and
better as a result of our work.

This subcommittee oversees the financial and capital markets.
We oversee the regulation of those markets, so we have a funda-
mental responsibility. We take our work very seriously, and we are
committed to doing what is right. We are also working hard, but
we are not working alone. We are working closely with the major
investigators, the Justice Department, the SEC, and Enron’s and
Andersen’s own internal teams. We greatly appreciate their active
assistance and cooperation and their insights, and we will make
sure that our work complements theirs and does nothing to impede
it.

I am also gratified that the President in his State of the Union
address told us to make our work here a top priority. The President
believes, and I agree, that “corporate America must be made more
accountable to employees and shareholders, and be held to the
highest standards of conduct.” That is exactly where we as a com-
mittee are headed.

There has been a lot of talk from a lot of people about what
might have happened at Enron, but Congress and the American
people deserve to know the facts directly and from those who are
most directly involved. That is what is going to happen today and
tomorrow.

We have with us three of the people most directly involved, the
chief securities regulator, SEC Chairman Harvey Pitt; Enron’s
chief internal investigator, Mr. William Powers; and the company’s
outside auditor, Mr. Berardino, CEO of Arthur Andersen, who will
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be making his second appearance before the subcommittee. We
thank them all for being so willing to be here.

Everyone should know, they all wanted to come here and testify,
though these are very difficult circumstances for them. Until last
night, we were expecting Mr. Ken Lay, former CEO of Enron.

Chairman BAKER. That is the ghost of Enron, Mr. Chairman.

Mr. OXLEY. I take back that thanking of Chairman Boehner. We
don’t have strange whistling in our committee room.

At the last minute, we were notified, as you all know, that Mr.
Lay would not appear; and I know all the Members join me in say-
ing we are extremely disappointed that he broke his commitment
to our subcommittee; and indeed, the unanimous resolution that
the subcommittee passed giving Mr. LaFalce and me the ability to
issue a subpoena will be acted on forthwith.

Congress’ job is different from those of the judges, juries and
prosecutors who will deal with the many individual instances of al-
leged wrongdoing. Our job is not to convict, prosecute or persecute.
Our job is to understand what happened, address the problems and
make our free market system better and more impregnable than
ever before. I think I speak for all my colleagues in saying, we are
committed to that goal and we will be working hard together to
achieve it in the weeks and months ahead.

I yield back the balance of my time.

[The prepared statement of Hon. Michael G. Oxley can be found
on page XX in the appendix.]

Chairman BAKER. I thank the Chair.

Mr. LaFalce.

Mr. LAFALCE. I thank the Chairman.

First of all, I want to explain that the Chairman of the full com-
mittee and I, as Ranking Member, are ex officio Members of all the
subcommittees. In previous Congresses, it was as non-voting Mem-
bers, and in this Congress it is as voting Members, but we had
agreed to abstain from voting in subcommittee matters unless the
other Members were given notice in advance; and it was only be-
cause Mr. Oxley voted that I voted during the course of the sub-
committee markup with respect to the issue before us.

In January of 2001, our committee was given jurisdiction over
the securities industry, and from that time I began warning that
earnings manipulation and deceptive accounting, along with ana-
lysts’ hype, threatened the integrity of our capital markets. And
from early 2001 on, I began calling for a significant increase in the
SEC’s budget to strengthen its personnel, oversight, and enforce-
ment—not a 2 or 3 percent increase, but a 200 or 300 percent in-
crease before this subcommittee, before the Rules Committee and
on the floor of the House of Representatives.

I think that Enron’s colossal failure and its devastating impact
on investors and the working men and women at Enron have more
than justified those concerns.

Today, we are going to hear from Mr. Powers on what went
wrong at Enron and how a culture of corporate arrogance and
greed resulted in losses of over $60 billion to investors and employ-
ees. The Special Investigative Committee’s Report is a devastating
indictment of Enron’s senior management, its board of directors, its
auditors, its lawyers, securities analysts who were supposed to be
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representing the public, and so forth, all of whom failed to fulfill
their responsibilities to Enron shareholders. The safeguards that
should have protected investors failed at every level.

But they have also failed at every level for countless other pub-
licly held corporations, a number of whom have had to have their
earnings restated in record numbers; and I suspect that there are
many, many more to come. But Enron, in particular, has been a
wake-up call, because Enron is what it took to challenge investors’
faith in the integrity of our capital markets. My hope is that Enron
has what it takes to have us do something about it.

We must address the systemic problems that Enron’s failure has
made all too apparent. We must restore the faith of investors in
our capital markets, and we must restore the faith of workers in
their employers; but to do so, we must engage in a bipartisan, if
possible—collective in any event—rethinking and reformulation of
how we oversee our capital markets and our financial disclosure
system. We must also give the SEC the resources it needs to do its
job.

I was extremely disappointed to learn that the Administration
has not seen fit to provide the SEC with any increase in its re-
sources to address these challenges or even to fund pay parity for
SEC employees. The budget that I became aware of today appar-
ently calls for a 4 percent nominal increase in the SEC budget.
That is grossly inadequate to even fund pay parity for the present
employees, much less strengthen the resources that are needed to
do the job.

I have been engaged in what I think have been productive, so far
bipartisan, discussions, with both Mr. Oxley and Mr. Baker, along
with Mr. Kanjorski, to attempt to craft legislation to deal with the
serious policy issues that cases such as Enron give rise to. We are
not there yet. We still have serious areas of disagreement, but I
hope we will be able to come to some consensus.

But, at a minimum, I believe we must address the following
areas: Seriously consider the recommendations that were made by
Arthur Levitt, that I strongly supported when he made, to separate
the audit and consulting functions to ensure that auditor judgment
is not tainted by the fees received for non-audit services.

Data now available under the SEC’s disclosure rule on non-audit
fees makes clear that for the auditors of many large public compa-
nies, audit fees are often a minor percentage of the fees they re-
ceive. Even in the absence of Enron, I think that data alone justi-
fies a reexamination.

Some have also suggested that we should consider going beyond
that, that in order to improve auditor independence, we should con-
sider term limits for auditors. The suggestions have been made by
serious individuals and should at least be considered seriously.

Second, exclusive self-regulation has brought us to where we are
today, and I don’t think can work in and of itself. We need signifi-
cantly enhanced public oversight and regulation of both the audit-
ing and securities industries, including a strong new auditing regu-
lator with a full range of powers. I would like to see representa-
tives of working men and women on that regulator. I would like
to see representatives of institutional investors on that regulator.
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With respect to the securities industry, we have to hold them to
a much higher standard. The fact that in the year 2000, when the
market was falling precipitously, only one in 100 recommendations
were “sell” recommendations gives cause for great concern. The
public relies on the securities analysts for counsel and advice, and
they have been relying on their advice at their own peril.

Third, we must find a way to provide a massive increase in SEC
resources. The President’s proposed budget just doesn’t do it and
given the mechanisms where the SEC has to work in concert with
the OMB, we are not going to find out from them what resources
are really necessary.

And it is not just the resources of the SEC. It is the FBI re-
sources to work with the SEC; it is the Justice Department re-
sources to work with the SEC.

We offered amendments in committee and when we’re consid-
ering the totality of the governmental response, we consider not
just the SEC, but the FBI and Justice Department amongst others,
and our amendments were defeated. That is regrettable. There are
a number of other items that I think are extremely important, but
with your consent, Mr. Chairman, I would simply ask that the en-
tirety of my statement be included in the record at this time.

[The prepared statement of Hon. John J. LaFalce can be found
on page XX in the appendix.]

Chairman BAKER. Without objection, Mr. LaFalce.

I had a prior discussion with Ranking Member Kanjorski and if
I could suggest the following procedure for the remaining time to
be allocated. In order to facilitate as many Members being heard
as is possible with the remaining 10 minutes per side, we have
agreed to recognize each Member for a 2-minute statement, and on
the Majority side the five Members who would be recognized to
help prepare for that would be Mr. Shays, Mr. Cox, Mr. Paul, Mr.
Bachus and Mr. Royce in that order today. On the Minority side
it will be Mr. Ackerman, Mr. Bentsen, Mr. Sandlin, Mr. Sherman
and Mr. Inslee in that order on the Minority side. Without objec-
tion, so ordered.

Mr. Shays, you're recognized for 2 minutes.

Mr. SHAYS. Thank you, Mr. Chairman, for having this hearing.

Enron was a disaster to its employees and stockholders and it
has raised tremendous concern among my constituents. How could
the seventh largest company in the United States of America near-
ly evaporate before our eyes? They want to know will standards,
regulations and laws be strengthened and will people be held ac-
countable, not just company fines paid.

Enron is a story of risky investments and greed, regulators not
regulating, analysts not digging deep enough, auditors not audit-
ing, directors not directing, lenders not checking creditworthiness.
It is also a story of cover-up and fraud.

Enron is also a story about big campaign dollars, buying access
and influence. Enron has given to both Democrat and Republican
parties, raising serious questions about who is setting the agenda
in Washington. We need to end the abuse of corporate treasury and
union dues contributions and campaigns, and I think Enron is a
clear example of that.
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Congress has to also consider, among other issues, separating
consulting and accounting work, dividing investment banking from
analysts and making disclosure of stock holdings and investment
banking ties more prominent in research reports, potentially term
limiting auditor contracts for individual companies, requiring out-
side entities be incorporated into financial disclosure statements so
as not to understate liabilities and overstate earnings, and encour-
age diversity by employees with 401Ks.

There’s lots of work to be done. I am eager to participate in all
the hearings you may call, Mr. Chairman.

Chairman BAKER. Thank you very much, Mr. Shays.

Mr. Ackerman, you are recognized for 2 minutes.

Mr. ACKERMAN. Thank you, Mr. Chairman, and thank you, Mr.
Kanjorski.

I am amazed, confused, bewildered, astonished, and a lot of other
adjectives, by the sequence of events that has brought us here
today, and the American people are equally outraged and con-
cerned. We have convened this hearing on the Enron debacle to
learn what happened and what we might do to make sure that this
kind of thing never happens again. It would have been much easier
if former Enron CEO Ken Lay had decided to join us.

We are faced with the single largest bankruptcy our Nation has
ever seen. We have people who have invested in and/or worked all
their lives for Enron only to have their life savings and dreams sto-
len from them. These employees were sold snake oil, told that the
stock their employer was peddling to them was sound even as the
Enron bosses were dumping Enron shares left and right. Workers
and investors were told stay in “steerage”, and all the time that
was happening the crew was bailing out.

One of the key failures that has come to light is that the major
accounting firms, including Arthur Andersen, have engaged in cozy
business relationships with their clients. The accountants would
consult with, advise and set up business arrangements for their cli-
ents and then turn around and audit the very same companies,
thereby providing the imprimatur of sound business practices on
the schemes they themselves may have helped to devise. That’s ab-
surd. During the night, why do we allow the fox to guard the chick-
en coop and why are we surprised when the sun comes up that all
we're left with are feathers?

The GAO has recognized the problems inherent to the company
providing both auditing and non-auditing services to the same cli-
ent. They have announced this business practice will no longer be
allowed when doing business with the Federal Government. Today,
I am introducing, and I invite all Members who wish to join me in
introducing, legislation to require that the SEC revise its auditor
independence rules so they are at least as tough as the GAO prac-
tices. If the Federal Government will no longer tolerate this poten-
tial for abuse in business practices, why should it be allowed to
continue in the private sector?

I am almost afraid to ask what I think is the real question: Is
this the tip of the iceberg? How many other corporate giants may
have smoking mirror businesses peppered over by prestigious CPA
firms?
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I am pleased that the subcommittee will have the opportunity
today to hear from these witnesses to learn what went wrong and
how we work to make sure this type of systemwide failure never
happens again. Will these hearings be sufficient? Maybe, maybe
not, for too many influential people aren’t going to be talking.

Chairman BAKER. The gentleman’s time has expired.

Mr. ACKERMAN. We may need to have a special prosecutor who
will be diligent in uncovering the truth. The people broke the law,
they should go to jail.

I thank the Chairman for calling the hearing.

Chairman BAKER. Mr. Cox, recognized for 2 minutes.

Mr. Cox. Thank you, Mr. Chairman. I want to welcome the
Chairman of the Securities and Exchange Commission, and we are
very much looking forward to your testimony and that of the board
special committee to follow you.

I am also very pleased as we meet here today that as we try and
pick up the pieces, as the victims of the Enron debacle try through
both civil and ultimately criminal proceedings to gain vindication,
that we can rely upon the very pro-shareholder legislation that this
Congress enacted some years ago in the form of the Securities Liti-
gation Reform Act, because many of the Members of this sub-
committee, given our change in jurisdiction in the Congress——

Chairman BAKER. Pull your mike up.

Mr. Cox. were not present at the birthing and the drafting of
that legislation. I just want to bring to the Members’ attention
some of what it is going to do for the shareholders of Enron who
are now seeking vindication. In the old days it used to be that the
first lawyers of the courthouse got to represent you in a class ac-
tion. We ended that abuse. We ended that process and now the
court is going to pick the best class representative.

The Securities Litigation Reform Act gives the court the power
to review unconscionable attorneys fees so that the recoveries for
abused shareholders will be greater. It imposed new responsibil-
ities on auditors to detect and report illegal acts. It eliminated the
professional plaintiffs that used to victimize shareholders in fraud-
ulent and extortionate lawsuits. It strengthened the conflict of in-
terest rules relating to attorneys, ensuring that shareholders are
going to get fair representation.

Mr. Chairman, as you know, the Securities Litigation Reform Act
broadened the SEC’s aiding and abetting enforcement authority,
strengthening the ability of the Commission to prosecute those who
aid and abet violations of our securities laws.

I also wanted to point out, in conclusion, that far from making
it more difficult to bring these kinds of lawsuits, it seems to have
advantaged meritorious cases. In the 5 years preceding the enact-
ment of the Securities Litigation Reform Act the average number
of securities laws fraud suits filed in our Federal courts was 189.
That’s increased now 250 percent, so that for 2001 the actual num-
ber of cases filed was 486, and the average settlements have gone
way up, from an average of—pre-enactment to $18 million post-en-
actment so that shareholders are getting more as a result of these
important reforms.

I think it is very important that we also take a look at the rating
agencies, Mr. Chairman, and I am pleased that you have done that
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in your testimony. You have brought that to our attention. We are
going to be looking at the role of the accounting profession and cor-
porate governance and the independence of the auditing committee.
Many of these questions your testimony is going to be especially
valuable on.

I thank you for being here this afternoon and thank you, Mr.
Chairman.

Chairman BAKER. The gentleman’s time has expired.

Mr. Bentsen, you are recognized for 2 minutes.

Mr. BENTSEN. Thank you, Mr. Chairman, for having this second
hearing on the collapse of Enron. Mr. Chairman, if this had been
just a normal bankruptcy for economic reasons or bad business de-
cisions, we probably wouldn’t be having these hearings, but this
isn’t just a normal bankruptcy.

I want to read a quote from an e-mail that was sent by a person
who ought to be here this week and is not here, but I think it is
pretty telling. This was done at the end of August, and it says,
“One of my highest priorities is to restore investor confidence in
Enron. This should result in a significantly higher stock price.”

This was an e-mail that was sent to one of the many thousands
of employees, one of my fellow Houstonians, last fall at the same
time that senior executives of Enron were dumping their stock, ei-
ther through selling it in the open market or selling it back to the
company, which in some instances they appeared to use as their
own private bank.

The fact is, Mr. Chairman, that a number of my fellow
Houstonians were hoping today and tomorrow that the Congress on
their behalf would be able to ask questions that they don’t have a
right to ask, that the Congress would be able to ask questions that
they don’t have at the table in the bankruptcy court. And before
us today in the audience we have a number of former Enron em-
ployees who traveled up here because they’re looking for some an-
swers. They are trying to find what happened to the company that
they put their heart and soul in, what happened to their savings
accounts, where are their cash balance accounts, why were some
employees given retention bonuses after the company filed bank-
ruptcy. Unfortunately, Mr. Chairman, they are not going to get
those answers today, because Kenneth Lay, who agreed to testify
after you and the Ranking Member had been exceedingly generous,
I think, in trying to structure the hearing, chose to back out in the
eleventh hour under the lame excuse that somehow they didn’t ap-
preciate comments made by colleagues of ours on the talk shows
yesterday. And I think that is truly unfortunate, because what we
need to find out is whether or not this was a case of the end of
the “rational exuberance,” whether or not this is the new form of
the savings and loan model that we went through in the 1980s,
who was minding the store, what did they know and when did they
know it.

And I appreciate the fact that you and the Chairman of the full
committee have taken the authority to issue subpoenas, because we
will have many questions to ask and we will need to have these
ingividuals come here, and I appreciate you calling this hearing
today.

Chairman BAKER. Mr. Paul, you are recognized for 2 minutes.
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Mr. PAuL. Thank you, Mr. Chairman.

I see that there have been two driving forces pushing this Enron
story. One has been the politics of it. I find that unfortunate. I wish
that politics would be less involved than the policy issues. But the
other driving force is the attack on capitalism, which I think is
misplaced, and it is driven by those who would like to have a lot
more regulations and use this as an example of the failure of cap-
italism. I see exactly the opposite.

This is an example of the failure of corporatism. We have large
corporations who buy influence, and they come up here to get sub-
sidies in the form of corporate welfare. Enron received $1.6 billion
worth of corporate welfare from the Eximbank and the Overseas
Private Investment Corporation. That is where I see the problem.

Also, we have a responsibility for our monetary system, and yet
we do very little to monitor the excessive easy credit system that
allows banks to make billions of doll