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REFORMING THE REAL ESTATE
SETTLEMENT PROCEDURE: REVIEW
OF HUD’S PROPOSED RESPA RULE

Thursday, October 3, 2002

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
WASHINGTON, D.C.

The committee met, pursuant to call, at 10:34 a.m., in Room
2128, Rayburn House Office Building, Hon. Michael Oxley [chair-
man of the committee] presiding.

Present: Representatives Oxley, Royce, Lucas of Oklahoma, Ney,
Kelly, Gillmor, Manzullo, Jones, Biggert, Green, Miller, Cantor,
Grucci, Hart, Capito, Rogers, Tiberi, LaFalce, Waters, Maloney of
New York, Velazquez, Watt, Bentsen, Maloney, Inslee, Scakowsky,
Jones of Ohio, Hinojosa, Lucas of Kentucky and Clay.

The CHAIRMAN. [Presiding.] This hearing of the Committee on Fi-
nancial Services will come to order. Today’s hearing is entitled Re-
forming the Real Estate Settlement Procedure, Review of HUD’s
Proposed RESPA Rule. Our only witness today will be the Honor-
able Mel Martinez, Secretary of Housing and Urban Development.

Pursuant to the chair’s announcement and rule 3(f)(2) of the
rules of the Committee on Financial Services for the 107th Con-
gress, the chair announces he will limit recognition for opening
statements to the designees of the chair and ranking minority
member of the full committee, and the chair and ranking minority
member of the Subcommittee on Housing and Community Oppor-
tunity, to a period not to exceed 16 minutes, evenly divided be-
tween the majority and minority. Prepared statements of all mem-
bers will be included in the record, and it is so ordered. The chair
now recognizes himself for five minutes for an opening statement.

Today, the Financial Services Committee holds its first hearing
on the administration’s proposal to reform the mortgage disclosure
and settlement process. For the average American, that process is
called a real estate closing or settlement. For policy wonks and
mortgage finance technicians, that process is called the Real Estate
Settlement Procedures Act of 1974 or RESPA. In 1998, the former
Banking and Financial Services Committee held two hearings on
this very issue. In those hearings, the committee looked at rec-
ommendations from HUD and the Federal Reserve. The issues four
years ago included whether the recommendations made more mort-
gage disclosures easier for consumers to understand and less oner-
ous for the industry to implement, improve the timing of the disclo-
sures such that they can serve as an effective shopping tool, pro-
vided consumers with more certainty about the money that will be
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needed at the closing table, and provided for a competitive market-
place without sacrificing the quality of services provided or creating
conflicts of interest.

Not much has changed in four years, and those issues resonate
today as the committee looks at another proposal to simplify the
closing process. The Secretary of Housing and Urban Development,
the Honorable Mel Martinez, has provided the leadership necessary
to move the debate forward on how best to meet the twin objectives
of providing a meaningful disclosure process for the potential
homebuyer, keeping closing costs down, and prohibiting unfair fees,
and at the same time meeting the market and technology needs of
the mortgage finance system, which are far different than envi-
sioned in RESPA’s creation back in 1974.

In 1974, the mortgage lending and home buying experience was
simpler. The homebuyer approached the local lending institution
for a mortgage and that entity managed the process from applica-
tion to funding. The funded loan was then held in the lender’s port-
folio and the lender collected and applied the monthly payments.
Today, however, the market is much different. Different parties
may originate, hold and service the funded mortgage, and inter-
mediaries have come about to join the parties together.

On July 29, 2002, HUD published a proposed rule that would sig-
nificantly alter through regulation the mortgage financing process.
This proposal, if finalized, will result in significant changes in how
Americans purchase homes. My understanding is that the intent of
the rule is to change the way lender payments to brokers are re-
corded and reported to consumers, improve HUD’s good faith esti-
mate settlement cost disclosure, and remove regulatory barriers to
allow market forces and increase competition to promote greater
choice for consumers by allowing guaranteed packages or bundling
of settlement services and mortgage loans.

The Secretary and the Administration are to be commended for
taking this first step. We welcome the Secretary here today to
allow him the opportunity to explain the rule, explain its rationale,
and to answer our questions and respond to our concerns. Let’s be
clear. This is a very complex rule with significant impact on the
American home buying experience. We have an extraordinary op-
portunity to remedy what many common Americans believe is a
broken, convoluted and wasteful experience. Even the secretary
himself when announcing reform talked about his home buying ex-
perience here in the metropolitan Washington area. He was the
confirmed HUD Secretary and an attorney, yet he still did not un-
derstand all of the settlement documents and charges before him.
Just like other Americans, he signed the papers and moved in. Mr.
Secretary, I have had that experience at practicing law for almost
lfQ years in Ohio and it is indeed a frustrating experience for all
of us.

For most American families, buying a home is the single biggest
investment they will ever make. It is unacceptable for the home
buying process itself to be one of the most confusing ordeals that
our citizens ever have to go through. As a public policy for the good
of communities and families across the country, we want to encour-
age home ownership. We want to increase our home ownership rate
beyond today’s record 69 percent, to reach the lower income, inner
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city, minority and single family households who traditionally lag
behind the national average.

Moreover, we want transparency in a process that all the partici-
pants can agree is fair and cost-efficient. This proposal I believe is
the first step in the right direction in making that goal a reality.

Mr. Secretary, welcome back to the Financial Services Com-
mittee. We look forward to your testimony. We also thank you and
your staff, notably General Counsel Dick Hauser and Federal
Housing Commissioner John Weicher for starting this process. I
look forward to working with you to understand the complexities
of this proposed rule and making adjustments where necessary so
that we have a fair and workable product.

I am now pleased to yield to the ranking member, the gentleman
from New York, Mr. LaFalce.

[The prepared statement of Hon. Michael G. Oxley can be found
on page 30 in the appendix.]

Mr. LAFALCE. Thank you very much, Mr. Chairman, Secretary
Martinez, and Commissioner Weicher.

I want to start my testimony by congratulating HUD Secretary
Martinez for taking the initiative to propose a very comprehensive
reform of the mortgage loan process. Buyer complaints about con-
fusing disclosures and last-minute cost and rate increases have led
many, including myself, to call for reform of RESPA. I commend
you for moving forward with proposals to rein in yield-spread pre-
mium abuses, impose good faith estimate tolerance limitations, and
create an incentive for loan originators to offer up-front guaranteed
loan rates and total closing costs.

Now, most of my constituents come up to me and say, I agree
with 95 percent of your votes, but let’s talk about the 5 percent.
So I agree with most of what you are proposing, let’s talk about
some of the other areas.

The specifics of any final rule that HUD ends up promulgating
are critical to ensure that reform works. As you review public com-
ments, as you move toward a final rule, I exhort you to resist calls
to delete or weaken some of your key pro-consumer provisions, and
instead actually make changes to strengthen the provisions to en-
hance their implementation and enforcement.

So to that end, I am giving you a comment letter today regarding
your proposal. It is to lay out what I consider to be important
markers for your final rule. I think there are four critical bench-
marks, and let me just mention them and then go into each of
them briefly. First, predatory lending protections must not be di-
minished. Secondly, a guarantee must be a real guarantee. Third,
yield-spread premium abuses must end. And fourth, the enforce-
ment of violations must be effective.

Let me go into them. With respect to predatory lending protec-
tions, I do not mean this as a criticism, but I will point out that
your rule does not include critically needed measures to rein in the
growing problem. With the exception of the YSP reforms, the rule
would not address the most common predatory and abusive mort-
gage loan practices. That includes exorbitant fees and rates, high
pre-payment penalties, the requirement of up-front credit insur-
ance, and pushing loans on borrowers with inadequate repayment
means, and some others.
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Of equal concern, at least, is the bundling of loan fees under the
guaranteed loan package agreement raises the possibility that im-
portant truth-in-lending consumer protections which are used to
provide redress in case of violations which involve predatory loans
could be diminished. Specifically, truth-in-lending act rights of re-
scission relating to violations such as whether fees are bona fide
and reasonable, and whether exclusions are properly accounted for
could be undermined.

So HUD should not adopt a final rule incorporating packaging
unless it also includes provisions which fully preserve existing
predatory lending protections, and arguably the best way to meet
this concern would be for Congress to enact comprehensive preda-
tory lending legislation, on which this Congress regrettably has
taken no action. In the last Congress and in this Congress, I intro-
duced a bill that Senator Sarbanes introduced in the Senate. It is
complex, I know, and it may not be the best product that the mind
of man can come up with—I am very, very open on it—but I do
think that we need some enhanced legislation in this area.

But in the absence of that, HUD can ensure that loans of a pred-
atory nature are not protected from legal redress because of their
packaging status. I have got a number of recommendations in my
letter to address this issue, most especially I do not think you
should allow the use of a guaranteed mortgage package agreement
if it includes a prepayment penalty. Prepayment penalties are an
important element of predatory loans and they are commonly used
to effectively lock borrowers into high interest rate loans.

Let me go into the second marker, that a guarantee must be a
guarantee. Any rule that takes away consumer protections by
granting a section 8 RESPA exemption should condition such ex-
emption on both an up-front guarantee of total closing costs and an
interest rate guarantee. So I commend you because your mortgage
package agreement does include both. But my question is in the
nature of the guarantee. It is not a criticism, it is more a question.
The guarantee could be meaningless or misleading if you cannot
take it to the bank, so to speak. A meaningless guarantee would
erode both the policy and the statutory basis for the exemption.
The proposed rule states that under the GMPA, an interest rate
guarantee would be subject to acceptable final underwriting and
property appraisal.

Well, it is a question of what that means and how it is inter-
preted. It is critical that the rule be strengthened to ensure that
the subject to acceptable and final underwriting clause not be per-
mitted to be used to increase rates at the whims of the loan origi-
nator without justification. I have given you some suggestions as
to how to ensure that. So I just want your rule beefed up in that
respect.

Third, with respect to yield-spread premiums, again I applaud
your treatment of yield-spread premiums. But I think we need to
enhance the enforcement of broker compensation provisions by
making it a presumptive violation of section 8 for a broker to fail
to fully credit yield-spread premiums to the borrower, and explic-
itly make such violations subject to class action status. I think that
would be extremely important as a deterrent enforcement mecha-
nism. I think it is also important to retain the proposed rule’s re-
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quirement that brokers and all loan originators disclose their role
in a loan transaction.

My last point, the enforcement of the violations must be effective.
With respect to the good faith estimate, zero and 10 percent toler-
ance requirements. It is not clear how consumers could seek effec-
tive redress or how HUD could enforce violations of the newly im-
posed GFE tolerances. As HUD pointed out in its 1998 HUD-Fed
RESPA Report, GFE violations are essentially unenforceable under
current statute. Now, the simple solution would be to enact statu-
tory enforcement provisions such as are included in my mortgage
reform bill, H.R. 4818. But in the absence of such legislation, HUD
should at least state that noncompliance with the GFE tolerance
provisions would constitute an unfair and deceptive practice.

Also, with regard to enforcement of violations of the GMPA, the
rule states that packagers would lose their section 8 exemption.
However, it is unclear how consumers could pursue redress under
section 8 in a bundled closing cost package where individual
charges are not itemized. Section 8 enforcement of packaging viola-
tions should be more explicitly addressed in the final rule.

And lastly, I would like to note that even if HUD moves forward
to implement a final rule along the lines of your proposed rule, a
number of legislative provisions from my mortgage loan consumer
protection act, 4818, would nicely complement and enhance your
rule. Specifically, I would ask for your support and Congress’ con-
sideration of provisions from my bill to statutorily prohibit mark-
ups and undisclosed lender fees, to require prompt return of escrow
balances on loan payoffs, to improve the accuracy of the APR cal-
culation on mortgage loans, and to establish enforcement provi-
sions for disclosure violations.

I thank you for your consideration. I thank the chair for its in-
dulgence. I know I have gone a bit over my five minutes. I thank
the chair.

The CHAIRMAN. The gentleman’s time has expired.

The gentlelady from New York, Ms. Kelly.

Mrs. KELLY. Thank you, Mr. Chairman.

The current laws surrounding real estate closings are far too
complicated, and they have long deserved reform. For years, dif-
ferent groups have worked to build consensus on reforming the
laws to no avail. So I think HUD should be commended for their
effort to simplify the process and lower the closing cost because
when you get involved in a real estate closing, if you do not know
what you are doing, if you are a first-time homebuyer, it is very
intricate and the costs of the closings have become a barrier, and
the complication of the closings have become a barrier for many
American families that look for the security of home ownership. So
of course, it is important for us to do policy changes. With any pol-
icy change, Congress is probably going to have some questions, but
I think we are all grateful that Secretary Martinez has taken the
time to come to discuss the issues with us. Secretary Martinez, I
thank you for being here. I think your presence today is a clear in-
dication of the importance of this issue for all of America’s con-
sumers and first-time homebuyers. So thank you so much for being
with us.

I yield back.
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The CHAIRMAN. The gentlelady yields back.

The gentlelady from New York, Ms. Maloney.

Mrs. MALONEY OF NEW YORK. Thank you, Mr. Chairman, and
thank you, Mr. Martinez, for testifying today.

As observers of RESPA reform are well aware, this is a com-
plicated subject with competing interests from all over the financial
services industry. While reform efforts have stalled repeatedly over
the last decade, technology and mortgage products themselves con-
tinue to move forward, making the need for simplification of the
home buying process even more important.

[Recess.]

The CHAIRMAN. The committee will reconvene. You were saying,
Ms. Maloney?

Mrs. MALONEY OF NEW YORK. Yes, thank you very much, Mr.
Chairman. In the interests of time, I would just like to put my com-
ments in the record. But I would like to note that while the process
is far too complicated, we do need to acknowledge that the Amer-
ican mortgage market is a model for the rest of the world. Any ef-
fort to reform the home buying process must not damage this suc-
cess, a large part of which I attribute with the emphasis that we
have in the process on consumer protection.

I want to note a survey that I found tremendously important and
interesting that Fannie Mae recently conducted on national hous-
ing. It showed that minority home ownership significantly trails
the rest of the country. So it is an area where we do need an em-
phasis. While we know that the down payment mortgages are
widely available, the survey found that 30 percent of Americans be-
lieve that you need to pay 20 percent of the cost of the home up
front, including 39 percent of both African Americans and His-
panics. I brought out several other important points from this sur-
vey, but I just want to close and put my comments in the record
in order to move forward quickly. I look forward very much to
working with you, Mr. Chairman, as we move forward with this
process.

Thank you.

[The prepared statement of Hon. Carolyn B. Maloney can be
found on page 38 in the appendix.]

The CHAIRMAN. I thank the gentlelady.

I now have the honor of introducing the first Hispanic immigrant
and first Cuban American ever appointed to serve in the Presi-
dent’s Cabinet. The Secretary of the U.S. Department of Housing
and Urban Development Mel Martinez is a strong leader. He is
working hard to address the housing needs of families across Amer-
ica.

The gentleman from North Carolina?

Mr. WATT. Did you make a decision that nobody else was going
to do opening statements?

The CHAIRMAN. Yes.

Mr. WATT. Okay. I am sorry. Thank you.

The CHAIRMAN. You will have plenty of time for questions.

Mr. WATT. I must not have been here when you made that an-
nouncement. I apologize.

The CHAIRMAN. No problem.
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As a teenager, the secretary fled from Cuba to America as part
of a Catholic humanitarian effort that eventually brought 14,000
children to this country. He had to leave his family behind, spoke
no English. But through the generosity of strangers and his own
conviction that he could succeed in this land of possibility, he did.
Secretary Martinez graduated from Florida State University Col-
lege of Law, practiced law in Orlando for 25 years. During that
time, he actively involved himself in giving back to the community.

Now, as a member of the Administration, Secretary Martinez is
working with many of us in Congress to help a record number of
Americans find safe and affordable housing. He is pursuing a num-
ber of bold initiatives to increase home ownership among minori-
ties, including the reform of the home buying process that we are
going to be discussing today. He is also working to provide down
payment assistance to families, boost the supply of affordable
homes, and increase education to empower home buyers to make
informed decisions.

Secretary Martinez, welcome back to the Financial Services Com-
mittee. You are always welcome here.

STATEMENT OF HONORABLE MEL MARTINEZ, SECRETARY,
U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

Secretary MARTINEZ. Thank you, Mr. Chairman. Thank you very
much, and Ranking Member LaFalce and members of the com-
mittee. It is great to be back with you.

I appreciate the opportunity to discuss with you this morning a
major initiative of the Bush administration which is to try to in-
crease the number of minorities particularly, but the number of
home owners throughout America.

Mr. Chairman, in order to reserve some of my time, I will submit
all of my comments for the record, but would like to just summa-
rize them for you at this time.

The CHAIRMAN. Without objection.

Secretary MARTINEZ. The Bush Administration is committed to
eliminating the homeownership gap that exists today between mi-
nority populations and the rest of the country. In challenging the
real estate and mortgage finance industries to work with us to
boost homeownership among minorities, the president has set a
goal to increase minority homeownership by 5.5 million new minor-
ity homeowners by the end of the decade. The mortgage finance
process and the cost of closing are major impediments to home-
ownership. Every day, Americans enter into a mortgage loan, the
largest financial obligation most families will ever undertake, with-
out the clear and useful information they receive with most any
other major purchase.

After agreeing to the price of a house, too many families sit down
at the settlement table and discover unexpected fees that can add
hundreds, if not thousands of dollars to the cost of their loan. As
a result, many home buyers find the settlement process to be filled
with mystery and frustration. This administration is committed to
streamlining the mortgage finance process so consumers can shop
for mortgages and better understand what will happen at the clos-
ing table.
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For these reasons, HUD has proposed major overhaul of the reg-
ulations governing the Real Estate Settlements and Procedures
Act. RESPA has been a priority of mine since I came to HUD.
Shortly after taking office, I was faced with a major RESPA issue,
the legality of yield-spread premiums. In order to preserve yield-
spread premiums as a tool to defer part of the settlement cost, we
clarified our policy statement, repeating our view that as long as
a broker’s compensation is for goods, facilities or services, and the
total compensation was reasonable, yields for premiums to the
mortgage broker are legal under RESPA.

At the same time, we recognized that there were serious disclo-
sure problems involving yield-spread premiums. We noted that a
small, but seemingly significant number of brokers, often use yield-
spread premiums to generate additional profits, placing
unsuspected barriers and higher rate loans without a cor-
responding benefit to the buyer. And so in the process of issuing
the policy statement, I committed HUD to establishing clear disclo-
sure rules for mortgage broker fees and to simplifying and improv-
ing the mortgage origination process for everyone involved.

This was long overdue, and while some may disagree on some
specifics—according to the ranking member, 95 percent to 5 per-
cent, that is good—all agree that it was time for a thorough review
of RESPA. Beginning last year, we undertook a major reform of
RESPA’s regulatory requirements. After months of meetings with
industry groups, consumer advocates and other interested parties,
HUD published its reform proposal for public comment on July 29,
2002. The comment period is open until October 28.

In addition to adding transparency and certainty to the settle-
ment process, we believe that our proposal can reduce closing costs
by an average of $700 per closing. That kind of savings will allow
many Americans currently priced out of the home buying market
to buy a home. Overall, the annual savings to consumers could be
as much as $8 billion. We also expect our proposal to promote inno-
vation in the marketplace, create more competition as consumers
can make better-informed decisions, and inspire greater public con-
fidence in the mortgage lending industry.

The proposed rule addresses the inadequacies of the existing
RESPA regulations in three ways. The rule fundamentally changes
the way in which compensation to mortgage brokers is disclosed to
borrowers, while preserving the use of yield-spread premiums to
help pay closing costs. The rule lessens the chance that brokers
would use these payments to increase their income without the bor-
rower’s knowledge. The rule significantly improves HUD’s good
faith estimate settlement cost disclosure. This holds great promise
for eliminating duplicative or unnecessary charges which will lead
to lower settlements costs. Consumers will get the GFE before they
have to make commitment to the lender, giving them time to shop
for the best loan to meet their needs.

Finally, the rule permits loan providers to offer guaranteed pack-
ages of settlement services and mortgage loans to borrowers. While
packaging of services may be desirable and drive down costs, we
simply believe that there is no reason to preclude it from hap-
pening through regulation. Because they ensure greater trans-
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parency, we believe that our proposed reforms will make it more
difficult for unscrupulous lenders to abuse borrowers.

I want to be very clear that we do not consider RESPA reform
to be a cure-all for many problems associated with predatory lend-
ing. More must be done to address predatory lending, while pre-
serving a source of credit in the sub-prime market for those with
less than perfect credit histories. We have issued the proposed rule
and the comment period is open until October 28, 2002. We have
asked all segments of the industry, as well as consumer groups, to
comment on the possible impact of our proposal. We look forward
to improving the proposed rule through these comments. We are
encouraged by the broad support the rule has received. HUD is
committed to creating a home buying and mortgage finance process
grounded in transparency and simplicity. By reforming the rules
governing the purchase and financing of a home, we will create
new opportunities for first-time home buyers, keep the American
dream of homeownership alive for more families, and inspire great-
er public confidence in the mortgage lending industry.

I would again like to thank the committee for the opportunity to
meet with you today. We look forward to your comments. We look
forward to the other comments that we are receiving, and we look
forward to improving this rule for the benefit of all American fami-
lies.

[The prepared statement of Mel Martinez can be found on page
39 in the appendix.]

Thank you, sir.

The CHAIRMAN. Thank you, Mr. Secretary. You will indeed get
some comments today, I can assure you, and some questions, as
would be expected.

You mentioned that you thought that the average closing could
save $700. How did HUD arrive at that number?

Secretary MARTINEZ. Well, it is an imprecise number, to be sure,
but we believe that by creating greater competition, allowing con-
sumers to shop for services, that it will drive down costs; that it
will encourage all of the participants in the closing process to cre-
ate efficiencies and in creating those efficiencies, we believe we will
see a reduction in the closing costs and all of the numerous fees
that are apparent. We believe that there are a number of fees that
often get tacked on in the closing process that frankly are not
grounded in anything significant of benefit to the consumer. So we
believe that through all of that and the efficiencies generated by it,
that it will drive down costs.

The CHAIRMAN. You mentioned, of course, that the comment pe-
riod ends on October 28, this month. What time line do you envi-
sion for review of comments, revision of the proposed rule, and ap-
proval of the final rule?

Secretary MARTINEZ. We do not have a precise time line. We are
receiving a lot of comment, but we know that a lot of significant
comments will be coming after this hearing. We will digest all of
those comments, and then continue the consultation process with
the members of this committee, and then arrive at a final rule.

In terms of a time line, I am not wedded to a specific time line.
Whatever time it takes to digest and sufficiently absorb all of the
comments that will be received, we will take. I am not interested
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in a rule that is out quickly. I am interested in a rule that comes
as close to getting it right as we possibly can.

The CHAIRMAN. Does that also include, then, the deadline for
comments?

Secretary MARTINEZ. Well, the deadline for comments I think
needs to be fixed, because frankly I think one of the enemies of re-
form would be to drag out this process ad infinitum. In fact, I think
it already by some observations would have been dragged out for
many years. So I would like to stick to that time of comment. If,
as we got to that date, it was apparent that for fairness and in
order to be inclusive in comments we needed to extend it, it would
seem to me that that would be the right thing to do. But it would
also be my hope that those who are going to comment will have
ample opportunity in what is now another month to comment on
the rule.

The CHAIRMAN. We want to work with you towards that goal. We
have obviously some issues in terms of when the Congress adjourns
for the year. I understand there is an election coming up, and so
as a result we want to work with you, but also make certain that
that deadline is not necessarily an artificial one that would pre-
clude all of the members, as well as the public to provide informa-
tion.

Secretary MARTINEZ. Mr. Chairman, we will work with you on
that, and be sure that—we need to take the comments. We have
asked, in fact, for over 30 questions of specific issues where we
want the industry, the consumers to comment on. There are many
issues about this proposed rule that still need to be shaped by the
comments that we will get.

The CHAIRMAN. Thank you.

The housing industry more than any other industry has sup-
ported and propped up our economy, as you have indicated in the
past. Mortgage rates are an all-time low. The homeownership rate
is on the rise. Other countries look at our system as a model to be
emulated. How will the new RESPA proposal affect our housing
and mortgage markets? How can we be assured it will not hinder
the ready access to mortgage credit that our system now provides?

Secretary MARTINEZ. Mr. Chairman, I am convinced that it is
going to enhance our housing market. I think it will open the doors
to home buyers that currently are priced out of the marketplace.
While $700 does not seem like a large sum of money, when you can
reduce that from the number of dollars that we are going to be im-
pacting of the dollars needed at closing, I think that could be very
dramatic indeed. So as we increase the numbers of the pool of po-
tential home buyers, I think that will be good for the housing mar-
ket. In addition to that, from the early comments that I have heard
from the mortgage banking industry and the very supportive com-
ments, I believe that it will not have any detrimental effect on the
availability of mortgage money.

The CHAIRMAN. My time has almost expired. I just want to ask
you one other issue. It seems to me that the number of closings
that I have participated in private practice, one of the most intimi-
dating things for anybody buying particularly their first home is to
be confronted with these reams of forms and warnings and all of
the paperwork that just seems to never end, and the role of the
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closing attorney to explain all of these to these people, their heads
swimming around, they are making the biggest purchase of their
life. They see their life passing before them. One of the factors that
always frustrated me was that at the end of the day, I did not feel
my client really understood a whole lot anyway. All they knew was
that they were buying a house, that they had to sign a bunch of
papers, and that just by the sheer volume of those papers drove up
the cost of the closing process.

I know we share that same frustration and we have discussed it
before. And part of it, frankly, is legislated. That is, some of the
basic RESPA changes that were made in the original RESPA Act
of 1974, but it just seems to have grown exponentially. Obviously,
I think anything that we can do to simplify that process to make
it more functional, to make it more understandable, not to intimi-
date these folks, would be a great service to the country. We salute
you for your willingness to roll up your sleeves and deal with this
very difficult issue.

The gentleman from Texas, Mr. Bentsen.

Mr. BENTSEN. Thank you, Mr. Chairman and Mr. Secretary.

I have a couple of questions for you. The proposed rule seems to
be, as it relates to broker compensation, seems to be a pretty dra-
matic change from HUD’s position over the last several years with
respect to yield-spread premiums. I and other members of this
panel were engaged with HUD over the last several years as they
were trying to propose disclosure language of yield-spread pre-
miums and how best to inform the borrower whether or not there
was compensation between the wholesale lender and the retail
lender. And in fact, there had been some court cases, as you are
well aware, affecting this. But it seems to me in your rule, HUD
now has really come about-face and taken the position that as it
relates to retail lenders or brokers, there can be no yield-spread
premium. That is not the case for the wholesale market, but is that
correct?

Secretary MARTINEZ. That is not correct, sir. I think we preserve
yield-spread premium. It is just in the way it is disclosed. We be-
lieve that the broker compensation as such is part of the origina-
tion fees that are charged by the lender and the broker and who-
ever all participates in that process. The yields premium per se is
provided as a vehicle for the borrower to obtain up front dollars in
exchange for a larger or higher interest rate so that he or she can
offset the cost of settlement. That now is disclosed clearly as a
credit to the borrower, allowing the borrower to understand the na-
ture of that—

Mr. BENTSEN. If I might, Mr. Secretary, but am I correct in un-
derstanding it may only be used as a credit to the borrower, not
for any fees related to the broker?

Secretary MARTINEZ. That is correct, but that is not inconsistent
with HUD’s past rules.

Mr. BENTSEN. I am not sure that it is not. I think in the past
that HUD had taken the position that they did not oppose yield-
spread premiums inasmuch as they were properly disclosed and
the borrower understood that in fact the retail lender might be re-
ceiving compensation through the loan rate from the wholesale
lender.
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Secretary MARTINEZ. That is correct. The point of distinction be-
tween the HUD rule and the litigation that was taking place was
in the treatment of the individual borrower as a single case-by-case
transaction, or whether we could make assumptions and lump all
of the transactions together and deal with yield-spread premium in
that fashion. We have said all along, and in fact the issuance of our
rule clarification was in response to the litigation so that we could
preserve yield-spread premium as a vehicle for borrowers who had
to have a yield-spread premium in order to make those closing
costs fit their needs.

Mr. BENTSEN. But—and I need to move on because my time is
short—I do think it changes to some extent. Let me ask this, and
I assume that the opinion of the department is that the need for
this also is insufficient transparency in the retail mortgage mar-
ket?

Secretary MARTINEZ. Correct. In other words—I am sorry, I do
not want to take your time. That is correct.

Mr. BENTSEN. I appreciate that. I do not mean to cut you off.

Secretary MARTINEZ. I am sorry.

Mr. BENTSEN. And the other part of the rule, you have the GMP,
guaranteed mortgage package, or whatever—I have to get all my
acronyms straight—but, and then the new good faith estimate. Is
it correct that, are wholesale lenders able to provide the GMP prod-
uct or not?

Secretary MARTINEZ. Yes, they can.

Mr. BENTSEN. So a lender can, as part of their overall loan pack-
age, a wholesale lender, provide this package.

Secretary MARTINEZ. Yes.

Mr. BENTSEN. Is there any concern with respect to HUD that a
wholesale lender, which is not subject to the same yield-spread pre-
miums, would have the ability in basically buying the business as
opposed to the current structure? By that, the wholesale lender not
only because of size and capital and equity, as compared to the
market players now—the title insurance companies, mortgage bro-
kers and all the rest—but also because of access to the capital mar-
kets for purposes of pricing loans, that basically they would be sub-
sidizing to buy the business. It is something we have seen in other
factors of the capital markets recently that raised some concerns of
this committee and the Congress. But is this something that the
department considers?

Secretary MARTINEZ. I do not think that would be the case. I
mean, I think we have not seen that as a problem.

I want to go back to that yield-spread premium issue. I think the
way to clarify your view of it and what I have been trying to say
is that while the department viewed yield-spread premium as a
problem, we in keeping consistent with our rule, did not feel like
the litigation avenue was the most viable way to regulate RESPA,
and that this rule change will now do what could not be done
under the existing rules. And so in other words, we are going to
now allow for a clear disclosure of YSP in a way that makes it very
difficult for its misuse by those in the marketplace who would
abuse the borrower.

Mr. BENTSEN. Thank you.

Mrs. KELLY. [Presiding.] Thank you very much.
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We go to Mr. Royce.

Mr. ROYCE. Yes, before we vote, let me just ask you, today it is
estimated that over 50 percent of mortgages are originated through
mortgage brokers, and traditionally these mortgage brokers are
small business owners, often having less than five employees on
their staff. Many of these small business mortgage brokers are con-
cerned that they will not be able to offer a guaranteed mortgage
package and will be forced to continue to offer good faith estimates,
which will put them, in their view, at a competitive disadvantage.
I would like to ask if either of you could comment on that concern.

Secretary MARTINEZ. I understand the concern. I do believe that
a small participant in the marketplace can only, without pack-
aging, through the GFE, continue to be a viable player in the proc-
ess. I think a small businessman and a small broker will have the
benefit of being the closest to the consumer. That is not going to
change. They will have the benefit of a network of people who give
leads into businesses, whether it be a realtor or whoever it may be.
So I view their function as vital and important, and I think it can
continue whether or not they have become a part of the packaging
scheme or not. In other words, what we are proposing allows the
possibility of packaging. It does not mandate it and does not dictate
that that would be the only way to do business.

Now, if a broker is efficient and if a broker can in participation
or partnership with other providers to the closing process take ad-
vantage of the new scheme of doing business, I think they could be
very successful. So I do not think there is anything here that pre-
determines winners and losers in the marketplace. It does open the
marketplace to greater competition, to greater transparency and
greater clarity, which will allow the consumer to make better
choices.

Mr. ROYCE. Let me ask your colleague there to comment as well.
John, do you have anything to add to that?

Mr. WEICHER. No, I think that is absolutely right. The brokerage
industry was a very small industry 10 or 12 years ago. Brokers
have found ways to provide mortgages, to originate mortgages that
other participants had not found. We do not think that anything
in the rule is going to make it harder for brokers to do the job that
they have been successfully doing for the last dozen years.

Mr. ROYCE. Yes, they are a rather amazingly large share of the
market. They are half of the market, I believe.

Secretary MARTINEZ. And they are because even financial institu-
tions find it useful to use the broker network in order to create effi-
ciencies in the way they generate loans. So I think all of those mar-
ketplace efficiencies will continue. I think it will create some
changes in the way their fees are disclosed, and I think frankly
more clarity will only enhance the good honest broker out there
trying to do a good job for their customer.

Mr. RoycE. Well, Chairwoman?

Mrs. KELLY. Thank you very much.

Ms. Tubbs Jones?

Mrs. JONES OF OHIO. Thank you, Madam Chairwoman.

Good morning, Mr. Secretary, how are you?

Secretary MARTINEZ. Good.
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Mrs. JONES OF OHIO. A couple of questions, short questions.
Overall, I think this is a great idea. There are just some questions
I have with regard to the packaging. On the application itself, it
says interest rate guarantee on the guarantee mortgage package
agreement—even though this is guaranteed, a lot of consumers do
not realize that, and you have it in small writing that this agree-
ment is subject to verification of your credit rating. They do not re-
alize that their credit rating has a flux. Maybe if this is going to
be the end form, that you could make it large that credit rating af-
fects the rate that you are going to get, so that they understand,
well, you gave me 7 percent, and my credit, I am a C credit person,
that it is going to fluctuate, because "guarantee” kind of misrepre-
sents that your credit has to be at a certain level.

Secretary MARTINEZ. We have been hearing that comment, and
I think it is well taken. I think what we have here, by the way con-
gresswoman, is not what we hope will be the final form.

Mrs. JONES OF OHIO. Okay.

Secretary MARTINEZ. This is still too much lawyer-speak for me.
I want to make it more consumer friendly.

Mrs. JONES OF OHIO. Wait a minute.

Secretary MARTINEZ. I understand. You are one.

Mrs. JONES OF OHIO. Okay.

Secretary MARTINEZ. But you know, so I agree with what you are
saying, and we are taking that into account as we go forward, and
"guarantee” may not be the right terminology.

Mrs. JONES OF OHIO. Okay. Let’s go to federal preemption. It ap-
pears that the packaging concept may be at odds with some of our
State laws. For example, the package provides applicants with ag-
gregate cost amounts rather than detailed itemization, and many
States require itemization. The package allows freedom to nego-
tiate volume discounts, to use average cost pricing over multiple
transactions, and several other things. I am just wondering, how
are we going to—to realize the benefits of the package, are you
willing to adopt a strong position on federal preemption? Or where
are you on that, when you have a disagreement between the State
and the federal law in some of these things?

Secretary MARTINEZ. We are still working through that, and I do
not have a final answer for you on that today.

Mrs. JONES OF OHIO. Okay.

Secretary MARTINEZ. But the fact is, I think for this to work, it
has to be available throughout the country. We want to not just
limit it where it is applicable. So the best answer I can give you
is that we are still working through that.

Mrs. JONES OF OHIO. Okay.

And then the other thing is, have you thought through how you
would implement this? Are you thinking that maybe you would do
either guaranteed mortgage package at one time, and then do the
other, or vice versa? One of the things when I was an adminis-
trator, I used to always think, oh, this is a great idea and I am
going to implement it, but when it got down to the low level folks
who had to implement it, it became a struggle. Are you thinking
you are just going to go, this will be done at one time, or you will
implement in stages, or where are you on that?
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Secretary MARTINEZ. I have a great fear, that the greatest enemy
to this process is delay and those kinds of issues, so I am focused
on getting it done. But I think good reason should prevail. If we
can implement it in a way that will allow people to go forward and
apply it, we will. I think, frankly, my sense is to apply it all at once
and then allow for a period of shaking out in the marketplace
where enforcement will work with people as they try to implement
it. But I would be disinclined to have incremental application of it.

Mrs. JONES OF OHIO. Lastly, part of this guaranteed mortgage
package and the other implementation is focused on mortgage bro-
kers who—I have attempted to implement some legislation that
would have required them to have a certification or training in the
processing of applications because there is no regulation on them.
I am not saying all mortgage brokers are not great people, but I
am just saying that some of the dilemmas that people purchasing
housing have had has been with the mortgage broker. I note that
in your proposal, the fees would come directly from the borrower,
rather than from the lender. What can we do to help borrowers in
this process, even though they are paying the fee, have a better un-
derstanding of the process? I do not have necessarily any ideas
other than education and the like, but I think that once we give
that back to them, it is their responsibility, where some people
when you see a check, they are going to take whatever is on the
other side of the table.

Secretary MARTINEZ. Right.

Mrs. JONES OF OHIO. That is my last question.

Secretary MARTINEZ. You are precisely right about the problems.
What we have attempted to do to the rule is to clearly disclose it
and let the borrower know this is something that you are paying
for. You are getting a higher interest rate so that this amount of
money here which is coming to you now is going back as a closing
cost. So we believe disclosure and education are a big part of it. We
are also more than doubling our enforcement staff for RESPA en-
forcement. So all of these things I think working together will help.

But again, we are open to suggestions. We are working closely
with the consumer groups. We find a lot of support among them,
some with some reluctance, and we look forward to hearing their
concerns so that they can enthusiastically embrace it. So we will
work with them and continue to hear their concerns.

Mrs. JONES OF OHIO. Thank you, Mr. Secretary. I am sending
you a letter about a project in my district. I hope to hear back from
you. Thank you.

Secretary MARTINEZ. Thank you. Okay.

Mrs. KELLY. Thank you, Ms. Tubbs Jones.

We have been called for a vote on the floor. There may be a sec-
ond vote following this one, so the committee will recess for the
floor vote and reconvene in approximately 15 minutes. It depends
on whether we have that second vote. So thank you. The committee
is in recess.

[Recess.]

Mrs. KELLY. If everyone will be seated please, we will re-start
the hearing, and we go to Mr. Ney.

Mr. NEY. Thank you, Madam Chairwoman.
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Mr. Secretary, you have made clear that one of your main goals
in promulgating the rule is to empower consumers and have trans-
parency. I think that is tremendous and I want to give you a lot
of credit for that.

Also, I think in your testimony, you believe this rule would help
reduce instances of predatory lending because of how it empowers
the consumers and increases disclosure. I think that is also a good
direction to go.

I had one concern I wanted to ask about, and that is the pro-
posed rule will not apply to HOEPA loans. I just was curious why
the rule does not extend the benefits of increased disclosure and
loan simplification to the segment of the market that I think really
needs it most, which are the high-cost loans, namely those covered
by HOEPA. So I was just curious about that, what I think is maybe
a missing component in that rule. Madam Chairwoman, may I just,
if you would indulge me for a second, ask one more for the record.
I may not be able to be here, but I would just like to get the second
question out, if I may.

Mrs. KELLY. By all means.

Mr. NEY. Thank you. I appreciate your indulgence on that. In
2001, Mr. Secretary, HUD reiterated that broker fees could be legal
under RESPA, as long as they were payments for goods, facilities
and services and the amounts of payments were reasonably related
to what was provided.

I agree with that interpretation, and I think probably many
members of this committee also would appreciate your efforts to
provide certainty in the 2001 policy statement.

The problem, however, is that I am not sure the proposed rule
truly matches completely as it should the statement of policy. The
rule characterizes the yield-spread premium as a lender payment
to the borrower. I think something might have gotten lost in the
translation in the sense that payments for goods, facilities and
services is not the same as the lender payment to the borrower. So
I just wondered if there is further clarification needed on this
point, and that is my question for the record.

Mrs. KELLY. Thank you, Mr. Ney.

What I will do is hold the record open for 30 days anyway, so
that people can submit written questions. But in addition to that,
if you are amenable to it, we will just go then to the next person
on the list and we will let people ask questions until we can get
the sound system fixed, and then we can go on with it that way.
If you do not mind, you can answer these questions in writing, if
that would be preferable for everybody.

Mr. WATT. Madam Chair, could they just come up to the one of
the mikes that is working?

Mrs. KeELLY. That is possible, but I think maybe we have a few
people crawling under the table right now to fix this, and hopefully
we will get it done. So if we can just—Mr. Lucas, you are next, and
if you would like to just pose your questions and we will go on from
there, because the Secretary is under a time constraint. He needs
to leave here and I want to try to get everyone in as quickly as pos-
sible.

Mr. Lucas oF KENTUCKY. Okay, Madam Chairman.
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Mr. Secretary, I commend you for your leadership on this issue.
This proposed rule would allow lenders and non-lenders such as
real estate brokers and home builders and title companies to par-
ticipate in the packaging. The rule would also require that the
packagers guarantee the interest rate, as well as the closing costs
for a loan. Non-lenders, however, who are a major source of funds
in the real estate finance market, are not in a position to guarantee
the interest rate. This seems like it is going to create an unlevel
playing field here, and I have heard you say that everyone can par-
ticipate, but how does a non-lender guarantee an interest rate?
That would be my question for the record.

Mrs. KELLY. Have you any further questions, Mr. Lucas?

Mr. Lucas oF KENTUCKY. No, ma’am.

Mrs. KeLLy. Thank you.

Secretary Martinez, I am next on the list, and I just would like
to know how this rule will impact small businesses. By that, I am
concerned about the large lenders dominating the market by pack-
aging services, and that could hurt small businesses. For instance,
is it not possible that small title companies could be run out of the
market from this? My interest is in trying to protect our small
businesses. At some point, I would hope that we can get an answer
for that question.

My next question is that under HUD’s proposed rule, a yield-
spread premium is characterized as a credit from the lender to the
borrower. Is it not really a payment from the lender to the broker
for the goods and the facilities or the services? If that is not so,
then I believe that this needs further clarification. I would hope
that HUD would address—

Do you want to come up? We could be very unconventional here,
and the two of you could come up and sit here and have one of
these microphones. I think these microphones work. Yes, these do,
so why don’t you just come on up here and we can do it that way.

Secretary MARTINEZ. I did not realize today’s testimony would
also involve a promotion.

[Laughter.]

But I am happy to be up here.

Let’s see, where were we?

Mrs. KELLY. I had a question. I am going to go back and let Mr.
Lucas have a shot. Mr. Lucas, do you want to re-pose that ques-
tion?

Mr. Lucas oF KENTUCKY. You probably heard the question, but
I think just to repeat the important part is, how can a non-lender
guarantee an interest rate? It seems like to me that puts him at
a big disadvantage.

Secretary MARTINEZ. I think what will have to happen is that
this is going to be a changed marketplace. I do not think a non-
lender can guarantee a package. But what I have been hearing is
that there are arrangements already being created in a sense to
react to the rule. So in some ways it will be a somewhat changed
business environment, but I do not believe it will dictate nec-
essarily that someone who is a broker cannot participate in the sys-
tem as is currently proposed. There still is room for non-packaged
deals to go forward. They will have to be well designed. The cost
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will have to be reasonable because the consumer will have a chance
to compare costs.

And let me just point something out which I think in part,
Madam Chairwoman, goes to answer your question, which is, I am
looking now at the language of the act in section two of RESPA.
It says that the purpose of this act is to ensure that consumers
throughout the nation are provided with greater and more timely
information on the nature and cost of the settlement process, and
are protected from unnecessarily high settlement charges. So while
at the same time I am sympathetic to a small business person, I
do not think we are designing a system that does not allow them
to succeed. I also do not believe the purposes of the RESPA act are
focused on the small businessman. They are focused on the con-
sumer.

Mr. Lucas or KENTUCKY. But a non-lender in fact cannot partici-
pate in the packaged area competitively.

Secretary MARTINEZ. They can participate if they create an ar-
rangement with a lender. In other words, they will now have to
work in—they do now work in partnership with a lender. A broker
has to go somewhere for the loan, so they can put a package to-
gether with the people that they are now in business with.

Now, one other question that was raised is the nature of broker
fees. I believe that broker fees are derived from the origination fee
that is still going to be paid by the borrower. The YSP is something
that the borrower needs to understand is something that he is get-
ting at the time of closing, at the time of settlement, in exchange
for a higher interest rate. And that fee properly is to offset the clos-
ing costs, the origination fee is part of that closing cost. So the
broker fee as part of the origination cost will still be paid by the
YSP. It is just that the borrower understands that is something
that came to him or her, so that now the borrower can go back and
pay the person or the lender for the origination fee, which includes
the broker fee. It is a little convoluted, but I think you follow me.

Mrs. KELLY. Thank you.

Reclaiming my time, I feel that this is a fairly complicated issue,
and I think that perhaps we may need some clarification so that
the borrower understands what is going on here in very simple
terms. As you stated earlier, you want it in less legalese. I think
it is very important that the YSP be explained to the borrower in
such a way that they understand and this gets clarified in a better
way.

Some people have said that this method of having the YSP cred-
ited to the borrower toward the broker’s fees and the total loan
origination cost is just likely to be very, very confusing to the con-
sumer, more confusing than the current disclosure requirements. I
would like you to explain why you think the change is necessary
and what the benefit is to the consumer.

Secretary MARTINEZ. I have heard that in the last couple of days
and I find it just shocking that anyone would suggest that. I think
even though the proposed GFE that we now have is not final, if you
were to put it side by side with the current, it goes from about 62
potential items to one or two or three. So I think it will be much
clearer. Currently, YSP is put on there as YSP dot and a number,
or a figure. It does not come back to a ledger to be deducted or
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added, and someone would have to presume to know what YSP is.
In the form we are proposing, it will say payment to broker in ex-
change for higher interest rate. That is what it is. And so in other
words, I think we have covered that, and I would continue to invite
those who find it too confusing in the way we are proposing it to
work with us to make it simpler. We are asking for comments. We
have even gone to length of hiring a consultant to work with us on
language that would be less legal and more consumer friendly, and
we look forward to input that would clarify it even more.

Mrs. KELLY. We have some question here, Mr. Secretary, as to
whether that is stated in the way that you just described, or
whether it is stated as simply credit to borrower. If that is the case,
then the borrower does not get a clear picture. So I think it is in-
cumbent upon us to look for clarification so it is quite clear on the
face of it, and I think that that may be worth having a look.

Secretary MARTINEZ. Absolutely. We welcome the comments and
input on that, absolutely.

Mrs. KeELLY. Thank you.

We go now to Mr. Watt.

Mr. WATT. Thank you, Madam Chair.

First of all, Mr. Secretary, I thank you very much for being here
and for the effort that you have made to try to improve the system.
I think it is an important effort and it can be a controversial effort,
and just getting in the middle of it and trying to do something in
and of itself has to be commended.

I want to make a couple of comments that may be a little
counter-intuitive and express some concerns. This is based on the
fact that I was out there doing this stuff for 22 years. Sometimes
we can sit here and do something either, and it has a completely
different impact in the real world. Quite often, I have been kind of
out of step on some of these issues because even if it has the in-
tended impact in the real world, sometimes my experience in the
real world is a little bit different than other people’s experiences
in the real world. I think that is what we come here to try to bring
to the process and understanding of what impact this is going to
have in the real world.

Let me just make a couple of comments about several things that
I think may have unintended consequences. Number one, and this
is not one of those, I just want to call it to your attention, one of
the comments I have gotten is that you are not accepting either on-
line or fax comments, and that plus the fact that you have this
deadline that is looming on people may impel you to go back and
look at the deadline, not for the purpose of delay, but to make sure
that everybody gets their day. I do not know whether that is the
case or not, and I am not even asking the question at this point,
but if that is the case, I hope you will look at the possibility of
maybe extending the comment deadline.

Second, my real concern is that this puts lenders in much, much
greater control of the entire process, and maybe that is necessary
to get costs down in this area, but I think it is going to have some
real world consequences that I am not sure how to address, but at
least ought to be on the table. If you all can find a way to address
them, I hope you will consider that. This is my experience, even
under the existing RESPA process, lenders basically dictate to bor-
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rowers who their lawyers will be and who their title insurance com-
panies will be. So I am concerned that this category of lender-re-
quired services and shoppable lender required third-party services
gets some more scrutiny, because in the real world basically lend-
ers will have their own buddies, the good old boy system I used to
call it, who will close all of the loans and small minority attorneys
simply will not be able to get into the process.

I saw it happen time after time after time. The only time I ever
closed a loan was when the borrower demanded that I be used;
never did the lender say, we want to use this person because they
had their own infrastructure. This guaranteed mortgage package
system is going to make that even more heavy-handed and more
closed and more controlled, similar to the point that Chairperson
Kelly was raising. The smaller people in this process are going to
get frozen out. The people who are not in the good old boy system
are going to get frozen out. Maybe it will drive down costs some,
but I think we have the responsibility to look at a broader impact
if we are going to be doing this.

Mrs. KELLY. Mr. Watt, you need another 30 seconds.

Mr. WATT. If you would, thank you.

The other thing that I think this has the capacity of doing is, and
there is legislation, I acknowledge, on the books that prohibits
lenders from doing titling, but now that we have allowed lenders
to branch out into other things, including title insurance, I think
the possibility of heavy-handedness there, not with some illegal
transaction, but just with a wink and a nod exist, and you need to
be aware of that.

If there is any way to address those concerns and still do what—
I mean, I understand what you are trying to do. This is not a criti-
cism of what you are trying to do. But it is important that we do
not freeze out people who should be participating in this process in
the lender assistance process and in the servicing process, and I
hope you will take those comments into account.

Thank you.

Secretary MARTINEZ. Thank you very much, sir.

Mrs. KELLY. Ms. Biggert?

Mrs. BIGGERT. Thank you, Madam Chair. If you sit here long
enough waiting for your turn, usually all the questions have been
answered and the concerns. I would say that was true, but I do
want to comment on the packaging. I, too, in one former life was
a lawyer for real estate transactions, as well as some other things,
but the thing that I heard was how complicated the rest of the
package is, or the forms. And I would have to say that I think for
consumers that have had trouble with that as not having a good
lawyer who is really able to explain what is on there and go
through the mortgage package. I think that is very important that
people have that now. That probably raises the cost, and to spend
a little more time, although I would not say that for most lawyers
that real estate closings are a money-making deal, or that you are
going to make a living just off of that.

But I do have concern with the packaging and particularly with
the title insurance, because I think it is so important that there be
a title insurance company that is independent of a lender because
of the possibility of just assigning to a particular company all the
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time, and they might get a little remiss in the duties and just take
it for granted and not really do the title search and looking at all
of the different things that appear on that title policy and are
taken care of. So I think that is something to be concerned about
that we have some independence. I think as Mr. Watt said about
the lawyers, even that it is just everybody working together, and
you get—you are not competing, and I think that to choose is very,
very important, and to have the independence of all of those
groups. To me, that is the most important.

The other thing is that since you are making all of these
changes, do you have the legal ability to do that, or does there have
to be legislation to provide that safe harbor for the packaging?

Secretary MARTINEZ. On the issue of the legal ability, it is clear
that the Secretary is designated or delegated by the Congress the
ability to exempt for a good purpose anyone from the application
of certain parts of the RESPA act. So we clearly do have it. I would
say on the whole issue of packaging, and it really goes to the last
question as well, we are not mandating it. We currently have the
situation whereby government regulation, the packaging of certain
services is simply prohibited. All we are doing here is allowing the
marketplace to determine and to work in the field, and if packaging
evolves so be it.

We are not mandating it. We are not preferring it. We are not
advancing it. We are simply removing the regulatory barriers that
have kept it from occurring. It is going to be a changed market-
place which will require different practices and different arrange-
ments than what has been done in the past, but that is always the
way of the marketplace. Frankly, more competition and lower cost
to consumers in buying a home I think is well worth the disruption
that it might bring to long-established business practices. So it is
a weighing of benefits and challenges.

Mrs. BIGGERT. Well certainly, you know, more people can buy
more of a first home, but we have seen the largest boom in real
estate right now. We certainly do not want to do anything that will
harm that and drive the ability for people to purchase homes down.

With that in mind, I had one other question, which now I have
lost, so I will yield back my time.

Thank you.

Mrs. KELLY. Thank you.

Mr. Clay?

Mr. CrAY. Thank you, Madam Chair. Mr. Secretary, Good morn-
ing, how are you?

Tell me, do you think—does HUD believe this rule is a solution
to the problem of predatory lending?

Secretary MARTINEZ. Absolutely not.

Mr. CrAY. You do not.

Secretary MARTINEZ. No, sir. I think the problem of predatory
lending, the problems of TILA, which are not governed by HUD,
aside from this rule, we think that greater disclosure will help the
consumer be a smarter, more informed, better armed consumer and
in that way I think it can help someone not fall prey to predatory
lending. But predatory lending is a problem which the changes in
this rule are not going to cure.
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Mr. CrAY. Have you proposed any legislation to impact predatory
lending or to rid us of predatory lenders?

Secretary MARTINEZ. We are going to be proposing certain things
in further reform of RESPA that need to be legislative changes.
Predatory lending is only regulated by HUD as it relates to FHA
lending, which is about 7 percent of all mortgage lending. So we
have a very small role in that. We do work very closely in the area
of predatory lending with the Federal Trade Commission. We re-
cently finished a case with them where we did a joint prosecution
with great results. We have worked very closely with the predatory
lending task force in Baltimore. We are now taking it to a couple
of other communities where we are using that same task force ap-
proach. So we are doing a number of things in predatory lending,
but you also have to understand that the Truth in Lending Act and
other areas of regulating the banking industry is really where
there is greater enforcement of lending laws.

Mr. CrAY. Another question—do you have any concerns that
these new rules could adversely affect mortgage brokers and thus
reduce the availability of mortgage credit in some areas?

Secretary MARTINEZ. We do not believe that it will affect the
availability of credit. Quite the contrary, the mortgage banking in-
dustry is very supportive of these changes. I do understand that
there is great concern from some brokers. I just do not believe that
the fears are warranted, for the good, ethical, efficient broker who
is doing a good job for his consumer. All we are doing is requiring
clear disclosure of their compensation, and in doing so we are just
putting it out there for the marketplace for the consumer to have
a greater opportunity to make a choice in his purchasing of a mort-
gage loan.

Mr. CLAY. Thank you, Mr. Secretary.

Madam Chair, may I yield the balance of my time to Mr. Watt?

Mrs. KELLY. Certainly.

Mr. CLAY. Thank you.

Mr. WATT. I will not use the balance of the time. I just wanted
to take issue with the Secretary’s presumption that this process is
going to somehow increase competition. The concern I have is that
in the real world, it is going to decrease competition for the kind
of closing services that you think, you keep saying it is going to in-
crease competition for because basically what the lenders are going
to do is close the ranks of who closes loans. That cuts down on the
amount of competition, not increases the amount of competition.

So I hear what you are saying in a theoretical sense this might
have the impact, but in the real world that is not going to happen.
I hope you will not continue with that mindset, because if you con-
tinue with that mindset, you will not do anything to try to address
the issue. So I want to break you out of the mindset that this is
somehow going to increase competition. It is not. Lenders will have
their own package teams and they will funnel all of their business
to that package team, and everybody else in the marketplace will
be left out. That will not increase competition, believe me.

Secretary MARTINEZ. I hear you, sir. I think I am speaking of
competition in the sense of consumers will be better informed, will
be informed earlier in the process, will have a chance to shop for
services—so competition in that sense. I hear your concern, though,
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and we will take that into account. And if there is any way that
we can improve the rule to create more competition to ensure that
this is not just all of a sudden now done by five people in America,
I will do what we can to tweak it in that direction. Any input that
your office of those of your constituents that are concerned want to
provide, we will be listening to them. And by the way, I should tell
you I have already heard very clearly and directly online comments
about the rule in my e-mail, so we will be available to hear about
it.

Mr. WATT. Are those becoming part of the official record, though?

Mrs. KELLY. Mr. Watt, I am sorry, your time is up.

Just as an observation, since we are talking about information
for the borrowers, and information for these first-time home buy-
ers, I would like you, Mr. Secretary, to review and consider an ap-
propriate letter-size font. I am concerned that these documents are
written in such tiny type they discourage people from reading
them. So I think it is very incumbent upon all of us to make these
documents easily readable. They are difficult enough to read, but
the font size is so small they are quite hard to read.

We go now to Mr. Tiberi.

Secretary MARTINEZ. You are absolutely right.

Mr. TiBERI. Speaking of small print—first off, I want to thank
you, Mr. Secretary, for your work on this. You and I have talked
about this in the past. I want to talk a little bit about the level
playing field that you and I have agreed on, and also thank Ken
and Theresa for their work. And yesterday, Ken gave me this docu-
ment, and it is in pretty small print. But on the document, the
issue that has been talked about today, and I know enough to
make me dangerous because of my former life as a realtor, the
point that we have all been talking about is this lender payment
to borrower for higher interest rate. And right below that, there is
a box that you have been talking about—the disclosure part, which
is a net loan origination charge from the borrower.

Let me tell you why I do not think it is a level playing field. I
hope we have enough time to circle back to talk about Congress-
man Watt’s concern. But let me get a little chart that I did. This
chart shows under your proposed rule what I believe can happen.
And that is because of the yield-spread premium, a broker is going
to have to, with respect to advertising to a consumer on a 7 percent
interest rate mortgage, they are going to have to advertise a two
point origination fee. At the same time, because of the way the
lender is paid on the back end of a deal, the lender can advertise
at zero points. Now, the bottom line is under your disclosure form,
and I agree with this, under the net origination, it is going to end
up the same in terms of the cost to the borrower. I think your staff
would agree.

However, the broker is going to be disadvantaged because as we
all know through advertising today and as a realtor, consumers are
very, unless it is a lawyer who does real estate work, are very
much influenced by zero points. I can tell you that as a realtor.
And so the broker is going to be disadvantaged even though their
client in the end will pay the same.

Now, to complicate that, I believe, on your form this lender pay-
ment to borrower at a closing, I could just imagine sitting at a clos-
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ing table where the borrower is going to say, well, does not the
lender owe me a check for $675. So I appreciate what you are
doing. I agree 100 percent that RESPA needs to be reformed. I
think we are going to disadvantage small brokers at the expense
of lenders. I think that if you go further on and talk about what
Congressman Watt talked about with respect to FHA and VA,
many first-time home buyers, many brokers in my district are deal-
ing with those first-time home buyers. You have a 1 percent cap
on FHA and VA, and again brokers are going to be disadvantaged
because they are going to have to disclose. The lender gets paid on
the back end, and suddenly I think you are going to have less com-
petition because the broker is just going to say, I cannot compete
on this end. And so you have got 33 to 35 to 40 percent of the mar-
ket being taken out because they are just simply not going to origi-
nate these loans.

So two questions there, one, comment on the FHA-VA; and two,
comment on what I think you are trying to disclose, but through
this type of disclosure on this type of form, you are actually
disadvantaging the broker because of the way this is going to be
advertised in the market.

Secretary MARTINEZ. Well, we need to make sure that we do a
form that 1s fair, honest, clear disclosure. What you have suggested
there would not be an honest way to compare apples to apples. We
are trying to come to a form that will allow a consumer to look at
apples to apples comparisons and shop for services so they can get
the best deal out there.

Right now, they do not. Right now, they have no clue what they
are paying. So we are moving forward in this process, but we are
also looking forward to comments. Whatever proposals would im-
prove this form that come to us, we will take into account, and if
it improves it, we will do it. So we are looking forward for that
input on those comments.

Mr. TiBERI. I appreciate that, because I think right now—

Secretary MARTINEZ. This is not a final form. This is not a final
product.

Mr. TiBERI. My concern is, and I think it was mentioned earlier
by the Chair, that the closing period is at the end of this month.
Congress is going to be gone. I think we all agree this is a con-
fusing issue, and we are on the same page in terms of level playing
field and disclosure. But clearly, I believe that what is proposed
thus far will not only disadvantage small brokers in particular with
respect to packaging, with respect to the way the advertising will
end up occurring, even though in the end the net origination fee
will be the same. I think the confusion with the lender payback
credit causes really a broker to have to go and meet additional hur-
dles than a lender. I think ultimately that will constrict the mar-
ket. You will have less competition and in the end, I think we all
agree that we want more competition. We want more disclosure
and a level playing field. I do not think this actually does that. I
appreciate your comments in terms of getting us there.

Secretary MARTINEZ. Thank you.

Mrs. KELLY. Thank you.

Mr. Manzullo?

Mr. MANzZULLO. Thank you, Mr. Secretary.
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I do not know of one member of Congress here that is in favor
of your proposed packaging. I associate myself with the remarks of
Mr. Watt and Mrs. Biggert. I have closed over 1,000 real estate
transactions as an attorney for 22 years. I did a lot of commercial
litigation. As far as I am concerned, the more adverse parties you
have at a closing, the more protected the consumer is, because ev-
erybody checks on what everybody else is doing.

This is a very dangerous rule for several reasons. Number one,
I think it is naive to say that it is going to help out the consumer.
You admitted, and the statement is there, that somebody who
wants to come up with a guaranteed package has to know what the
interest rate is going to be fixed at. If it is not the lender, then it
is somebody who has to have, quote, an arrangement, with the
lender. But what is going to happen here is the lenders will smoke
out everybody else. They will have their own party. They will not
be able to get in—the appraisers, the title company, the surveyors,
the escrow agent, whatever is necessary to close. This is a dan-
gerous rule.

We have a problem. I am the chairman of the Small Business
Committee, and I want to tell you right now on the record, if this
becomes law, I will be the first one to file a bill under the Congres-
sional Review Act to repeal the regulation. It needs to be vetted
and the problem here—we are having problems now with small
banks that are being smoked by some real estate agents, that have
their own cozy arrangements with another bank. We have some
title companies that are being smoked. We have some real estate
agents that would like to have more of the pie and they somehow
cannot get their foot in the door. The problems exist now. What
this does is this legitimizes monopolistic practices. It places power
in the hands of the lender in this case because only the guy that
knows the fixed interest rate, he will call the shots. He will pick
his appraiser. He will pick everybody involved in that real estate
transaction and the entire closing on it.

I think you have way exceeded—RESPA was set up for the pur-
pose of disclosure. Somewhere down the line, somebody said, I do
not think it is a good idea to have somebody in charge of the entire
real estate closing. Now, you are changing your mind on it. Now,
referral fees will be allowed from the person who devises this en-
tire package on it. As I look at this thing, everybody is going to
have a guaranteed mortgage package agreement. There will not be
one real estate broker in the country that will not say this is a one-
stop shop for you to come here and find out exactly what is going
on.
One of the purposes of the disclosure statement which is given
weeks in advance is for the person buying the property to go out
and shop. And it sure was my experience that I shopped. The fees
are radically different, depending on where you go. But I am deeply
disturbed about this because you will—you shall end up, you shall
end up with entirely monopolizing of the practice of the sale of real
estate in this country.

Mr. Tiberi is right. Mrs. Biggert is right. We know. We have been
there. I have been involved in extensive litigation and we have
avoided a lot of litigation because we have had situations where
you have had an appraisal at the real estate closing. I am sorry.
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We have had a survey, and there is a problem with the survey.
Now, let me ask you a question. What happens when the lender,
in this case the guaranteed mortgage package agreement, he is the
one who has the survey done. And then he also has the title insur-
ance lined up, and you have title insurance in this case that would
guarantee the survey, with a special exception. Now you have got
all these conflicts of interest. They are all down to one person, and
that is the lender. Who is going to be the responsible party for this?
The bank? The bank says, oh, no, we just loan money.

Secretary MARTINEZ. Are you suggesting, sir, that today a con-
sumer goes to a closing with a full understanding of all that he is
being charged, having shopped for a surveyor, having shopped for
a title company, had an opportunity to compare prices between
more than one title company, perhaps had an opportunity to even
been guaranteed a closing cost that is going to be the same from
the day he was given that figure, to the day of closing?

Mr. MANZULLO. Yes, absolutely. If you have a broker who is on
the ball—

Mrs. KELLY. Sorry. Your time is up.

Mr. MANZULLO. Could I have an additional one minute?

Mrs. KELLY. Would you like 30 additional seconds?

Mr. MANzULLO. Thank you very much.

What I am suggesting to you is that this will not solve the prob-
lem. This will make it even worse because it will close the doors
on shopping—all that somebody who has a guaranteed mortgage
program has is then we do not have to do anything anymore be-
cause it has all been taken care of by one person.

I would like to see you delay this so we can have hearings before
the Small Business Committee. Your Regulatory Flexibility Act
says that $3.5 billion of the fees of the $6.5 billion fees is generated
by small businesses. The little guys are going to get smoked, and
I think it would be in the best interest of them and the consumer
to put off this until at least next year.

Mrs. KELLY. Mr. Manzullo, can you please sum up?

Mr. MaNZULLO. Thank you.

Mrs. KeLLy. Thank you.

Mr. Secretary, would you like to respond?

Secretary MARTINEZ. Well, I know he likes what I am doing.

[Laughter.]

Actually, I would, if I may. I think that there are three portions
to what we are proposing. Only one of those three deals with pack-
aging. The other two have to do with disclosure of broker com-
pensation, so we are two-thirds in agreement, then. That is good.

The issue of packaging, and I should say, I guess it is a philo-
sophical thing as to whether government ought to impose on the
marketplace that there should not be packaging. If what you are
saying is true, I think the marketplace has a way of evolving to
allow for things to not be as dire as I think you suggest. But I look
forward to continuing dialogue with you about this and discussing
it further, because obviously you have some strong felt views on it.
They are not consistent with a lot of what I am hearing. There are
an awful lot of people out there who think that we are doing a good
thing, whether it be on the consumer side or whether it be on the
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industry side. So I understand your concern and I would look for-
ward to just continuing our dialogue.

Mrs. KELLY. Mr. Secretary, we really appreciate HUD coming up
here to explain and talk with us about this. We really thank you
for your testimony today and we all look forward to working with
you and your staff to try to improve the mortgage finance system
in terms of making it fair and cost-effective in the settlement proc-
ess. Also obviously there is some concern that we do not squeeze
out our small businesses in that process.

The chair notes that some members may have additional ques-
tions for this panel which they may wish to submit in writing.
Without objection, the hearing record will remain open for 30 days
for members to submit written questions to those witnesses, and to
place their responses in the record.

With that, we thank you very much for your time and appreciate
it. This hearing is adjourned.

[Whereupon, at 12:34 p.m., the subcommittee was adjourned.]






APPENDIX

October 3, 2002

(29)



30

Opening Statement

Chairman Michael G. Oxley

Commiittee on Financial Services

“Reforming the Real Estate Settlement Procedure:
Review of HUD’s proposed RESPA Rule”

Thursday, October 3, 2002

Today the Financial Services Committee holds its first hearing on the
Administration’s proposal to reform the mortgage disclosure and settlement
process. For the average American, that process is called a real estate “closing” or
“settlement.” For policy wonks and mortgage finance technicians, that process is
called the Real Estate Settlement Procedures Act of 1974 or RESPA.

In 1998, the former Banking and Financial Services Committee held two
hearings on this very issue. In those hearings, the Committee looked at
recommendations from HUD and the Federal Reserve. The issues four years ago
included whether the recommendations:

. made mortgage disclosures easier for consumers to understand and less
onerous for the industry to implement;

. improved the timing of the disclosures, such that they could serve as an
effective shopping tool;

. provided consumers with more certainty about the money that will be
needed at the closing table; and

. provided for a competitive marketplace without sacrificing the quality of

services provided or creating conflicts of interest.

Not much has changed in four years and those issues resonate today as the
Committee looks at another proposal to simplify the closing process.

The Secretary of Housing and Urban Development, Mel Martinez, has
provided the leadership necessary to move the debate forward on how best to meet
the twin objectives of providing a meaningful disclosure process for the potential
homebuyer — keeping closing costs down and prohibiting unfair fees — and, at the
same time, meeting the market and technology needs of the mortgage finance
system, which are far different than envisioned in RESPA’s creation in 1974.

In 1974, the mortgage lending and home buying experience was simpler. A
homebuyer approached a local lending institution for a mortgage, and that entity
managed the process from application to funding. The funded loan was then held in
the lender’s portfolio, and the lender collected and applied the monthly payments.
Today, however, the market is much different. Different parities may originate,



31

hold, and service the funded mortgage, and intermediaries have come about to join
the parties together.

On July 29, 2002, HUD published a proposed rule that would significantly
alter, through regulation, the mortgage financing process. This proposal, if
finalized, will result in significant changes in how Americans purchase homes.

My understanding is that the intent of the rule is to:

o change the way lender payments to brokers are recorded and reported to
consumers;

« improve HUD's Good Faith Estimate settlement cost disclosure; and

» remove regulatory barriers to allow market forces and increased competition
to promote greater choice for consumers by allowing guaranteed packages or
"bundling” of settlement services and mortgage loans.

The Secretary and the Administration are to be commended for taking this first
step. We welcome the Secretary here today to allow him the opportunity to explain
the rule, explain its rationale, and to answer our questions and respond to our
concerns.

Let’s be clear, this is a very complex rule with significant impact on the
American home buying experience. We have an extraordinary opportunity to
remedy what many common Americans believe is a broken, convoluted and wasteful
experience. Even the Secretary himself, when announcing reform, talked about his
home buying experience here in the metropolitan Washington area. He was the
confirmed HUD Secretary and an attorney, yet he still didn't understand all the
settlement documents and charges before him. Just like other Americans, he
signed the papers and moved-in.

For most American families, buying a home is the single biggest investment they
will ever make. It is unacceptable for the home buying process itself to be one of the
most confusing ordeals that our citizens ever have to go through.

As a public policy, for the good of communities and families across the country,
we want to encourage homeownership. We want to increase our homeownership
rate beyond today’s record 69 percent to reach the lower income, inner-city, minority
and single-family households who traditionally lag behind the national average.
Moreover, we want transparency in a process that all the participants can agree is
fair and cost-efficient.

This proposal, I believe, is a first step in the right direction in making that goal a
reality.
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Mr. Secretary, welcome back to the Financial Services Committee, we look
forward to your testimony. We also thank you and your staff, notably General
Counsel Dick Hauser and Federal Housing Commissioner John Weicher, for
starting this process.

I look forward to working with you to understand the complexities of the
proposed rule and making adjustments where necessary so that we have a fair and

workable product.

#HH
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Opening Statement
Congressman Ed Royce (CA-39)
3 October 2002
Proposed Real Estate Settlement Procedures Act Rule Hearing

Thank you, Chairman Oxley and Chairwoman Roukema, for calling this hearing on the
Department of Housing and Urban Development's (HUD) proposed rule to reform the Real
Estate Settlement Procedures Act (RESPA). The topic of RESPA reform is a pressing matter,
because the real estate closing process has changed drastically since the time that the rules
governing it were last addressed. I thank the Chairman for this opportunity to provide my
statement on this issue, because as HUD continues to receive comments on this proposed rule
from concerned parties within the mortgage industry, it is productive that HUD also have the
benefit of feedback from the members of this committee on the proposed rule's merits and
drawbacks.

The rules governing the real estate settlement process date back to 1974, when Congress first
comprehensively addressed the abusive and fraudulent practices which had unfortunately
become far too commonplace in the industry. I commend Secretary Martinez for his interest in
bringing these rules up-to-date and for his expansive attempt to improve the mortgage
origination process. I believe that this is an area of financial services where significant
improvements can be made, especially for the mortgage consumer. Improving the quality of
information that potential homebuyers receive will benefit the entire market by increasing
competition among lenders, creating efficiencies and driving down the cost of obtaining a
mortgage. In particular, I applaud this rule's attempt to improve HUD's Good Faith Estimate
settlement cost disclosure, thereby providing increased transparency to consumers about the cost
of their loan. More importantly, it removes some current arbitrary regulatory barriers to allow
increased competition in the industry, improving consumer choice by allowing guaranteed
mortgage packages or the "bundling" of mortgages with associated settlement services.

Although 1 am satisfied with many parts of this attempt to modernize RESPA, my support for
this particular rule is qualified, and I think that there are some sections that need to be looked at
more closely. I am particularly concerned about a few possible flaws in this proposed rule which
may not accomplish their goal of increasing competition among different mortgage lenders. Iam
also concerned that as it is currently written, portions of the rule may create a playing field that is
not level for all players engaged in mortgage origination. While I am sure that the intent of this
rule is to create parity for all originators and to increase disclosure for consumers, the
characterization of the yield-spread premium as a "lender payment to the borrower”" is an
example of how the rule may have the unintended consequence of giving some market
participants an artificial advantage while increasing confusion among consumers -- in seeming
contradiction of HUD's past statements on this matter (i.e. HUD's 2001 Statement of Policy).

I am also concerned with the effect that the rule may have on small businesses involved in the
mortgage origination process. HUD's own "Economic Analysis and Initial Regulatory
Flexibility Analysis" estimates that this proposed rule will have a $3.5 billion impact on small
businesses involved in mortgage origination. While increased efficiencies in any market are by
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definition a positive development and allow capital to be allocated more efficiently, it is
imperative that HUD take into account the effect that the promulgation of this rule will have on
small businesses in our country and ensure that the burden of compliance does not fall
disproportionately upon them.

Mr. Chairman, it is imperative that Congress look for ways to keep real estate closing costs down
and to prohibit excessive fees while recognizing the dynamic market and technology needs of the
mortgage finance system. I look forward to hearing Secretary Martinez's testimony and further
explanation of HUD's intent in promulgating this rule, in order to clarify a few of the questions
that T think many members of this committee may have. 1 thank the Chairman for this
opportunity to provide my thoughts for the record, and I yield back the balance of my time.
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Qctober 3, 2002

Opening Statement by Congressman Paul B, Gillmor
House Financial Services Commities
Full Committeg Hearing

“Reforming Real Estate Settiement Procedure: Review of HUID's proposed RESPA,
Rule”

T would like to thank the Chairman for scheduling this important hearing and allowing
Members of the committee fo ask several necessary questions regarding the current
language of the HUD proposed rule. 1 am very appreciative of Secretary Martinez’

willingness to be with us this morning and further inform us on this initiative,

It is clear, that 28 years after its enactment regulatory changes are necessary to simplify
and improve the process of obtaining mortgages and reduce settlement costs for all
consumers. However, the ability of mortgage brokers and lenders alike to do business
should not be unduly impaired through this process nor should one player in the industry

benefit while the other suffers.

1 applaud HUD s commitment {o accomplishing the Administration’s homeownership
goals and agree that many Americans are not as informed as they should be regarding the
home-buying process. Increased disclosure is clearly significant in improving this
situation and I look forward to hearing the Secretary’s explanation of such provisions

included in this proposed rule.

However, 1 am inferested to hear a further explanation, this morning, of the reasoning
behind the Enhanced Good Faith Estimate and Guaranteed Mortgage Package provisions
and the Secretary’s thoughts on what negative impacts they may have on competition

within this industry,

Again, thank you Mr. Chairman for calling this hearing and T look forward to an

informative session.
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Congressman Felix J. Grueci, Jr.
Proposed RESPA Reform Rule Hearing
Opening Statement
October 3, 2002

Thank you Mr. Chairman.

First of all I would like to thank Chairman Oxley for deciding to hold this important
hearing to examine a Department of Housing and Urban Development (HUD) proposal to
reform the mortgage closing process.

1 would also like to thank HUD Secretary Mel Martinez for taking the time out of his
busy schedule to be with us today to explain the Bush Administration’s unprecedented
initiative to make the home financing process simpler, more accessible and less costly. 1
would also like to thank Secretary Martinez for making a trip to my district in August and
for his efforts to make a difference with the severe affordable housing shortage on Long
Island.

Purchasing and financing a home, can be an overwhelming, confusing and frustrating
process, especially if you are a first time home buyer. Often times closing costs change
between the original agreement and the actual closing date.

It is my understanding that the proposed changes to the Real Estate Settlement
Procedures Act (RESPA), which regulates residential mortgage disclosures and
settlement costs, are meant o ensure that home buyers are given the information they
need to make informed decisions throughout the loan closing process and are not charged
unnecessary or unfair fees. This proposal seeks to simplify and improve disclosures
while reducing closing costs for homebuyers,

I believe the concepts of this proposal, such as the Good Faith Estimate and Guaranteed
Mortgage Package are clear and could be highly effective if implemented properly. 1
look forward to hearing all developments and to working closely with my colleagues on
this committee and with Secretary Martinez to ensure the American dream of
homeownership becomes a reality for more Americans.

Thank you.
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Mister Chairman, thank you for holding this important hearing,
and thank you, Mr. Secretary, for coming in to talk about this
important rule.

T know that we are still in the comment period of this rule-
making, and that the rule could change significantly. But I was
glad to learn that the rule you byought forward earned somewhat
positive reviews from consumer groups. It is my hope that as
this process continues your Department will continue to put the
consumer first.

As you know, for some Americans, the dream of homeownership has
been a nightmare. I would refer my colleagues to a story in
Business Week magazine‘s Octobexr 7" edition, titled: “The
Housing Boom’s Dark Side.” The article details some of the
difficultiss faced by consumers, including people on Long Island,
and makes it clear that unscrupulous players are out in the
market, and that consumers need protection.

I am all for reducing regulatory burdens. I am even more for
lowering costs. But I do think we need to continue focusing on
consumers, and ensuring that we meet their needs.
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‘Thank you Chairman Oxley for holding this hearing on RESPA reform. Thank you Secretary
Martinez for joining us this morning.

As observers of RESPA reform are well aware, this is a complicated subject with competing
interests from all over the financial services industry. While reform efforts have stalled
repeatedly over the last decade, technology and mortgage products themselves continue to move
forward making the need for simplification of the home-buying process even more important.

As several of my colleagues have already stated — buying a home is the biggest investment most
families ever make. While the process is far too complicated we do need to acknowledge that the
American mortgage market is a model for the rest of the world. Any effort to reform the home-
buying process must not damage this success, a large part of which I attribute the emphasis on
consumer protection.

As the Committee reviews these issues [ want to note my own concerns with some issues
uncovered by pollster Peter Hart for Fannie Mae’s recently conducted National Housing Survey.
While people in this room know that low down payment mortgages are widely available the
survey found that 30 percent of Americans, including 39 percent of African Americans and
Hispanics, still believe you need to pay 20 percent of the cost of a home up front.

To further quote from the study “Fewer than half of all African Americans and Hispanics and
Iess than 40 percent of Hispanic immigrants also knew that lenders are not required by law to
give a borrower the best rates possible; that mortgage brokers do not necessarily offer better deals
than large banks and lenders; or that less than five years in the same job is not necessarily a strike
against a mortgage applicant. Minorities were far more likely than all adults to believe these
myths.”

1 look forward to tackling the issues raised in this survey and to increasing homeownership
opportunities for all Americans.

PRINTED ON RECYCLED PAPER
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Chairman Oxley, Ranking Member LaFalce, Distinguished Members of the
Committee:

Thank you for the opportunity to join you this morning fo discuss a major
initiative of the Bush Administration: our unprecedented effort to increase
hameownership by making the home financing process more transparent, simpler,
and less costly.

We are committed to eliminating the homeownership gap that exists today
between the minority population and the rest of the country. The President has sel a
netional goal of creating 5.5 million new minority homeowners by the end of this
decade. Our comprehensive plan for achieving this comnbines new initiatives and
expanded programs with public/private partnerships focused on making affordable
homeownership an option far more families.

The mortgage finance process and the costs of closing are major impediments
to homeownership. Every day, Americans enter into mortgage loans ~ the largest
financial obligation most families will undertake -~ without the clear and usefyl
information they receive with most any other major purchase.

After agreeing to the price of a house, too many families sit down at the
settlement table and discover unexpected fees that can add hundreds, if not
thousands, of dollars to the cost of their loan. And at that point, they have no viatle
options. On the spot, the borrower is forced to make an impossible choice: either
hend over the extra cash and sign, or lose the house,

Americans spend approximately $50 billion each year on settiement costs. 1
woutd guess thar most of them do not know precisely how much their mortgage loan
will cost thern until the eleventh hour, and have little or no opportunity to shop for
settlernent services. As a result, many homebuyers find the settiement orocess w
be filled with mystery and frustratior.

It is time to take the uncertainty out of mortgage financing.  This
Administration is committed to streamlining the process, so consumers can shop for
mortgages and better understand what will happen at the closing table. It s for
these reasons that HUD nas proposed a major overhaul of the regulations governing
the Real Estate Settlement Procedures Act (RESPA)Y.

RESPA REFORM

RESPA has been a priority of mine since I came to HUD. Shortly after taking
office, I was faced with @ mejor RESPA issue: the legality of yield spread premiums,
the rate-based iender payments to mortgage brokers. This issue came to a head
following an Eleventh Circuit U.S, Court of Appeals decision in Culpepper v. Irwin
Mortgage that called into question the legality of these payments under RESPA.

Because the decision potentially jeopardized the legitimate use of these
payments to lower upfront settlement costs, HUD issued a further clarification. What
became RESPA Policy Statement 2001-1 reiterated our view that as long as e
broker’s compensation is for goods, faciiities, or services, and the total compensation
is reasonable, viald spread premiums to the mortgage broker are legal under RESPA,
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At the same time, the Department recognized that there were sericus
disclosure problems involving vield spread premiums. We noted that less-scrupulous
brokers often used vyield spread premiums to generate additional profits, placing
unsuspecting borrowers in higher-rate loans without their knowledge.

In the process of issuing the policy statement, I committed HUD to

establishing clearer disclosure rules for mortgage broker fees, and to simplifying and
improving the mortgage origination process for everyone involved.

BASIS OF THE REFORM EFFORT

While RESPA, as adopted in 1874, was appropriate for the time, it has not
sufficiently evolved and accounted for the many dramatic changes in the lending and
housing industries in the past 28 years. The disclosure requirements under RESPA
have not been substantially revised in a decade.

And RESPA’s promise of reduced settiement costs has yet to be fulfilled.

Reforming RESPA now is the right thing to do. Too many Americars seeking
to buy or refinance a home are not as well informed as they nced to be. The
mortgage origiration process is toc complicated, too costly, and too much of a
mystery for many borrowers. The experts told me that fixing this wouid be too
difficult and too controversial, and our efforts would probably not succeed. But this
probiem is too important to ignore.

In June, the Administration unveiled a set of principles called the Homebuyer
Bill of Rights that will from now on guide the home settlement process. These
principles are consumer driven and rooted in the homebuyer’s right to know. Thay
stand as the centerpiece of our efforts to empower would-be homeowners - and
existing homeowners looking to refinance - through access to mortgage finance
information,

The Homabuyer Bill of Rights specifies that:
« Homebuyers have the right to receive settlement cost inforrration early in
the process, allowing them to shop for the mortgage product and

settlement services that best meet their needs;

« Homepouyers have the right to have the disclosed costs be as firm as
possibie, to avoid surprises at settiement;

« Homebuyers have the right to benefit from new products, competition,
and technological innovations that could lower settlement costs;

= Homebuyers have the right to simplified disclosure and access to better
borrowar education;

« Homebuyers have the right to know they are protected through vigorous
RESPA enforcement and a level playing field for all industry providars.
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With these principles to guide us, we undertook a major reform of the
regulatory requirements under RESPA.

After months of consultations with industry groups, consumer advocates, and
federal agencies, including an initial review by the Office of Management and Budget
(OMB), HUD published its reform proposal for public comment on July 29. The
comment pericd is opan until October 28, 2002.

We believe that this proposal can reduce closing costs by an average of $700
per closing. That kind of savings will allow many more Americans currently priced
ou: of the homebuying market to buy a home. The aggregate could result in a
savings to consumers of as much as $8 billion. We alsc expect our proposal ©
promote innovation in the marketplace and inspire greater public confidence in the
mortgage lending industry.

ELEMENTS OF THE PROPOSED RULE

The Proposed Rule addresses the inadequacies of the existing regulatery
scheme by:

e« Fundamentally changing the way in which compensation to mortgage
brekers is disclosed to borrowers;

s Significantly improving HUD’s Good Faith Estimate (GFE) settiement cost
disclesure; and

« Removing regulatory barriers to allow the industry the option of offering
guarenteed packages of settlement services and mortgage loans to
borrowers.

Broker Fees

Specificaily, the Proposed Rule significantly improves the disclosure of
payments to mortgage brokers, commonly known as yield spread premiums.

Under current rules, such a payment is frequently reported on the GFE - and
later at closing on the HUD-1 - with abbreviations that most consumers ars not well
informed enough to understand. In addition, the payment is not included in the
calculation of broker compensation, nor is it listed as an expense to the borrower.
As a result, many borrowers have no idea that they are paying for the yield spread
premium in the Torm of a higher interest rate.

The Proposed Rule would require that all such payments be reported on bon
the GFF and the HUD-1 as a credit to the borrower toward his or her closing costs.

This means that, when a broker intends to receive any compensation from a
tender payment based on the borrower’s interest rate, the broker must report it ag
part of the total origination charge. This preserves the use of rate-based lendar
paymenis as a means of paying closing costs while lessening the chance that brokers
wifl use these payments to increase their income without the borrower’s knowledge.
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The Good Faith Estimate

The Proposed Rule would further revise the GFE to better achieve e
law’s basic purposes. Current GFE requirements arguably lessen consumer
understanding and Increase costs by requiring that every charge, however
creative, be itemized on the form.

The new GFE would require that the charges of settlement service
providers - the lender, broker, title agent/insurer, and other third parties - be
combined and cisclosed as a single dollar figure for each major category. The
Rule wou.d alsc establish limits or tolerances to provide clearer standards for
good faith estimates of most of these charges. Specifically, the Rule establishes
a zero tclerance for the loan origination fee and other services provided or
selected by the ioan originator, and a 10 percent tolerance for most services
provided by third parties. Some costs are not subject to a tolerance - such
costs as per diem interest, hazard insurance, and buyer’s title insurance, which
are outside the control of the loan originator.

Thase changes to the GFE and the regulatory scheme hold great promise
for eliminating cuplicative or unnecessary charges, or “junk fees,” and will {ead
to fower settlement costs. We also believe that the new GFE reguirements wiil
empower consumers to shop for the best loan to meet their needs; consumers
will get the GFE nefcre they have to make a commitment to the iender, giving
them time to shep, and the GFE will emphasize the total cost of the inan - the
bottom line for the consumer.

Packaging

The Rule permits loan providers to o*fer guaranteed mortgage packagss.
This might provide an even better means of encouraging shopping and lowering
costs.

Under our packaging proposal, the settlement costs cannot vary from the
time the offer is made, and the rate - unless focked by the borrower - can only
vary in accordance with an observable index or vyardstick. Packages must
remain open for 30 days. The fact that these packages will consist of one or wo
numbers at most will permit true price comparison.

Any entity offering such a package may qualify for a safe harbor from
RESPA Section € scrutiny if it offers the following - at no charge - to & borrower
who submits an application:

« A cuaranteed package price for all lender-required settlement services;

+ A mortgage loan with an interest rate guarantee; and

s A contract for the transaction in the form of a Guaranteed Morigage
Package Agreement.

The key point with our packaging proposal is that the Rufe in no way
mandates packaaging; it simply makes it available as an opticn, It is not our
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intention to pick winners or losers in the industry but rather t¢ unleash the
creativity of the marketplace.

Injecting greater competition into the mortgage lending process and
among settlement services is an important reason for reforming RESPA. When
consumers are empowered to shop for the best loan to meet their reeds, the
market will respond to the competition by lowering closing costs. When closing
costs are reduced, hame loans will become less expensive and more families will
become hormeowners.

RESPONSE TO THE RULE

Since publication of the Proposed Rule, we have been heartened by the strong
support it has received from numerous industry and consumer groups, and
governmental agencies. But, some criticisms about the Rule and its possible impacts
have been brought to our attention. Some of these criticisms are based on
misconceptions thal we are allempting fo correct. Others are differences that [ think
can be bridged. In some cases, we may simply have to agree to disagree.

RESPA ENFORCEMENT

Another feature of the Department’s reform effort is stepped-up
enforcement,

1 have committed new resources toward enforcing RESPA -~ to address
current violations anc to make certain that the benefits of the proposed reforms
are achieved. In conjunction with significantly increasing the level of staff
devoted to RESPA enforcement, I have established a new office, along with a
new Deputy Assistant Secretary, fo bring greater attention and departmental
resources to RESPA enforcement.

This summer, the Department announced five major settlerment
agreements with mortgage lenders and service providers, with payments of
nearly $2.3 milion, HUD has budgeted $1.5 million that is available to
investigate RESPA violations. And we are beefing up our investigative staff o
further strengthen our RESPA enforcement efforts.

HUD conzinues to work with other federal and state regulatory agencies,
as we did recantly with the Federal Trade Commission in the Mercantile
Mortgage case, 0 complement and leverage our enforcement efforts.

You shouid also know that the Department will continue to defend its
position that one settlement service provider's markup of another provider’s fee
is @ RESPA violation. The Department of Justice has recently filed amicus briefs
in three federa: circuit courts of appeal taking this position. Markups add to
settlement costs and are inconsistent with our goal of assuring transparency in
disclosures to censumers.

PREDATORY LENDING
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Finally, I would like to say a few words about predatory lending, an issue
this Administration - and the Committee Members as well - are deeply
concerned about,

Eiderly and minority homeowners are particularly vuinerable to predatory
lending practices. These practices include loan “flipping,” home improvement
scams, unafforcable mortgage loans, repeated refinancings with no borrower
benefit, and “packing” life insurance and other products into the loan amount.

We believe that our proposed reforms, and the greater transparency they
ensure, will make it more difficult for unscrupulous lenders to abuse borrowers.
But [ want te be very clear that we do not consider RESPA reform to be a “silver
bullet” solution w0 predatory lending., More must be done to address predatory
lending while preserving a source of credit for those with less-than-perfect credit
histories.

Consumer education and enhanced financial literacy are potent weapons
in combating predatery lending. For this reason, the Department is currently
providing $20 million for consumer education and housing counseling, and has
requested an additional $15 million for this fiscal year, which we hope you will
include in our agppropriation this fall.

In addition, HUD has undertaken a number of other initiatives to fight
predatery lending in FHA programs. These include:

« Strengthening oversight of FHA-approved mortgage lenders through the
“Credit Watch” program, with the goal of identifying preblem icans and
lenders earlier on;

« Expanding protection of homeowners by proposing performance
standards for appraisers of FHA single-family homes under the
Department’s “Appraiser Watch Initiative”; and

« Developing a rule to stop “flipping” of FHA-Insured properties.

HUD has olayed a key role in the Baltimore predatory lending task force.
The combined efforts of federal, state, and local authorities, as weil as profit and
nonprofit organizations, has led to increased consumer education, restructurad
loans, and a large number of indictments. We believe that this approach can
and will serve as a model for other areas targeted by predatory lenders,

CONCLUSION

We believe that the Department has developed a well-crafted proposal.
We Jook forware to reviewing the comments offered by the mortgage lending
industry, consumers, government agencies at all levels, and others that will
provide the basis for a final Rule. To be truly effective, the final Rule will require
the full participation of each of these interests; therefore, we need to know
whether the apzroaches we have proposed are the right ones - and if not, what
alternatives may work better.
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1 am committed to creating a homebuying and mortgage finance process
grounded in transparency anc simplicity. By reforming the rules governing the
purchase and firancing of @ home, we will create new opportunities for first-time
homebuyers, keep the American dream of homeownership alive for more
families, and inspire greater public confidence in the mortgage lending industry.

I would again like to thank the Committee for the opportunity to meet
with you today. I appreciate your continued support of the Department’s efforts,
and 1 welcome your continued counsel as we work together on behalf of the
American people.
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HUD’S PROPOSED GMPA:

1. SIMPLY DISCLOSES TOTAL CHARGES FOR SERVICES AND RATE
Total for virtually all services/interest rate guarantee

2. DOES NOT ITEMIZE MAJOR COSTS AND YSP

Separately discloses only costs that may vary with borrower’s
choices, ex. hazard insurance

3. GUARANTEES TOTAL CHARGES AND RATE OR RATE FLOAT

Package avoids surprises at settlement

4. FOCUSES BORROWER ON SINGLE PACKAGE PRICE AND RATE

Borrower can easily understand and compare

GUARANTEED PACKAGE PRICE IN GREEN
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Guaranteed Mortgage Package Agreement

This GLARANTEED MORTGAGE PACKAGE AGREEMENT commits us, ABC Lender, the PACKAGER, to
provide you, Jane Doe, the BORROWER(S), upon your acceptance and payment of a $30 fee within 30 days of the date this form is
delivered or mailed te you: (1) a mortgage loan on the property described below at a GUARANTEED INTEREST RATE; (2) 2
GUARANTEED MORTGAGE PACKAGE PRICE for settlement services required by the lender; (3) a firm estimate (within 10%)
of the amount of OTHER REQUIRED SETTLEMENT COSTS you will pay at or before settlement; and (4) a sum of the TOTAL
ESTIMATED SETTLEMENT COSTS that you will be required to pay at or before settlement to obtain your mortgage.

This Agreement is subject to verification of your credit rating, final property appraisal, and other appropriate underwriting
criteria. Other providers offer similar packages, or alternative approaches to mortgage origination. You should shop to find
the best packager or originator and mortgage product to meet your needs.

THE PROPERTY: You seek to [purchase]{refinance] a residential property at (Address)123 Main Street Anywhere, USA

1. INTEREST RATE GUARANTEE

We guarantee to provide you an [initial] interest rate of 7.5% on a fixed rate mortgage of $ 135,000 for 30 years with 360 monthly
payments. Your {initial] monthly payment for principal and interest and monthly mortgage insurance on this loan will be $
Your APR will be %, which includes % for mortgage insurance.

This interest rate is guaranteed through settlement if you accept and sign this agreement now, and lock-in this rate by {insert
date/time]. If you choose not to accept by this time, we guarantee that the interest rate will not exceed % [over] [under] the
[prime] [index] rate for days {30 days or greater]. If you do not accept within this period, this offer will expire. If you accept this
agreement, but elect not to lock-in the rate at the time of acceptance, we further guarantee that your interest rate will not exceed %
[over][under] the [prime][index] rate or other standard measurement in lieu of an index when you do lock-in.

11. GUARANTEED MORTGAGE PACKAGE

We will provide you a GUARANTEED MORTGAGE PACKAGE for all settlement services and charges required to complete your
mortgage, except those specifically set forth in Section IV below, at a GUARANTEED MORTGAGE PACKAGE PRICE. You
will pay this GUARANTEED PRICE in addition to the OTHER REQUIRED SETTLEMENT COSTS itemized in Section III.
The precise services for each transaction may vary. See Attachment A-1 for an indication of whether we anticipate pest inspection,
lender’s title insurance and property appraisal services being included in your guaranteed mortgage package.

This guaranteed mortgage package price may include 2 maximum mortgage insurance premium based upon your assertion of
the value of the property and loan amount needed. The mortgage insurance premium may decrease or be removed after full
underwriting.

GUARANTEED MORTGAGE PACKAGE PRICE: $4670

11l OTHER REQUIRED SETTLEMENT COSTS:

In addition to the GUARANTEED MORTGAGE PACKAGE PRICE, you are or may be required to pay advanced mortgage and
hazard insurance premiums, and to establish escrow reserves at settlement. Some of these costs may vary depending on when your
loan closes and how much insurance you are required to obtain, No cost may be imposed on you at settlement that is not
specifically itemized and estimated in this Section other than the Guaranteed Mortgage Package Price.

A. Per Diem Interest (HUD-1 900 Series) $ 832

Per Diem at $27.73 @ 30 days with an estimated settlement date of

B. Reserves/ Escrow, (if required) (1000)* $ 512

C. Hazard Insurance (900) § 500
IV. OPTIONAL OWNER’S TITLE INSURANCE (1100) $ 125
TOTAL ESTIMATED SETTLEMENT COSTS (SUM OF SEC. 111, IV, AND V): $ 6639

* Generally, pursuant to federal regulations, the amount stated in line B may not be exceeded at settlement by more than 10%
absent unforesceable and extraordinary circumstances
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Real Estate Settlement Procedures Act
(RESPA); Simplifying and Improving the
Process of Obtaining Mortgages To
Reduce Settlement Costs to Consumers;
Proposed Rule
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Federal Register/ Vol
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 OFR Part 3500

[Docket Mo, FR—4727~P—01)

RIN 2502-AHRS

Real Estate Settlement Procedures Act
{RESPA); Simpiifying and Improving
the Process of Obtaining Mortgages Te
Reduce Settlement Costs to
Consumers

1 oi ‘ho Assistant

Commissione .D‘ .
roposed rule

SUMMARY: The Departroent of Housing
and Urban Developtent is issuing this
proposec rule under the Real Estate
Set:ilement Procedurss Act (RESPAJ, to
simplify and Improve the process of
obtaining home mottgages and reduce
settlement costs for consumers, The
current disclosure requxrnments ynder
RESPA bave not been substantialiy
revised in decades. The current
disclosures were comprebensively
reviewed as recently as 1698 by HUD
and the Board of Governars of the
Federa: Reserve Sysiem, but the
prablems identified then remain.
Nevertheless, since 1998, there have
been continuing changes in the
marketplace, tew products, and greater
accessibility of mortgage information via
the Internet, all of which are reducing '
settlement costs and, if properly
addressed by Government, conld result
in greater price reductions for
consumers. First, to simplify and
improve the marigage loan process, this
preposal would address the issue of
lsan originator compensation,
specifically the protlem of lender
payments 1o mortgage brokers, b
fundamentaily changing the way in
which these payments in brokered
rtgage transactions are recorded and
reported tc consumers. Second. it would
significantly improve HUD's Good Faith
Estimate (GFE] settlement cost
disclesure and HUIY's releted RESPA
regulations to make the GFE firmer and
more usavle, to faciiitate shopping for
mortgages, to maxe mortgage
transactions more transparent, and to
prevent unexpected charges i
consumers 2t settlement. Finally, the
rule would promote competition by
remoeving “egulaton’ bazriers to allow
guarantesc Dacsages of settlement
services apd mongages 1o be made
available to consumers, to simplify
shopping by consumers and further
reduce settiement costs. The propased
Tuie aiso includes proposed, rerised

forms and soligits comments on
additional changes inciudi
HUD's settlement disciogurs
disclosure reguirsmests,
DATES: Comment Due Date: Deadiine for
comments on this proposed rule,
including comments on the propoved
information coilection reguirements:
October 28, 2002
ADDRESSES: Interested persons are
vited to submit comments regarding
s p‘Dstec rule to the Rules Docket
Office of General Counsel. Room
, Department of Housing and
Urban Development. 451 Qeverm' Street,
SW.. Washingion, DC 20410-0500.
Communications should refer to the
above docket number and title
Facsimile (FAX] comments are not
acceptable. A copy of each
compmunication submitted will be
available for public jnspection and
copying between 7130 a.m. 2nd 3:30
p.m. weekdavs at the above address.
HUD alsc invites interested persons to
submit comments on the proposed
information collection requirements of
this proposed rute. Comments should

comp xcatec toe costiy, and two opague
for many borrowers. The monies nesd:

el
to close on 2 home are a significant
impediment to homweownershig, and
settlement costs are a si T
component of thess costs. In light of the

Administration’s commitment o reach
even higher leveis of homeownershiz,
the RESPA reguistory scheme deserves
particular scrutiny and necessary
reform.

The current disciosure requizements
under RESPA kave pot been
substantively revised in decades.
Although the RESPA discicsures were
comprehensively reviewed as recently
35 1998 by both HUD and the Board of
Gevernars of the Federal Reserve
System, the proolems jdentified in that
review remaiz largely unaddressed.

Recent judicial devalopments
regarding iender? payments iv mortgage
brokers ? [vield spread pramiums and
other named payments based on
bo**owers transactions} have
i the imporiance of increasing

refer to the above docket number and
title, and should be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for EUD,
Washington, DC 20503,

FOR FURTHER INFORMATION CONTACT? Twy
Jackson, Acting Director, Interstate Land
Sales and RESPA Division, Room 8146,
U.S. Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washingten, DC 20410; telephone (202}
706~0502 (this is not a toll-free number]
ar for legal qusstions Kenneth A.
Markison, Assistant Genera! Counsel for
GSE/RESPA, or Steven ] Sacks or
Teresa L. Baker (Senior RESPA
Attorneys); Room 8262, telephone (202}
708-3137. Persons with hearing o
speech impairments may access this
number via TTY by calling the toll-free
Federal Information Relay Service at
{800} 877-8328. The address for the
above listed persons is: Department of
Housing and Urban Development, 451
Seventh Street, SW., Washirgton. DC
20410,

SUPPLEMENTARY INFORMATION:

L Introduction

The American mortgage finance
system is justifiably the envy of the
world, It hes offered unparalieled
financing opportunities under virtually
all economic conditions to.a very wide
range of borrowers that, in no smal!
part, have Jed to the highest
homeownezship rate in the
history, At the same time, ¥
process of financing or re

Nation's
cwever, the
dncing 2

horrower awareness regarding how
mortgage brokers are paic and how
borrowers can benefit from pavments
made by lenders based on morigages
exceeding par intergst rate.’ Some
borrowers # understand, agres to, and
properly use higher interest rates to
lower up front settlement costs. Others
report, however, that they paid
substantal origination costs inup front
fzes for wortgages and then feamed that
they were charged interest rates higher
than thoss they qualified for merely to
support an additional payment to their
mortgage hroker.

Under the current rules, many
borrowers are provided estimated
settiement cost information on a GFE
anly after paying a significant fee
required by a loan ariginator,® which
prevents the borrower from shepping
among additional originators using the

“The ten “lender” is wsed throughont this
pcumment to mean any person who is the “real
sowrce of fands" for a federally related morigage

foan.
TExcept as spe:

caliy descrived i footmote §

the term “mortgage broker” is used throughout the
document to mean a person {not an employee of 2
lender} who tabie funds or acts an interwediary in

related loan ave mot regarded as broxers in sus
transactions.

3The e “par interes: rate” s used thoughout
this documen to mean the interest zate at which
ere is not pavment made by the jeader to the
bomower or from the borrowes 1o Lhe lender.

‘Tne terns “gopsumer ** and “burrower’” are ased
i the document

" is used througheut
s and menigage

brokers.
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. when borrpwers receive
sttiemen: cost infarmation

2%

ional surprise “jun
iginal
nt rules provide

estimates. HUD's o

iirde gaidance oz the standards that
criginators should bz held 1o in
providing good faith settlement cost
estimates.

ing a Inng listing on the GFE
mated sefilement chazge, the
current disclosure fils to highlight the
rmaaior costs and seems to lead only toa
proliferaticn of charges without any
actual increase in the work parformed or
snhanced borrower anderstanding to
assist in shopping for services and guard
against uanecessary charges. The
rements ailow an
ividual such as a loan originator, to
charge several fees for origination,
document preparation, and document
review. It s difficult for borrowers to
distinguish or understand the precise
purpase of these various hiemized
services provided by the same
originatar, Excessive itemization thus
engbles originators to charge more than
if the borrower could review and shop
the total origination charges. The same
Tolds true for title and other third panty
services. The types of fees charged by
loan originators, title agents and other
service providers have multiplied in
recent years making it steadily more
difficult for borrowers to compare
seitlement costs. .

Industry advocacy groups have
indicated that they suppo:t better

isclosure of mortgage broker

compensation specifically and loan
origination charges in general.
Consumer groups heve called for
protections against yield spread
premiums that were not bargained for,
more shoppable settlemert cost
disclosures, and much firmer interest
rates and settlement service costs.

Settlement cost disclosures need to be
improved so that the lnformation they
provide is simpler, clearer, more
reliabie, and reasonably available to
facilitate shopping, increase
competition, and lower settletnent cos
Although HUD bas called for better

lowering costs in the setilemen:i process
it is not clear that under existing Tules
these benefits are passed on to the
borrower in the form of lower settiement
prices. HUD's rules implementing
Section 8 of RESPA require originstors
w0 pass through third ¥ COStS
without “marc-ups” or "upcharges,”
and generally prohibits volume discount
arrangemments. Mzoy industry and
consumer advocates asseri however,
that these requlatory restrictions preven:
activities and innovations which would
lowes prices to borrowers. Many
mortgage indusiry providers also report
that while they fcllow the rules. they are
sompetitively disadvantaged by those
whao do not because of the lack of
adequate ecforcement by HUD.

Specifically, some assert that HUD's
RESPA rules impede arrangements for
the packaging of settlement services,
which would aliow packagers to draw
ot their knowledge of the market and
familiarity with the preducts offered by
providers of specific services to develop
lower settiement cost packages for
bosrowers. They assert that such
packages would increase competition
and enhance borrower shopping,
lowering costs more effectively than
restrictions against referval fees or
unearned fees. In the joint HUD and the
Board of Gevernors of the Federal
Reserve System, Joint Report to the
Congress Concerning Reform of the
Truth in Lending Act and the Real
Estate Settlement Progedures Act, (July
1998}, (hereafter HUD-Federal Reserve
Report] both agencies agreed that an
sxemption should be established to
facilitate the provision of settlement
services and 1o lmprove consumers’
ahility to shop effectively for a mortgage
loan and thereby allow competitive
forces to reduce the cost of financing a
home, HUD-Federal Reserve Report at
33. At that time, some settiement service
providers claimed that such an
axemption would legalize kickbacks and
referral fees. HUD has examined this
concern and taded that

methads where i
the market
more effective in lowering sel
costs.

Late last vear, in Statement of Policy
2001~1. Clasification of Stetement of
Policy 1989~ Regarding Lender
Payments to Mortgage Brokers. and
Guidance Concerning Unearned Fees
Under Section 8{b}, 86 FR 53052
{October 18, 2001}, the Secretary
announced his intention to make full
Qis regulatory anthority to
provide clear regquirements and
guidance regarding the disclosure of
morigage broker fees, and more broadly,
to improve the mortgage settlement
progess to better serve borrowers. The
Secrstary has established the following
principles to gaide HUD''s RESPA
reform and enforcement efforts:

1. Borrowers should recaive
settlemert cost information early
endugh in the process 1o allow them to

shop for the mortgage product and

settlernent services that best meet their
needs;

2. Disclosures should be as firm 25
possible to aveid surprise costs 3l
settlement;

3. Regulatery amendments should be
uiilized 1o remove wnintended barriers
to marketing new products,
competition, and technological
inpovations that could lower setiement
COStS,

4. Many of the current system’s
problems derive from the complexity of
the process: with simplification of
disclosures and better borrower
education, the Joan origination process
can be improved; and

3. RESPA should be vigorously
enforced to protect borrowers and
ensure that honest industry providers
have a level, competitive playing field.

In accordance with these principles,
this proposed rule would first
fundamentally change the way in which
mortgage breker corpensation is
reported by requiring. in all loans
originated by morigage brokers, that any

packaging arrangements should be
permitted in a carefully circumseribed
safe harbor, Deregulation, transparency
and a free market will wring out
kickbacks, referral fees, and other

disclosures in policy and
opinions, its regulations need to be
updated to establish requirements that
are more useful to consumers.

While technology and market forces
have played a significant role in

©"Junk fee” is & terwe used throughout this
document o mean any jee charged for 3 service to
a borrower that has little ot no value in relation t
the charge, and/or may e duplicative, to insrease
a Jcan criginator's profis,

excesses more effectively than the
current restrictions and, for this reason,
the establishment of a safe harbor is
warranted, Under this proposal,
settlement sexvice providers may choose
ither to operate nusing an improved GFE
disciosure, or to participate in packages
qualifying for the safe harbor.
Accordingly, this dual approach will
provide industry and borrowers alike
with an opporiunity 1o test both

payents from a lender based on a
borrower’s transaction. other than the
payment for the par value? of the loan,
inctuding payments based upon an
above par intersst tate on the loan
{payments commonly dencminated
“visld spread premiums’), be reported
cn the Good Faith Estimate {and the
BUD-1/14 Settlement Statement] as &
lender payroent to the horrower.
Additionally, in brokered loans, any
borrower payments w reduce the
interest rate {“discount points’) must

e term “var value” of the foan b used
thronghom: this document to mean the priscipal
amount of e loan.
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would reqm;e mortgage brokers
to disciose, at the outset, the maximum
amount of compensation they could
receive lT‘"m 2 U'ar“aaCUOU anﬂ lDCl\)dE
the amount in the “origination fees”
bicc! the GFE and separately on the
GFE Attachment A~1. They would then
disclose the amount of the lender
pavment to the borrower that would be
received at the interest rate quoted, if
acy. Mortgage brokers would be unable
to increase their corpensation without
the borrower’'s knowledge, either by
placing the borrower in an above par
lsan, and receiving a pavment from the
lender {yield spre,ad premiums}, o1 by
retaining any part of any borrower
pavment intended to reduce the loan
rate {discount points).

HUT—1 Sertlement Sratement as g
lender payment to the borrewer and any
discount points charged to the ber
must equal the ")sconm in the
the Joan paid
reported on the GFE 2nd the HUD-1
Settlement Statement as borrower
payments to the lender, These changes
will ensure that borrowers recsive the
full benefit of any payments from or to
lenders in brokered transactions, gither
by reduciag their up front settlement
costs in exchange for accepting a Ioan
with a higher rate, or educing their
interest rate and monthly paymen*s by
paying additional amounts to the lender
at settlement,

The new GFE would also better
inform beorrowers of the costs of
obtaining a mortgage lcan from a
mortgage broker, as well as from
mortgage bankers, lenders or other loan
originators, and would better pratect

Through these changes in repo
reguirements, HUD believes that
virtually ali disputes regarding troker
compensation in table funded
transactions and intermediary
transactions involving yield spread
premiums would be resolved. Maximum
broker compensation would be clear
and brokers would have no inceative to
seck vut lenders paving the largest vield
spread. They would instead be
motivated to find the best loan product
they can for the borrower. At the same
time, HUD believes that since these new
disclosure requirements will allow
borrowers to focus on the total
crigination costs for shopping purposes,
they will not disadvantage brokers in
competition with lenders.

Second, the proposed rule would
improve the existing RESPA disclosure
scheme by establishing a new required
format for the Good Faith Estimate
providing greater aceuracy and
usefulness for borrowers, which would:
{1} Inform the borrower that mortgage
brokers and other loan originators do
not offer loans from all funding sources
and cannot guarantee the lowest price or
best terms available in the market; {2}
explain to the borrower the option of
paving his or her settlement custs
through the use of lender payments
based on higher interest rates, or
reducing the interest rate by paying the
lender additional amounts at settlement;
(3) disclose the loan originators’ fees,
including the morgage broker's and
lender's total charges to borrowers; and
{4} require, in transactions originated by
mortgage brokers, that all pavments
from z lender other than for the par
value for the loan (including “vield
spread premiums,” servicing relsase
premiums, and all other payments from
ienders). be reperied on the GFE and the

2

borro from unnecessary surptise
charges at settlement. 1t would:

{1] Include an interest rate quote in
the form of the morigage loan’s note rate
and APR, and notification of any
prepayment penalties, to assist the
borrower in shopping among mortgages;

(2) Disclose subtatals of major
categories of settlement costs (including,
for example, loan origination costs and
title services} to borrowers to eliminate
the proliferation of fees by individual
settlement service providers, and to
allow borrowers to focus on and
compare major fees; an

{3} Provide additional shopping
information for boarrowers that would
provide a breakdown of lender and
broker origination charges, title
Insurance and title agent charges, and
inform the borrower of lender required
and selected services and those third
party services that can be shopped for
by the bozrower.

The proposed rule would further .
iraprove the existing disclosure scheme,
by amending Regulation X to zstablish
new rules for the provision of the GFE
which would: (1) Clarify the basic
information needed in an “application™
to obtain & GFE; {2) limit fees paid by
borrowers for the GFE, if any, to the
amounts negcessary 1o provide the GFE
itself and exclude amounts used to

ﬂ:(ﬂd on

:mzma‘crs can ma}\e arrangements with
thirg party settlement service providers
0 lower prices for their customers,
provided that these prices and anv
charges are reflectec accurately o the
GFE and are not “marked up™ or “up
charged.” )

Third, the proposed rule would
remove regulatory barriers to aliow
packages Df settlement services and
mortgage loans 1o be made available to
borrowms These transactions would be
even simpler and more transparent for
borrowars, and would allow market
forces. borrower shopping, and
competition to further reduce the costs
of settlement services 1o better achieve
the purposes of the statute,

To accomplish this objective, HUD
would establish a careful
circumscribed safe harbor under RESPA
for “Guaranteed Mortgage Package™
(GMP) ransactions. Any entity (a
lender, broker, other settlement service
provider, or other entity}, hereinafter a
“packager,” may qualify for the safe
harbor as long as it ofers a GMP. The
packager must offer the GMP to a
barrower following his or her
submission of application information,
but before the berrower's payment of
any fee to the packager. The GMP must
include: (1) A guaranteed package price
for & comprehensive package of loan

origination sod virtually all other
settlement services required by the
Jender to close the mortgage (including
without limitation, all apphcatmn
origination and underwriting services,
the appraisal, pest inspection, flood
review, title services and insurance, and
any other lender required services
except hazard insurance, per diem
interest, and escrow depositsh (2} 2
mortgage loan with an interest rate
guarantes, whether wieu the
“Guaranteed Mortgage Package
Agreement’’ (GMPAW is given or sub)ec\
o chanve fprior to borrower lock
oniy pursnant to marke! changes
gvident from an ohservable and
verifiable index or other appropriate
data or meang; and (3) a contract offer
in the form of 8 GMPA to guarantee the

defray later appraisal or underwriting
charges, in order to facilitate shopping
with GFEs; {3) require that loan
originators not exceed the amounts
reported an the GFE regarding their total
compensation, lender reguired and
selected third party services, and
government charges through settlement
{absent unforeseeable and extraordirary
circumstances}; (4] require that loan
originators comply with upper limils or

“tolerances” for specified major

price {or setdement services and the
mortgage interest rate through
settlement, if the offer is aceepted by the
borrower. Additionally, in order to
ensure that the borrower receives the
settlement package of services and the
mortgage loan, the proposed rule wounld
require that the packager sign the GMP A
agreeing to provide the Guaranteed
Mortgage Package at the Guaranteed
Mortgage Package price and that non-
iender packagers have a lender sign the
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A »mum Cescribe me
including all services
required by toe ]enaer to close the

package as '

morigage” but would not itemize the
swec‘ﬁc services to be provided. The
packager wouid, however, be 'equxred
to :nform the borrower if certain iterm:

of interest to the barrower are
anticipated to be excluded from the
package. specifically lender's title
insurance. pest inspections, and a
property appraisal. Additonaily, where
the packager anticipates obtaining a pest
inspecticn. appraisal, or credit report,
the packager must disciose that
infortoation on Attachment A-1 and
ke such decuments available at the
horrower’s recuest. The EUDL-1 wouid
iis: the services uitimately provided, but
not the charges for specific services.

TUD is requesting comments on
whether this approsch satisfies. or
whether alternalive approsches shouid
be deveioped, to ensure that consumers’
rights under TILA and HOEPA are
pm tected while facilitating packaging,

The Secretary is exercising the
sxemption authority under Section
8ie}{5) and Section 15 of RESPA to
establish this Guaranteed Morigage
Packaging safe harboar for those
Guarantged Martgage Package
transactions that meet the requirements
set forth in this rule. The Secretary has
determined that the establishment of
this carefully circumseribed safe harbor
s necessary to allow this class of
transactions to be available to
consuraers and to achieve the purposes
of the Act. The Secretary has concluded
that the availability of these packages o
consurners at single gnaranteed prices
with an interest rate guarantee will
simplify consumers’ shopping for
mortgages and allow them to gein the
benefit of an active competitive
marketplace in which market forces
produce lower settlement costs. For the
same reasons, the Secretary has
determined that payrents among
packagers and participating settlement
service providers and the earnings of

packager in Guaranteed \ior(gace
P:ckages as set forth in this rule, shall
not be construed as prohibited undex
Section & of RESPA as long as the
requirements in this rule are satisfied.
Pursuant to Section B{c}(5] the Secretary
has undertaken the necessary
censultation with other agency heads as
required prior to promulgating this
exemption.

The safe harbor fram Section 8 will
wermit the packager 10 charge for
services within the package and will
permit payments ¢, or exchanges of

other i
'.)GXUCAUQ'
would conmuo {0 pro
any payraents for the referral of
business, kickbacke, splits of fees and
anearned fees between the packager and

ngs o

GFE] and new GMPA. HUL believes
that the content of the material in these

any of the entities participating i the
oa”kam— on the cue hand and entities
outsice of tae package un the other
Znder tize safe harbor, packagers would
provide the GMPA in lieu of a GFE.
HUD regards such provision of a GMPA
as fully, indeed more than, satisfyi
the ref‘uremenk of Section 5 of RESPA
ha( borrowers receive a Good Faith
imate of the amount of charges for
settlement servicss the borrower is
likely to incur. HUD believes that the
GMPA, by providing a Guaranteed
Mortgage Package price encompassing
virtually all settlement charges, along
with  limited number of jtemized
charges, including owner's title
insurance, also more than satisfes the
requirements of Section 4 of RESPA.
Nevertheiess, as long as the
requirements of the safe harbor are
satisfied, HUD is also prepared to
exercise the exemption suthority tnder
Section 19 to create a safe harbor for

gers from the requirem af
Sections 4 and B of RESPA, if it deerns
such an exemption necessary.

The safe harbor is proposed to bz
available only where the wansaction
does not result in a high cost loan as
that terzn is defined in the Home
Owuership Equity Protection Act, 15
U.5.C.1601{Supp 1 1996). The safe
harbor also may not be availeble to
mortgages that exceed other limits, or
mc&uce other featurss identified

rough this rulemaking, resuliing in
unreasonable settiement charges or loan
terms inimical to the purposes of
RESPA.

The proposed rule’s new regulatory
requirsments will appiy to first and
second lien transactions, purchase
money loans, and refinances. Howe
equity transactions are addressed in
§3500.7(f), under current RESPA
regulation. At Question 26 the
Department invites comments on this
issue.

The Department also is fviting
comments specifically on whether, and
to what extent modification of the
existing FUID-1/1A Settlement

tatement and Instruciions, found af 24
CFR part 3500, Appendix A, is

v to make it parable 1o the
new GFE. HUD also announces that it
plans to revise the Special Information
Booklet concerning settlement costs
consistent with the final rule, and 0
develop new boeklets for refinance and
Jjunior lien transactions.

roposed forms gives the consumer the
information needed to shop for loan
preducts and te assist them during the
settlement process. HUD recognizes that
in order for these forms to be useful
shopping tools, they must be consumer
friendly. The Department seeks public
comment on these proposed forzms in
addition, the Department will arrangs
focus growps during the comment
peqoc to elicit comments on how to
make the material in the new p*:'pcsﬁi
forms as consumer friendly as possible
including considering, among other
things, how the new proposed forms are
best compared by consumers to the
HUD-1 and what revisions, if anv, to
the HUD-1 would be most helph

in addition, the Department will
tate the provision of wet based
TImation 1o consummers on seltlement
costs and pursue other efforts 1o ensure
that RESPA regulation encourages
technological advances to faciliate
competition, and lower costs and prices
10 consumers. Bevond this rulemaking,
the Departmert {s examining possible
changes to its rules to facilitate

electronic mortgage transactions
consistent with the Elscaonic
Signatures in Global and National
Commerce Act, Public Law 106-229
‘The Department will also undertake
efforts with Federal and State regulators
znd others to better address
technological changes to lower costs.

additiorally, the Department plas to
finalize the 1997 Secticn 6 transter of
servicing proposed nile; however, in the
meantime the Section 6 larguage in the
statute may be provided in conjuncticn
with the GFE. Separate from this
rulemaking, the Secretary is increasing
the resources dedicated to enforcing and
regulating RESPA.

Following the background materials,
this proposal includes a dascription of
woday’s proposed rule, specific
quastions for public comment, and
proposed rule language, Public
comment on this proposal will be
important to formulating 2 final rule
that is consistent with RESPA’s
purpose, workable in the marketplace,
and best serves the inancing needs of
America’s families.

1. General Backgraund
A. Legal Authority

The Department is propo: ng this rule
in acoordance with 5 U.S.C. 5
Kections 19 and 8{c}(3; of the Reai Estate
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RESPA Overview

ot's seg.; aner fnding that “significam
reforsas in the real estate setiiement
process are needed to ensure that
berrowers throughout the Nation are
provided with greater and mors timely
information on the nature and costs of
the sertlement process and are protected
from the unnecessarily high setjement
charges taat have uwe)opec in some
areas of the country.” I4. RESPA's stated
purpose is 10 “effect certair changes in
the sememem Process sidential
reai estate that will resulu

(1) I more effective advance
disclesure to hame huyers and sellers of
ﬁe(tu.men’ costs;
the elimination of kickbacks or

referral fees that tend to increass
. unnecessariiy the costs of certain

settlement services;

3} In 2 reductios in the amounts
heme buyers are required to place In
escrow accounts pstablished to ensure
the payment of real estate taxes and
Ingurance; and

(4} In significant reform and
modemization of the local record
keeping of land title information.” Id.

RESFA's requirements apply
transactions involving “setdement
services” for “federally related morg age
ioans.” Under the statute the term
“settlement services” inchudes any
service provided in connection with a
real estate settternent.® The term
“federally related mortgage loan™ is
broadly defined 1o encompass virtually
all purchase money and refinance
monaagss 9 Section 4{a) of RESPA

¢ These services inclide. but are not limited to,
“ite searches, title examinations, the provision of
titie gertificates. utle insurance. services rendered
77 am attorney. the preparaticn of documents,
propery survevs, the tasdering of credii reparts o'
aapraisals, pest avd fangus inspections. services
zendered 3y a read estals agent ot broker, the
origination of @ federally Telated mortgags joan

mn.udmg ut mot limited 1o, the taking of Joan

loan ing, and the T
aad fundiog of loans). and the bandiing of the
processing, and ciosing of setlement.” 12 U.S.C.
2BO2(3L.

% Snecifically, the term covers mortgages “sacured
by & it or nusordipate Hen oo 1 sxdenda} reaf
propesty {including individoal wnits of
andommnm and cooperatives} designed
Iy for the occupancy of one to four

2By wunts of whichare

instased by the Federal Goverament o i mads in

whole o in part ader which 1sreg\.mmc

tw auy agency of the Federal Government”

“insured gonsaatees supplemented or ssined i
f the

Fedderal cha:‘:mzm E
Mas, Cinnie Mae, Freddie Mac or an institutes

requires the Secretary io develop
preseribe “g s@nca:@ form for the
swatement of sett emcn\ costs which
skall beused * * * as the standaerd real
estate settiernent form in all transactions
ir. the United States which invelve
zlated mortgage loass.” The
rule further reguires that the form

“conspicuously and clearly itemize all
charges imposad upon the borrowsr and
all charges imposed Gpon the seiler in
connection with the settlement. * * "
Saction § requires the Secretary to
vrescribe a Special Information Boaoklet
for berrowers. Section 3{c} reguires that
a Good Faith Estimate (GFE) be
provided at or within 3 days of lcan
application, authorizes the Secretary 1o
prescribe the contents of the GFE, and
requires that the GFE state “the amount
or range of chaxges for specific
setlement services the borrower is
likely to incur in connection with the
settlement as prescribed by the
Secrelary.” Notics of transfer of
servicing language was added to RESPA
at Section § in 1990 and amended most
recently in 1998, and requires
notifization te borrowers at the time of
application for the mortgage, and during
ihe life of the loan, of whether the
servicing of the loan may be or has been
assigned, sold, or transferred.

Section 8{a} prohibits any person from
giving and any person from accepting
“any fee, kickback, or thing of value
pursuant 1o any agreement or
nndersxandmg, oral or otherwise,” that
real estate setilement service business
shall be referrad 1o any person. 12
U.S.C. 2607(). Section 8(b) prohibits
anyone from giving or accepting “any
portion, split, or percentage of any
charge made or received” for the
rendering of a real estate settlement
service “other than for services actually
performed,” 12 U.S.C. 2607{b). Section
8(c} of RESPA provides, in part, that
“Injothing in {5 hall be
construed as proh.mtmg = * 7 {2) the
payment 1o any person of 2 bona fide
sa}ax‘\ or compensation or other
payment for goods or facilities actually
furnished or for services actually
pecformed.” * * * or “{S) such other
payments or classes of payments or
ather transfers as are specified in
ragulations prescribed by the Secretary,
after consultation with the Attorney
General, the Secretary of Veterans
Affalrs, the Federal Home Loan Bank

from which it will be purchused by Freddie Mas,
o is made in whole or in part by any loan
originator, among other things, “who roakes or
iavests in resideatial real estate loans aggregatiog
more than $1.000,000.00 per vear " 12 USL
2602(3).

Board,'© the Federal Deposit Insuran
Corperation. Uze Board of Go 3
the Federal Reserve System and
Seeretary of Agricalture.” 12 U
2307{c)(2
Section ¢ forbids any selier of
property from requiring buyersio
purchase litle insurance covering the
property from any paricular title
Com;any as a condition of sale. Section
10 limits the amounts that lenders or
servicers may require borrowers to
deposit in escrow avcounts, and
sequires that borrowers be provided
with both initial and annual escrow
account stalements. Section 12 prohibitg
lenders and loan servicers rom
imposing any fee or charge on any other
person for the preparation and
submission of the Settlemnent Statement,
the escrow account statements required
upder Section 10(¢), or any disclosures
required by the Truth in Lending Act.
Section 19 of RESPA speﬂmcallv
authorizes the Secretary “to prescride
such rules and regulations. © * * and o
grant such reasonabie exemptmns for
Classes of transactions © =, as may be
necessary to achieve the purposes of
{RESPAL™”
B. Beckground
HUD's RESPA Rules
In 1973, HUD promulgated its firgt set
of RESPA rules including limited
disclosure requirements. Real Estate
Settlement Procedures and Cost, 40F.R.
22443 {1975). These rules included a
rgquirement that the HUD-1 form be
given to borrowers within seven days of
aloan commitment, with the provision
that estimates were permitied for those
itexns the lender could not accurately
provide cost information for at the time
of loan commitment. Congress ameaded
the RESPA statute io 1976 and incladed
atequirement that borrowers be
provided with a Good Faith Estimae
along with the special information
booklet at, or within 3 days of a lean
applicaticn. Following these
areendments, HUD promulgated rules i
1977 that included a suggested format
for the GFE and requirements for its
provision to borrowers ai or within 3
cays of application, as well as a
Uniform Settlement Statement,
designated as the HUD-1, 1o itemize
settlement chages to borrowers in every
settlement involving a federally related
morigage Ioan where there is & borrower

BOTS of

197The Federsl Home Loan Baak Boaxd {(FHLBE}
od Effective Ostober 8, 198, by the
Fmanciai institutions Resorm, Recovery. and
Enforeement Act of 1969, {Pui 102-73), Ite
suzcessar sgency. the Office of Theik Supervision,
Deparement of the Treasury. asswmed the FHLBE's
egulalory funetions.
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instructions and
S useE.
1892, HUD amended
10 ;m;‘emen‘l the 1984
amendments to RESPA establishing a
ntrolled business exemptios” {now
known as an “affiliated business
exemption’’}, s controlled {ncw known
as an “affiliated”) business disclosure 1o
he provided at the time of a referrai. and
a disclosure of required providers to
accompany the GFE. 57 FR 4960C. The
1992 amendments also made other
1 cant additions and changes,
defining the term morigage
and appﬁmg disclosure
requirements 1o morigage brokers, as
more fully discussed below. In 1894, at
59 FR 6506, HUD amended its rules to
conform with the 1992 amendments 10
the law covering refinancings and junior
lien transactions. At that time, UD
promulgated & new disclosure form, the
HIUD-14, for vse in refinancing and
subordinate loaz transactions where
there is no seller. While the 1992 and
1884 amendments necessitated
additional disciosures. the formats of
the GFE and HUD-1, and the disclosure
requirements, have remained
substantially unchanged since they were
originally established in 1877,

Contents of Good Faith Estimate and the
HUD-1

HUD's RESPA rules require that
lenders and mortgage brokers who are
not exclusive agents of lenders provide
3 GFE to ali applicants for fedexally
related mortgage loans, and contain a
suggested format iz Appendix Cto 24
CFR part 3500. The suggested GFE
format lists twenty common settlement
services and provides spaces for the
charges far such services. The
instructions indicate that any other
possible services and charges should
aiso be listed.2? The GFE provides a
plage for the “amount of or range” of
each charge that the borrower is likely
to incur in connection with the
settlement. Between the name and
amount of each charge is a reference to

7+ HUID's RESPA rudes. found at 34 CFR part 3500
(Regulation X), currently cefine 3 "mortgage
bruker” to be “*a person {pot an employee ar
exclusive agent of a lender) whio brings a borrawer
and lender together to obtain a federally-related
mostgage loan, and who renders services” as
described in the rule (24 CFR 3500.2(4).
necifically. the GFE format lists the loas,
origination fee. joan discount fee, appraisal fee,
esudii report, inspection fee. mottgage broker fee,
E:LG access fee, tax related service fee. intetest at

“doltazs™ per day, mortgage msurance premium,
hazard insurance prewim, Teserves, settiemeat fee,
abistract o7 sitle search. docwmen! preparation fees.
attormey . title losurance, *ecotdmg fees. citv/
COURBLY (3X Slamps. state tax. Survey. pest mspection
and the form provides space for additiona! fees that
Ay be added.

{es

whers the seme charge will be disclosed
on the HUD-1 or FUT 1-4 at
settiement, If the lender requires the use
of particular settlernent service
prcvider(s) angd sequires the bomower Lo
v for any portion of such provider’s
services, the rules require that the GFE
state: that the use of the provider is
required and that the estimate is based
on the selected provider's price: the
provider’s name. address and telephone,
and the nature of any relationship
between the provider and the lender.1®
The current CFE does not identify the
particular ltems that the borrower may
shop for after he has selected a lender
or broker, such as a title or seftiement
agent, title insurance, and a pest
inspector.

The BUD-1, described in detai} in
Appendix A of HUD's RESPA rules,
discloses the charges at settlement in
major groupings or series. The left hand
column on the front of the HUD-1
summarizes the borrower’s wansaction,
listing the cash due at settiement from
the borrower, as a result of the gross
amounts due less any amounts paid by
or on bebal{ of the borrower prior 1o
setlement. This part of the EUD-1 lists
credits to the borrower as well as the
total settlement charges due from line
1400 on the back of the form. The right
hand column on the front of the HUD-
1 suminarizes the seller's transaction,
listing the total amount due to the seller
as the gross amount due to the seller
adjusted for items such as settlement
c‘na:ves 1o the seller and the payoffis} of

v marigages, and any other items due
"em seller {sx.c:: as taxes), to arrive at
a total amount due seller.

The 700 series of the HUD-1 lists real
estate broker comumissions; the 800
series lists origination fees and certain
third party settlement services payabis
in connection with the loan: the 900
series lists items required by the lender
to be paid in advance: the 1000 series
lists reserves deposited with lender; the
1100 series lists all title related charges;
the 1200 series lists government
charges; the 1300 serigs lisis any
additional settlement charges; and line
1200 discloses the total settlement
charges.

The current GFE and HUD-1/1A
forms require a listing of the settlement
charge for each service, which appears
to have led to an increasing proliferation
of enumerated services by individual
settlement service providers (e.g., loan
originators, title agents, etc.}and an

2 24 GFR, 3580.7{e}{3). Except for a provider that

is the Jender’s chosen attormey, it reporting
agency. or apprasser. if the lendes is ip an affiliated
busivess relarionship with e provider (see
§3500.15), the lender may ot require the use of
1hat provid

artificial separation and nflation of the
total sharges of

certain settlement
ione'
tal cosis to borrowers than a more
consolidated list would provide. For
example. the cuzrent requirements
encourage loan originators to charge for
several separate '‘services’
origination, document preparation,
document review. Similarly, title
service providers arz required to
separate their charges into “abstract.”
‘‘decurment preparation,” “attorney’s
fees,” and other cha.g»s Moreover,
peither the GFE nor the HUD-1 specify
the tota} amount of fees that each maior
recipient receives and retains, including
the lender, the broker. and the title
agent. It is reported that some-
originators charge “junk” fees for
“services” to increase profits by fillirg
in as many blank lines on the form as
possible. It also has been reported that
some originators compete on rate and
points when giving quates and then
charge a variety of additional fees to
increase their profits.

Provision of the Good Faith Estimate

The RESPA rules require that the loan
originator must provide the GFE either
by delivering it or placing it in the mail
10 the borrower not later tnan three
business days after a loan application1#
is received or prepared. In practice, loan
originators frequentiy insist on the

rrower's completion of a full
application form and payment of a
significant fee to cover the costs of an
mpraisaﬁ and credit check before 2 GFE
is provided. Therefore, by the time that
the borrower receives a GFE he or she
has typically already selected a
particular loan originator, and paid
substantial fees, and is highly unlikely
to shop further for another loan
ariginator. In addition. because the GFE
is not generally provided until the
barrower applies for a loan, the form
does not provide borrowers with
sufficient opportunity to focus on and
compare the full costs of the originator
and other major recipients of fees, nor
does it indicate clearly other individual
setiement services including title
services that the bomower may shop for.
Borrowers must shop on their ownl
without the aid of a GFE
Cuwrent Definition of “Good Faith”

HUD's RESPA rules currently require
that = GFE must be made in good faith,
bear a “reasonable relationship” to the
charge the borrower is likely 1o be

“<The rules define an “spplication” as the
of a bor financial in
anticipation of 2 credit decisios javalving 2
jederally related loan on  specific praperty. 24 CFR
2500.3(b).
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pas satilerment. and “he
ised upon experience in the Jocality of
the morigaged property
3500.7{cH2;. The rules, however, do not
establish any bright lines oz tolerances
to assure that there is. in fast. a
reasonable re;auonsh‘p between these
estimaies and foal costs at settlement
Although the rules de requirs additional
disciosure where the lender requires the
use of a particular provider, stating

the lender must “make its estimate
based upon the lender's knowlecge of
the amoeunts charged by the provider,”
the raies do not establish any bright
lines for the ioan oripinator with respect
to their estimates of these cr other third
partv charges, or even with respect to
their own charges, 1d.*® Under HUD's
rules, charges on the Good Faith
Estimate are to be disclosed as *‘a dollar
amount or range of each chargs” which
will be listed in section L of the HUD~

1 or HUD-1A. Frequently, barrowers
report to D that brokers’ or lenders’
own charges at settlement include one
or more additional fees that were not
disclosed on the GFE, or that the
charges for particular services rendered
by or for the loan originator
substantizlly exceed the estimated
amounts. RESPA contains no sanciions
for inaccurate or incomplete GFEs, or
even for outright failure to provide a
GFE. Bank and other regulators do
enforce these requirements with respect
to regulated institutions, although other
originators are not subject to such
enforcement.

Use and Provision of the BUD~1,
HUD-1A

Settiernent agents are requlred 1o use
the HUD-1 in every settlement
transaction involving a federally related
mortgage loan in which there is a
borrower and a seller.'® The settlement
agent is reguired to complete the HUD-
1 in accordance with the instructions at
Apgpendix A to HUD's RESPA rules and
o deliver a completed HUD-1 (er HUD~
1A whete applicable] at or before the
settlement to the borrower, the seller (if
appicable), and the lender (if the lender
is not the settlement agent) or their
agents. 24 CFR 3500.8{al. RESPA and

* While tie current rules heed improvement,
they are pot entirely withowt standazds., They do
equire estimates 1o be 14 good faith and tel] the
Sorrower what charges be ot she is likely <o incur
at setlement based on the originatar's experience.
For exarmpie, on July 5, 2002, HUD issued a letier
to the State of Washington that indicated that a
range of charges of 0-$15.000 an 2 GFE for points
did ot mee: these requirements.

€16 Ynder cuzment nales, where there is a
Yorrawer ant o seller. such as iz a refinance or
s su:mrcma(e tier loar. the HUD-1 may be utilized

the borrgwer's side of the HUD-1 statement,

o the

HUD's RESPA ruiss permit the busrower
to insgect. a dav before settlement. the

HUD-1 or HUD-14 contain g those
iems that are known o the settlement
agent at the time of the inspection, 24
CFR 3500.10.

Murtgage Brokers ¥

A the time RESPA was enacted,
ingle-family morigages were mainly
sted and held by savings and
joans, commertiai banks, and morigage
bankers. During the 1980's and 1980’s,
the rise of secondary mortgage market
fipancing resulted i the emergencs of
new retail entities, notably mortgage
brokers, to compete with traditional
mortgage originators, iending
institutions, and mortgege bankers,
Today. mortgage brokers are estimated
to originate more than §0% of the
nation’s mortgages.

Morgage Droke's nssemxal’v provide
retail lendmn serv ﬂcxudmg
counseling bor‘owers loan products,
collecting application iformation,
crdering required reports and
documents, and otherwise gathering
data required to complete the loan
package and mortgage tansaction. As
retailers, brokers also provide the
borrower and lender with goods and
facilities such as reports, equipment,
and office space to carry out retail
functions.’® The amoust of work
mortgage brokers provide in particular
transactions depends, in part. on the
level of difficulty involved in qualifying
applicants for particular loan programs.
Differences in credit ratings,
employment status, levels of debt,
assets, and experience frequently
wanslate into varying degrees of effort
required to originate a loan, Also,
mortgege brokers may be required to

- perform different components of

crigination services {i.e.. underwriting}

+>In the discussion of mortgage brokers in the
backgraund section of this preasable. the temm is
being used in 2 broades sense than the proposed
amended HUD definition. and the way the lerm is
used thrnughowut the rest of the proposed zule. In
tus section when referriog to morigage brokers the
term atso lcludes those individuals who ar the
zeal sowrce of fonds through 2 warehouse e of
credit oy otherwise,

8 HUD Statement of Policy~1999-1 Regarding
Lendet Payments 1 Mortgage Brokers provided 2
list of compensadle loan origination sarvices
originally developed by HUD in 3 response fo an
m the Independent Bankers Association
of Amevica (IBAA), which HUD censiders relevant
in evaluating morigage broker services. In analyzing
each tansaction to determine if services are
performed by mortigage brokers, HUD stated that it
believes the 1993 Statement of Poiicy should be
used as 4 guide. As staled there, the BAA list is
Dot exhsustive, snd while tecknology is changing
the process af performing setdement services, HUD
believes that the list is still o gemerally acourate

of

D15 mar be used as an

services.

I ¢ specific agreements with
individual wnolesais lenders.1¢

Marigage brokers have various me:
of obraining funding for the loans the
criginate. Some mortgags brokers close
mortgage loans in their own nu:xe buv
at the time of settlernent. transfer
loan to a lender that sunuhaneausw
advances funds for the loan.
lmmediately after the joan is
consummated, the mornigage broker
delivers the loan package o that lender,
inciuding the promissory note,
mortgage, gvidence of insurance, and <l
rights in the loan that the mortgage
broker heid. This type of transaction is
kpown in the lending industry, and
defined in HUD's regulations, as “table
funding.”

Some morigage brokers function
purely as intennediaries between
borrowers and lending sources. They
originate loans by providing loan
processing and arranging for the
provision of funds by lenders. Loans
which they originate are closed in the
names of the funding lenders.

DOther mortgage brokers originate
loans that are closed in the mortgage
brokers' names, fund the loans
temporarily using their own funds ora
warehouse line of credit, and sel! the
loans after settlement. These
transactions by morigage brokers are
treated similariy to loans made by
worigage bankers, and other lenders,
and hence any compensaton received
by the mortgage broker, as a result of the
bora fide transfer ofa loan obligation in
the secondary market, is not sub;%! te
Secnon & of RESPA due to the

econdary market transaction”
exemptiom 24 CFR 3500.5(b}7).

Mortgage Broker Functions and
Compensation

Since the advent of morigage brokers
ic the mid-1960s, there has been
confusion among borrowers concerning
the mortgage broker's functions and
fees,—i.e., whether brokers do or do not
shop on the berrower’s behalf, as well
as how they are paid and how much
they are paid, and by whom.

Some mortgage brokers indicate to
borrowers that they will, in essence, act
as their agent to shop ior the best
mortgage loan for them.2® Other brokers
state that they work with 2 number of
funding sources to provide loaps, and

197}

« terms “wholesale lender” or “funding
lender” are used throughout the docutnest to mean
= lunder who does not originate the morlgage losn
‘bt provides funds for the Joas and may purchase
the loan.

15 some states. for Examnl
morigage brokers m:
relationship of
‘borrower.

Nan.h Caralina,
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i0an with one
e for their borrswor. Whether
brokers serve as the borrower's agent as
2 strict legal matter, the fact is that many
brokers are perceived by borrowers 23
shopping on their behalf i for the DES\
loan tc mest the Dorro er's

opping themselves for the joan
iginator and mortgage product that
best meets their needs.

Morigags brokers receive
corhpensation for their services by
various methods. A broker may be paid
directiy by the borrower, indirecty by

the tender or wholesale jender who
purchases the mortgage loan, or throngh
2 combination of both. Brokers may
charge borrowers directly at or before
settlement for loar origivation as well as
for nther services including the
application, document preparation and
document review. In some cases, oroker
origination charges may be denominated
@s an origination fee and sotmetimes as
&x “origination point” {one point equals
1% of the loan amount), while other
fees for named services {e.g.. application
fees, document preparation fees,
pmcess:ng fee, erc.} are charged as

Darate cost items on the GFE.?* Some
b*akvs receive both percentage based
fees and fees for named services.

‘Whers brokers receive a payment for
compensation from someone other than
the borrower, most coramoniy the
lender, it is called indirect
compensation. Such indirect
compensation from lenders is ordinarily
based upon an adove market interest
rate on the loan entered intc by the
broker with the borrower, This type of
corapensation is often referred toas a
*vield spread premium,” {YSP) though
it sometimes shows up under a different
label, 2.g. servicing release premium.

The use of a YSP can reduce up font
settlement costs to a borrower by
Building these costs into the borrower's
interest rate and monthly payments over
the life of the borrower's loan. In issuing
RESPA Policy Statement 20011,
discussed in greater detail below, HUD
stated that borrowers should continue to
have the choice of paying their tatal
settlement costs up-front or using the
vield spread premium payment as a
credit to pay all or part of these costs.
Consumer advocates assert, however,
that ail teo frequently brokers place the
barrower in an above parrate loan
without the borrower’s knowledge,
provide the borrower with little or oo

* Mortgage broker fees are nol always described
iv the same terms. Semetimes martgage brokess fees
@s sxpressed in straigh dollar smounts and

- ommts” are charges based
the borrows

oz, Points

o Tont
the YSP payment solely
P v as & means of increasing
their tow! compensation.

Current Broker Disclosure Requirements

inder HUD's current mles, wher
morigage brokers originate and table
fund fcans or ac ntermediaries, they
are required to gisclose their diregt
cnarges and any indirect payments to be
made to them ox the GFE, and deliver
or mail it to the borrower no later than
3 days zfter loan application. 2 CFR
3500.7(a)~{c). Such disclosure must also
be provided to borrowars, as a final
"\xu at settlement on the HUD-1 and
T-1A settlement statement. 24 CFR
3300 8. In table funded and
intermediary ransactions, direct broker
fees are treated like the fees of other
settiement service providers, such as
title agents, attorneys, appraisers, ete,
whdse fees are disbursed at or before
settlement. However, HUD's current
rules require that on the GFE and HUD~
1, lender-paid {indirest] mortgage broker
fees are to be shown as “Paid Outside
of Closing™ {P.Q.C), listed outside the
cohumns, and excluded from the
computation: of borrower’s total
settlement costs. 24 CFR 3500.7{a}{2).
This approach does not assure that YSPs
are understood and credited to the
borrower to reduce up front settlement
costs.

Disclosure of Fees by Lenders

Tenders are also compensated by
borrowers through various methods.
When lenders originate mortgage loans,
they may charge borrowers directly at or
before setlement for loan origination as
well as for other services including the
applicatior, document preparaticn and
document review. In some cases, lender
grigination charges may be denominatzd
as an origination fee and sometimes as
an “origination point” {one point equals
1% of the loan amount), while other
fees for named services {e.g., application
fees. document preparation fees,
processing fee, etc.) are charged as
separate cost itews on the GFE.2?

Lenders mav also require “discount
points” from the borrower for the stated
purpose of Iowering the interest rate of
the loan. It is unclear to what extent
discount points represent the present

3 Lengers” Jees are not shways described in the
same ters. Sometimes jenders: fess are expressed
in straight doliar amounts and sometimes as
“points.” “Points” may be used to describe
“origination fees” or "'discowwat poiats” and both
types of poinis may e charged in the same
transaction. “Points™ are just percentage amounts of
the borrowers joans, and thes oints,” just like
amy other terms wsed to describe fees o Joan
origmators, have a dollar squivalent o the
borrower.

value of the difference betw:
rmortgage interest rate and the
the loar o ong nand. of Pro

The functional equivaient of z yield
spread premium may also be present in
toaus originated by lenders. Lenders
routinei¥ offer loans with low or no up
Front costs requited at settlement. They
can do so just like brokers do by
charging higher interest rates for these
loans and then recouping the costs by
selling the loans into the s secondary
market for a premium representing the
difference between the interest rate on
the loan and the par. or wholesale
market interest rate. Allernatively, the
lender can hold the loan and sam the
above market return in exchange for any
lender paid settlement casts.

HUD's curent rules require lenders to
disclose only direct fees paid to them by
borrowers including origination fees or
“originstion points” as well as other
direct fees for named services and
discount points. However, neither the
current GFE, nor the HUD-1, provides
tatals of 21} charges paid 1o the lender,
The rules also do not require lenders to
disciose indirect fees sarned in
secondary markst transactions frowm the
sale of borrowers’ loans. This is becanse
the cempensation earned from the bona
fide wansfer of the loan cbligation in J'se
secondary market is exempt from HiJ
RESPA rules, HUD's RESPA rules
provide “{iln determining what
constitutes a bora fide transfer HUD
will consider the real source of fuading
and the real interest of the funding
jender.” 24 CFR 3500.3(b){7). HUD's
rules explicitly provide, however, that
table-funded mortgage hroker
transactions are not secondary market
transactions, Lender sales into the
secondary market are considered
secondary market transactions.

D«

Legality of Mortgage Broker Fees

Over the last decade, there has been
persistent litigation concerning the
legality of indirect fees {0 mertgage
brokers. More than 150 lawsuits have
been brought since the mid-1990s
seeking class action certification, based
in whole or in part on the theory that
the indirect fees paid by Jenders to
mortgage brokers are fees for the referral
of business in violation of section 8 of
RESPA.2

heid inusally that indirect iees i monga
i the jorm of *'yieid soread treminms” violate
sn:':uon 8lajof R..S"‘ s seferral feea }mwever

Cantieys
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in 1992

unded or mdxxec fees paid by
jznders to drokers are per se legal or

gzl See Hlustrations of Reguirements
FRESPA, Fact Situations 5 and 12 in
Appendix B to 2¢ CFR part 3300. The
rule specifically listed ““servicing release
premiums” and “yvield spread
premiums” as fees required 1o be
itemized on the HUD-1/1A Settiement
Statement. Accordingly, while the rule
specifically acknowledged the existence
of suck fees and provided itlustrations
of how they are to be reflected op HUD
disclosure forms. KUD tock the position
that the rule does not create a
sresumption of per se legality or
ittegaiity,

B"TW 1 1992 and 1998, HUD
provided various interpretatons and
other issuances under its RESPA rales
stating the Department's positicn that
the legality of a payment to 2 morigage
broker does not depend on the name of
the pam'cular fee. Rather, 5UD has
consistentlv advised that the issue
under RESPA is whether the total
compensalion 1o & morigage broker is
reasonably related to the total value of
the goods or facilities actually furnished
or services actually performed. If the
compensation, or a portion thereof, is
not reasonably releted 10 tae goods of
{acilities actually furnished or the
services actually performed, there isa
corpensated referral or an unearned fee
in viclation of Section 8(a) or 8(b) of
RZSPA, whether the compensation
results from a direct or indirect payment
or a cornbination thersof.

In- 1995, as a resull of concerns that
the requirement that mortgage brokers
disciose indirect fees placed mortgage
brokers on an unequal footing with
other mortgage loan providers, and that
infermation on indirect fees was
confusing te borrowers, HUD issued 2
progosed rule 1o obtain the public's
views on the disclosure and legality of
broker fees. 60 FR 47850 (September 13,
1995). At that time, plaintiff borrowers
began initiating class action Jawsuits

Cuipepper v. Inland Morsgage Corp., 953 F.Suny,
367 {N.D. Ala. 19878, The connt held that a pavroent
Sor 2 toan above market was permissible woder
secrion B{c) of RESPA o5 pavment for 2 " good.”
Berbosa v. Vorget Mortgage, No. 94-1934, U.5.D.C.
Southern Disgict of Florida; Martinez v.
Weverhouser Mergage. Na. $4-160, US.D.CL.
Southerc. District of Florida: Monoz v. Crossiont
#Mortgage Company, Civil Action No. 9632260,
1.8.D.C. for the Distict of Massachusetis, Thest
last two Federal district crarts eonchaded that vield
spread premiwres jov differentials] were not pe: se

ations of RESPA and therefors refused 1o centify
s acticns of his issue.

claiming that pavments to mortg
brokers oy lenders were per se illeg
Sherdy afterwards, HUD embarked on 2

negotiated rulernaking on thess subjects.
See notices published en Ociober 25
19935 {80 FR 54794) and December §
1945 (60 FR 63008},

The 1995-1996 negotiated rulemaking
o1 mortgage broker fee: did not result
in a finel rule. 1t did, hawe‘«er, result in
4 clear consensus by rulemaking
participants that borrowers were
confused about the functions of
mortgage brokers and the amounts and
sources of their fees. See Report on
Negotiated Rulemaking on Mortgage
Broker Disciosure—Final Report, A.L.J.
Alan W, Heifetz, (July 19, 1996). This
coafusion may translate into borrowers
failing to compare services aad fees,
thereby paying unnecessarily high
settlement costs. Most of the rulemaking
participants, except for the
representative of the mortgage brokerage
industry and one consumer advocste,
agreed on a regulatory framework that
would create a pre-application
agreement between a borrower and a
broker fully disclosing the broker’s
function and compensation, in return
for @ limited “'safe harbor” for
transactions where these contracts were
entered into. In 1997, HUD issued 2
proposed rule on mortgage broker fees
that would have established a safe
harbor for brokers who contractually
comuuit to horrowers regarding their
total compensation, aleng the lines
agreed fo by the majority in the
negotiated rulemaking. The proposed
rule also provided that during the
rulemaking process, a ceiling on the
amount of fees eligible for the safe
harbor would be established to protect
against predatory lending. The rule was
strongly opposed by th2 morgage
brokerage industry and other segments
of the mortgage industry. HUD did not
finalize the 1997 rule and efforts to do
so were soan eclipsed by HUD's effort
to clarify its position on the legality of
mortgage broker fees under existing law.

1999 Statement of Policy on Lender
Payments to Mortgage Brokers

In 1998, in the Conference Report on
HUD's 1398 Appropriations Act,
Congress directed HUD to elarify its
position on the legality of mortgage
oroker fees and to work with industry,
Federal agencies, consumer groups, and
other interested parties on & statement
of policy on the subject. The Report also
stated that Congress never intended
payments by lenders for goods or
facilities actally farnished or for
services actually performed o viclts
Section 8{a) or {b) of RESPA.

On Marm . 199%, in response to
Congress's directive, RUD issued

RESPA S:atement of Policy 19693

Regarding Lender Paymenis to Mortgage
Brokers, following extensive discussions

with industry, cansumer groups. and
essential agresment among them on the
interpretation smbodied n the
Statement. The Staterment said that, in
applying Section 8 aad HUD's
regulations to lender paviments o
mortgage brokers, HUD did not consider
such payments to be iegal or illegal per
se. The Statement said that the “fo s i
cases and classes of ransactions are
illegal if they violate the prohikitions of
Section 8 of RESPA." 64 FR 10084,

The Statement established a two-part
test to determineg the legality of lender
pEvVIDents to morigage brokers under
RZSPA which requires that: (1) Goods or
facilities must actually be furnished or
es actually performed for the
compensaton paid; and {2) payments
must be reasonabiy related to the value
of the goods or facilities that were
actually furnished or services that were
actually performed. In appiying this
test, HUD stated that total compensation
should be scrutinized to assure that it is
reasonably related to goods, facilities. or
services furnished or performed to
determine whether { is legal under
RESPA.

As a Statement of Policy, the 1995
Statement interpreted HUD's existing
rules. Nonetheiess, bevond these ruies,
the Statement emphasized the
importance of disclosing brokerage fees,
including yield spread premiums, to
borrowers as early as possible in the
burrower’s process of snopping for a
mortgage. See 64 FRat 10087,

The 1899 Staternent sa

There is no requiremen: uader
existing law that consumers be fully
informed of the broker's services and
compensation prior to the GFE.
Nevertheless, HUD believes that the
broker should provide the consumer
with information about the broker's
services and compensation, and
agreement by the consumer 1o the
arrangement should oecur as early as
oossible in the process. N’thgage
brokers and lenders can improve their
ability to demonstrate the
reasonableness of their fees if the broker
discloses the nature of the broker's
services and the varicus methods of
compensation at the time the consurmer

34The 1999 Stuterment of Policy alse said, “itthe
Department considers that higher interest rtes
aloge cannot justify higher 1otal fees 16 montgage
hrokers. All fees will be serutinized as paxt of total
comnens—ab:m to determios that ot compensation
5 1o the gasds or facilities
of services actually performed

©4 FR 10084.
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s the possibility of 2 loan

% at 10087,

Post 19941 Statement of Policy Circult
Court Decision

After HUD issued {13 1999 Statement
f Pocy. most Federal District coure

held that vield spread premium
payments from lenders to mortgage
brokers are tegal provided that such
DavInants meet the test for legality
articulated tn the 1999 Sia’emem of
d ohe’mse campon with

m uulpesoe"v Frmn

Pol

it upheid class
in g case alleging thal vield
spread premiums vickated Section 8 of
ESFA where the defendant lender,
pursuant to 2 prior understanding with
meortgage brekers, paid vield spread
prembums 1 brokers based on the
lender’s use of a rate sheet and the
‘brokers' delivery of above par interest
rate Joans, without the lender knoswing
whether, or to what extent, the brokers
had performed services. The court
concladed that 2 jury could find that
vield spresd premiums were llegal
kickbacks or referrdl fees under RESPA
where the lender’s payments were hased
exclusively on interest rate differentials
reflected on rate shests, and the leader
had po knowledge of what services, if
any, the brokers had performed. The
court alse said that HUD's 1999
Staement of Policy was ambignous.

Following Culpepper,?®
reprasentatives of the mortgage industry
urged HUD to issue a clarification {o the
1999 Staterment of Folicy to make clear
that the lenders could make pavizents to
brukers through rate sheets and that, to
properly apply the 1899 test, all
payments must be examined. not simply
the payment from the lender. 1o

-determine if the broker's total
compensation is reasonabie. These
representatives said that if the
Culpepper interpretation prevailed,
without ferther guidance from HUD, the
industry could oo longer offer vield
spread premiurns a3 an option to
borrowers to lower their up front
settlenent costs.

Representatives of the mortgags
industry, including representatives of
the Mortgage Bankers Assceiation and
the Natjonal Association of Mortgage
Brokers, assured the Department that
following a clarification by BUD, they

Tn this propased e Culpepper wefrs o

Culpepper v invin Morigoge Corp. 253 F.38 1374
125 Cis. 2001}, There weve saclie 't;;mxeri

desisions n this sasme Nivgatio.

50 would suppert & HUD rule
2quiring improved fee disclosure, 2

o

Statgznent of Folicy 20011
On October 17, 2001, the Departmant
issued Statement of Policy 2001~1.
Clarification of Statement of Policy
19991 Regarding Lender Payments to
Morigage Brokers, and Guidance
Concerning Unearned Fees Under
Section 8(b). The 2001 Policy Statement
reiterated and clarified the test
articaiated in the 1999 Statement of
Policy that where cormspensable services
ace pe {orzoed, application of both pants
of the HUUD test is reomred befora 2
determination san be made ©

The ’cm Policy Siziement also
spenificaily ac}\nou dged the ntilite to
aorrawsrs of theating and reporting all
interest rate based lender payraents as
monies belopging to the borrower. The
Policy Statement endorsed this
approach. stating:

{1}t hias Seen suggested to the Depariment that
eld spread premium shouid be reported
as & credit to the borrower in the “200"
seriss, among the “Amoumis Paid by orin
Behalf of Bor-ov:e'—s The :or\e!u}"e' or
horgeuwner could then see that the vield
soread premivm is reducing closing costs,
and alsc see the extent of the raduetion.
""D believes thal improved easly
broker

e legality of a lender payment 0 &
morigage broker. 56 FR 530352, 53056~
53, The 2001 Statement also said:
In)eitber Section 8(a} of RESPA nor the 1899
Statemen:, of Palicy supports the conclusion
that a yield spread premivm can be
presumed to be a refecal fee based solely
upos the fact that the lender pays the broker
2 ¥ieid spread prevaivm that is based upon
arate shest. or beca\\se the lender does xot
bave specific kpowledge of what servic:
broker bas peciormed. 66 FR 33052, 53035,

The 2001 Statsment of Policy adso
interpreted HUD's existing rules then
further detailed what ZUD regards as
meaningful disclosure of mortgage
broksr fees to borrowers:

campensation and e eawry spread
Dresuums as credits to borrowers on the GFE
a:ad the HUD-1 setterment satement are both
nd complementary forms of
msc.osure The Deparcment believes that
used wgether these methods of disclosure
offer greater assurance that lender payients
to morigage brokers serve barrowers’ best
imterests. 66 FR 33058,

C. HUYs Conunitment to Mortgage
Rejomv

The HUD-Federal Reserve Report

Sinee the mid-1996s, HUD has been
examining ways 10 improve the
morigage procsss for borrowers to lower

T HUD's view, 1 ! disch

settiement costs.?” In June of 1998, in

includes masy types of information: What
services 8 mortgage hroker will QeVEorm the
amount of the brakec’s total e

response 1o 2 Congressional directive in
Section 2101 of the Econonic Growth

perforruing those services {including any

yield spread premiwn paid by the lender),
snd whether o not the broket has an agency
or fiduciary relationship with the horrower,
The disciosure should also make the
borrower aware that be or she may pay

higher up front costs for 2 mortgage with s
lower intetest rate. or conversely pay a higher
interest Tate i return for lower up Fout

costs. and should ldentify the specific trade-
off between the awount of the increase i the
borrawer's monthly payment (and also the
incresse In the interest rate} and the amount
by which up fropt costs are reduced. HUD
believes that disclosure of this information,
aad written acknowledgment by the bcrmwe:
that he or sbe has received the

and 3 Paperwark Reduction
Actof 1996 (?ub L. 104268, 110 Stat.
3808}, HUD and the Board of Govexnors
of the Federal Reserve {"the Board™)
issued 1 joint report on reforming
RESPA. The HUD-Federal Reserve
Report. The Repornt celied for legisiative
changes to reform both laws, The Report
4id not anempt w differentiate where
changes could be made under existing
law pursuant to the Board’s and HUD's
existing regulatory authorities froxm
areas where new legislation was
required. Subsequently, the Board has
exercised its regulatory authority under
“'HA to effectuate ceriain of the Report's

should be provided sarly in the

Such discloswre facilitates comparison
shopping by the borrower, to choose the best
combination of up front costs and morigage
termy from s or her individeal stamdpoiat.
EUD regards full dischosirs and wrinten
acknowiedgment by the borrower, at the
earliest possible fime, as a best practice. 68
FR $3068.

26 Letter to Secterary Martinez, Submitted by
Asmerica’s Community Bankers, Ameerican Hamom-
Association, Consumer Morgage Coalition, and
Mortgage Bankers Association of America
{Decerobes 27, 2002 National Ascociation of
Morgage Brokers. Fosition Paper: Prospective HUD
Rukmwg Cmrwmx:g N‘(‘mgaae Originator

dations. See 86 FR 65604,
December 20, 2001

Major Findings of the Report

The HUD-Federal Reserve Report
posed and addressed several questions
involving the disclosure scheme under
both RESPA and TILA, and both HUD

ATHUR and athets bave sonsidered proposals
pezmit lenders to packege sortlement services
alruost from the tme the 3w was enaciad, Seuator
Proxamire intreduced 5. 2775 which would have
required Jenders 16 bear resain settlement costs
wzw hé view that the Jeaders have the

{December 4th, 70011,

and power to keep coste
daws.
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and the Board ~ecommended in part™
that:
.

Loan originators be reouired to
provide firmer guotes for settlement
costs disclosed under RESPA; and

» The timing of RESPA and TILA
disclosures to borrowers be advanced,
so that borrowers receive them earlier
and use them to shop.

In order te achieve firmer cost
information, both agencies also
recammended that lenders and other
providers be given the choice of

» Offering a “packaging” ora
guaranteed cost approach: or

» Providing a GFE where estimated
costs would be subjest 16 tolerances, 1¢
improve the current disclosure scheme
by reducing the instances in which
consufners may incur additional costs at
closing.

Both agencies recommended an
exemption from Section 8 to facilitate
packaging. HUD also said that to receive
the exemption, both the setilement casts
and the interest rate on & mortgage
should be guaranteed.

Tirning of Disclosures

The Report sbserved that in home
secured transactions, the borrower
currently receives TILA or RESPA
disclosures at several different times
Borrowers receive generic infarmation
such as HUDY's Special Information
Booklet at the time of application.
Additionally, for residential mortgage
transactions, lenders and brokers
provide through mailing or delivery
thin 3 days after application, specific
information including the GFE and the
initial TILA disclosure disclosing the
finance charge and the "APR" or
“anpual percentage rate” for the
roortgage. TILA § 128(b}{2); Reg. Z
§226.19(a). TILA may require additicnal
new disclosures for home-purchase
loans if early disclosures have becoms
inaccurate. See TILA 128(b} and Reg. Z
§228.17{(b}). A settlement agent gives
final disclosures on the 3at
settiement based on information
provided by the lender.

Both agencies recorumended that the
disclosure process could be improved
for industry if the timing requirements
for disclosures were marde more
consistent between RESPA and TILA 22
and it would be improved for borrowsrs
if disclosures were given when they
would be most useful. In the Report,

3 The Repor: aiss conchuded that the APR and
finance chatge disclosures under TILA should be
retained and improved 1o tectude 2l costs required
by the creditor to get the wwedit and that additiosal
subsiantive protections should be added o TILA.

@ Under current TILA ruies, Regulavon 2. me
TILS may De given
with the GFE, TILA § 128 fb}: Reg, 7 § 225. A

3

UD recommended that genetic
;ormatmn‘ #.5.. HUD's Special
Booklet, be given whet the
orrower first contacts sememsm
rvice providers, includi
originators and real estate agents Eo{h
HUD and the Board also recommended
that borrowers be given initial
cisclosures, including firm information
about setdement costs, interest rates and
points as early in the shoppmw process
as possibie so that they can shop and
make informed choices. The HUD-
Federal Reserve Report at 41. Although
HUT and the Board differed somewhat
in their approaches, both indicated that
advances in techoology and market
competition promised to provide
borrowers better information at or near
the time of application. HUD said that
it supported requiring that estimated
costs disclosures be provided earlier
than three days after application—
ideally at first contact with lenders.
HUD indicated, however, that while it
seeks early disclosures, it recognizes
that sometimes there will be a trade-off
betwesn having an early disclosure and
ensuring that a disclosure is firm and
complete enough to allow borrowers to
shop and protect against increases in
costs. In such cases, HUD recommendsd
that timing requirements be flexible to
allow enough time to provide
guaranteed information,

Moreover, in the interest of promoting
shopping, HUD recommended that
borrowers ot be required to pay 2
significant fee to the loan originator
prior to receiving initial cost
information. Id. 4t 42.

$ Ly gt

Providing Firmer Cost Disclosures

In arriving at the recommendation
that cost disclosures must be firmer, the
Report observed that borrowers reported
many instances in which the costs
disclosed on the GFE were significantly
lower than those sctually charged at

.indtial disclosure is provided taey may

lhs time the naci’age aﬂreec w©
througk settlement. Mos! char,
services that the berrower currsntiy
pays at settlement for origination, title
‘work and insurance, credit report,
appraisal, document review, inspection,
up front mortgage insurance, pest
inspection and flood review, ste., wo
be included in the package 30
Government charges associated with
fiiing a mortgage or releass that can he
determined easx]v also would be
included. The Report suggestad that any
costs exciuded from the guaranteed
settlement cnsts would be disclosed as
either “other required costs” or as
“cptional costs.” “Other required costs”
would include charges such as per diem
interest, whick fit the definition of those
costs that the borrower will have to pay
at settlement, but the amount of which
the packager cannot be readily
determined at the time the package is
provided to the borrower.>* The Report
suggested, however, that there are
roeans for per diem interest to be
innlnded in the package: lenders could
be required to state a maximum amount

10 develaping the Report, the agencies
wonsidered whether services should e jtemized
wilkin the package. Some entities clair that for
there to be true competition, borrowers must be ahie
10 know what is included in each packge 10
compare. These entities point oul that borrowers
generally liks to know what services ars includsd
in packages and that without itemization Jenders
way choose to forego many services for theix
crages while insisting that mmienden have more
expansive packages, making bo: + information

competition impassible. On e ather namd. %

was observed that a requirement for full itemization
of services might iead some packagers 10 create
langer lists, ultimately confusing berowers and
hinderipg their evaluation of different loags. Also,
tenders pointed out that services are performed in
large measure to protect their security and when tae
nat know

what i5 Beeded in each case. The Board and HUD
concluded that in packages, lenders could disclose
the guaranteed amouat for sertement cos g without

o

settlement or that costs were
left out of the GFE. The HUD-Federal
Reserve Report at 20. The Report noted
that more reliable settlement cost
information could promote shopping.
Id. at 32. In recopumending that the
choice of providing “guaranteed cost
packages” or 2 more reliable GFE
subject te tolerances be offered, the
agencies stated that a dual system
would create an apportunity for the
market to test whether guarenteed cost
arrangements offer more eccnomical
and efficient means for consumers to
obtain morigage loans.

Packages/Guaranteed Costs

Under the packaging or guaranteed
cost approach envisioned in the Report,
the lender or other packager would set

letely om the early disch
ey
¥ subsequently provide a list of services acmaﬂx
on the fnal

Alernatively, lenders could provide 2 kst of
services that might be peno’med on the eaddy
with an that

all items may ot be performed, aw ‘hen indicate
on the settlement statesnent the servites astnally
performed. The Report alsa observed that disc.osmg
the cost of each service also could present
problems, particelazly where lenders or ather
packagers enter into vojume-based contracts, The
FUD Pederal Reserve Report at

* Charges for per diem or “odd davs" interest,
which fleats alung with the interest rata, cover the
time berween the date of settlement and the date
reguiar monthly interest starts zccruung. As an
iBustration, if s loxa closss on jamuary 15 and the
first monthiy pavment idue on March 1} begins tn
o interest oo Pebruary 1. imteres for ihe days
betweer January 15 and Fenroary 3 is generally
recuired to be paid at sewlemen? as per dlem
interest. Some isnders do not colisct per diem
interest al settiement but add the amount to the first
menthiy pavment.
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‘ased on i
disciose the
borrowers 1o calcuiate the actual
amous: as toe date of setlement
becomes certain. The Report also
suggested that mortgage msurance
stould be included in the package price
even though it is difficult to calculate
unti! final underwriting.

According to the Report “optional
costs” wouid include charges that
depend on whether the borrower
chooses to purchase the service, and on
the ievel of service chosen. The HUD-
Federal Reserve Report at 27-28,
Zxamples incluce owner's title
insurance and optional hazard
insurance chosen by the horrower.

The Report ohserved that packagers
would arrive at their package prices
based on their experience or. more
likely, enter into volume-based
contracts with affiliated and other
settlement service providers for those
goods and services requised by lenders
to close a loan. Id. at 23.

Suppert for Packaging
dany of the nation’s largest mortgage

lenders and their representatives
expressed suppont for a “packaging”
approach. They said that borrowers
rarely shop for individual settiement
services, and also that borrowers are
more interested in the overall price of
their mortgage loan than the prices of
individual settlement services, and that
borrowers would shop for mortgages if
all they needed to compare was a single
guaranteed price for all the settlement
services needed to cloge the loan.
Advocates of packaging said that by
packaging services. discounts that
wouid be secured by lenders under
these arrangements will be passed on 1o
borrowers, Through this dynamic and
by making it easier for borrowers to
shop, vosts would be lowered, 32

In the development of the Report,
entities other than lenders, including
real estate firms and affinity groups, also
expressed sorme interest in packaging.
These eatities asserted that if packaging
was restricted only to lenders,
competition would be unnecessarily
restricted and borrowers could be
deprived of lower prices. Some industry
representatives voiced the fear that large

32 For example, a packager coulé contract to have
X¥Z Appmisal Company complete all its appraisals
for 5 given peciod for S300 each rather thax the
53356 the company normaliy charges for 2 wiandard
appraisal. The packager could rely on that
discousted contract price tu pricing the packags of
guaranteed costs 1o the borrower. With their awn
casts negotiated in advance, packagers could
disclose the cost for the entire package sariy iz the
borower's marigage shopping process witk
certatoty, and the o en couid cornpare
diffezent vendors' pad

ienders wiil make it difficnlt for non-
lenders to develop any packages other
than these the lenders themselves retail,
by refusing te participate in other
entities’ packages.33 On the other hand,
lenders asserted that since settlement
services are iargely required fo protect
the iender’s security, lenders shouid not
have tc accept unconditionally any
other settlement service providers’
settiement packages. In the HUD-
Federal Reserve Report HUD
recommended that any entity should be
permitted to package as jong as it can
provide a Guaranteed Mortgage Package
and a mortgage loan at 2 guaranteed
interest rate.

Consumer advocates also supported
packaging, but asserted that any
packages must include 2 loan with an
interest rate guarantee 1o be useful to
borrowers. Although consumer
advocacy groups believed that
guarantesing settlement costs has value,
they noted that these costs are 2 small
portion of the overall cost of a merigage
loan. Advocates said that unless
borrowers also receive a firm

.commitment on the interest rate and any

applicabie points they cannot truly
comparisen shop. Without such a firm
comrmitreent, consumer advocates said
some lenders may provide the borrowsr
with a guaranteed settlement cost quote
and then increase the interest rate ta
offset any savings offered to the
borrower on the settlement costs. Thess
Jenders would then realize additional
profits based on the morigage’s pricing.
These advocates expressed the fear that
unwary borrowers will be lured into
particular loan products by inexpensive
or below-market settlement cost
packages and then find themselves in
higher rate loans that more than offset
any purported cost savings. The HUD-
Federal Reserve Report at 22.

Lender representatives expressed
varying views on guaranteeing rates as
part of 2 specific package. Some lenders
stated that underwriting is costly and
time-intensive and that mortgage
brokeérs and other retail originators
cannot provide guaranteed rates that
bind lenders early in the mortgage loan
process. Other industry representatives
asserted, however, that requiring
lenders to provide guaranteed rates
along with guaranteed settlement costs
is viable. Many of today's mortgage
originators provide firm rate
information to shoppers early in the
process hased on nearly instantly
available credit information, without
amy assurance that the barrower will go

3% Nonjenders aiso suggested hat to provide a
level plaving field. the services in the package
sbouid be itemized.

ansaciion and the
ariginarmr will receive compensation,

Section & Exemption for Packag:

o

«

Lenders' representatives asserted at
the time of the Report that ap exemption
from RESPA’s Section & prohibitions is
necessary for packaging 1 work. These
representatives pointed ¢ut that Section
8 prohibits volume-based discounts
between settlement service providers,
since they fear such arrangements
wouid be viewed as compensated
referrai arrangements in violation of the
statute. Also. wrile Section 8 prohibits
kickbacks, compensated referrals, and
unearned fees, the statute provides no
bright line on how o determine when
a payment has been earned for goods or
services {which is permjssible under
RESPA) or is compensatinn for a
referral, or is an unearned fee (which are
iltegal and subject to criminal sanctions
and civil action under Section 8},
Moreover, RESPA prohidbits requiring
the use of an affiliated settlement
service provider except in limited
circumstances,®s which can be an
additicnal impediment to packaging
services. Propenents of packaging
further asserted that because of Section
8’s prohibitions and questions about
how they apply, lenders and others do
not currently package. These
proponents said that were an exerption
granted and packaging of services
prevalent, borrowers would benefit
more from the resulting lower costs than
they do from RESPA’s current Section 8
prohibitions. The HUD-Federal Reserve
Report at 30. Consummer groups geaerally
also supported an exemption for
packaging, as long as packagers are
required o guarantee both settlement
costs and interest rates.

Members of the settlement services
industry other than large lenders,
however, including small lenders and
title companies, expressed strong
concern about and, in some cases,
outright opposition to an exemption
from Section 8 to encourage packaging,
They said that enly lenders would offer
packages and that the lenders would
squeeze put savings from small
providers and then retain these savings
in the form of higher profits, without
passing them on 1o borrowers. Smail
settlement service providers also said
that the only way they could remain
competitive would be by offering
packages themselves, and they
expressed serious concern about their
ability to do so. They further asserted

3¢ Geperally, under Section §(x){4} of RESPA an
emtity may refer busizess to an affitiate 2s long as
the aifiliate arrangement is disclased, there i no
required use. and the oniy returs Lo the entity
making tbe referral is a retern op capital




49146

Federal Register/Vol. 67,

62

‘Monday, July 29, 200

oposed Rules

and ‘_has Yifting Secton & sestrictions
will harm ratber than beip borrowers
because any savings from oackamng will
not be passec on zo borrowers and fewer
providers will be available to compets.
Id. at 22,

During the development of the HUD-
Fedaral Reserve Report the agencies
nated that technology is snabling the
provision of earlier, firmer, settiernent
cost information. 1d. at 33, Moreover,
during the development of the Report,
HUD pecarne sware of promising
proposals that were advanced by
consumer advocates and some industry
representatives where lenders, after
obtaining credit reports, would provide
barrowers guaranteed rate and point
information.?® This guarantee would be
subject to appropriate conditions such
as market cnanges in the cost of money
{whaere the rate and points are not,
locked), and verification of the vaiue of
the collateral and the borrower's
creditworthiness. HUD suppeorted these
and similar efforts because it regards the
full costs of obtaining a loan—including
settlement costs, interest rate, and
points——as the information that is
essential to assist borrowers in shopping
for a mertgage loan.

HUD concluded that an exsmption
should be provided for packaging to
facilitate earlier comparison shopping
by borrowers, greater commpetition
arong mortgage lenders and others, and
gua:a:steed prices to borrowers from the
time the borrower applies for a martgage
through settiement. The Board
recemmended an exemption to improve
the consumer's ability to shop
eifectively and to allow competition to
reduce the cost of financing a hame. To
encourage packaging, HUD
recommended that a Section 8
exemption should be made available to
loan originators and others who: {1}
Offer borrowers a comprehensive
package of settlement services needed to
close a loan: (2] provide borrowers with
a simple prescribed disclosure that gives
the guaranteed maximuze price for the
package of services through settlement;
and (3) disclose the rate offered to the
borrower for the loan, with a guarantee
that the rate will not increase, subject to
prescribed conditions.

The Report suggested that fees paid
and arrangements s within packages
would be exempt fram Section 8. Fees

# At the time of the Repor: some consamer and
industry groups discussed b ity that
borrewers could pay credit repositories the costs of
and srrange the provision of credit indarmation o
lenders 1o expedite the process and to avoid
significant fees.

for referrals 1o or from the packager of
settiement services to or from those
outside the patkage wouid continue 1
be subject 1> Secuon 8, For sxample a
real estate agent conld not receive a fee
for referring a horrower to a packager.
Entities that do not meet the
requirernents of the exemption would be
sudject tc Section 8. The HUD-Federal
Reserve Report at 33,

A Mare Reliable GFE

As an alternative o packaging, both
the Board and HUD also recommended
making disclosures firmer under the
cirent practice, by requiring a more
reliabie GFE, subject to tolerances. The
HUD-Federal Reserve Report at 31.

The Report suggested that tolerances
could be based on a percentage of the
total estimated casts: if the actual costs
at settlement exceeded the sum of the
estimated costs and the amount of the
tolerance, the Joan originator would
generally be held lable. Alternatively,
the tolerance could apply only to cenz;’n
categories of costs such as these within
the loan originator’s control. The Report
said that charges imposed directly by
the loan ariginator would have to be
accurate. On the other hand, an increase
in costs resulting from a borrower’s
choice wonld not count against the loan
originator in determining whether the
total costs exceeded the tolerance. The
HUD-Federz} Reserve Report at 31.

The HUD-Treasury Report

Early in 2000, HUD, in cooperation
with the Department of the Treasury,
reviewed the problem of predatory
mortgage lending. Following five
hearings in New York, Chicago, Atlanta,
Los Angeles and Baltimore, in June,
HUD and tbe Treasury issued a major
report on the subject of predatory
mortgage lending. The Report, entitled
“Curbing Predatory Home Mortgage
Lending” (HUD-Treasury Report),
detailed predatory or abusive lending
practices in connection with higher cost
loans in the wortgage market. In
addition, ameng RUmMerous

-recommendations to address predatory

lending, the Report reiterated support
for RESPA/TILA reform along the lines
recommended in the HUD-Federal
Reserve Report.

The HUD-Treasury Report stated:
“that borrowers need firm information
early in the Joan process so that they
can compare the products of one
settlement service provider with
another. I borrowers receive fom
information but it comes too late in the
oan process, they will not have the
opportunity to shop. Moreover, if the
information is available but the
borrower must pay & significant fee to

obzain it borrowers mey ve disinclined
to seek comparable information fom
multiple sources. See HUD-Treasury
Report, 2000 at §6.

The HUD-Treasury Report pointed out
that unscrupulous wortgage brokers
“may receive compensation as A resait
of inflated upfront charges paid by
borrowers and indirect fees paid by
lenders * * 7. Brokers and le‘nders may
also structure Charﬂes so that they are
less transpazent to he barrower,
through the use of mechanisms such as
vield spread premiums, which may
disguise the true cost of credit.” HUD-
Treasury Report, 2600. at 80.

HI. This Proposed Rule

With the above background in mind,
today’s rule proposes a new framework
for borrower disclosures under RESPA,
that would:

1, Address the issue of mortgage
broker compensation, specifically the
probiem of lender pavments o mortgage
brokers. by fundamentally changing the
wey in which such lender payments in
brokered morigage ransactions are
racorded and reporied to borrowers:

2. Sx-’mﬂcamlpv improve KUD's Good
Faith Esumate (GFE) settlement cost
disclosure, and amend HUD's related
RESPA regulations, to make the GFE
firmer and more usable, to facilitate
shopping for mortgages, and to aveid
unexpected charges to borrowers at
seftlement: and

3. Remove regulatory barriers to allow
guaranteed packages of settiement
services and morigages 1o be made
available to borrowers, o make
borrower shopping for mortgages easier
and further reduce settlement costs. A
description of each of these aspects of
the rule follows.

A. Addressing Mortgage Broker
Compensation and Lender Payments to
EBrokers

The proposed rule would
fundamentally change the way in whick
information on the mortgage broker's
functions and charges are reported in
the Good Faith Estimate as described
below.

1. Describing the Loan Originator's
Function

“Under this proposed rule, the new
(GFE at Section I would require that
mortgage brokers and all other loan
originators describe their services. The
propesed form does not ask that only
brakers provide this description because
the description of cther originators’
services is equaily useful to borrowers.
The GFE would advise that the loan
originator performas origination services
by arranging funding from one or more
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botrowsr. It alse ad"isns
ater does not shop
DANS POMm 8. OF Ge ’UDQ}P”
sources and the ariginator cannot

the lowest price or best terms
availabie in the market. The GFE makes
clear that the borrower should compare
the prices on the form and shop for the
inan originator, mertgage product, and
sertlement services that best meet the
horrower’s needs.

The reie would require that this
infcrmation be provided on the GFE to
effectuate the GFE's purpose of
providing borrowers with settlernent
cost information and avoiding confusion
particularly with respect to the role of
mortgage brokers. This language seeks to
disabuse borrowers of the notion that
brokers or other loan originators are
their agents, and therefore are
automatically shopping for them. a
notion that can prevent their own

This new provision will be
¢ » increased education
through the Settlement Cost Booklet and
other means to help borrowers.

2. Explaining to the Borrower the
Option of Paving Settlement Costs
through the Use of Lender Payments
Basad on Higher Interest Rate

The new GFZ, at Section TV, would
clzarly show borrowers the effect of
altarnative interest rates and their effect
on monthly payments and vash needed
for sattlement. The GFE would inform
borrowers that they have the options to
pay settlement costs: {1} Through cash
pavments at settlement, {2] by
borrowing additional funds to pay
settlement costs, {3) by paving
settiernent costs through a higher
interest rate and higher monthly
payment. or () by lowering the interest
rase and monthly payment by paying
discount points. These options are
avallable in loans from originators other
than brokers. The Department in bath
the 1989 and 2001 Policy Statements an
Mortgage Broker Fees especially called
for the mesmn of this information to
b loans.

The provision of mformat.on on
the form will help barrowers
understand their options for paying
settiement costs and decide whether to
use any lender pavments to the
borrower, discussed in (4) below, to
help defray some costs or all of their
settlement costs, including but nat
limited to the mortgage broker’s charges.

3. Disclosing the Loan Originators
Charges—Including the Mortgage
Broker's and Lender’s Total Charges to
Bomowers

HUD's current rules require that the
broker's direct chargss be disclosed on

he GFZ while all indirect payments
inciuding yield spread premiums are
disclosed separately as “Paid Cuiside of
Closing” {P.0.C.1.38 The existing
disciosure requirements and
instructions do not make clear to the
borzower the broker's totai charges so
that the berrower ¢an focus on them,
shop ameng brokers, or negotiate these
total costs with the broker. Irstead,
because of the way indirect broker
compensation is currently disclosed,
many borrowers conclude incarrectly
that such indirect pavments have ne
effect on their loan costs.?”

Section I & of the GFE, as proposed,
swould disclose to the borrower 25 2
consolidated figure the total origination
charges of the mortgage broker and the
lender. {The z#ro tolerance applies to
the total origination charges of the
mortgage broker and the lender rather
tnan any split between them.)
Additionally, on Attachment A-1 there
would be a oreakdown of the origination
charges intc the total charges,
respectively, of the droker and of the
lender. This appreach of providing tetal
crigination charges initially is taken 1o
assist borrowers in comparing total
origination charges of brokersd loans to
ioans originated bv lenders. At the same
time, it snsures that the borrower knows
the broker's and lender's charges. For.
mortgage brokers, these charges shall
include all charges from the borrower
that are paid to the mortgage broker for
the transaction. For lenders, these
charges shall include all or any portion
of direct charges from the bomower that
the Jender receives for the transaction,
other than disceunt points reported in
line I B {2). Under the secondary
market exemption, any additional fees
ized by a tender {rom a bona fide

36 HUD's existing RESPA regulations do not
provide explicit guidance on where tc place a vield
spread premium o the GF! L
express reference o such indirect payments on the
GFE format. The megulations do suggest geasrally,
bowever, that Appendix A Instructions for te
HUD-1 should be foliowed in completing the GFE.
See 24 CFR 3500.7(c}(3}. As described ebove, these
Imstructions state that a mortgage droker's fez is 1o
be disclosed on one of the blank lines in the 300
series. A correspanding ine appears on HUD's
current suggested GFE format {Appendix C to
Reguiation X) for listing such fees. HUD's
instructions, however, da not require that the
amount to be reported in the 800 series or mortgage
broker fees must tnclude yield spread premiums. To
the contrary, HUUIV's Appendix A lostuctions
advise thai yield spread premiums and other lendes
payments 1o morigags brokers shonld be disclosed
om the HUD-1 as payruents by the lender to the
broker that are “paid outside of closiag” {"P.0.C.7%
and expressiy state that such amounts should ot
e sboswn in the borrower's cotumn. 24 CFR part
3300, Appeadix A,

3 HUD's Serdement Cost Booklet is alse not
heipful. It suggests. incorrectly, that yield spread
premiures are 261 ¢osts 10 the borrower. Jt will be
revised.

wansfer of a loan is aot Quzred tobe
disclosed under HUD's RI3PA
regulations. See 23 CFR mOC B

hat in Brokersd
Transactions Lender Payments to the
Borrnwer and Borrower Payments 10 the
Lender Be More Appropriately Reported

A mejor provisior: of this rule is the
requirement that in all loans originated
by wortgage brokers, any payments from
s lender based on a borrower's
transaction, other than a payment to the
broker for the par value of the loan,
including payments based upon an
above par interest rzte on the loan
{including payments formerly
denominated as yieid snread Dremlum,,
be reported on the GFE {and the HUD-
1/14 Settlement Statement) as a lender
payment to the borrower. Additionally,
the rule would require that any
borrower payments (o reduce the
interest rate {discouat points) in
brakered joans must egual the discount
points paid to the andeA, and be
report rted as such on the GFE (anc. HUD-
1/1A} as a borrower payment to the
er. These changes would require
mortgage brokers to disclose the
maximum amount of compensation they
could receive from a transaction, by
including the amount in the
“originadon charges” block of the GFZ,
and indicating the amount of the lender
wpayment to barrower that would be
received at the interest rate quoted, if
any. Mortgage brokers would be unable
1o increase their compensation without
the borrower’s knowledge, by placing
the borrower in ap above par lean and
receiving a payment from the lender
{yleid spread premiums), or by retaining
any part of any borrower payment
intended to reduce the loan rate
(discount points].

Through these changes in reporting
requu‘emems HUD believes thay
virtually all disputes regarding broker
cormpensation in table-funded
transactions and intermediary
transactions involving vield spread
premiums will be resolved. AL
mortgage broker compensation will be
reported as direct compensation in the
origination block of the GFE, maximum
broker compensation will be clear and
brokers will have no incentive to seek
our lenders paying the largest vield
spread. They will, instead, be motivated
to find the best loan product they can
for the horrower.

In requiring this methodology for
reporting lender payments and discount
points, it is important to note what the
Department has not done. HUD bas not
taken away from borrowers the ability to
select a higher rate loan in order 1o pay
settlement costs (including, where the
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hooses, broker

or 1o pay additional

s at settiement in order to Jowsr
rate and month]y

UD has long reopgnized

sat these financing tools provide
fiexibility and have value w0 borrowers
in specific circumstances. The
Departrent emphasized this point most
recently in Statement of Policy 2001-1.
HUD's preposed rule, therefore
preserves these options, but seeks to the
maximun extent possibie within the
Department's statutory and regulatory
frameweork, to elimivate the possibil
of abuse in the application of these
Snancing tools, by ensuring that the full
valye of selecting either option is
known and redounds to the borrower.

The Department acknowledges that
the proposed rule results in ditferent
teatment of compensation in loans
originated by lenders and these
originated by mortgage brokers. This s
2ot begause the Department believes
that the latter are necessarily more
suspect or susceptibie of abuse than the
former. It results simply from the fact
that the reporting of total lender
compensation caunot be me:mmgfu’lv
reguiated under RESPA, while total
compensation can be regulated,
This is s0 for both legal and practical
reasons; first, as indicated above,
lenders enjov a secondary markst
exemption from RESPA Section &
iny, meaning that under HUD's
regulations any compensation derived
from the sale of 4 Joan in the secondary
market by 2 lender is cutside RESPA's
purview. Second, were there no such
exemption, measuring indirect lender
compensation (compensation derived
from the loan rate) would be very
difficdt. A lender may retain the loan
in its portfolio for the life of the loan,
or seli it long after the settlement.
Payments from lenders to borrowers in
Wrokered loans, however, based on the
ienders’ rate shests or otherwise, as well
as discount points paid 1o lenders, are
capable of quantification down to the
last penny,

Curmrently, as indicated jn the
background, the GFE requires disclosure
of the lender payment to the borrower
(formerly the “vield spread premium’}
as a charge that is “POC” or “paid
outside of closing,” which has seen a
cause of eonfusion for borrowers. The
form as proposed wonld now reguire
that the lender payment be disclosed
immediately after the origination
charges. HUD believes that this new
lecation for the disclosure of the lender
payment will cure any confusion and
clearly tell borrowers how much their
morgage broker is earning rom the
wransaction. Furthermore in order to

berTower 56 ¢

avoid borrower confusion abou: e

o pther loan originators cl'sarges and

the impact of 3 Jender payment, the
propesed rule would require that
immediately following disclosure of the
tender pavment the form will show the
net loan origination charge due from the
borrower. It is this number that HUD
intends the borrower to focus on and

HUD seeks to achieve this by
highlighting that total o the form, so
that the borrower understands that the
payment is applied as a credit o reduce
the borrower's tote} origination charges.
HUD believes that this approach ensures
ciearer disclosure of all relevant broker
fees and lender payments while
avoiding disadvantaging brokers. With
the understanding provided by the form
the berrower can compare his or her net
origination charges loan-to-loan,
origitator-to-originator.

B, Significantly Improved Good Faith
Estimate IGFE)

As deseribed in the Background,
under RESPA and its implementing
regulatiors, loan criginators must
provide the G¥E either by delivering the
GFE or by placing it in the mail to the
Joan applicant. not later than 3 business
days after an application is received or
prepared.®® Frequently, a GFE is
provided only after the borrower pays a
significant fee or fees. The current-
suggested GFE calls for a listing of
charges that may itself lead to a
proliferation of charges. Morgover, there
are few standards for loan eriginatars to
follow in calculating estitnated costs,
which allows the GFE to be unreliable.?®
For these reasons, the GFE is generally
oot 2 useful shopping 1ool to compare
the charges of loan originators, other
settlement service providers, or loan
products. The GFE, and its anendant
rules, also do not effectively prevent
surprise costs al setﬂemem

Today's rule would make the GFE
firmner and more usable, to facilitate
borrower shopping for mortgages by
making the ortgage transaction more
transparent, and to prevent unexpected
charges to the borrawer at settlement. In
order to improve the GFE HUD bas
conchaded that establishment of a new
required GFE format s necessary.

The rule therefore would establish a
new, more informstive, required GFE
format to be provided to borrowers by
Joan originators in all RESPA covered
ransactions and new reguirements for
its provision. HUD believes that the
3% The ruie indicates that the GFE must be given
within 3 days of the time ap application is received
or prepared to accommodate those instancss where
osiginators prepare applications for botrowess

 See note 13, infra.

centant of the material in these
mroposed forms gives the consumer the
pformation reeded to shop for lean
products and o assist them during the
settlement process. HUD recognizes tha:
in order fof these forms to be me’ul
shopping teols. they must be consumer
. The ')eaanmem seeks public
comment on these forms. In addition.
the Department will arrange focus
groups during the comment period to
elicit comments on how 1o make the
material in the pew proposed forms as
consumer friendly
including considering how the new
propased forms arz best compared by
consumess to the HUD~1 and what
ravisions, if any, to the HUD~1 would
be most helpful.
1. The Mew GFE

The propossd format for the new GFE
and Instructions for completing it
appear as Appendix C 1o this rule. The
proposed form is intended for use in all
federaily related mortgage transactions.
in addition to the changes to the GFE
deseribed in A above, the tew required
GFE format would:

a, Provide the Ioterest Rate and Costs for
the Loar the Borrower Seeks

‘The current requirsments for the GFE
do not require the inclasion of an
interest rate. Nonetheless, borrowers
shop for morigages based on the interest
rate as well as settiement costs, and the
inclusion of this informatien wounld be
useful to borrowers. Accordingly, the
new GFE, in Section IL would list the
note tate, Annual Percentage Rate
{APR), and loan amoeunt for the loan that
the GFE is based on, Any mortgage
iasurance premivm included in the APR
would be separately disclosed in
Section 1. Section V would contain
information on interest rates and
adjustments to adjustable rate montgages
and applicable prepayment penalties
and balloon payments. In Section IIL the
GFE would include a disclaimer
indicating that unless the borrower
locks at this tire, the interest rate may
change,

b. Simplify and Consolidate Major
Categories on the G

As detailed in the Background
section, under current RESPA rules, the
GFE simply lists estimated charges or
ranges of charges for settlement services.
“There is no reguirement for grouping or
subtotaling charges to the same
recipients. The costs listed on the GFE
include Joan originator/lender-retained
charges, such as lcan origination and
underwriling charges: charges by thixd
parties for lender required services,
such as appraisal, titie and title



65

Julv 29

2002/ Proposed Rules

49149

and smounts the dorrowes is required to
put iNto 4N esCrow acgeunt, or reserves,
ior items such as propesty taxes or
hazard insurance. At seitlement,
torrpwers receive z second RESPA
disclosure—the Uniform Settlement
Statement {the HUD-1/14}~that
e?umeratec the final costs associated
with both the loan and, if applicabie,
the purchase ransaction,

As proposed, the revised GFE, in
Section 1, would group and
consoiidate all fees and charges into
jor setfement cost catégories, with a
single total amount estimated for sach
category. This approach would reduce
any incentive for loan criginators and
others o establish a myriad of “junk
fees”" and provide them in a long list, in
order ta increase their profits. Loan
ariginators would be required to include
all fees they receive in their total
including all points and origination
charges. The interest rate dependent
pavment weuld include all fees
formerly to the mortgage broker from the
lender as well as any stch fees in the
future.

In addition to the loan originator
charges and the interest rate dependent
payment, the major cost cetegories on
the revised GFE would be: (1) Lender
required and selected third party
services; (2) title charges and title
insurance premiums; (37 shoppable
lender required third party services; {4}
state and local government charges; (5}
ESCTOW, ’rnsawes ffor saxes and
inswance}; (6) bazard insurance; (7) per

diem mzerest. and (8] optional owner's
dtle insurance. The proposed form thes
would include & final total of all
settlement charges so the borrower can
focus on the total costs to property
corpare offers.

¢. Identifies Shoppable and Reguired
Services .

The GFE in Section I E, would aid
shopping after application by requiring
loan originators to sepacately identify
those third party settlexent services
that are loan originator selected and
quired and those that the borrower
may shap for independently.s% This
provision will enable borrowers to shop
for major services to the extent possible,
even after the borrower has selected a
loan originator. As described above,
HUIYs current rules at 24 CFR 3500.7(e}
requires lenders to list on the GFE the

+© Lender required. Jender selered third pary
servises are 10 toclude flerns such as food
cestificauon services and morigage insurazce, to the
EXtent ab wpiront premium is sbarged.

cular providers of settiement
services that they reguire their
ustomers to 2se.$? Altachment -1 to
the proposed form will list those
“Required Use" providers while aisc
identifving the services that are
requm,d but which borrowers can shop
for ora 1d s on their own,
- the rule proposes to 2
the Reqm*ed Use” disclosure
requirerment, by only requiring the loar.
originator to state the service, the name
of the provider, and the cost estimate.
The Department proposes to forego the
requirement that this listing also
inchude the lender's relationship to the
required provider,

Attachinent A will, as noted, also
include the breakdown ofthe
arigination charges into lender and
broxer charges so that borrowers can
better understand the respective lender
and broker charges, and where possibie
even negotiate lower costs. In a similar
vein, Attachment A~1 also breaks out
title agent services and tite insurance
into separate subtotais for the acrual

itle insurance versus compensation to
the title agent: Title agents routinely
reveive direct payments from borrowers
for their services as well as commissions
from the insurance premium for the sale
of insurance. The title agent subtotal
add up these costs so that the
borrower can compare, and possibly
negotiate, these charges.

2. New GFE Requirements

To improve the existing disclosure
scheme, this proposed rule would
amend Regulation X 1o establish pew
rules for the GFE including the
following:
a. Clarifying the Application
Requirements

Under the proposed rule, the GFE
would be delivered or mailed at or
within 3 days of appiication. The
propesed rule, however, would only
require a borrower 1o provide basic
credit information and a property
address in verbal, written or
computerized form, but before the
payment of any significant fee to the
loen originator in arder toreceive a
GFE. The GFE would be conditioned on
the borrower's credit approval fol}owmc
final underwriting and

The new
Heation would make

definition of a:
clear. in accordance with informa] HUD
advice. that an application is deemes to
exist whenever a prospective borrower
prowdes a loan originator sufficient
information ytvpra“\' a social security
number, a property agdress, basic

emplovment information. the bomower's
information on the house price or a best
estimate on the value of the property,
and the mortgage loan needed), ‘whether
verbally, in writing or computer
generated. to enable the loan originator
to make a preliminary credit decision
concerning the horrower so that the
originator can provide a GFE. See HUD
Ola informal Opinion (March 27, 1980}
and HUD Oid Informal Opinion
{October 15, 1982}, HUD propeses tais
new definition to facilitate the provision
of GFEs in response to virtually any
tvpe of request for 2 GFE, in order to
give the borrower the necessary
information for sboppma Under current
ruies, an application is the “submission
of a borrower’s financial information, in
anticipation of a credit decision whether
written or computer generated reiating
to a federally related loan” identifying
a specific property. The proposed ruls
wauld explicitly broaden the definition
to cover verbal and other requests as
long as these requesis contain sufficient
information for the originator 1o provide
a GFE. HUD also will consider
comments on whether it should provide
a brief form for the application

Under RESPA, a "'Good Faith
Estimate” is to be provided with a
settlement cost booklet by a lender to
each person “from whom it receives or
ot whom it prepares a written
applization.” 12 U.5.C. 2604(d}. Because
an originator begins the process of
preparing an application on behalf of
the borrower when the barrower
submits application information, the
borrower's mfo'mahon itself need not
be provided in writh

RESPA’s time .umzs for delivery of
the GFE would run from the point that
an originator receives “an application.”
While the statute allows the loan
originater to wail or deliver the GFE 3
days after application, it is likely that
the ariginator wil} provide the GFE as
guickly aRter the borrower’s request as

property to be secured I by the mo*tgage,
To carry out this approach, the rule
proposes to first clarify the definition of

the term application, in HUD’s RESPA

UD's RESPA regulations contain certain
restactions on Affiiiated Busioess Arangements
See 24 CFR 3500.15. Section 9 of RESPA aiss
pronibits sellers of property from requiriag, direrdly
ot indirectly, the buve ¢ purchase title jnsurance
from any particular title company,

possible 32 HUD recognizes that the
proposed rule’s change of the definition
of application, ang the requirement that

s indicated in the background section, supra.
during the developuent of the HULVFed Repart.
HUD became aware of propesals where bomowszs

asiginators of heis Selestion. HUD supports these
&flonis as a way to lessen the burden oo the
ociginatos’s customers of paying the costs of those
Who are sEOpping.
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nvided o prospective
borowers earl\ in the snopmnﬂ DIOCESS,

¥ thev selest 3 Joon
originator, may have implications for
the content and delivery of raquired

disclosures under the Truth in Lending
Act {TILA). Question 28 specifically
seeks comments on how BUD's
proposed GFE changes impact other
federal disclosure requirements, and
invites suggestions on wayvs to
consolidate or coordinate existing
SkalulOI" ')lSClOSUX‘(’? IEQL\)[‘PH}?“‘S
e Tuie proposes that GFE estimates

wouzci be valid for & mintmum of 30
days from when the document is
delivered or mailed to the borrower.
This is proposed in light of the
wolerances to aveid commiting
inatoss indefinitely. Within the 30
zvs the borrower must agree 1o go
forward and pay any additional money
gquired 1 compiete the underwriting
process. If the borrower fails to accept
the offer withir: 30 days, the borrower
would need to retury to the loan
ariginatet to request the originator to
provide anew GFE or ratily toe
previous ane. Comimenters are asked in
Question 5 below whether this is an
appropriate time period for the GFE.
b. Facilitating Shopping With the GFZ

As stated above, 10 achieve the
purposes of the Act, the proposed rule
would limit fees paid by the bomrower
for the GFE, if any, to the emourts
necessary for the originator to provide
the GFE itself. The fee could not include
amounts 1 defray later aporaisal or
ungerwriling costs. This approach
would both facilitate shopping and
reduce the possibility that fees for the
GFE are unearced, in viclation of .
RESPA's proscription against such fees.
‘While EUD recognizes that there may be
costs attendant to obtaining credit
information from third parties and
evaluating that information manually
and/or electrorically, the provision of
the GFE does not taday, and would not
in the futare, necessitate full
underwriting and appraisal. These steps
come afterwards, and under the
approach in this proposal, GFEs
explicitly would be given subject to
ungerwriting and appraxszl Therefore,
any charge at the time of application
should be limited only to those costs
that result directly from providing the
GFE. This is not to say that all joan
originators would be expected to charge
for GFEs. HUD would prefer that
originators not impose any charge fora
GFE, since providing a G

FE before the
payment of any fee will further facilitate
shopping. HUD believes it would be
reasonabie for loan originstors to reat
shoppers for mortgages in much the

other retailers treat shop
¢ the price of the troduct ing ad
\H(‘ E(DQQQP\ and :JL)'CY‘H’:{SE 3
the costs incurred {c serve shoppers
who ta not purchase the goods or
services. Such an approach would better
serve the purpases of the statute.

c. Providing an Accurate GFE

As deseribed in the background
section, Regulation X currently defines
“Geod {aith estimate” a3 “an estimate,
prepared in accordance with Section 5
of RESPA, of charges that 2 borrower is
likely to incur in conmection with &
settiement.” Pursuant to 24 CFR
2500.7(c) of Regulation X, loan
criginators are required to state on the
GFE the dollar amount or range of
charges that the borrower will normally
pay at or before sertlement based upon
cormmon practice in the locality of the
meortgaged property. While the rules
require that the estimate be made in
“good faith” and “bear & reasonable
relationship” to the charges the
botrower is ikely to incur at sewement,
there is no further explication of what
a “Good Faith Estimate™ demands,
either with respect to the loan
originator's own charges/compensation.
ot with regard to lender required third
pasty charges and other settlement costs.

Three decades of experience has
shown that too ofien the estimates
zppearing on GFEs are significantly
lower than the amount ultimately
charged at settlement, are not made in
good faith {e.g., arange of $0-$10,000},
and do not provide meaningful
guidance oc the costs borrowers
ultimately will face at settlement. The
Department recognizes that,
occasionally, unforeseeabie
circurnstances can and do drive up costs
in particular transactions. HUD believes,
howsver, that in most cases loan
ariginators have the ability lo estimate
final settlement costs with great
accuracy. The loan originator’s own fee/
compensation, which is entirely within
the originator’s control, can be stated
with certairty, absent unforeseeable and
extraordinary circumstances. Moreover,
most third party costs such as appraisal
charges, pest inspection fees, and tax/
flood reviews, are fixed, and others,
such zs upfront mortgage insurance
premivms, and title services and
insurance, typically only vary
depending on the value “of the property
or the loan amount, State and local
recording charges, stamps, taxes are also
generally well known to loan originators
or, where necessary, can readily be
calculated based on the loan amount or
estimated precisely, on a prorata basis,
based on a projected settiement date.

cent

Io.—_—x processing
make the routine provision of accurate
estimates of third party costs both easier
and cheaper.

Notw A}’S‘Emdm" the GFE has too
often failed to represent an accurats
estimate of final setdement costs for a
number of rezsons. The absence of more
precise regulatory standards for
ing accuracy bes not heiped
ensure greater accuracy and reliability.
Bevand that, some originators appear (o
purposely underestimate settlement
cnsts as a means of inducing prospective
borrowers to use their services, or as 3
wiay to obfuscate the amounts they plan
to Yecetve later in the final morigage
transaction, In too many cases, charges
that never appearsd un the GIE
matarialize at settlement. Such “junk
fees” typically result in additional
compensation for the ariginator and/or
third party settlement service providers.

In light of these considerations, HUD
believes that in order for the GFE to
serve its intended purpose, which is to
apprise prospective borrowers of the
charges they are likely to incur at
settlement, new standards must be
established under existing law to better
define “good faith” and the standards
applicable to the GFE43 Accordingly,
the proposed rule would make a number
of specific changes to GFE requirements.

First, the rule would prohibit loan

riginators from excseding the charges
stated on the GFE for their own services,
lender required and lender selected
third partv services. and government
charges at settiement absent
“unforesecable and extraordinary
circumstances” beyond the loan
orfginator's control such as acts of God,
war, disaster, or any other emergency,

making it impossible or impractical o
Oﬁrform

Second, the rule would establish an
upper limit, or 10% “tolerance,” so that
actual charges at setiement for
shoppable fender required third party
services, borrower selected title services
and insurance, and reserves/escrow,
cannot vary by more than 10% of the
estimates of those fees and charges

“ Differiag editions of Black's Law Dictionary
bave defined “gond faith” as “a sate of mind
cousistag o - * * bamesiy in belief o purpase

10 one's duty or cbligation
and’ Emeuom from knowledge of circumstances
which ought to put the balder upon inquiry” as
well as " absence of all inforation, notize, or
bemefit ar belief of facts which Tender 2 tansaction
unconscientious,” Inferent in these definitions is
the concep that where 3 party makes an estimate
o gaod faith they will take ato accownt all relevant
informatan availadle to thers. snd will exercise

a0 sach
infermation befure providing such az sstimate.
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stated on the GFZ absent unforeseeable
3 aordinary circumsiances. The
erance applies te all jeaa:
3 third party services. and to
party services from providers who
have beern suggested to the borrower by
the loan criginator. It does not apply to
third party services from providers
selected Dy the borrower independently
of the originator’s recommendation.

The inclusion of these tolerances will
assure that berrowers caa either find
prices within the estimates in the
marketplace or return to the lender who
will identify sources that wili honor
those prices. However, if the borrower
chooses to purchase a more expensive
service than is available or than the
lender can provide, the lender will not
be held to have exceeded the tolerance.
The 10% level for tolerances has been
selected to inject discipline into
estimates while providing a margin for
legitimate error based on market
changes. Commenters are asked to
provide their views on whether this is
or is not the appropriate tclerance level,
tolerance, and why.

Third, the rule would include
redisciosure requirements triggered by
changed circumstances. Specifically, if,
after full underwriting, a loan originator
selected by a borrower to obtain a
mortgage loan determines that the
prospective borrower does not qualify
for the loan product identified in a
previously provided GFE. the loan
originator shall inform the borrower that
the joan originator does not offer loan
products meeting the borrower’s needs
or credit status. Alternatively if the loan
originator does offer other products
meeting the borrower's circumstances,
the loan originator must so inform the
borrower and the borrower may request
a new GFE. Furthermore, when, after
receiving a GFE, a borrower selects a
loan griginator to obtain a mortgage loan
and qualifies for the loan product
identified, but elects not to lock-in the
interest rate and the interest rate
dependent payment quoted on the GFE,
the loan originator shall provide the
borrower with an amended GFE at such
time as the borrower does lock the rate
and the interest rate dependent payment
if either has changed from that quoted
on the original GFE. The amended GFE
shall identify those cost categories that
have changed as a result of the change
in the interest rate. In no case may ai
amended GFE include increases in cost
categories which are not dependent on
the interest rate (Section 1L B.).

By limiting the extent to which final
settlement charges can exceed GFE
estimates, the Department intends to
render the GFE a much firmer, more
reliable, and meaningful disclosure for

borrowers. If the cost af settiement
exceeds the amount reported on the
Good Faith Estimate, absent
unforeseeable and exiraordinary
circumstances, the borrower may
withdraw the application and receive a
full refund of all loan-related fees. Such
circumstances would have to be
documented in writing by the loan
originator and such documentation
retained by the loan originator. These
circuznstances may be further defined i
HUD's final regujations, and comments
are requested in response to Question 2
below on both the definition of
unforeseeable and extraordinary

ircumstances, and borrower rights
where there is noncompliance with GFE
requirements. Concurrent with
finalization of this rule, HUD also will
establish procedures for closely
scrutinizing loan criginators that fail to
meet these new GFE requirements for
possible Section 8 viciations.

. Negotiating Discounts From Third
Party Settlement Service Providers

The establishment of tolerances under
the proposal will require that loan
originators actively follow the market
prices for settiement services in their
communities. HUD recognizes that the
new GFE’s tighter requirements on
estimated third party charges may cause
many loan originators not already doing
50 to seek to establish pricing
arrangements with specific third party
settlernent service providers in advance,
in order both to ensure they are able to
meet the tolerances and to ensure lower
prices for their customers. As part of
negotiations for such arrangements,
many originators, particularly those
with a substantial voiume of business,
may seek prices from third party
providers that are lower than those
providers offer on a retail basis.
However, because Section 8 of RESPA
broadly prohibits providing a “thing of
value,” which is specifically defined to
include discounts, in exchange for the
referral of business, many loan
originators have been reluctant to
openly seek such pricing benefits, even
where any such discount in the price is
passed on to the borrower. HUD
believes that the fundamental purpose
of RESPA is to lower settlement costs to
borrowers, and it is therefore contrary to
the law’s objectives to interpret the anti-
referral fee provisions of Section 8 to
prohibit one settlement service provider
from using its market power to negotiate
discounted prices, as long as the entire
discounted price negotiated by the
originator is charged to the borrower
and reported as part of the total charge
within Sections OI{C) through (J} as
appropriate. The proposed rule amends

Regulation X ic make this ciear. HUD
also solicits comments on Lnis issue in
Quesuon 4 below.

the HUD~1/1A and
Instzuctions

e. Revisi
Appendix

Consistent with the proposed ruie's
new approach 1c the reporting of lender
paviments to barrowers, the proposal
woulid require that on the HUD-1 all
such payments be reflected in the
borrower's column, in the applicable
series (e.g.. B0O series for pavments to
wmortgage brokers; 1300 series for
pavments to other third party settlement
service providers). However, inasmuch
as there is no place for identifving and
reporting credits on the HUD-1 A, in
any transaction where there is such
payment, the rule requires that the
HUD-1 must be used. The propesed
rule's revisions to the Appendix A
instructions for the HUD—1 appear
immediately following the proposed
amendments to Regulation X.

Also, the proposed new GFE, while
reducing the number of cost items
reported on the face page, and
consolidating the presentation to the
barrower of important cost information,
is not readily comparable to either the
HUD-1 or HUD-1A form, which the
borrower will receive at settlement. This
is because certain cost items on the GFE
are currently reported in numbered
sections of the HUD1/1A forms not
corresponding to their GFE
counterparts. Thus, for example, while
the proposed GFE clearly distinguishes
between those settlement costs
attributable to the loan originator(s}
(section A. on the new GFE) and other
lender required third party settlement
services {sections C. and E. on the new
GFE}, the HUD-1/1A forms combine
loan originator costs and some-third
party costs under the same heading
(“Items Payabie in Connection with the
Loan™} and numbered section (800}. The
HUD1/1~A forms include credit report
fees, appraisal fees, mortgage insurance
application fees, and inspection fees in
this category. Other third party services,
such as pest inspection fees, permit fee,
4nd surveys are separatelv reported on
the HUD-1/1A (1300). In addition, the
new GFE identifies as separate major
cost categories some items reported, in
whole or in part, under the same
heading on the HUD-1/1A. For
example, the new GFE lists hazard
insurance and per diem interest as
separate categories. However, on the
HUD-1/1A, where hazard insurance
premiums are paid in advance they are
reported, along with other items such as
per diem interest and pre-paié mortgage
insurance premiums, in section 900,
“Items Required by Lender to be Paid in
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foregver, where a portion of
zard insurance premium i
required to be sscrowed, that amount is
reported on the HUD-1714 in section
1000, along with other escrow items, as
“Reserves Deposited With Lender v
proposed, the new GFE would
consohidats certain o rna:ges into Inmp
surm categories (e.g. lender required
third party services). The Department
has made only minor changes to the
HUD-1 instructions, to asnist the
borrower in comparing the new GFE to
the HUD~1. The Department took this
approa\.h because the HUD~1 is well

accepted as 2 listing of setement
service charges by industry and
consumers alike and HUD is reluctant to
change the form unnecessarily.
However. there is 2 risk that if the forms
are not clearly zomparable, lenders
could deviate from the prices given in
the GFE or GMPA and the borrower
would not realize the deviations.
Modificadons could be made to the
HUD-1 so that the fee categories on the
new GFE would cotrespond to similar
gruapings un the UD-1 and the two
qocuments could be more easily
compared. HUD invites cooiments in
Question ¢ below on whether or not the
HUD-1 should be modified. HUD plans
to use focus groups to ensure that the
proposed forms are consumer friendly
including considering, among other
things. how the new proposed forms are
best campared by consumers to the
HUD-1 and what revisions, if any, to
the HUD~1 would be most helpfil.

For purposes of TILA, the packager
must list the finance charges needed to
calculate the APR on an addendum to
the HUD~1 or HUD~1A and HUD
invites cominents in Question 26 on this
issue. The proposed rule seeks comment
an whether there should be further
modifications to the HUD-1/1A forms
so thal they mors acourately comespond
to the new GFE. However, the
Department be.ieves that, in the absence
of further changes to the HUD-1/1A
forms, borrowers can be assisted in
comparing the two disclosures, and, to
that end, the new GFE identifies, next
to each GFE caiegory, where on the
current HUD-1/14 the comresponding
cos: information is to be found. As the
preceding discussior makes clear, this
necessitates identifying mote than one
HUD-1/1A section nurober next to some
GFE categories. s

Advance,

“«Specifically. the new GFE contains the
ranm\mg wross-referentes to the HUD-1/1A for
each GFE categary: A. Origination Fees, 800; T.
Leader Required/Seiected T hird Party Services, 800,
900, 1000, 1300; L. Title Ser 1100;

2. Section & Transfer of Servicing

. Congress amended RESFA
mc'uce a disclosure, which informs
borrowers that their loan or the
servicing of their loan. may he sold. 12
U.5.C. 2805, Public Law 93-333 section
% {November 28, 1990}, In 2997, HUD
proposed a rule to impiement the
amended statute. Many comments were
received and the rule was never
finalized. 82 FR 25720, The Deparunent
plans to finalize the 1997 proposed rule
shortly. However, in the meantime, the
Section 6 language in the siatute may be
provided in conjunction with the GFE
instead of the language currenty
indicated in § 3500.21 and Appendix
WMS-1.

C. Remove Reguletory Barriers To Allow
Guaranteed Packwes of Settlement
Services and Mor*ﬂcg’eﬂ To Be Made
Available to Borrowers

1. A New Szfe Harbor for Guaranteed
Mortgage Packages (GMP) Created
Thmue HUD's Exemption Authority

Consistent with its earlier
recommendations in the HUD-Federal
Reserve Report, described in the
background section of this Tule, the
Deparment believes that the most
effective means of simglifying the
process of obtaining a montgage,
promoting competition to lower costs
and facilitating shopping is to offer
barrowers Guaranteed Mortgage
Packages containing 2 lunp sum price
for all lean originator and governreental
requirzd settlement costs associated
with cbtaining a mortgage combined
with an interest rate guarantee for the
loan. The Department believes tha: such
packages offer barrowers the possibility
of lower prices through innovation by
packagers, the pricing discipline
involved in arranging packages, and
competition among packagers.

Under a Guaracteed Mortgage Package
approach peckagers would offer a lump-
sum price for settiement costs, and an
interest rate guarantee &t no cost tc the
borrower urtil the borrower selects the
package. The packager would be held to
those figures from the time the package
is agreed to through settlernent. This
approach would allow the barrower to
rely on the quoted price and rate aad to
compare fewer numbers in shopping for
the best loan to meet his or her needs.
Even with improvements to the current
disclosure schere, including more
reliable quotes for major settiement
costs under the new GFE (see B(z}c),

- Lender Requied/Shoppaite Third Party
vices, 800, 900, 3000 1360; F. Gavernment
Charges—Taxes. 1000, 1200: G. ReservesiEscrow,

1006: H. Per Diewn Interest, 800: L Hezard
Insurance, 209, 1000: {. Optivnal Gwaer's Title,
1190,

above], it will not be as easy for
borrowers to shop and compare as it
would be if they could simply
comparison stop for mortgages based on
a few prices as under this proposal.
The Secretary has determined,

therefore, that effcctwe pacxa”)’xﬂ of
settlement services will depend on
‘packagers negotiating lower costs with
third party settlernent service providers,
and then providing borrowers with an
alternative disclosurs, the Guarantzed
Mortgage Package Agreement (GMPA).
This proposal will increase the
opportunities for borrowers 1o shop
among packages fostering competition
to lower cnsts further. Under Section
8(c)(5) of the Act, the Secretary is
authorized to issue regulations that
remove certain payments or classes of
payments or other transfers from the
Section 8 prohibitions on kickbacks and
unearned fees after consultation with »
designated regulatory agencies, Also,
under Section 16 (a) of the Act, the
Secretary is authorized to grant
reascnable exeroptions for classes of
wansacUons a3 way be nevessary
achieve the purposes of the Act,
Accordingly, under these autharities,
HUD is proposing to establish a
carefully circumscribed safe harbor from
RESPA’s provisions at Section 8§ to
facilitate the development and
marketing of Guaranteed Maortgage
Packages,
2. Who May Package

The purpase of the Guaranteed
Mertgage Package sofe harbor isto
stimuiate competition and improve the
borrower's abi.ity to shop. Under this
prepesal, entities other than lenders
may qualify as packagers for a safe
harbor, as long as their packages include
a mortgage and otherwise satisfy the
requirements of the safe harbor. In this
connection, in order to ensure that the
borrower receives the settlement
package of services and the mortgage
loan, the propesed rule would require
that the packager sign the GMPA
agreeing to previde the Guaranteed
Mortgage Package at the Guaranteed
Mortgage Package price and that non-
lender packagers have a lender sign the
GMPA after borrower acceptance
agreeing to previde the loan included in
the Guaranteed Mortgage Package.

3. Requirements for the Safe Harbor
Packagers that provide the GMP and
abide by its terms and the other
reguirements of this rule, along with
any setilement service providers
participating in such a package, would
recaive a sate harbor from scrutiny
under Section 8 of RESPA a5 described
below. Specifically, to qualify for the
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safe hard

borrower

Qer
guaranieed price for the loan origination
and virtualiy ail other lender required
settlemen: services needed to close the
mortgage. inciuding without limitatior,,
all application, origination.
underwriting, appraisal, pest inspection,
flood and tax review, title services and
insurance, and any other lender
required services, and governmental
charges; (2} a mortgage loan with an
interest rate guarantes, subject 1o change
(prior to borrower lock-in) resulting
1iv from a chan an observabie and
verifiable index or based on other
appropriate data or means to ensure the
guarantee: ¢° and {3) a Guaranteed
Mortgage Package Agreement (GMPA) as
a prospective contract with the borrower
that is binding through settlement
containing the maximum settlement
costs. The GMP offer would remain
open as an offer for a minimum of 30
davs from when the document is
delivered or mailed to the borrower. The
GMP A becomes a binding contraciual
commitment immediately upon
borrower acceptance of the package and
pavment of a minimal engagement fee,
subject onlv to acceptable final
underwriting and property appraisal.
The guaranteed package also would
include up-front costs of mortgage
insurance. The cost of mortgage
insurance is based on the ratio of the
loan amount to the value of the property
and is not finally determined with
certainty until the lender knows the
property value. In the GMP price, the
packager shall include any maximum
upiront mortgage insurance premium
based upon the borrower’s estimate of
the property value and the amount that
needs 1o be borrowed. The GMPA will
inform the borrower that the upfront
mortgage insurance premium, if any,
may decrease or become unnecessary
depending on the final appraised value
of the property. The “Other Required
Settlement Costs”, discussed
immediately below, would include any
required reserves for mortgage insurance
prerciums. Because full underwriting
information will not be available to the
packager at the time the GMPA is
provided, implementation issues are
presented. Commenters are invited in
Question 21 below to provide their
views on how mortgage insurance

Gugh this requirement. discussed infra.
HUD seeks 10 ensure that the rate of the loan does
Dot vary after the borrower commits to a packager
for reasons other than an increase in the cost of
func:  may be a variery of ways to solve this
problem and HUP is seeking comments, in
particuiar, on how to impiement an interest rate
guarantes

shouid be addressed in Guarantesd
Mortgage Package Agreements

Under the proposal, reserves that ace
escrowed wouid be disclosed on the
GMPA as “Other Required Costs™ and
subject to 2 10% tolerance. The only
costs that could be exciuded from the
guarantee and not subject to any
tolerance would be those that fluctuate
depending upon the borrower's choice,
such as hazard insurance, per diem
interest, and optional owner s titie
insurance. However, the Questions
below ask commenters whether these
items should aiso be included ir tae
package at the required minimum
amounts with a notation that “'option
costs” are the responsibility of the
borrower.

The proposal does not require
packagers 10 itemize the services
included in the GMPA. HUD believes
however, that there are certain
settiement services that are of specific
interest and value to the borrower such
as pest inspection, appraisal and the
purchase of lender’s title insurance
(which may affect the cost of ownet's
title insurance). Some lenders may
choose to forego some or all of these
services. Therefore, HUD proposes that
if any of these particular services are not
anticipated to be included in the GMP,
this fact must be disclosed on the
GMPA.

Packagers may in GMP transactions
provide a GMPA in lieu of the GFE. The
revised instructions for the HUD-1/14
require that in Guaranteed Mortgage
Packages, the HUD-1/1A must itemize
the services provided, but not the
specific charges for those services.
However, because the amounts of
certain individual charges needed to
compute the finance charge and the
APR under TILA and HOEPA, the
packager must list the finance charges
needed to calculate the APR on an
addendum to the HUD-1 or HUD-1A.
At Question 20, commenters are asked
o provide their views on whether this
approach adequately protects and
preserves consumers’ rights under TILA
and HOEPA while facilitating
packaging, and to suggest alternatives, if
needed. Entities that do not choose ta
seek this safe harbor will continue to
provide the GFE and HUD-1/1A
disclosure scheme, as amended by this
rule.

4. Contents of the Guaranteed Mortgage
Package Agreement

The premise underpinning packaging
is that firm, simple, guaranteed price
quotes will enabie borrowers to shop for
mortgage loans with much greater
confidence and certaint e GMPA
starts with a brief description of the

function of the packager—what the
packager is providing—and a siatement
at the interest rate on the proposed
form, and the set:iement costs quotation
[ any;. represent an offer tc the
borrower which is open and guaranteed
for 30 days from when the document is
delivered or mailed to the borrower, and
which will immediately become a
binding contractual agreement upon
borrower acceptance and payment o
minimal engagement fee, supject only to
acceptable final underwriting and
property appraisal. The opening
description also makes clear that any
required settlement costs not separately
itemized and estimated in Section I of
the GMPA are the responsibility of the
packager.

Section I of the GMPA provides the
interest rate guarantee and APR along
with an explanation that the interest
rate is guaranteed through settlement if
the borrower agrees now to the GMPA
and locks-in this rate by a specified
date/time. Any mortgage insurance
premium included in the APR wouid be
separately disclosed in Section L. It
provides that if the borrower does not
choose to commit immediately, it is
guaranteed that the quoted interest rate
will not change except in relation to
changes in a specified index rate (or
other such appropriate data or means as
HUD may determine to assure that
changes in the rate are reflective of the
cost of funds and not simply to increase
the packager’s compensation).

Secticn I of the GMPA states that this
package price covers all services,
besides those listed in Section 111, that
are necessary to close the loan. The
packager would, however, be required
to inform the borrower if certain
designated items are not anticipated to
be included as part of the package
including lender’s title insurance, the
pest inspection, and appraisal. Under
the GMPA, any pest inspection report,
credit report, and appraisal would be
provided to the borrower upon the
borrowes's request. (On the HUD-1,
borrowers will receive a listing of the
specific services provided, but not the
specific prices for each service. The
total settlement costs will be provided.)

Section I of the GMPA provides a
description of “Other Required
Settiement Costs” which are outside the
package and informs the borrower that
reserves/escrow are subject to a 10%
upper limit, or tolerance, at settlement
absent unforeseeable and extraordinary
circumstances. However, the 10%
tolerance does not apply to hazard
insurance and per diem interest in this
category. The GMPA also makes clear
that any required settlement cost not
specificaily identified on the GMPA as
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GMPA, it incluae
¢ the responsibility ¢

price que
the packager

Section IV of the GMPA provides the
borrower the cost of owner's title
insurance. if available. For any package
where the packager offers the borrower
the option of paying all or part of the
stated guaranteed and/or estimated
settlernent costs through a higher
interest rate, that option will be
explained in accordance with Sectiorn V
of the GMFA. Similarly, where a
packager offers the horrower the option
of lowering the siated guaranteed
interest rate by paying additional
amounts at setfleraent, comimon]y
referrec to as discount points, that
option will aiso be explained in
accordance with Section V of the
GMPA.

Section VI provides interest rates and
adjustment terms related to adfustable
rate mertgages, applicable prepayment
penalties, and balloon payments,
Section VII of the GMPA must be signed
by an zuthorized agent of the peckager
and the borrower 1o become a binding
contract for the Guaranteed Mortgage
Fackage at the Guaranteed Mortgage
Package price. After acceptance by the
borrewer, non-lender packagers must
ensure that the lender sign the GMPA
agreeing to provide the loan included in
the Guaranteed Morigage Package. HUD
solicits comments on the issue of lender
signatures on the GMPA in Question 18
below. Notwithstanding the basic
chjective of packaging. which is to
dramatically improve the borrower's
capacity to comparison shop, ditferent
entities raay offer two types of packages.
Some packagers may offer GMPs in
which al! setdement costs are included
in the interest rate guarantes (in which
case no gueranteed settiement cost
quote wiil be provided), while sther
packagers may quols a guaranteed price
for all settlement costs along with a
{presumably lower} interest rate
guarantes. The Special Information
Booklet and other consumer education
materials will alert borrowers to
compare the combined impact of both
settiement cost and interest rate
guarantees when shopping ainong
packagers, and will suggest thata
horrower might wish to compare the
APRs of the two products as well as
consider how long the bomower plans to
stay in the property; a longer mortgage
term may mitigate in favor of a borrower
choosing to pay settlement costs
through a bigher rate.

5. interest Rate Guarantee
in the rule, HUD is requiring that
:aranteed Mortgage Packages include

an inlerest rate guarantee. HUL's
rationale for this requiremen: is that
both the setdement costs and the
interest rate need to be firm for
Sorrowers to compare loan products,
FUD recognizes, however, that after a
borrower requests a GMPA but belore
iocking in a rate, the interest rate on a
ioan may change besed on rcarket
forces. Similarly, some borrowers
chogse to finat even after they have
committed to an originator, in the hopes
<hat market interest rates will fall. In
such instanzes, HIID balieves that in the
centext of GMPs, it is nevessary to
assure that when the borrower is ready
<o lock. the interest rate will only 2e
changed based on observable market
changes. or based on otker data or
2ppropriate means to ensure the
guarantee. One possibility is to have the
rate move with an observabie and
verifiabie index. Anather is to have a
rate publicly available. Whatever the
ultimste methodology, it must be sasily
useable and verifiable by the borrower
and the industry. Commenters are asked
w0 address Question 13 concerning the
use of an index or a substitute therefore
:0 ad¢ress this problem.

. Scope of the Safe Harhor

The Secretary is exercising exempticn
autharity under Section 8(c)’3) and
Sectien 19 of RESPA 1o establish this
carefully circumscribed guaranteed
mortgage packaging safe harbor. The
Secretary is establishing this safe harbor
only for those Guaranteed Mortgage
Package transactions that meet the
requirements set forth in this rule. The
Secretary has determined that the
establishment of this safe harbor is
necessary to allow this class of
ransactions— guaranteed packages of
settlement services with the protections
required under this rule—— tc be
available to consumers to achieve the
purposes of the Act. The Secretary has
concluded that the availability of these
packages to consumers will simplify
their shopping for settlernent services
and allow them to gain the benefit of an
active competitive marketplace where
market forces lower settlement costs.
For the same reasons, the Secretary has
determined that payments and pricing
arrangements between packagers and
participating settlement service
providers for Guaranteed Maortgage
Packages as set forth in this rule shall
not be construed as prohibited under
Section 8 of RESPA as long as the
requirsments in this rule are satisfied.
Pursuant to Section 8{c) {3) the
Secretary has undertaken the necessary
consultation with other agency heads as
required prior to promulgating this
exemphon.

icing discipline w nago
1 prices for essentia

settiement ser
interest rates with participating
settlement service providers, Some
GMPs may requive the use of affiliated
entities. a practice prohikited by Section
& except in limited tircumstances. Other
GMPs may involve arrangements
berween independent providers based
on the projected volume of business i
be referred. The safe harbor will apply
in both of these arrangements. Without
this safe harbor, Section 8{a)'s
prohibition on referral fees may bar
such arrangements and Section 8 {b)'s
prohibitions may deter packagers from
retaining profits that result from
packaging, which could be regarded 25
unearned. Qutside the safe harbor,
where loan originators arrange
discounied prices that are charged to
consumers, HUD is proposiag in this
rulemaking to clarify that Section 8 is
not violated (see above). Because HUD
betieves that the benefits to borrowers of
packaging outweigh any protections
affered by Section 8's provisiors, the
Secretary has concluded that such a
carefully circumscribed safe harbor is
riate, subject to the eligibility
“ions set forth in this rie

Accordingly, pursuant to Section 19,
the Secrztary has determined that the
safe harbor is necessary for thase
prescribed transactions to achieve the
purposes of the Act, Where the
reguirements are met, the safe harbor
from Section 8 will permmit payments or
other things of value exchanged
betweer a packager and entities
participsting in the package, and will
insulate packager earnings from Section
8 scratiny. Section 8 would, however,
coatinue 1o prohibit any payments for
the referral of business. kickbacks, splits
of fees and vosarued fees between the
packager and any of the entities
participating in the package on the one
hand, znd entities outside of the
package on the other.*® As long as the
requirements of the safe harbor are
satisfied, the exemption authority under
Section 19 will create a safe harbor for
packagers from the Section 8
requirements.

‘Jnder the safe harbor, as noted above,
packagers would provide the GMPA i
lieu of a GFE. HUD regards the
provision of a GMPA as fully, indeed,
rmote than satisfying the requirements of
Section 3 of RESPA that borrowers
receive 2 Good Faith Estimate of the

Thus, for example, 4 real estate agent, outside
ackage. would costinue to be subject to

& for accepting @ puynrect fum & paci
ferring a customer o 4 packase
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s for setilement

wer is iikely to lncur.
¢ HUD believes that the

. by itemaizing a Guaranteed
‘vfcmzage Package price »ncompassmg
\.x'ma 1y all settlement charges, aiong
ited number of temized

. including owner’s title

iso more than satisfies th
equirements of Saction 4 of RESPA.
Nevertheless. HUD is prepared to
exsrcise the exemption anthority under
Section 1§ to create a safe harbor for
packagers from the disclosure
requirements of Sections 4 and § of
RESPA, if it deems such an exemptian
nmecessary.

The safe harbor is proposed to be
available only where the transaction
does aot result in a high cost loan as
that term is defined in the Home
Ownership Equity Protection Act. See
15 U.S.C. 1801 (Supp I 1996). The safe
harbar also may not be available for
mortgages that exceed other Hmits or
include other features identified by the
Department during the course of this
rulemaking as resulting in unreasonable
settlement charges or other loan terms
inimical to the purposes cf RESPA,

In th *-ulemak;ng in Question 12
belaw, HUT} is soliciting comments on
the scope of the safe harbor and in
particular, how the safe harbor should
apply to affiliated business -
arrangements.

D. Scope of the Proposed Rule

The proposed rule's new regulatory
requirements will apply to first and
second lien transactians, purchase
money loans, and refinances. Home
equity transactions are addressed in
£3500.7(%), under cusrent RESPA
regulations. At Question 26 the
Department invites comments on this
issue,

E. Contractual Remedies and
Enforcement Priorities

For the safe harbor, the proposed rule
intends that borrowers, individually or,
where appropriate, as 4 class, may sue
for specific performance or for damages
pursuant to applicable State contract
law provisions in the evest a packager
breaches a contract entered into
pursuant to C., above.

Bevond any contractual remedies
available to borrowers um‘ier state laws,

Pursuant to Section 18 of RESPA, 1"
.C. 26186, the Secretary is authorized
o determine whether any provisions of
State law are inconsistent with any

rovision 6f RESPA. Where such a
determination 1s made, after
consultation with other appropriate
Federal agencies. the Secretary may
exempt any person subject to RESFA
from compliance with said State law to
the extent such compliance is
inconsistent with RESPA. (Juestion 22
below seeks comments on how this
provision of RESPA should be applied
in light of the provisions in the
proposed mle.

IV, Questions for Commenters

Comnenters are asked to address the
following guestions in their comments
to the extent that they have views on
these subjects.

The New Good Faith Estimate {GFE}
Reguirements

1 As proposed in Section LA {1, the
proaosed GFE form would briefly
explain the originater’s functions and
that the borrower, not the origimator, is
responsible for shopping for bis or her
best loan. Does the | proposed

zbsent unforeseen circumstances. Are
these appropriate to;erances zng
tolerance levels or should other
tolerances/tolerance jevels be
established for these categaries? Also,
should & tolerance be sstablished for
borrower’s title insurange? What
alisrnative or additional means might be
employed to ensure that loan originators
teke the care necessary o complete the
GFE to ensure that it represents a Good
Faith Estirnate of final settiement costs?
Section T1.B.{2) d., the proposed
rule wauld amend Regulation X to make
clear tha: loan originators may enter
inte volume arrangements where such
discounted prices are charged to their
customers. Commenters are jnvited to
provide their visws on
ramifications, if any, of this
clarification.

5. In Section O1.B.(2] ¢., the proposed
rule requires that the tolerances will
apply to the GFE from the time the form
is given by the loan originater through
settlement. Also, in case it takes a
substantial time for the boower to
Gecide to use the loan originator from
the date the form is given, the rule and
“he form provide that the GFE peed only
be open {or borrower acceptance for a
minimum of 30 days from when-the

adequately convey this message? If the
commenter thinks otberwise, it should
provide alternative lang: for the

document is delivered or matled to the
borrower. After that time, the GFE could
be ratified or superseded by the

form that betier explains the loan
originator s function to the borrower.
Sheuld the form alse address agency
requirements under state laws and how?

2. In Section M.B.{2) ¢,, the proposed
rule requires that the amounts estinated
on the GFE for mortgage broker and
lender origination charges may oot vary
at settlement absent unforeseeable
circumstances. Should the rule provice
for this “unforeseeable circumstances”
exception? Are the particular
circumstances specified in HUD's
formulation o this proposal sufficiently
encompassing? What evidence shoulda
broker or lender be required to retain 1o
prove the existence of such
circamstances and justify any increase
in charges at settlement?

3. In Section TLB.{2) ¢., the proposed
rule establishes a 10% limit, or
“tolerance,” for categories of settlement
services and costs including third party
services that the barrower shops for and

EUD will regard with &
GMPA as an enforcement prioeity, and
any entity found in violation of such a
contract will not be able to claim a safe
harbor under Section 8. As a result,
those found in violation of a GMPA will
be subject to Section 8 somting and
possible penalties as well as individual
or class relief

estrow/re: by which such costs
cannot exceed the GFE estimates by
10% at settlement absent unforeseeable
and extraordinary circumstances, It also
establishes zero tolerances for
origination charges and lender required
lender selected third party costs and
aovammem charges that cannat vary
from the estimate through settlement

riginator at the borr ‘s request. ks
this expiration: date appropriate to
pIO(BC\ B”KL!‘AS( UNNECESSAry costs
flowing from an indeterminate liabil
or for otker reasons? Is 3¢ days too long
or oo short? Avother possibility that
camrnenters may considar is whether
the nawmbers on the GFE should apply
oniy from the time the borrower enters
into an agreement with the loan
originator. HUD also invites
commenters’ views on whether HUD
now shaouid require a borrower’s
signature on the GFE 1o memorialize
acceprance and begin the period during
which the estimates are binding.

6. Io Section ILB.{1} b., the proposed
rule slmphﬁe5 the GFE by placing ail
Joan origination costs in small number
of pnma_w categories. This is intended
tQ i borrower t nderstanding wd
shy hopping of major loan costs :md
minimize the proliferation of “junk
fess” and duplicative charges. How
couid the GFE be made gven simpler to
fazilitate borrower shopping? If the
commenter believes greater itemization
is desizable, what should be itemized
and why?

7. In Section I.A.(3), the proposed
rule requires that on the front of the
praposed form mortgage hrokers
disclose the lender credit right below
the total prigination charges to: {aj Make
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rrower aware of the effect that the
185 10 reduce total origination
;b aveid f
borrowers: and (¢} avoid giving any
competitive disadvantage to eithera
broker or lender for the same loan.
What, if any. other approach to address
these concerns 1s better and why?
Should the new GFE form disclose this
credit at the hotiomm of the praposed
form because the credit can be applied
10 all settiement costs?

8. As proposed in Section ITl. A. (3},
as another step to avoid borrower
confusion and any competitve
disadvaniage among lenders and
brokers, the proposed rule breaks out on
Attachment A-1, rather than an the
front of the proposed form, the “Loan
Qrigination Charges” into “Lender
Charge” and “Eroker Charge.” How, if at
all, does this approach advantage or
disadvantage either lenders or brokers
or confuse borrowers in comparison
shopping? Would the industry and
barrowers be better served if there is a
breakout of “Lender charges” and
*Droker charges” on the front of the
form and why? .

9. As proposed in Section II1, B. {2} e,
the new GFE will consolidate certain
charges into lump sum categories {e.g.
iender reguired third party services). To
permit the borrower to compare the new
GFE to the HUD-1, it will be necessary
for HUD to establish additional
instructions to guide the reader so that
the new GFE could be compared to the
HUD-1. Would it be better to change the
HUD-1 so the fee ¢ategories corzespond
1o the groupings on the GFE and the two
documen:s can be m.ore easily
compared? If commanters suppert
changes 1o the HUD-1 to make it more
comparable to and compatible with the
new GFE, how extensive saould these
changes be and in what areas? Should
the HUD-1 continue to list all charges
for services or should it also be
shortened and simplified as well to
cover only categories of services?

10. Should 2 safe harbor from Section
8 serutiny be established for
transactions where the mortgage broker
signs and contractually commits ta its
charges on the GFE? The purpose of
proposing this safe harbor would be to
encourage a firm contractual
commitment 16 borrcwers, before they
pay a fee and commi: to a particular
morigage broker, so that the borrower
can shop wmong raertgage brokers.
Considering the proposed changes to the
GFE. the proposed packaging safe
harbor and HULY's current guidance oz
mortgage broker fees, is this safe harbor
necessary for industry or borrowers and
why? In light of the proposed rule’s
other provisions is any other additional

disciosu: r mortgage brokers

wartanted. such as an adgitional

statement of what the broker's fees are
nd how they function?

Guaranteed Mortgage Package
Agreements

11. is a safe harbor along the lines
proposed in Section 1L C. {1} of this
rule pecessary to allow lump sum
packages of settlement services to
becorne available to borrpwers? Would
the proposed clarification by HUD that
discounts may be arranged, if passed on
to borrowers and not marked up, suffice
10 make packages available to
borzowers? Would a rule change to
approve volume discounts and/or mark-
ups when a package is involved suffice?
Would it suffice to trim the disclosure
requirements for packaging and offer the
option of providing a streamlined GFE
1o those who packaged?

1Z. As preposed in Section ITL C. {8}
is the scope of the safe harhor
appropriately bounded in applying to
all packagers and participants in
packages? The safe harbor also currently
does not apply to referrals to the
package. Should there also be a bar
against part time employees of other
providers working for the package ©
steer business? How should the safe
harbor apply to affiliated business
arvangements 1o protect borrowers from
steering?

13. As preposed in Section TIL C{5),
to qualify for the safe harbor, the
packager must include an interest rate
guarantee with a means of assuring that
when the rate floats, it reflects changes
in the cost of funds notan increase in
originator compensation. For this
purpose, the rule snggests tying the rate
1o an observable index or other
appropriate means. What other means
could assure borrowers that tae rate of
a lender was not simply being increased
1o increase origination profits? For
example, would 2 lender's commitment
to constantly make rates public on 2
web site be 2 useful control? If an {ndex
is the best approach, how shouid it be
set? If an index approach is approved,
should each lender be allowed to pick
its own observable index?

14. As discussed in the preamble to
the rule in Section ITI. C (5), if an
observable index or other appropriate
means of protecting borrpwers from
increases in lender compensation when
the borrower floats in a guaranteed
packaging approach is not practical,
should HUD provide a packaging safe
harbor only for mortgage brokers? Sach
= mortgage broker safe barbor would
require disciosing the lender credit to
the borrower in broker guaranteed
packages. The theory for the safe harbor

would be that any amounts in {ncirect
fees could he credited to borrowers
taking away any incentive foran .
increase in rates to increase
compensation. Should this be offered in
any event?

15. As propesed in Section TL C (6},
under the rule, mortgages with total fees
or a rate zovered by the Home
Ownership and Equity Protection Act
{HOEPA! would be subject to the new
GFE disclosure requirements: however,
HOEPA loans would not cualify for the
guaranteed package safe harbor. Is this
exclusion approprigte considering, oo
the one hand, that packaging promises
borrowers a simpler way to shop and
make trazsactions more transparent? On
the other hand, the safe harbor could be
provided for a loan that has very high
rate and/or fees and may be predatory.
The proposal also says that during the
rulemaking other limitaticns may be
established to exclude high cost and/or
loans with predatory features from the
packaging provisions, HUD invites
comments ont whether HOEPA loans,
any other loans, or features uf loans
sheuld bz included or excluded from
the safe harbor and why.

18. As propased in Section [ILC (3],
the GMPA provides that the offer must
be open to the borrower for at least 30
days frorm when the document is
delivered or mailed (o the borrower. Is
this an appropriate minimum tme
period to ensure that the borrower has
an adequate opportunity to shop?

17. As proposed in Section [IL C (4},
the rule cwrrently provides that the
Guaranteed Mortgags Package
agreement must indicate that certain
reports such as the appraisal. credit
report, and pest inspection are available
1o the borrower upon the borrower’s
request. Also, packagers may decide to
forego such reports or services (.e.
lender’s title insurance) and must
inform the borrower that such reports or
services afe not anticipated to be
included in the package price. Are these
adeguate protections for the borrower?
HUD is aware that other laws such as
Regulation B (ECOA) provide certain
rights to barrowers with respect to
obtaining some of these reports. [n order
0 gualify for the safe harbor HUD has
created additional reporting
requirements. Are these additional
reporting requi ppropriate?

18. Should additienal consumer
protections be established for
packaging? For exawple, should
additional quatifications be established
for "packagers” to ensure that borrowers
are protected against non-performance
including the unavailability of a
marigage tat could result in a borrower
“losing” a house? For example, should
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thers be & requirement th
must heve sufficient Anan
1o crediniy back the zzaxa‘ 1ee?
necessary 1o require a lender sig
on the GMPA 1o ensure that the
borrower receives the loan at the time of
settlement? How can the borrower’s
interssis be prowecied without unduly
burdening the process or unduly
limiting tae universe of packagars?

13. Consistent with the HUL-Fed
Report, the vule proposes that certain
charges, sech as hazard insurance and
reserves. are outside the package as
other or optional costs. Is this the right
approach or shouid these charges be
disclosed as Lae minimum amounts
required by the lender and required to
be inside the package? Woulid the latter
better serve the objective of establishing
a singie figure for the borrower to shop
with?

“D The rule preposes in Seation 1.
{3}, that under Guaranteed Mortgage
Packaging, the HUD-1 will list the
settlement services in the package at
not the specific charges for each service,
Certain third party charges are excluded
from the calculation of the finance
charge and the APR under TILA and
HOEPA. Commenters are invited to
express their views on whether the
approach in the rule satisfies or whether
alternative approaches to cost
disclosures should be sstablished to
ensure consumers’ rights under TILA
and BOEPA are protected while
facilitating packaging. More broadly,
comumenters are invited to provide their
views on means of better coordinating
RESFA and TILA disclosures.

21. Comtenters are asked to provide
their views on how the rules should
treat mortgage insurance? The rule
propeses in Section L C {3}, that the
guaranteet package would include any
mortgage insurance premiums in the
APR and up-font costs of morigage
insurance in the guaranteed packags.
“Other Required Costs™ would incinde
reserves for mortgage inswrance
premiums. However, because the
packager will not have an eppraisal at
the time the GMPA is provided, the
packager may not have firm information
to provide a definite figure. Another
possibility is to exclude montgage
insurance from the package but notify
the borrower that mortgage insurance
may be an “Cther Required Costs™ and
present the borrower an estimate subject
1o & tolerance, if mortgage msurance is
necessary, This approeck would
exclude a major charge from the
package. §UD recognizes that there are
State laws ta: prombx rebates ar any
splitting of coramissions fcr mortgage
insurance. How, if at all, should this
impact the desision to inciude mortgage

a packager

insurence in packsges of settiement
sereices?

22. To what exzent, if any, do
inconsistencies currently exist, or
would they exist upon promuigation of
the proposed rule detwesr. State laws
and RESPA? Specifically, what types of
State laws result in such inconsistencies
and rperit preemption? What, [fany,
provisions of the proposal should be
re\rxsed to facxluate anY pecessary

tHon

23. The ru}e proposes that the GFE
and the GMPA be giver subject to
appraisal and underwriling, How
shouid the final rule address the matter
of loan rejection or threatened rejaction
as a means of allowing the originator to
change the GFE or GMPA to simply eara
a higner profit?

24. To what extent, if any, should

irect loan programs such as those
provided by the Rural Housing Service
of the Department of Agriculture be
treated differently under the new
regulatory requirements proposed
this rale?

25. As proposed, the GFE and GMPA
currently coniain sections for Joan
originaters and packagers to indicate the
specific loan terms for adjustable rate
mortgages, prepayment penalijes, and
balloon payments. Are these appropriate
loan terms to include on these forms,
and what, if any. cther morigage terms
or conditions should be listed on the
forms?

26. What are the arguments for or
against limiting the proposed rule to
purchase mogney, first and second lien,
and refinancing loans zs opposed to
offering it to home equity, reverse
mortgage and other trausactions?
Should there be any additicnal
requirements for so-called B, C,and D
loans?

27. As proposed, the Guaranteed
Mortgage Package includes ane fee for
settlement services required to complete
% mortgage loan. The fee for the package
will include loan crigination fees,
typically referred 1o as “points.” As
points are generally deductible under
IRS rules, comments are invited as to
how to determine which portion of the
package prices should be deerned to
constitute points.

28. To what extent do the proposed
changes to the definition of application
in Section O B {2) a., end requitements
for delivery of the GFE impact cther
federa} disclosure requirements, such as
those mandated by the Truth in Lending
Act? How can the disclosurs objestives
of the propesed rule be harmomized
with such other disclosure
rem;m‘emems7
9. The proposed tuie in Section HL

, would require 2 loan orig

B /2)

capable of offering an aiternative Joan
pFCf‘us’ te provide a prospective
pon the butrower's request.
th a new GFE if. after full
uaderwriting, the borrewer doex aat
qualifv for the loan identified on the
original GFE. Is this approach
aporomxa‘e7 ‘What other options should
e considered where borrowe"s da not
gualifv for the loan product initally
sought?

38. The proposed rule in Section TL
B 12} ¢., would reguire loan af}c-'xarcrs
1 ride qualified bomrowers with
amended GFE, identifying any c':axauea
in tosts associated with chameg in the
it.terest rate, whers the borrower elects
not to lock-in the interest rate quoted on
e original GFE at the time it is
mo\’deﬂ Is this an appropriate
requirement? What alternatives, if any.
should HUD consider?

V. Findings and Certifications

The Puperwock Reduction Act

The information requirements
centained in this proposed rule have
been submitted to the Qifice of
Management and Budget for review in
accordance with the Paperwork
Reduction Act of 1993 44 US.C.
Chapter 35). The Real Estate Settlement
Procedures Act of 1874 requires
settlement providers to disciose to
homebuyers certain information at or
before settiement and pursuant to the
servicing of the loan and escrow
account. This includes 2 Special
Information Beoklet, 2 Good Faith
Estimate, an Initial Servicing Disclosure,
a Settlement Statement (the Form BUD—~
1 or Form HUT 1-~A4), and when
applicable an [nitial Escrow Account
Statermen!, an Annual Escrow Account
Statement, au Escrow Account
Disbursement Disclosure, an Aff.liated
Business Arrangement Disclosure, and a
Servicing Transfer/Disclosure. This
information requirement under OMB
control number 28020265 consolidates
information previously collected under
OMB control numbers 2302-0458,
2502-0491, 2502-0501, 250205186, and
2502~0617.

Estimate of the tctal reporting and
recordkeeping burden that will result
from this information requiremsent isas
follows:

Respondents: Individuals or
households, business or other for-profit
entities.

Freguency of submission: On occasion
and annuall

Beporting burden: Mymber of
‘esponuems\ 20,000, Annua!l responses;
105.300,000, Hours per response: 0

Total sstimated burden hours:
£.500,000.
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The status of this informatian

that it is a reinsiatement,

anges, of a previousiy approved

n. 1n accordance with 53 CFR

{@){(1), HUD is soliciting

comments ffom members of the public -

znd affected agencies concerning this
collection of information to:

{1) Evaluate whetker the proposed
collection of informetion is nacessary
for the proper performance of the
functions of the agency, inciuding
whether the information will have
practical utili
} Evaiuate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information;

{3} Enbance the guality, utility, and
clarity of the information o be
collected; and

(4) Mirimize the burden of the
callection of informetion on these who
are to respond; including through the
use of appropriate autornated collection
teczniques or other forms of information
technology. e.g., permitting elecironic
submission of respanses.

Interested persons are invited to
submit comments regardirg the
information collection requirements ix
this proposal. Comraents must be
recerved within sixty {60) days from the
date of this prcposal. Comments must
refer to the proposal by name and
docket number (FR~4668) and must be
senf to:

Lauren Wittenberg, HUD Desk Officer,
Cifice of Managernent and Budget,
New Executive Office Building,
Washington, DC 20803,
Jauren_wittenberg@opm.eop.gov, Fax:
{202} 395-6974

and:

Gloria Diggs, Reports Liaison Officer,
Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner, Department of
Hpusing & Urban Development, 451
Seventh Street, SW, Rocm 9116,
Washington, DC 20410, :

Environmental Impoct

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1469 (42 U.5.C. 4223). The Finding of
No Significant Impast is available for
public inspection betweer the hours of
7:30 a.m. and 5:30 p.m. weekdays in the
Office of General Counsel, Regulations
Division, Room 10276, U.S. Department
of Housing and Urban Development,
451 Seventh Sweet, SW, Wasnington,
DC 206410~0500.

Executive Crder 12866, Regulciory
Plennin Review

The Office of Management and Budgst
(OMB) reviewed this proposed rule
under Executive Order 12866 (entitled
“Regulatory Planning and Review”},
which the Tresident issued on
September 30, 1983. This ruie was
determined economicaly significant
under E.0. 12866. Any changes made to
the propossd rule subsequent o its
submission to.OMB are identified in the
docke: file, which is available for public
inspectior in the office of the Rules
Dacket Clerk, Room 10278, U.S.
Department of Housing and Urban
Development, 451 Seventh Street, SW,
Washingten, DC, 20410-0500. The
nitial Economic Analysis prapared for
this rule is also available for pubiic
inspestion in the Office of the Rules
Docket Clerk.

Federelism Impact

This proposed rule does not have
federalism implications and does not
3 mplian

Congressional Revigw of Final Hules

This rule constitutes & “major rule” as
defined i the Congressional Review
Act (3 U.S.C. Chapter 8). At tae finai
rule stage, this ruie will have 2 60-day
delayed effective date and be submitt
o the Congress in accordance with the
requirements of the Congressional
Review Act.

V1. Rule Language
List of Subjects in 24 CFR part 3500

Consumer protection, Condominiums,
Housing, Mortgagees, Mortgage
servicing, Reporting, and recordkeeping
regquirements.

Accordingly, for the reasons set out in
the preambie, part 3500 of title 24 of the
Code of Federal Regulations is proposed
to he amended as follows:

1. The authority citation shali
continue to read as follows:

Authority: 12 U.S.C. 2607 et seq.; 32
U.E.C. 2535(d).

2. In §3300.2, paragrapa (b} is
Ay d by revising the definitions of

impose direct
costs on State and locaj governments or
preempt State law within the meaning
of Executive Order 13132 {entitled
“Federalism™}.

Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 US.C.
605(b}), has reviewed and approved this
proposed rule and has determined that
the rule would have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatary Flexibility
Act.

In accordance with section 603 of the
Regulatory Flexibility Act, an Initial
Regulatory Flexibility Analysis (IRFA)
has been przpared and has been made
part of the Economic Analysis prepared
under Executive Order 12866. The IRFA
portion, however, of the combined
analysis is published as an appendix to
this proposed rule. The IRFA was also
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for review and comment
on its impact on business.

Unfunded Mandates Reform Act

Title IT of the Unfunded Mandates
Reform Act of 1985 2 U.8.C. 1531~
1538) {UMRA) requires Federal agencies
10 assess the effects of their regulatory
actions on State, local, and tribal
governments and on the private sector.
This proposed rule does not, within the
meaning of the UMRA, impoese any
Federal mandates on any State, local, or
wribal governments nor on the private
sector,

Appiication, Good faith estimate. and
Mortgage broker and adding the
foliowing definitions of Guaranteed
morigage package, Loan originator,
Mertgage broker loan, No tolerance,
Packager, Packaged services,
Participating settlement service
provider, Par value, Tolerance,
Tinforeseeable and extracrdinary
circumstances, and Zero tolerance:

§3500.2 Definitions.

N s e o= e
(k) *
Application means the submission of

credit information (Social Secwrity

number, property address, basic income
information, the borrower’s information
on the house price ot a best estimate on
the value of the property, and the
wortgage Joan needed) by a burower in
anticipation of a credit decision,
whether oral, written or electronic,
relating 1o a federaily related mortgage
loan. If the submission does not state or
identify a specific property, the
submission is an apalication for a pre-
qualification and not an application for

3 federally related mortgage loan under

this part. The subseguent addition of an

identified property to the submission
converts the submission to an
application for a federally related
mortgage loan.

«

- * B ~

Good faith estimate means an estimate
of settlement costs on the required
format prescribed at Appendix  to this
part prepared in accerdance with
§3500.7,

* * = -
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guarantee for s federally related
mortgage loan that is offered tc a
consumer under 2 Guaranteed Mortgage
Package Agreement (GMPA) in
ordancs with § 350018,

Loun originator means a lender of
mozrigage broker.

Mortgage broker means 2 person or
entity that renders origination services
in a table funding or intermediary
transaction. Where a mortgage broker is
the source of the funds for a transaction,
“lender” for

purposes of this part.
M P

Morigage broker loan is a federally
related mortgage loan that is originated
by a mortgage broker.

No tolerance means that the charges
way vary without being subject to any
toierance.

Pacxager means a person or other
extity that offers and provides
guarantesd mortgage packages to
borrewers in accordance with § 3500.18.

Packaged services are settlement
services thal the lender requires for
settiement and includes all services
xcept per diem ioterest, hazard
insurance, escrow/reserves, and
opticnal settlement services.

Pacticipating settlement service
provider means a settlement service
provider that provides settlement
services in a guaranteed mortgage
vackage and whose charges are included
in the guaranteed mortgage package
price.

Par value means the principal amount
of the loan.

* - * +

Tolerance means a veriation above an
estimate of a category of settlement
costs. Tolerance is expressed as a
percentage of the estimate.

Unforeseeable and extraordinary
circumstances means acts of God, war,
disaster, or any other emergency,
making it impossible or impractical to
perform,

Zero tolerance means the amount
listed may not vary at closing, except in
unforeseeable and extraordinary
circumstances.

N e a s

3.In §3500.7, paragraph (a}
introductory text and (a)(2) through (e)
are revised, paragraph (f} is redesignated
25 paragraph (g); and a new paragraph
{f} is added to read as follows:

§3500.7 Good faith estimate

{a) Lender to provide. Except as
provided in paragraphs (a), (b) or [} of

this section, or where a guaranieed
moTigage package agreement is prov:
in accordance with § 3500.16 of this
pa=, the lender shal} provide ali
appiicants for a federally related
mortgage loan with a good faitn
estimate, The lender shall provide the
good faith estimate either by delivering
the good faith estimate or by placing it
in the mail to the loan applicant. not
later than three business davs after an
application is received or prepared. If
the apolication is denied before the end
of the three-business-day pericd, the
lender need not provide the denied
barrower with a good faith estimate, A
lender shall oot collect any fee in
connection with the application or the
good faith estimate beyond that which
is necessary to provide the good faith
estimate.

* s -

{2) For all mortgags loans, third party
setilement services, governmental fees
and charges, any olher loan related
expenses that are not paid to and
retained by the originator must be
reported in their entirety in the
appropriate categories on the good faith
estimate,

{b) Mortgage broker to provide. In the
event an application is received by a
merigage braker who is not an exclusive
agent of the lerder, the mortgage broker
must provide a good faith estimate by
delivering the good faith estimate or by
placing it in the mail to the loan
applicant, not later than three business
days after an application is received or
prepared. As long as the mortgage

. broker bas provided the good faith

estimate, the funding lender is not
required to provide an additional good
faith estimate, but the funding lender is
responsible for ascertaining that the
good faith estimate has been delivered.
1f the application is denied before the
end of the three-business-day period.
the mortgage broker need not provide
the denied borrower with a good faith
estimate. A mortgage broker shall not
collect any fee in connection with the
application or the good faith estimate
beyond that which necessary to provide
the good faith estimate.

(c% Content of good faith estimate. As
prescribed in and comptleted in
accordance with the instructions in
Appendix C to this part, the goed faith
estimate must state the property
address, loan amouxnt, interest rate used
1o caleulate the estirnated amounts, the
Annual Percentage Rate (APR] for the
loan incloding mortgage insurance, and
the monthly payment for principal and
interest and mortgage insurance. The
form must also siate whether the loan is

an adiusiable rate mongage, containg &
prepavment penalty clause or has 2
palioon payment, the functions of the
originator. and the total amount of
charges for each category of services:
loan crigination, interest rate dependent
payment. lender required and selected
third party services. title services and
title insurance, shoppabie lender
required third pany services
government services. amounzs for
escrow/reserves, per diem interest,
hazard insurance and optional owner's
title insurance. Attachment A-1 of the
good faith estimate must indicate the
subtotals of the origination charges to
the lender and to the mortgage broker,
and the subtotals of all the charges and’
fees for title and for settiement agent
services.

{d) Accuracy of good faith estimate.
{1} The amounts of the categories of loan
origination charges, lender required and
selected third party settlerment service
‘provider charges, lender selected title
services and title insurance, and
governmental fess and charges reported
on the good faith estimate shall not vary
from the time the good faith estimate is
given to the borrower and may not be
exceeded at settlement absent
unforeseeable and extraordinary
circumstances. The estimates in the
good faith estimate shall be open to the
borrower for & minimum of 30 days
fromm when the document is delivered or
mailed to the borrower. Within the 30
days the borrower must agree to go
forward and pay the additional meney
to complete the underwriting precess. If
the offer expires, the borrower may ask
the loan originator 1o ratify such
estimate or request a new oze. If the cost
at settlement exceeds the estimate
reported on the good faith estimate,
absent unforeseeable and ext-aordinary
circumstances, the borrower may
withdraw the application and receive a
full refund of all loan-related fees and
charges. The loan originator must
document any such circumstances and
retain the document in accordance with
§3500.10(e).

(2} The amounts for lender required
third party services must include an
estimate of the maximum mortgage
insurance premium to be charged
upfront to the borrower based upon the
borrower’s assertion of the value of the
property and loar amount needed and
indicate that the mortgage insurante
premium may decrease or be removed
after fall underwriting; i

(3) The amounts of the categories of
horrower selected title services and title
insurance, shoppable lender required
third party services, and reserves!
escrow deposiis charged 1o 2 borrower
may not vary at settlement by greater
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expensive service, absent unforeseeable
anc extrasrdinary circumstances.

{4} The amounts of the categoties of
per diem interest, hazard insurance and
aptional owner's tle insurance
reported on the good faith estimate shall
be carefully prepared based upon the
originator's knowledge of relevant
prices, but are not subject ‘v tolerances,
which means that charges may vary
without being subject to any tolerance.

{5} In mortgage breker lcans, the
borrower payment 1o the lender for a
lower interest rate must be paid in full
to the lender and the lender payment to
the borrower for a higher rate must
include any iender paymeats for the
transaction other than for the par value
of the Joan.

{€] Loan originators must include all
charges correctly within their prescribed
category on the good faith estimate and
nat inctude any “mark ups'’ or “up
charges” in their estimates of charges for
categories II{C) through {(J} of the good
faith estimate. The Loan originator shall
include all ofits charges in the
crigination charges and interest rate
dependent categories,

(7) No loan originator shall be held
responsible for charges imposed on the
borrower at settlement for shoppable
lender required third party services
unless the barrower asked where the
services could be obtained within the
tolerance, used a settlement service
provider identified by the originator,
and was charged an amount in excess of
the tolerance.

{e} Form of good faith estimate. A
good faith estimate required format is
set forth in Appendix C to this part. The
good faith estimate may be provided
together with disclosures required by
the Truth in Lending Act, 13 US.C.
1601 et seq., sa long as all required
material for the good faith estimate is
grouped together.

fj Particular providers required by
lender. (1) If the lender requires the use
{see § 3500.2, “required use”’} of a
particular provider of a settlement
service, other than the jender’s own

' employees, and also requires the
borrower to pay any portion of the cost
of such service, the good faith estimate
must identify the required settlement
service provider.

(2) Except for a provider that is the
lender’s chosen attorney, credit
reporting agency. or appraiser, if the
lender is in an affilisted business
relationship (see § 3500.15) with a
provider, the lender may not require the
use of that provider.

(3} K the iender maimtains 2
contrelled list of required praviders
{five or more for each discrete service}
or reiles on a list maintained by others.
and at the time of application tae lender
bas not vet decided which provider will
be sejected brom that list, then the
lender may satisfy the requirements of
this section if the lender provides the
borrower, on the good faith estimate,
with the names of the required
providers, and the estimated charge for
the particular settlement service.

. . s

4. In § 3500.8, the third sentence of
paragraph (a} is revised to read as
Tollows:

§3500.8 Use of HUD—1 or HUD—tA
settiement statements.

{a) * * * Alternatively, the form
HUD-1A may be used for these
transactions, but not for transactions in
which there is a lender credit 1o the
borrower. * * *

N . - + »

5.1n §3500.10, a new sentence is
zdded to paragraph (e} 1o immediately
follow the setond sentence to read as
foliows:

§3500.10  One-day advance inspection of
HUD-1 or HUD-1A settiemant statement;
delivery; recordkeeping.

(e} * * * Loan origicators shall retain
documentation of unforeseeable and
extraordinary circumstances related 1o
good faith estimaes provided to
borrowers and packagers shall retain

payments, discounts, pricing
artangements or any other exchanges of
things of value by and betweer: persons
or entities offering their services and
compensated through guaranteed
mortgage packages thereinafter
“packagers”) and participating
settlement service providers s part of
such a transaction, shall not viclate
section 8 of RESPA or § 3500.14 and
satisfies sections 4 and 5 of RESPA if
the conditione set farth in this section
are met.

{c] Criteria for guerantesd mortgage
package. In order to quali’y for the safe
harbor stated in paragraph (b) of this
section, packagers must delivera
guaranteed mortgage package offer
within 3 days of application or such
time as may be reasonable in special
cases but prior to the borrower paving
any fee, that inciudes:

(2} A package of designated lender
required settlement services at s
guaranteed price from the time the
guaranteed mortgage package is offered
by the packager to the borrower through
settlement provided that the borrower
accepts the guaranteed morigage
package agreement withiz 30 davs, or
such greater period offered by the
packager, from when the document is
delivered or mailed to the borrower;

{2} A morigage lvan with an interest
rate guarantee and an Anoual
Percentage Rate (APR) that is guaranteed

doc ion of such cire

related to guaranteed mortgage package
agreements provided to barrowers for
five years after settlement.” * *
- . PN

5. In §3500.14, a new paragraph
{g)(1)(viii) is added to read as follows:

§3500.14  Prohibition against Xickbacks
and unearned fees.
* » PO

(g)(1){viii} Any discounts negotiated
among settlement service providers,
packagers, or any other entities for
settlement services provided that the
entire discounted price is charged to the
borrower and reported as part of the
total charge within Sections II{C)
through (J) of the good faith estimate as
appropriate.
. PO

» *

§350016  [Redesignated as §3500.20]

7. In §3500.18 is redasignated as
§3500.20 and a new § 3500.16 is added
to read as follows:

§3500.16 Guaranteed Martgage Package—
Safe Harbor.

through settlement provided that the
borrower accepts the guarantesd
martgage package agreement within 30
days, or such greater period offered by
the packager, and the interest rate is
adjusied only to reflect changes in
market interest rates based on
movement in a observable and verifiable
index or other appropriate measure; and

{3} A guaranteed mortgage package
agreement as prescribed in and
completed in conformity with Appendix
F to this part which:

(1) Explains that the guaranteed
mortgage package iccludes necessary
settlement services required by the
lender and guarantees 2 package price
for these services through settiement
provided that the borrower accepts the
GMPA within 30 days, or such greater
period offered by the packager, from
when the document is delivered or
mailed o the borrower;

(i} Commits the packager to provide
all settlement services and includes all
charges required to complete your
mortgage except those specified as other
required settlernent costs and advises

{a] General. A g wteed martgag:

package is defined in §3500.2.

the borrower if the packager anticipates
whether a pest inspection, lender’s title
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APR on an addendum o the HUD
WUD-1 .
te} Exclusions from safe harbor.
(1] Notwithszanding the existence of a

inswance, and oum:vml
owner's Htle insurance and explains
that any retuired settlement costs not
separately itemized and esumated ars
the respczszbm“ of the packager;

{iv) Identifies and explains any
bo*r:mer optiot to utilize payments 1o
or frem the iender as a resuli of the
interest rate 1o pay settlement tosts oF
adjust the interest rate and mortgage
payments:

{v} identifies any raports such as the
pest inspection, lender’s title insurance,
appraisal cr credit report for the loan
wransacion that are available 1o the
borrower at the borrower's request;

{vi} Specifies that the packager will
snsure tha a mortgage ican is provided

. as part of the package and that, after
acceptanse by the borrower and the
lender, the lender participating in the
package shall provide a loan with the
same terms as set forth in the
guaranteed morigage package
agreement;

{vii) Advises the borrower of whether
the loan is an adjustable rate mortgage
and the terms of the mortgage, whether
there is & prepayment penalty and that
the borrower can request its terms,
whether there is a balloon payment
whether the guaranteed mortgags
package price includes an up.‘mnt
maximum mortgage insurance premium
based upon the barrewers assertion of
the value of the property and loan
emount needed and that the mortgage
insurance premium may decrease or be
removed after full underwriting; and

{viil) Commits the packager o the
terms of the guaranteed mortgage
package agreement upen borrower
acceptance and payeaent of any fee,
subject only to acceptable final
anderw’mno and property appraisal,

(@) Imnac: on Gaod faith astimate and
HUD-1 Where a packager satisfies
the criteria in paragraph {c) of this
section, the packager shall provide the
bormower the guarameed mortgage
package agreement i lieu of the good
faith estimate. In loans originated
through guaranteed mortgage package
agreements, the HUD—-1/1-A shall be
completed at settlement by itemizing all
the included services {but not
charges) of third party settlement
service providers that were performed
for the guaranteed morigage package
price. The guaranteed mortgage package
price shall be shown as the origination
fze on line 801 of the HUD-1/HUD-1A,
Additionaly, the packager must list the
finance charges needed to calculate the

mteed mortgage packace section §
5f RESPA remains aDpIma}:le w©
payments by and between packagers or
participating sett.ement service
providers and parties outside the
vuaranteed mortgage packag

2} The AHiliated Business
E ’::mgemem {ABA} exemption
requirements, set forth in §3500.13,
remain in effect whea a borrower is
referred to a packager by 2 person ot
enlity not atherwise participating in the
gusranteed morigage package who is an
affiliate of the packager or any
participating settlement service
provider.

{2) The gusranteed morigage package
safe harbor shall aot be available where
the rate or points and fees of 2 Federally
related mortgage loan make the loan
subject to the *Io'rxe Owuersbip Egquity
Protection Act (HOEFA),

§3500.12 [Amended]

3. In § 3500,18(c} the cross references
t0 **§3500.16™ and to “section 3500.18”
are both revised to read “§3500.20"

2. Appendix A to part 3500—
Instructions for Compieting HUD-1 and
HUD-1A Settlement Statements is
amended as follows:

Appendix A to Part 3500—Instractions
for Completing HUD-1 and HUD 1-A
Settdement Statements; Sample BUD-2
and HUD 1A Statements

a. The second paragraph of the
Genera! Instructions is revised to read as
fallows:
General lnstructions

- - * - *

Except with respect to a loan resulting
from a Guaranteed Mortgage package, the
settlement agent shall complete the HUD-1
to itemize all chargzs imposed upon the
Borrower and the Seller by the loan
originaror and all sales commissions,
whether to be paid at setiernent or outside
of setilernent, and any other charges which
either the Borrawer of the Seller will pay for
at settiement. Charges to be paid outside of
settlement, including cases where a non-
settlement agent , attorneys, title
cQmpanies, escrow agents, rea. estate agents
ot brokers) holds the Borrawer's deposit
against the sales price {earsest money) and
applies the entive deposit towards the charge
for the settlernent service i is rendering,
shall beincluded op the HUD-1 but marked
“P.O.C.” for “Paid Dutside of Closing™
[settiernent} and shall pot be inciuded in
computing totals. P.0.C. items should not be
placed in the Barrower or Seller columns, but
rather on the apprapriate line next to the
columns. bo the case of loans where
settiement services are paid through the
interest rate. any Charges W be paid by the

approprigs coumn which third party
settlernent services were perfortned for the

aranteed mary

shows op Jine 503,
charges neaded to calculate the APR will be

disciosed in an addendurm on the HUD-:.

- v . - =

b. The Line ltem T Instructions for the
ibins 1

20¢ are revised to read as foliows:

Lines 204-208 are used for gther iterns
paid by or on behalf of the Borrawer.
Examples include cases in which the Seller
kas taken 8 wade-in o7 other property fram
the Borrower in part payment for the

erry haing sold. They may also be used

cases in which a Seller ‘typicaily &
builder} is making an "allowance” 1o the
Borrower for carpets or drapes whick te
Borrower is to purchase separately. Lines
204-209 can also be used 1o indicate any
Seller figancing avangements of other new
loan pot listed i Line 207 For exampie, if
the Saller takes a note from the Borrower for
part of the sales price, insent the principal
amount of the note witk 3 brief expianation
on Lines 304-209. Additionally, » blank line
iD this series shall be used to record the total
of all pavments fom the Lender to the
Borzower based on the transaction, including
payments based on 3 higher intgres: rate.
* « * P

<. Following the instructicas for
HUD-1 Line 603, Sectica L. Settlement
Charges is revised to read as follows:

Section L. Settlement charges. For al
except for those paid to and retained
Loas Driginator, the name of the persop or
firm nitimately receiving the pevmert should
be shown, In the case of loans where
settiemen: services are paid through the
interest rate, any charges to be paid by the
lendes should be shown in the azpropriate
column used in computing totals.
£ - B

& The paragraph immediately
following “‘Line Item Instructions for
Compieting HUD—1A" is revised to
read as follows:

* » * . -

Note: HUD-1A is an optional form that
may be used for refinancing and subordinate
lien federally related mortgage loans, as well
33 Jor any other ong-party transaction that
does pot invelve the trausfer of ttle to
residential real property or does not involve
any lender payvments © zhe bomwar based
on the
based an 2 higber interest sate. The HUD-1
formm may aiso be used for such wansacdens,
tilizing the barrower's side of the HUD~
2 and following the relevant par's of the Line
frem Ingtructions. The vse of the HUD-1 o
is not mandstary for open-ead lines
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1D 1-A, the second
paragrapt following “General

Insiructions’ is revisad to read as
follows:
A e A x

The settizment agent shall complete the
HUD-14 to itemize ail charges impcsed
upon the borrower by the lender. whether to
be D&Ad at SBQSemB"I or outstde ¢f settlement,
and anv other charges that the borrower will
pay Jor at settlement, For ail itexs except fur
those paid to and retained by ihe lendes, the
f the person or firs witmately
e payment should be shown
»gether wm the total amount paid to such
person in comnecion with the transacton. In
{oans originated through guaranteed
morigage package agrsements, the HUD-14
shel be eompleted at the time of setiement
by indicated through checkmarks in the
appropriate column which settlexaent
services were performed for the guaranteed
morgage package price. The puaranteed
morigage package price shall be shown on
line 801. Additionally, the finance charges
needed to calculate the APR will be disclosed
in ap addendum o the HUD-1A.

10. Appendix C to part 3500 is revised
in its entirety, including the heading, to
read as follows:

Appendix C to Part 3500—Instructions
for Completing Good Faith Estimate;

Sample Good Faith Estimat

.D(e‘:eiz rate and Anoual Percentage Rae
{APR} and fili in the length of the loap (ie
rumber of years/ /morths) and the manthly
pavment, inciuding any mortgags insurance.

T, Settlement Costs. This section covers
the settiemnen: costs associated with the
mortgage ioar. and warns the borrower tha
the costs may change if a different mmgaae
product is chosen of the interest rate
changes.

TLA. Ornginatien Charges. Loan originators
sball total all origination charges to the
lznder and the broker in this wlt:'-vury wn the
forzz, For mongage brokexs, these charges
shall include ali charges from the borrower
that are paid to the mortgage broker for the
transaciion. For lenders, these charges shall
includs all direct charges from the borrower
for the ansactios, other than discount
points reported in line T B {2). T
esx.mated total erigination charges shall not

¢ from the actual costs at the time of
sememen( {0% tolerance], abseat
unforeseeable and extraordinary
cirsumstances.

LIL.B. [nterest Rute Dependent Payimnent.

{1} In loans originated by morgage brokers,
mortgage brokers shall subtotal 2oy lender
payments to the borrower for a higher
intersst rate as well as any other lender
payments for the transaction other than for
the par value of the Joan in this category on
the form.

(2) In loans originated by rmorigage brokers,
morigage brokers shall subtotal zny borrower

Instructions for completing the Good Faith
Estimate

The following are instructicns for
completing the Good Faith Estimate regquired
under section 5 of RESPA and Regulation X
of the Departmen: of Hausing aud Urbau
Development (24 CFR 3500.7). This form is
to be used as a statement of estimated
settlement charges. The instructions for
completion of the Good Faith Estimate are
primarily for the benefit of the loan originator
who prepares the form and need nat be
tansmitted to the borrower(s) as an integral
part of the Goed Faith Estimate.

Gengzral Instructions

The loar originator preparing the Good
Faith Estimate may Hil in information and
arnounts oa the form by typewriter, haod
printing, computer printing, ot any other
nethod producize clear and legible results,
tInder these instructions the “form’ refers to
the Good Faith Estimate forms,

All fees and charges shall be disclosed in
dollar amounts. Percentages may be added,
when applicable.

Specific nstructions

1. Our Services. Loan originators shall
include & paragreph substantially the sarme as
the paragraph set forth on the form in this
Appendix. This paragraph explains the
services provided by the joan originator and
emphasizes that the borrower should shap
and compare different loans and originators
w find the best loan for his or her individual
situation.

vIar to the lender for & lower interest
1ate.

The morigage broker shall include the
payments in (1) and (2) when computing the
zet loan origination charge due from
borrowsr {(Sum of A and B). Lenders may
compiete this section at their option.

. Lender Required and Seiected Third
Partv Services. Loan originators shall subtotal
all charges fer lender required and lender
seiected third party services in tais section
on the form. This subtotal shadl cover all
suck services except for ttle related services
and title & in connection with the

burrewer shuuses 0 purchase & more
expensive service.

H onpabie Lender Required Thar

sty Services. Loan originaters shall sudbiatal
all chargea for ican nnﬂmamr‘lenm‘r required
third party servizes in rhs section. If services
are shoppabie by the borrower, and the
Borrower uttimmately elects to obtain some or
all of these services through the loan
originator, the Jnal arsount at sestdsment
may not excedd the loen originator's estimate
by more than 10% (10% tolerance] absent
unforesesable and exraordiary
circumstances, except when @ borrower
chooses to purchase a Jore expensive
service.

[LF. Goverpment Chorges—Toxes (Siate
ond Local} Loan originators shall subtotal
state and [ocal fees, charges, and taxes that
wil. be required at settement in this section,
This estimate shail be based on an assumed
settlement date that the loan origivator will
spesify or the form. The estimate shall not
vary from aztual costs st the time of
settlemen: (0% tolerance] for the assumed

i date, absent 25 and

extraordinary circumstances.
LG. Reserves/Escrow. Loan originators

i} subtotal reserves/escrow amneunts that
be required Dy the lende; at serdement.
This section shail include caly required
#5CTOW iterns such as taxes, hazard insurance,
and mortgage insurance. The estimate shal
not vary from the actusl costs required for
Teserves/escrow at the time of settlement by
more thaz 10% {10% 1oleraace) absent
unforeseeable and extraordinary
circumstances, except when a borrower
chooses 1o purchase a more expensive
service

TLH. Per Diem Interest. Loan originators
shail disciose the esdmated cost of the
winimurs ameunt of per diem interest that
the lender will charge in this section.

Although loan originators are expected to
pmvide relisble figures in this section based
ou their experience, no tolerance applies to
this section, which means that charges way
warv witheut being sabiect to any tolerance.

0.1 Hazard Inasurante. Loan originators
shail disclose the estimated cost of the

ini amouyat of hazard insurance that

sh

borrower's loan and shall not vary from
actual costs at the time of settiement (0%
tolerance). absent unforeseeable and
extraondinary circumstances,

LD, Title Services and Title Insurance.
Loan originators shall subtotal all fees or
charges for title and settleraent agent services
and title insurance in this category of the
form. On the form, the loaw originator also
must jndicate whether the services and
insurance are loan originator selected o1
borrower selected. if Gitle services and
insurance are loan originator/lender selegted,
the estirpate shall not vary from actual costs
at the time of settlement {0% tolerance},
ahsent unfareseeable and extraardinary
circumstances. If title services and/or
insurance are shoppable by the borrower, and
the borrower nitimately elects to use a
provider identified by the loan originator/
lender, the final amount at settleent may
not exceed the estimate by more than 10%
{10% tolerance? absent unforesesable and
extraordinary circumstances, except when a

the lender will require in this section.
Although loan originators are expected w0
provide reljable figures in this section based
on their experience, no talerance applies w©
this secticn, which means that charges may
varv without being subject to any tolerance.

L. Optional Owner's Title Insurance.
Loan originators shall disclose the estimated
subtortal of optional homeowner's title
ipsurance that the borrower may choose to
purchase. Although loan originators are
expected o provide reijable figures in this
section based o their experience, 1o
tolerance applies to this section, which
means that chatges may vary without being
sublect to any toleranca,

IV. Options to Pay Settlement Costs and
Lower Your Interest Rate. Loan criginatars
shall explain the borrower's aptions for
paying settlement costs in this section of the
form by using material that is essentially the
same as that enntained in paragravhs A, B,
€ and T of this section at Appendix C along
with discussing these jssues with the
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borower, a5 aeeded. The loaz erigizator
must fill 1 the tha Yo demonstrate to the
borrower how the parjower's chosen interest

Categories. Luaz arigicators shall use Hgures
relevans 1o the borrower's transacton.

V. Additiznal Loan Terns. Loan

3 s shail ipdicate wiether the

montbly pavments, and costs
compare 10 2 Joan of the same size with a
lower and a higler interest rate. The
completed char serves as an exampie for the
joan uriginator of bow to &1 out the

mortgage loan is subject 1o » prepayment
penalty and whether the loan hes a balloon
payment due at e conclusion of the loan
terws. ¥ thers is w prepaymens penalty, the

joas origiuacor shall advise the borrower that
he or sheis eptitied to a capy of the
prepaymment penally terms UPoR raquest.

For Adjustable Rate Mongage Loans, loza
ariginatars must indicate the interest rates
and adjustment terms of the adjustable rate
wortgage loan.

BILING TODE 4214277
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(ood Faith Estimate of Setttemnent Costs (GFE)

form rovides ¢ reiabie sxumate of e funds thay will be requiced Tomvos, e
borrower(s) 16 pbiasm 2 morigage using Qur company s yeur lean originaiar. This GEE covers both our charges, the chasges of otner
saticment service providers who pedorm services (hat arc requirsd by the lender [0 Gluse your mOrgE: jean. and applicabic Stars
2nd focal government varges and axes dae at settiement,

Tne following esmate 1 valid for ____ days [30 das or frear] from the dite this form iz deliveced o maited 1o you. if

sy Quaiify for this margage based on yaur oredi rating, thegapraisal, snd other apprapriate criteriz.

THE PROPERTY: Yom sk o

ey

LOUR SERVXCES:

5 e sevvices mocassary 1o OFibin ind process yeur morigage Joan with pur own fands or e o7 sor
fancimg scarces We o mot. offer Toazes [rom a8l funding swrcs:nd we cannot guacantee the lowest price of best tero
availabie in the market. Yoo shouid compars the pricesn the boxes balow and shap for the foan ervinatae, mortyage
produet, and settement services that best meet vour fingncing nceds,

1L LOAN TERMS:
For a mortgage amoisn: of 5 3t @ fized] inieregeraieaf %, your APR will bt __ % which includes % for
wongage msurance. Yoor loan o with be { ) ysars S [ ms\my paymems. Yo fnits payment for principsi
and interest a0d mortgag: insurznce on this loan wil . See Section V. for loan erme relaies i adiusiabie rate
mongages, applicable prepayment penalties and ballody, paymanis

Ul SETTLEMENT COSTS:
1€ yoo chonse 2 differmnt morigags produrt of ¥oo 30 Hot s
faliowing costs will have 1@ be paid at oc beforc iasn closing:

Your imserest rain, some of thr sstimaies Jisied below may changs. T

4. Origination Charges(HUD-1 800 Sertesy® 3.
Sec Avachmen A-1 listing origination cherge subloliis for the iender and ihe broker.
®. Interest Rate Dependent Payment (200, 900j+++
Qntil you Jock in your interest rate these payments may change.
(3} {~} Barrower Payment o Lender for Lowar Interest Rates s,
{2 (5 Lender Paymentio aangw for Highes Imerest Raw: 3,

NET LOAN ORISINATION CHARGE DUE FROXM BORROWER (Sum of A and B); { i
C. Lender Required and Selected Thivd Party Services (800, 1300)* S

These are fird party sarvices that ace reguired and selociad by the loadzr, these services.
smust be discloses 10 you. Sec Anachmens 4] iremuing ghesr services.

D. Title Services and Title Insurance (1100) - I

531 lender selecied®
@ bomewsr sciceted ¥+

(800, 1300)y* S
You may shop ot {other than
these sarvices

E£.8hoppabie Lender Required Third Party Serfic
These are third party services Gat ar¢ reauirsd by the ledber
title servicss and e insurance). See Atackment A-I i

¥. Government Charges —Taxes, State and Local {1200)* LS

Tovernment chatges Sue at the fime of semiement assuoning 2 closing o
T

G. Reserves/Escrow, (if required) (1000)*¥ s

H. Per Diem Interest (300} ¥ S,
Per Diern Daity Rawe 5 &t days with an csmated sewtemen date ef______

I Hazard Insurance( 300y 5,

J. Optionzal Owner’s Title Insurance (1100)*** S..

TOTAL SEYTLEMENT COSTS DUE FROM BQRROWER (Sum of A-):

YThe sharges listed in A, €, I (if selected by the lender), F, and H {daily race} will ot vary except in solbreseeable 2ad

extrnordinary cirumstances 25 praseribed by federal regulation.

" The charges listed in D (i selected by the borrower), E. and G must not be extesded at sertewent by mare than 10% absent
and except when 3 borrower chooses t purchase 2 more expensive service.

***The charges listed in B, 1, 1. and J are not subject 19 2 tolerance, therefors these charges may vary.
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IV, QPTIONS TO PaY SETTLEMENT COSTS AND LOWER YOUR INTEREST RATE

A. Cagh Pavment at Set
‘liement Using your avaii

ment: You may pay all or pari of your reguired settlement costs at
bie funds. i

B. Borrowing Additiona] Funds to Pav § You may be able 1o pay all or part
of your settlement cosis by borrowing the nfeded funds as pant of your morigage loan principal.
I you chose this oplion, your montaly payments will increzse.

C. Pay Settlement Costs Through a Higherinierest Rate:

Yot may be able to lower vour settiement £dststin exchange for paying 2 higher interest rate on
f . ST - iy v
your mostgage foan. This higher interest rate “ill increase your monthiy payments.

D. You Mav Lower Your Interest Rate:

You may be able to Jower the interest rate on your ioan by paving additonal funds a1 closing,
commonly referred 1o as “discount points

payments.

" Thegeduced interest rate will lower your monthly
Ty ¥

The following table will show you how highec.afid lower interest rates affec: your Joan and loan
payments

GFE Terms You Selected. . Higher interest Rate Lower Inferest Rate

* New Loan Balance | $100,000 3100000 ]

Interest Rate 7.00% 6.75%

Monthly Principal & | $70(.30 5682.60

Interest S PMI

Credit 3100 N.A.

Driscount Points NA. 5900

Change in Cash to 1,000 less 51,000 more

Close From GFE

Terms You Selected

CHange in Monthly BB 318.7C less

P&Y from GFE

Terms You Selected e

V. ADDITIONAL L.OAN TERMS :

This mortgage IS subject to Prepayment Penaity.

This mortgage IS NOT subject toBreparment Pemalty.

This mortgage HAS # balloon paysient of , which will be doe at the conclusion of the loan
term. H

This mortgage DOES NOT HAVE % ballodn payment.

o aoa

Adjustable Rate Mortgage {(ARM) Loans

This is an Adjustable Rate Mortgage (ARM) Loan. The initial intzrest rae for this
ARM Joan is . The first adjustment will occur after __ months/vears and every
—._.months/years therzafter for a period of . months/years. The interest rate is based on
the ___index and may increase by a margin of ____ percent over this index with each
adjustmnent. ‘The maximum rafe increase adiusiment per period 1s and the maximum
interest rate that can ever apply to this leanis
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A~1 instructions

Attachra
Attackoent A~ se” ' and Shoppabie Third Party Providers.
. The lsan ongi e or this fo Services that may
estimated cost (cased on local maxxe' averages for the area where the urcpwv is located).
{by checking the sppropriats hox} sny lender-required, lender selected services. al ong with the estimated charg
averages for the ares where the praperty is tocated), and name of the provider.
B Ip reporting sutwials for merigage broker/leoder and ttle agent/title insurasce, thie loan criginator must indicats the names
of the service providers and the subtotals of all their charges and lees. !

fe independestiv obtzined by the bo; ke
The loan originarer must aiso indicae
\ﬁ&é"d on local market

Attachment 4-1

" and Shoppable Third Party Providers

A. “Required

use’ services, we do noL require thal you use a particular prodder. You may want o shop for these services on yous own 1o fing the
best price and ssrvice 16 mest your nceds. However, if you cfiose 1o use 3 company that is more cxpensive then our ssizclion, then the
excess over our esismat below is excluded from the 10% fimis on the ciosing cost estimase given by us, The following lists the
services and companies used by us and price estimates for those services,

__Estimate

i Reg Use Service

Federal ~sguiation 3500.7(c) requires that this Antachment indicate the subtotals of the lender and mongage broker
originzon charges; the subiotals of afl the charges for iitle and\ccm:m'n( agent services, inchuding any commissians for titde
insusance: and the subtata) for the Gile insurance premism,

Service Subtotal

Broksr Charges
e B30

Mongag:
LA

Lender Charges (5007

Title Agont Charges(1101)

H
| Title nsurance Preminm (! 103}

BILLING CODE 4210-27-0
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Appendix ¥ to Part 3500-~Instructions
for Completing Guaranteed Mortgage
Package Agreement; Sample
Guaranteed Mortgage Package
Agreement

Inswructions for Completing the Guarantee?
Martgage Pockage Agreement

The following are instructions for
completng the vuarameed mortgage package
agreement ander Regulation X of the
D"na.‘tmen‘ of Housing and Urban
E>ene.opmem (24 CFR 3500.36{gH{1){&)). T
form is m be used as 2 siaterment of
guaranteed settiement charges. interest yate,
and costs. The instuctions for completion of
the guaranteed mortgage package agreement
are primanily for the benefit of the packager
who prepares the form and need not be
transmitted to the borrower(s) as an integral
par: of the guaranteed mortgage package
agreement.

General instructions

The loan package: preparing the

anterd mosigage package agreemnent may

1 I8 information and amounts ou the form
rvy»wmm hand printing, computer
printing, or any other method producing
clear and legible results. Undet these
insguctions the “form” refers 10 the
guaranteed mortgage package agreement
form.

The guarantee includes all services
provided in connection with the morntgage
package, except for per diem interest,
reserves/escrow, hazard insurance, and
optisnal owner's tide insurance.

Specific Instuctions
Packegers shall include 2 paragraph

substaptially the same as the inumiuczary
par acraph set forth ip Appendix F that
explains the narure of the package and that
“the guaranteed mortgage package agreement
remains open for a minunum of 30 davs, or
such greater period offered by the package:.
from Wben the docurnent is delivered or
mailed to the borrower. Within that time
periad the horrower mus: accept the

greernent and pay 2 minimal fee to make 32
bincing, The packager shall fill out the
proparty address and indicate whether the
trapsaction is a purchase or refinance.

Annuaj Percentage
amaount of azy mort
APR. o this seciion of the form, whic
borrower may accept and lock at applicatien.
While the guaramiesd morigage package
agreement offer is open, if the borrower does
Dot accept oz iock, the interest rate shail de
4ed to an observable and verifiable index, or
other appropriate data or mears. and may not
change except i relation to said index or
measure duriog the time the offer is pending.
If the orrower does nat apply for a loan
within 30 davs, or such greater period offered
by the packager, the offer will expire.

I Guaranteed Mertgage Package. The
packager shall specify a lump sum package
price for covered seftiernent services io this
section of the form. Ata minimura, this
amaunt must include all origination services,
ttie services and title inswrance, other
packager or lender required third parcy
services, all government charges, and an
upfront maximum mongage insurance
premium, if applicable.

0l Other Required Settiement Costs. Toe
packager shall itemnize any other required
settlernent charges in this section of the form
as permitted under § 3500.18. Any settlement
casts not separately itemized in this section
are presumed to be included in the Section
T guarantes.

[A. Per Diex Interest. The packager shall
disclose the estimated cost of the minimum
amount of per diem interest that the lender
will require in this section. Although loan
originators ars expected to provide reliable
figures in this section based on their
experience, no telerance applies to this
section, which means that charges may vary
without being subject to any talerance.

I0.B. Reserves/Escrow. The packager shall
accurately indicate the estimated subtotal for
reservesfescrow in this section on the form.

in this section on tae form.
Sriginat: e expected 1
Hegures in this section based on their
experience, no toierznce applies to thi
section, which means that charges may vary
wifhout being subject 1o any toterance.

V. Optional Owner's Title Insurcnce. Tae
packager shall estimate the cost of aptional
owner's ile insurance that the borrower may
choose to purchase. Although packagers are
expected to pravide reliabie 5gux°s in this
category. no ‘tolerance applies <o this section.
which means that charges may vary without
being subject to any tolerance

V. Options 1o Poy Settlement Costs and
t Rote. Packagers shajl

Although

ement costs in this secton by using
mazerial that is essentially the samme as that
cortained in paragraphs A, B, C and I} of this
section at Appendix ¥, along with discussing
these issues with the borrower, as needed
The packager must fill in the ¢
demonstrals to the borrower how the
borrower’s chosen interest rate. raonthly
payments, and senlement costs compare toa
foan of the same size with lower and highar
tnterest rates. The compieted chast servesas
an example for the packager of how 1o Al sux
the categories. Packagers shall use figures
relevant to the borrower’s ransaction.

V1. Additiona} Loar Terms. Packagers sk
indicate whether the mortgage loan is subject
w & prepayment penalty and whether the
loan bas a balloon payment due at the
conclusion of the loan term. If there is a
prepaymnent penalty, the packager shall
advise the barrower that he or she is entitted
to a copy of the prepayment penaity terms
upon reguest. For Adjustable Rate Mortzage
Loas. packaners must indicate the mteres‘

This estiruate shall cover ail reser
deposits required by the lender for such
items as taxes, bazard insurance, and
morigage insurance. The final amount
required 1o be placed ir: reserves/escraw at
settlernent may not exceed the estimate by
more than 10% (0% tulerance), absent
unforeseeable and extraordinary
circurnstances. The packager must document
any such circwmstances and retain the
document in acrardance with § 3500.10{e} of
this part.

LC. Hazard Insurance, The packager shall
estimate the cost of the miniraumn ammount of
hazard jmsurance that the lender will require

rates and tevzms of the
rate morigage loan.

VIi. Guerantesd Morigage Package
Agsement. This section must be signed by
an authorized agent of the packager and
horrower to become a binding cangact for the
guaranteed martgage package at the
guaranteed mortgage package price. After
acceptance by the borrower, non-lender
packagers must ensure that the lender signs
the GMPA agreeing to provide the Joan
included in the guaranteed mortgage
package.

BRLING CODE 4210-T-P
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Guaranteed Mortgage Packaze Agreement

This GUARANTEED MORTGAGE PACKAGE ACREEMENT commits us.
provide you,

he PACKAGER. ©
- .. the BORROWER(S). upon vour acceniance and pavimen of & e G2Ys 130
: grealer)] of the cale s ferm s telivered or mafied 1o yos: (1) & mortgage foan on the pmp<m Gescribed beiow 31 3
GUARANTEED INTEREST RATE; {2) » GUARANTEED MQRTGAGE PACKAGE PRICE for settlement services required
oy the tender; 13) 2 firm estimate (within. 10%] of the amount of OTHER REQUIRED SETTLEMENT COSTS you witl pay ai oc
fore settiement: and (4) 2 surn of the TOTAL ESTIMATED'SEITLEMENT COSTS that you wil be required (0 pay 3t or before
saitlement 100 ain your morigage.
This Agreement is subjers o varificanon of your zridit thing, final propenty appraisai. and other sppropriate underwriting
iz, Other providecs offer similar packages, ov akerndtive 2pp te mortgage arigination. You should thep to find
the best packager or originator and morigage product 10 et your deeds.

s

THE PROPERTY: You seck to [purchase]|refinance] a residental property at
(Address; o

<TEREST RATE GUARS

We guaraniss 1o provide you an [inital} interest rate of o 3 [fixed rale] {adjusiabie} mongage of § for{ Jyearswith[ 1
monihiy payments. Yout fisitial] monihiy pryment for pringipa ] interest and monthly morigage insusance on his loan will be 3

- Your APR will be ___%, which includes %ifor marigage insurance.
This interest rate is guaranieed through setlementlf you aciept and sign this agreement naw, and lozk-in this rate by [insert
datestimel. 17 you choose not 1o accept by (s lime, we guarigger Bt the interest rate will not exceed % [evert {under} the
{prime] [wadex] rate for ___days [30 days or greater). 1 you do nat acesps within this period, this offer will expire. 1€ you aceept this

agrecment, buf elett aot 1 fock-i tbe rats  the time of scceptance, we further guasantce that your inleres: ratc wi
Yoves funder] the {prime findex] rute o Sther standard measwremans & fics of an index when You 35 ack-in,

rotexcess %o

1. GUARANTEED MORTGAGE PACKAGE

We will provids you 2 GUARANTEED MORTGAGE PACKAGE for al) settlement services and charges required (o somplete your
mortgage. ¢xserx thase specificaliy s<t forth in Section IV below, it a GUARANTEED MORTGAGE PACKAGE PRICE. You
will pay this CUARANTEED PRICE in addition te the OTHER REQUIRED SETTLEMENT COSTS itemized # Scction IIL.
The procise srviees for cach transacton may vary. See Adachroent Acl o an indication of whether we anicipaie pestinspection.
lender's ite insurance 20d gropercy appraisal services beingiinclutied in your gearantesd motgage package.

This guaranteed mortgage package price may include 3 fnaximuin morigage insurance premistn based vpon Your assertion of
ihe value o the property aod loan amount needed. Thimortgadé insurance premium may decrease or be removed after full
underwriting.

GUARANTEED MORTGAGE PACKAGE PRICE: §

L OTHER REQUIRED SETTLE

In acdition 1 the GUARANTEED MORTGAGE PACKAGE PRICE. you are or may be required to pay advanced mongage and
hazard insursnee premiums, and to establish s5crow reserves at seiement, Some of these Gosts may vary Sepending on when your
loan closes and how much insurance you are required to obtain. No 005t may be imposed on you at settlement that is nat
specifically itemized and estimated in this Section other than the Guaranteed Mortgage Package Price.

A. Per Diem Interest (HUD-1 900 Series) - = 5

PerDiernac$____ @ ____ days withan s3timated sexement date of

B. Reserves/ Escrow, (if required) (1000)* 5.

C. Hazard Insurance (900) s
IV. OPTIONAL OWNER’S TITLE INSURANCE (1108) 5

TOTAL ESTIMATED SETTLEMENT COSTS (SUM OF SEC. TIL, [V, AND ¥):

* Generally, pucsuant ta federal regalations, the amount stated in fine B may not be excesded at settiement by wore than 105
abseat . and
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EST RAT

V. QPTIONSTOPAY SETTLEMENT COSTS LOWER YOUR INTE.

A. agh Pavment at Settlement; You may pay all cr pact of your rsuired s2CMENL 008 21 seitiement 508

vour availabie funds

etlement
monty

B. Bgrrowing Additonal Funds to Pav S rit Costs; ¥ou may be able (o pay ail oF part of vo
costs by borrowing the nezded funds as part of your horigage }aan principal. If you chose this aphon, v
peymants will incezase. .

C. Pav Costs Thepurh 2 Higher Tnterest Rate:
You may e abie (@ lower Your selicment Coss in paghangs for paying 3 higher IErent rate on your mortgage Josn.
Tos higher inceres: rate will increase your menthly pavments, .

D. Lower Your Interest Rate:

2 “Giscount paints.” The reducad merest rate will lowes your manhiy payments. The following t2ble will shaw
¥ou bow higher and fower interost rates affect your loar 20¢ loae payments.

GMPA Terms Yoo Scdewreds | Miyber pugrest Rawe  Lower Inserest Rate

New Loan Balance $100,000 |
Interest Rate 7.00% i
Meonthly Principal & | §700.30 R Lt AT $682.60
Interest & PMI
- i
GMPA Price $2.600 - $1,600 3,600
Change in Cash to 31,000 less 51,00G more.
Close From GMPA : ..
Terms You Selected =
Change in Monthly T S16.5R more $75.50 1ess

(P, & PM] from
| GMPA Terms You |
| Selected ‘

V1. ADDITIONAL LOAN TERMS

) This mertgage 13 subject to Prrpayment Panalty.

This morigage IS NOT subject to Prepayment Penalty.

This mortgage HAS » balloon payment of - Which will be due o .
jm} This mortgage DOES NOT HAVE shalicon payment

Adjustable Rate Mortgage (ARM) Loans

This is an Adjustable Rae Mortgage (ARM} Loan. The initial interest rate for this ARM
foan i5 - The first adjusoment will 6¥¢Urafter _ moaths/years and every
monthsiyears thereafter for a periodipf months/years. The interest rate is based on
the ... index and may increase by 2 margin of i percent over this index with each
adjustment, The maximum rate increase ag per period is 301 the maxirum
iptarest rate that can ever apply 1o this joan is .

VIL Guaranteed Mortgage Package Agreement:

We are providing this GMPA 1o vou a6 %0 cosi. If you agree 1o scek 3 mongage laan using oor sevices within 30 days. by
signing. dating. and remmaing this GMPA 1 ot an or efore. . along withx S___ applicatinn fes, we will be comracrandly
Bound 1o the terms of this GMP4 provided that you quatily for this Inongage based on your cradit sating, the apprai

and ather oppropriate criesia.

Sigraturs 6f Avthon =3 Agemt Sare Siguature of Lender Date

Signssuress) of Bovowents) Do
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Atacament

-1, The peckager
¢ mortgage pa:

Attachment A1

package. Upon reque:

indicatss whether we anticipaie specific servicos being included

you are entitied o raceive 2 copy of the reports generated by any of the ser

below that are included in your package,

Service >

in your

saranteed morigage
vices Hsted

Anticipated (Y/N)

Pest Jnspection (HUD-1

Leader’s Title Insurance {HUD-

imchOQ)

Propenty

Credit Report

f
Appraisal (HUD-3 line §63) i
I

BILLING ZOJE 4218-27-C

Dated: july 5. 2002,
John C. Weicher,
A‘ ant Secretary for b

sing Commissioner.

Appendix to FR-4727 Praposed Rule
Regulatory Flexibility Analysis

Note: This appendix will not appear in the
Code of Federal Reguletions.

The following Regu]atory Flexibility
Analysis is Chapter 5 of the rale’s Economic
impact Anslysis, which is availabie for
spection.

Summary of the Rule’s Benefits and Impacts
on Small Businesses

The preposed RESPA rule offers a dual
approach 1o problems in the settlement
market: A new, simplified GFE combined
with tolerances on final sextlement costs and
a new wethod for reporting wholesale lender
paymenis in ‘woker transactions; and 2

b based on

will resuit in better morigags products at
lower prices for consurners.

« The new GFE farmat in the proposed
rele simplifies the process of originating
worigages by consolidating costs into 3 few
major cost categories. This is 2 substantial
improvement over today's GFE, which
contains a long list of individual charges that
encousages fee proliferation and junk fees.
and can often overwhelms and confuse
consumers.

*» The new GFE contains 2 statement that

billion to borrowers, with $4.5 billier coring
{rom originators &1d $1.8 billion from third
party aerkeme:\t service providers, In
addition to these transfers, there are
efficiency gains: Borrowsrs realize $816
smilijon in efficiency gains Fom less tme
spent shepping; and loan originators ang
third party settleivent service providers
experience $1.630 billion in efficiency gains.
sorae or all of which have the potential to be
passed through to borrawers through

clarifies the roke that the originator plays in
the loan process. It states, for exarople, that
the originator does not distribute the loan
products of all funding sources, that the
originator does oot guarantes the best loan
terms, and that the conswmer should shop.
This will put all borrowers on notice what
they should protect their interests by
shopping.

» The pew GFE also makes cost esimates
mote certzin, by requiring that loan
originators adhere 1o amounts reperted on
the OFE for major cost categories (such as

ompetinn. Costs to Tise by
ayproxnateis 5230-5275 million. These
estimates are explained further below. Whils
they are based an specific assumptions {see
Chapter 3}, they provide a sease of the
overall effects of the new GFE approach.

» Under one set of assuroptions, Chapter 3
estimates that $7.5 bitlion of the $15 billion
in total yield premium payments [YSPs) is
not passed through to bortowers to reduce
closing costs. H the proposed rule results in
half of this $7.5 billion being recaptuwed by

af seniemerl services. This chapter provides
a summary of denefits, costs, transfers,
2fficiencies, and market impacts of these two
approaches. highlighting the effects on small
busingsses, Section I diseusses the new GFE
approach while Sectop I d.\scusses the

fees), and on
categorizs give estimates subjectto 2 20%
upper lirnit, or tolerance. This will reduce
the al] teo frequent problem of borrowers
being surprised by additional costs at
settlernent,
+ The new GFE will better inform

cost ar The

ahout their chojces by

chapter 2lso summarizes alternati
approacies that HUD considered that
potentially impacted small businesses. The
format in this chaprer is to list the major
3ndings: additional detaﬂs about the new

that lenders explain the different
interest rate and closing cost options
available to consumers. For example,
consurners will fully understand the tade-
offs between reducing their closing costs and

Gi proach and p are
Chaprers § and 4, resaectweiv.

I New GFE Approach
The main benefits. costs. transfers, and

in

the Interest rate on lhe mongage.
the

« Altoge Tainty
offered by the new GFE $h ou.xd improve
comparison shopping for mortgage loans.
reduce inzen:s( rates and settlement prices for

market acts of the new GFE
outlined below, along with the spec:ﬁc
irapacts op small businesses. Since most
brokers and sertlement service providers are
smoall businesses, the mairn impacts of the
new GFE appraach on these entities are
higblighted beiow in subssctions 1.C, LD and
LF.

are

4. Shopping Benefits
The new GFE approach will tmprove
consumer shopping for martgages, which

borr ises al
settement, Tnexe will be less of the sub-
optimal consurmer shopping that oftes
charactedzes today’'s mortgage market. In
additior, originators will be less able to ake
advantage of uninformed shoppers.
B. Summary of Estimated Benefits, Costs,
Transfers, and Efficiencies

Chapter 2 provided estimates of the
magnitude of the benefits, costs. transfers,
and efficiencies. Transfers totaled $6.3

ers. then the annual impact would be
$3.75 billion. While this figure will vary
depending on specific assumpticns, it
provides a sense of how large the effects of
the proposed rule could be on the return of
YSPs to borrowers as reduced elesing costs.

« Direct origination fees are estimated to
be 513 billion {whith when added 1o the $13
billion is YSPs results in total originatar
compensation of $30 billion}. In addizion to
the $3.75 billion ia YSPs rezaptured by
borrowers, it is also-assumed that iraprovesd
shopping enables borrowers to caprare five
percent {or $0.75 billion} of originators’
direct otigination fees of $15 billion.

» Chapier ¥ estirnates that $18 billion in
third-party fees would be subject to increased
‘price pressure as 3 result of the imposition
of tolerances and expanded shopping by
originators. While it is difficult to estiraate
how much tolerances and expanded
originator shopping will reduce the 318
billion, this figure provides s base on which
this effect will be felt. The estimates reported
belew assume that third-party fees would fail
by 10 percent, ot $1.8 billion.

* It was estimated that bormowsts would
save $6.3 hillion in annual settemen:
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his $6.2 billion represents
i < from higher priced
. with $4.5 billion coming Fom
nators ? and 51.8 biilior from third party
settlernent service providers. While 2
fgures will vary depending on specific
assumptions, it provides a sense of bow large
the effects of the proposed rule couid be an
setilement charges 1o bormowers.

= In addition Yo the Tansfers, there are
several efficiencies agsociated with the GFE.
Borrowers realize 3826 million saviags in
time spent shopping for loans and .mrd party
services. Loan originatars save $1.280 billion
in timme spent with shoppess, in efforts spent
seeiing out vuinerable borrowers, and from
the substitution of more eficient for less
efficien: origi s. Third party

choosa to pay discount points receive the full
marke: benefit in terms of lower mortgage
interest Tates.

+ iUnder these new rules, brokers must
repoit the total origination fees they receive
on the GFE and the HUD-1—rather than teir
origination fees net of any vield spread
premium they receive. Thus, the new GFE
slartfies what brokets are T
origination.

* Most brokers are small businesses. The
above changes in the method for reporting
wholesale lender payments on the GFE and
HUD~1 will reduce the incomes of these
brakers who have been overcharging
consimers by receiving a cornbination of
origination fees and yield spread premium

ceiving for loan

sgrvice providers save 3350 million in time
spent with shoppers and from the
substitution of more efficient for less efficient
third party settlement service providers.
Some or al] of the $1.280 billion and 3350
million in efficiency gains have the potential
*0 be passed through to borrowers through
competition.

» Costs to criginators rise by $226 willion
if it takes 10 extrz minutes to handle the
forms acd by $26 to $52 million to make
third party arrapgements in response to
tolerances. {See “Costs and other impacts”
below.]

* As discussed throughout this chapter,
‘the benefit, cost, ransier, and efficiency
estimazes are based on specific asswmptions.
The estimates provide a sense of the overail
et beefits of the proposed new GFE
approach to consumers. The Test of this
gnts the main impacts of the
new GFE approach.

€. New Treatment of Wholesale Lender
Payments and Impacts on Brokers

Axn impnrtant feanure of the new GFE
approach is that it addresses the problem of
lender payments to mortgege brokers.

» The propased rule ensures that in
brokered transactions, borrowers receive the
5ull benefit of the higher price paid by
wholesaie ienders for a loan with an above-
par interest rate, that is, yield spread
premiums will go directly to the borrower.
Ou both the GFE and HUD-1, the portion of
any wholesale Jender payments that arise
because a loar has an above-par interest rate
is passed through directly to borrowers as 2
credit against other costs. Thus, there is
assurance tha! borrowers whe take on an
above-par loax receive funds to offset theiz
settlement costs.

= Similarly, the propased rule ensures that
in brokered transactions, consumers wha

¥ As explained in Section IV.C of Chapter 3, the
56.3 billion represents absut 13 percent of the
baseline settlement costs, which include arigination
fees and selected third party costs fappraisal, credit
port, tax service and flood certificate and &
insurance and sertlement agent charges). Survey.
pest inspection, 2ad merigage insurance are pot
inciuded. as they are not required on all loass.
Thus. the 56.3 billion may be 2 conservative figure.
is assumes. of course, that all the other
assumptions underlying this scenario are correct,

*The $3.75 billion in YSPs recaptured by
borrowers plus the $0.75 billion in reduced direct
angination fees give $4.5 billion in tansfers 10
borrowers from originators.

ts that is greater than that suggested
bv competitive ma:kers The new GFE wil
mearly indicate both (a) the broke:'s total
origination fee received and {b) the net
upiront Qrigination fee to the borrower, after
reduction for any yield spread premium that
the wholesale lender pays the borrower.
Consumers will have full information about
broker fees, which will allow them to
eomparison shop and pay lower fees,
corapared with the situation they face in
today’s market.

» As explained in the proposed rule, itis
not practical to implement such s systern for
lenders, which means that lenders can
continue to teport their origination fees on a
net basis if they se choose.® However. HUD
bas designed the new GFE form so that it
reduces any ant-competizive effects hetween
brokers and lenders. For purposes of
comparing lender and broker offers, the new
GFE focuses the bommower’s attention on the
right number, which is the subtotal after
reducing tota] origination fees by any lender
pavinent to the borrower {i.e. yield spread
preminm). This should reduce any anti-
competitive iopacts of the proposed rule on
small businesses.

» Furthermore, it is anticipated that market
cumpetition will increase the likelihood that
yield spread premium payments will be
passed through to borrowers throughout the
market, in lender (i.e., non-broker) as well as
broker transactions, The information that
consuxners gain from broker transactions
concerning the money back on premium
loans should make consumers act
competitively with respect to premiums oo
similar loans from non-brokers.

« Brokers as a group will remain highly
competitive actors in the mortgage market,
Chapter II discusses the factors that will
coptinue to keep brokers competitive with
other Jenders. As noted above, HUD has alse
designed the GFE to lessen any anti-
competitive effects from the different
reporting requirements of lenders and
brokers on the new GFE. Thersfore, there is
no evidence to suggest that there would be
any major anti-competitive impact on the
broker indusity 2s a whole from the new GFE
provisions in the proposed rule.

» Rather. the main impact on brokers (both
small and large) of the proposed new
treatment of payments by wholesale lenders
wonld be on those brokers (as well as other

2 This aiso includes those brokers who have
whalesale lines of credit.

onginators] who have overcharging
utinformed consumers, Wrough the
combinaton of nigh crigination fees and
vield spread pramiums. As noted sbave, it is
anticipated that market competition, under
s vew GFE approash, wili have 3 similar
impact o5 tanse tenders (pon-brokers) whe
have been ove ing conpsumers through a
combination of high yield spread premiums
and origination costs.

= As woted above. according to some
estimates $7.5 bililen fa VSPs is not passed
through 10 borrowers to reduce closing costs.
While this figure will vary depending on
specific asswmptions, it provides 2 sense of
bow large the effects of the proposed nzle
could be op the return of ¥ SPs 10 borrowers
as reduced closing costs,

D. Lower Settlement Service Prices

1o addition to reduting origicator fees, the
tighter tolerances of the new GFE approach
would result in Jower prices for third party
settlement services, Settlement service
providers whe are smmall businesses wauld be
impacted by any reduction in settlement
service prices arising from the tghter
tolerances on setterent fees.

» The imposition of tolerances on fees will
encourage origiualors o seek discounts and
cut settlement service prices. The proposed
rule clarifies that Joan originatars can make
arrangernents with thelr thizd party
settlement service providers (appraisers,
settlement service agents, 2i¢.} to lower
pricas for their customers {i.e., borrowers),
provided these prices or an fees on the GFE
arz oot “marked up” or “up charges

» Section V of Chapter 3 exam‘mes the
magnitude of third-pasty fees that would be
sublect to increased price pressure as a result
of the iaposition of panded
shopping by the originator. As noted above,
518 billion in third party fees would fall into
this category. While it is difficult to estimate
bow much tolerances and expanded
originater shopping will reduce the 513
Loz, this Bgure provides e base on which
this effect will be feir. The estimates reported
above under “Surnmary of Estimated
Impacts” assumed that third-paty revenues
would fail by $3.8 billion, or 10 percent.

* Itis estimated that small setlement
service providers would account for §1.3
billion of the $1.8 billion declive in third
party revenues. But 23 discussed in Chapter
3, this estiznate is subject to vaziation.

E. Costs and Cther frupacts

Chapter 3 identifies several factars might
impact the costs of handling the new GFE
form. As noted below, many of these factors
tend 1o offset cach other with end result
being that annual additional costs sppear o
be small.

» There are some direct costs to ariginators
from complying with the GFE portion of the
proposed rule. These do not appear 1o be
very largs. While the new GFE format
requires less itermization than today's GFE,
the HUD~1, with its detailed itemization,
remains essentially the sarpe. Originators and
closing agents will have to expend some
minimal effort in explaining to copsumers
the cross walk berwesn the new streamlined
GFE and the more detailed HUD-1. There is
2 new page of the GFE showing Laterest rate
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impose muck
mos? criginators

ch shouid
giver tha:

originaiors risz by $226 'n.l oe :
exiTa mimiies to sandle the new GFE form.
Craper 3 alsc estimates that Brst-y:
startup tosts zouid range from §
milijoa.

« There will be some costs to
from the need for addidonal preliminary
undervriting iv order 1o generate pew GFEs.
‘While this underwmmc is already oceurring
for full applications zoda‘, it is expected that
some borrowers under the new GFE will get
multipte applications and wss therm 1o shop
Rewever, it is difficult to estimate how man;

comparison shopping. Loans with identical
origination ghiarges will now bave the same
numbers presented in the origination &
ether originated by a broker or jender.

« The Deparcment considered having zeto
tolerance on both the Jender and broker
components of the origination charge instead
of zero tolerante on tae total, Zero tolerarce
on the components would have given broxers
iess fexibility in switching tenders. ave
the total of the lender and broker fees wouid
remain the same. The metbod selected makes
it easier for brokers te switch lenders, so long
as the total origination charge does not rise.

« The Deparument cousidered having
different statements of the services of the

additioral GFEs and preliminary
unde"m‘\':mgs will result under the new GFE
scheme. In addition, as discussed in Chapter
3. the number of applicants going 1o full
wndenwriting couid decline under the
proposed rife.

» The impaosition of zerc and 10 parcent
tolerances on fees will require lenders to take
some actions that will increase their costs.
For gxampie, arangements will have to be
third party settlament service
n\:m , in order for the originator to vowe
up with estimates that ¢an be “delivered
withir the 10 percent tolerance. As noted
above, these are estimated to range frorn $26
to $52 million.

The purpose of this section of the
GFE is to alert borrowers 12 shop in order to
protect taeir interests. Different statements
could favor brokers aver lenders, or vice
versa. The Department adopted the idea that
every originator would bave to deliver the
same message, so that every borrower gets the
sare warning and no originator is at a
disadvantage in delivering the message.
a Cost F 2 or Packag
The main benefiss. costs, tansfers, and
market impacts of the guaranteed cost or
packaging are putlined below, along with the
specific impacts on small businesses. Since
wost brokers and ;etﬂef'\e'xt service

F. Small Business Impacts—A
Alternatives Considered

Chapter 3 estimates that $3.5 billion of the
$6.2 hillion in transfers would come from
small businesses. The above summary bullets
highlight the mechanisms in which this will
bappen. improved cousumer shopping
among originators and more aggressive
competition by originaters for setdement
services will lead to price reductions.
Criginators (both sreall and large} and
settlerent service providers [both small and
lazge) that have been chargiag high prices
will experience reductions in their revenues.
Of the $3.5 billion impact op small
Dusinesses, it is estimated the $2.2 billion
will core from small ériginators and $1.3
biilion. from small settlement service
praviders,

Market impacts on different types of
businesses are discussed throughout Chapter
3, as weil as in the summary bullets under
C and I above. Chapter 3 also distussed
alternative policies that HUL considered
wher deveioping the rule. Examples of
alternatives that wouid impact small
businesses include:

» One alternative considered was to place
the interest rate depesdent payment at the
bottom of the form rather than directly after
the or:gination charge. This was rejected
since an unsophisticated borower might
misinterpret the broker’s higher origination
charge (relative to a lender who cau net the
vield spread premium out of the origination
charge rather than list it separately as a
lender pavment to the barrower} as
indicating that the broker’s loan is more
costly,

» The Department considered placing the
division of the origination charge into broker
and lender partions on the front page of the
CFE but rejected that idea since the
information was not ngeful in bottom iine

and

are small the main
unpacts of packaging on these entities are
highlighted below in subsecdon ILF.
A, Overview of Packaging Benefits

First, guaranteed packaging will improve

and increase borrower s}mppmg for

ges. Basically, i3
reduces the loan offer to:a settiement pat
price, an interest rate, an APR. and 2 PMI
premium ratg. The packags price and the PMi
premivim bas zero tolerance, and the interest
rate is guarantesd if locked (otherwise the
Fate varies with « market index). Lo additiou.
the offer is free and, if agreed upon by the
borrower, the offer becormes a contract that is
enforceable. These are all advantages over
today’s process of shopping for mortgages.
Economic efficiencies result from easier and
less time consurmning shapping under
packaging. Barrowers are better informed,
shop better, and reach better deals.

Second, the guaranteed packing approach
would remove regulatory barriers that are
today preventing market competition from
reducing setlement prices. Under current
law, 2 providers’ efforts to 2nter into velutoe
arrapgements with settiernent service firmns
may be regarded as illegal and reswictions
against mark-ups of third party costs may
impede the packaging of services. linder
HUD's propesed rule, packagers will be able
1o enter into cost-reducing, volume-discount
arrangemuents, and competition among
packagers will pass these Jower costs through
to borrowers at mortgage settlement.

B. Summary of Estimated Benefits, Costs,
Transfers, and Efficiencies

ge

Chapter 4 presents estimates of the
magnitude of the benefits, costs, transfers,
and efficienci ociated with p ing

service provid
tansfers. there :
borrowers Te billiox iz
efficiencies om less time spent shoppin;
and loar orignators and third party
setslernent service providers realize $3.410 in
efficiency gains, sorae or all of which have-
the potential to be passed througk ta
vorrowers through cormpetition. These
estimyates are expiained further below. While
they are based on specific assumptions {see

Chapter 4], they pravide a sense of the
overal] effects of packaging
While these benefits of packaging are

Good Faith Estimate approach discassed §
Section 1. it is anticipated that packaging will
improve shoppiag and lower settlement costs
o ap aven greater extent than the GFE
approach. Above, it was estimaated that
borrowers could save $8.3 billien in annual
settlgment costs under the new GFE
approach. It is aaticipated that a system
based on packaging alone would lead to even
greater savings for borrowers. as transfers
o frms to borrowers will rise by §4
billion for a total of $30.3 billio. Originators
contribute $5.7 billion of this and third party
lement service providers, $2.8 villicn.

s bemefit 1o consumers comes from further
reductions in overcharges tha: competition
passes ob to horrowers. Under this scenario,
the final savings 1o the borrower wouid
depend on how the market settles down
between the two methods of loan
origihation—ithe new GFE approach and
packaging. If it is half and haif borrower
gains are slightly over $8 billion.

L addition 1o the trarsfers, there are
saveral efficiencies associated with packaging
{see the summary in Section VI iz Chapter
4}, Borrowers realize $1.652 bililon savings
in timpe spent shopping for loans and third
party services. Loan originators save $2.710
billinm in time spent with shappers, in efforts
spent seeking out vulnerable borrowers, and
from the substitution of mere efficient for
tess efficient originators. Third party
settlernent service providers save $700
million in time spent with shoppers and from
the substitution of mare efficient for less
efficient third party settlement service
croviders. Sorme or al} of the $2.716 billien
and $708 mmillion in efficiency gains have the
potential to be passed througit to borrowers
through competition,

Tbe simplificstion and other 2dvantages of
the new GMPA will lead 10 Jower costs than
under the new GFE. It is assumed that ¢
upder the GMPA will be the same 2s today’s
GFE. As discussed in Chapter 4, one area of
uncertainty about packaging and the new
GMPA concerps the index that s used to
ensure that charges in the intersst (note) rate
refiect changes in the market. Until the exact
mechanism is selected. it is difficult to
determing the effect of the index on
packaging.

Concerns have been expressed about the
impacts of the packaging approsch on small
ienders and small service providers. Chapter
4 estimated that small businesses {i.e., smail

ig) and small service providers

Transfers total $10.2 billion to borrowers.
with $6.7 billion coming from originztors and
$3.6 billion from third party settlement

would account for $5.9 billion of the 51
billion in transfers. The effects on stoall
businesses are discussed beiow in .F.

-3
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October 30, 2002

COMMITTEE

Mr. Mel Martinez

Secretary, Department of Housing and Urban Development
451 Seventh Street, S.W.

Washington, DC 20410-0500

RE: 24 CFR Part 3500 [Docket No. FR-4727-P-01] RIN 2502-AH8&5
“RESPA Proposed Rule to Simplify and Improve the Process of Obtaining Mortgages™

Dear Mr. Secretary:

T would like to commend BUD and your own personal efforts to simplify and streamline the incredibly
complex mortgage process. However, I am concerned that the proposed rule reforming RESPA will have
unintended consequences for both consumers and industry. Several aspects of the proposed rule,
particularly in connection with small business and the mortgage broker industry may be unworkable in
today's world. My concerns can be divided into two categories: the enhanced good faith estimate and
packaging.

Enhanced Good Faith Estimate

. The proposed rule characterizes a yield-spread premium as a “lender
payment to the borrower,” which is inconsistent with HUD’s earlier Statements of Policy definitions
of yield spread premiums as payment for goods, services, and facilities. Why have you moved so
drastically from your earlier characterization of the yield-spread premium? As someone very familiar
with the mortgage process, I can certainly foresee borrowers coming to closing and demanding that
lender payment to the borrower. In addition to being confusing, this could potentially lead to class
action litigation. Will HUD consider revising the rule’s Janguage to be consistent with HUD’s
previous definition of yield spread premium as compensation for goods, facilities, or services?

N

Characterization of yield spread premium as "lender payment to the borrower" will also affect a
mortgage broker's ability to advertise for zero-point loans. For example, a lender can advertise no
points and a seven percent interest ratc in which he receives two points at the back end of the deal.
However, the broker must advertise a two-point origination fee and a seven percent interest rate even
thought the two-point origination fee will offset, dollar for dotlar, the origination fee charged to the
consumer. In other words, the deal is exactly the same to the consumer. If I am correct, then the
mortgage broker is clearly and unquestionably at a competitive disadvantage, and this runs contrary to
your comments before the House Financial Services Committee of your intent to maintain a level
playing field.

®

PRINIFIS O3 HECYCLED APER
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your proposed rule, the vield spread premivm becomes part of the total “origination fee” so unlike
lenders, mortgage brokers” compensation is now a part of the total “origination fee.” Since FHA and
VA loans have a 1% cap on origination, might this make it less likely that mortgage brokers will
continue to originate these loans? This has me particularly concerned since I've heard that mortgage
brokers originate more than 30% of all FHA/V A loans and for many brokers FHA/VA loans are a
majority of their business. Ialso understand that HUD has the ability to amend FHA regulations and
that you may choose to do so to address this problem. However, there still remains a problem with
VA loans, In addition, would a potential change to FHA regulations happen simultancously with the
enactment of the proposed rule?

Carrently mortgage brokers enter into contracts with wholesale lenders regarding the YSP.
Specifically, early payoffs result in a charge back 1o the morigage broker if the loan is refinanced
within a specified period of time. Usually this time frame is 6 months 1o a year. Under the
recharacterization of the YSP as a lender payment fo the borrower, the borrower would now become
responsible for the return of the YSP. It is unlikely that the wholesale entity will bill the borrower, or
quote it in a payoff potentially placing the borrower in a negative equity position on FHA/

high LTV loans etc. As such, it is quite likely that YSP will simply disappear, as it becomes an
uncollectable expense for the wholesale investor. The elimination of YSP would lock out many first
time and minority homebuyers. How does HUD propose to correct this problem?

With regard to the enhanced good faith estimate, a mortgage broker for instance, can and most often
does guarantes his fees. But how does that same broker guarantee third party fees? It appears to me
that the good faith estimate will require such under the propesed rule as third party fess are subject to
"zero tolerance.” 'Who is responsible for the increased cost if a wholesale lender needs additional
comparisons on an appraisal? ‘What happens in states that require originators to allow a consumer to
choose certain third party settlement service providers?

Packaping

1

v

Like a number of my colleagues on the committee, 1 am also concerned that small businesses - such
as mortgage brokers and certain third party settlement service providers - may be priced out of the
packaging process by larger lenders who can enter into volume-based discount contracts with large
third party service providers. Of perhaps greater concern are large lenders with captive title insurance
companies, appraisers, ete. How can a small five-person mortgage broker company or title insurance
comparny compete with that? I would suggest that additional economic anatyses be conducted prior to
any implementation that might have a dramatic effect on small businesses.

There is no single index that is available to judge or track all the different loan programs and rates at
any given time. The marketplace and all of the entities involved in the mortgage process agree that
no such index exists.

A 30-day guarantee on third party fees within the guaranteed mortgage package raises many of the
same concerns as mentioned in connection with the good faith estimate,

In conclusion, Y again applaud HUD's attempt to streamline the morigage process especially as it involves
the most important purchase most Americans ever make. However, I amnot convinced that the rule as
proposed accompiishes that goal. At the conclusion of your testimony before our commitiee you
indicated that HUD is interested in alternatives to its approach if the approach is not the right one. [ urge
you to consider other alicrnatives, especially to the characterization of the yield spread premium as
“lender payment to the borrower," and to involve the mortgage industry - particularly small buginess - in
your development of the final rule.
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Thank you for your consideration of the issues discussed in this letter.

ncerely)

Patrick J. Tiberi
Member of Congress
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
WASHINGTON, D.C. 20410-1000

OFFICE OF THE ASSISTANT SECRETARY FOR
CONGRESSIONAL AND INTERGOVERNMENT AL RELATIONS

The Honorable Mark Green
U.S. House of Representatives
Washington, DC 20515

DEC 2 20

Dear Representative Green:

On behalf of Secretary Martinez, thank you for your letter of October 24, 2002. You
submitted questions for the Secretary in response to his October 3, 2002, testimony on
“Reforming the Real Estate Scttlement Procedures Act: Review of HUD’s proposed RESPA
Rule.”

1.) What is the statutory basis for the major reforms HUD is proposing?

Various sections of RESPA provide the statutory basis for the HUD proposal. Section 5 of
RESPA authorizes HUD to prescribe the form of the good faith estimate. Sections 8 (c) and 19
authorize HUD to grant exemptions for certain classes of payments.

2.) Does HUD intend to ask Congress for amendments to RESPA to authorize the
new Guaranteed Mortgage Package regime and to provide appropriate enforcement
measures for violations? Didn’t the 1998 joint HUD/Federal Reserve Report conclude that
the measures HUD is now proposing should be made by the Congress through amendments
to RESPA?

HUD believes that the current statute provides adequate authority for the proposed rule.
However, HUD’s RESPA reform efforts will not end with this rulemaking. After the final rule is
issued, HUD may propose legislation to complement the Department’s regulatory reform efforts.

The HUD/Federal Reserve Report suggested a wide range of changes to improve RESPA, some
of which require legislative changes, and some of which could be made under existing law
through the regulatory process. By this rulemaking, HUD has chosen to focus on those changes,
which can be achieved through the regulatory process.

3.) How do HUD’s proposed approaches square with the disclosure requirements of
the Truth in Lending Act (TILA) and the Home Owner’s Equity Protection Act (HOEPA)?

In the proposed rule, HUD raised specific questions with respect to how best to harmonize TILA
and HOEPA requirements with RESPA requirements. In developing a final rule, HUD will
carefully consider any comments received on this issue and will continue to work with the
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Federal Reserve Board to make sure that the RESPA requirements are consistent with TILA and
HOEPA.

4.) What studies has HUD undertaken that mortgage lenders will pass on to
consumers the benefits of any lower charges they obtain? Isn’t it just as likely that these
packages will become a profif center for mortgage lenders?

Fees going to originators as well as the fees going to all the other settlement service providers
will be presented as one grand total to the borrower. This total and the interest rate on the loan
determine the cost of the loan and can be easily compared with other loan offers for a similar
loan product. The economic analysis points out that there is much competition in the loan
market today, This should increase under packaging with the simplified presentation of the loan
offer to the borrower and the vastly improved reliability of the prices it presents. It will be easier
to shop. As more borrowers act more competitively, putting even more pressure on lenders to
pass on savings to borrowers, it will become more difficult for a lender who does not pass on the
savings to survive.

5.) Don’t the HUD proposals in their present form favor large mortgage lenders
over smaller mortgage lenders and smatler settlement service providers?

The proposed rule allows anyone to package or provide sub-packages to packagers who will
make loans under the Guaranteed Mortgage Packaging Agreement. Small firms dominate the
loan origination and seftlement service industries today. There is no reason to believe that
allowing packaging will somchow Joad to large firm dominance in an industry that today is
characterized by small firms. There is nothing in this rule that will change the nature of locally
produced settlement services. Those currently charging high prices, whether large or small
firms, will feel the greatest impact of the price decreases that result from the increase in
competition that packaging promotes.

6.3 Why is there a need to provide complete exemptions from RESPA Section § for
packaging? Aren’t there some mortgage lenders (like ABNJAMRO) who are foday
providing guaranteed prices for settlement services without any Section 8 exemption?

HUD’s intent in the proposed rule was to remove regulatory barrers that currently impede
packaging and advances in technology. While some providers are currently offering packages,
other providers believe that they are constrained from offering packaged services due to existing
regulations. It is important to note that HUD is not mandating packaging, but is merely
providing the industry with the option of offering guaranteed mortgage packages,

7.} In Wisconsin, first-time homebuyers now receive a substantial benefit when they
purchase their first home. Typically, people selling their homes pay for title insurance at
the real estate closing in order to provide assurances to the buyer that the property they
are selling has clear, marketable title. Under your Guaranteed morigage packaging option,
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title insurance and other services would be included in the package. Won’t the buyer
therefore be picking up this new cost in the package at the time they are least able to afford
it?

HUD is aware that the seller in some jurisdictions may pay for certain costs in the package.
Therefore, as HUD crafts the final rule, it will develop an approach that addresses these
situations so that buyers are not unintentionally adversely affected by the new regulations.

I hope the information provided is helpful. If I can be of further assistance, please let me
know.

Sincerely,

Bih e H

William M. Himpler
Deputy Assistant Secretary
for Congressional Relations
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
WASHINGTON, I.C. 20410-1000

OFFICE OF THE ASSISTANT SECRETARY FOR
CONGRESSIONAL AND INTERGOVERNMENTAL RELATIONS

JAN 27 o003

The Honorable John J. LaFalce
Ranking Minority Member
Committee on Financial Services
U.S. House of Representatives
Washington, DC 20515-6050

Dear Representative LaFalce:

On behalf of Secretary Martinez, thank you for your letter of October 15, 2002. You
submitted questions for the Secretary in response to his October 3, 2002, testimony on
“Reforming the Real Estate Settlement Procedures Act: Review of HUD’s proposed RESPA
Rule.”

Responses To Rep. LaFalce’s Questions on the Proposed RESPA Rule

1. Can you provide assurances that you will not promulgate a final RESPA reform
rule if the contents of such rule are broadly opposed by consumer groups?

HUD’s primary objective in proposing RESPA reform is to clarify, simplify, and reduce
the cost of the mortgage origination process for consumers. We therefore, would not
expect to publish a final rule that is “broadly opposed” by consumer groups. Consumer
advocacy organizations, much like industry groups, have a range of concerns, which they
have presented to the Department in numerous meetings and in their comments on the
proposed rule. The Department will seek to address as many concerns as possible as it
proceeds to develop the final rule.

2. Can you provide assurances that you will not back down from your proposal to
require yield spread premiums to be credited to the borrower — even in the face of
industry pressure to remove this requirement?

When HUD issued its Statement of Policy 2001-1, clarifying the Department’s views on
the legality of yield spread premiums (YSPs), we made clear our intention to utilize our
regulatory authority to ensure that YSPs are fully disclosed to consumers, that consumers
determine whether and how to use them, and that consumers recejve the full benefit of

any such payment. The proposed rule seeks to fulfill that objective, and we remain
committed to it.

3. Explain in detail how consumers can be sure that originators won’t arbitrarily raise
rates under the interest rate “guarantee” portion of your “Guaranteed Mortgage
Package.” Please explain specifically what the phrase “subject to final underwriting
and property appraisal” means in this context, and how this is addressed in the rule.
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The fundamental principle is that changes in the interest rate while a package offer is
pending can only result from, and must be commensurate with, changes in market interest
rates, as measured by a publicly observable “index” or other measure used by the
packager. The exact criteria applicable to the measure remain to be determined in the
final rule.

Because one of the basic objectives of the packaging approach envisioned by the
proposed rule is the provision to the consumer of a binding offer at no cost, early enough
to enable the consumer to shop, the Department recognized that packagers would have to
rely on preliminary evaluations, and borrower representations regarding property values,
when making package offers. Since, occasionally, one or both of these factors may turn
out to be inaccurate after full underwriting or property appraisal, we felt it was necessary
to provide some latitude in this regard. Careful attention will be paid in drafting the final
rule to ensure that this does not create a loophole for unscrupulous bait and switch tactics.

Your rule states that an originator offering a Guaranteed Mortgage Package would
lose its Section 8 exemption if it breaches the interest rate guarantee. Yet, under
recent court markup decisions, a third party is needed for a Section 8 violation.
Since the offering of a rate by itself does not involve a third party, specifically
explain how a consumer would establish in court a Section 8 violation in such case,
and what potential damages would be.

Recent federal decisions notwithstanding, HUD continues to adhere to its position that a
single provider can violate Section 8. The Department of Justice has supported this view
and has litigated this issue in other jurisdictions.

Moreover, if a packager fails to deliver on an interest rate guarantee, it may be regarded
as failing to deliver on the package mncluding not only the rate but also the settlement
services. Where the exemption is lost, the arrangements for the settlement services in
the package may be scrutinized under Section 8.

In the 1998 HUD-FED RESPA report, HUD essentially took the position that the
Good Faith Estimate disclosure provisions are statutorily unenforceable. Therefore,
what forms of redress exist for consumers and HUD if loan originators do not
comply with your newly proposed GFE tolerance limitations?

In the proposed rule, HUD suggested remedies for violations of the GFE and GMP and
said that it would use ils existing investigation authority to scrutinize those originators
who fail to comply with RESPA’s disclosure requirements for Section 8 violations.
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During the comment period HUD received comments on appropriate legal remedics for
violations of the GFE and GMP from a wide range of commenters. In developing the
final rule HUD is carcfully considering these comments.

I hope this information provided is helpful. If I can be of further assistance, please let

me know.
Sincere% /{

William M. Himpler
Deputy Assistant Secretary
for Congressional Relations
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OFFICE OF THE ASSISTANT SECRETARY FOR

CONGRESSIONAL AND INTERGOVERNMENTAL RELATIONS JA N 2 7 2003

The Honorable Jan Schakowsky
U.S. House of Representatives
Washington, DC 20515

Dear Representative Schakowsky:

On behalf of Secretary Martinez, thank you for your letter of November I, 2002. You

submitted questions for the Secretary in response to his October 3, 2002, testimony on
“Reforming the Real Estate Settlement Procedures Act: Review of HUD’s proposed RESPA

Rule.”

1.

You have stated RESPA is not intended to address predatory lending. Nevertheless,
I believe this rule in its current form could be used to provide legal protections for
predatory lenders. As you know, predatory lending is a widespread problem in the
subprime market. Under the proposed rule lenders who offer a guaranteed
mortgage package would be exempt from section 8 protections. Section 8 prohibits
fee splitting, kickbacks, referral fees, mark ups and other deceptive business
practices. I am concerned that lenders in the subprime market would use the
guaranteed mortgage package to increase predatory lending activities. This
problem could be avoided by excluding the use of the guaranteed mortgage package
from loans in the subprime market and loans that contain prepayment penalties.
Do you agree with this assessment? Will you amend the final rule to include this
exclusion? If not, what steps will you take to avoid increases in predatory lending
activities and what measures will you take to monitor the rule’s impact in this area?

HUD’s proposed rule invited comments on whether HOEPA loans or loans with
predatory features should be included or excluded from the Section 8 packaging safe
harbor. HUD will take these comments into consideration in developing the final rule.
Beyond this rulemaking, HUD remains committed to curbing predatory lending practices
and will continue to take measures, as appropriate, to address this problem. In this
regard, I would like to call your attention to our “anti-flipping” rule, being issued this
month, denying FHA insurance to properties re-sold within three months. This is part of
a broad agenda to combat deceptive and fraudulent lending practices.

I am concerned about the lack of clear enforcement mechanisms specified in the
proposed rule. I understand that you intend to devote more staff resources for
RESPA enforcement. However, in order for the rule to effectively protect the
consumers, clear legal remedies need to be made available. Won’t the rule be
strengthened if you state that failure to comply with the guaranteed mortgage
package and the good faith estimate constitutes an unfair and deceptive trade
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practice? Wouldn’t the rule also be more effective if violations of the GFE and
GMP are subject to class action lawsuits?

In the proposed rute, HUD suggested remedies for violations of the GFE and GMP and
said that it would use its existing investigation authority to scrutinize those originators
who fail to comply with RESPA’s disclosure requirements for Section 8 violations.
During the comment period HUD received comments on appropriate legal remedies for
violations of the GFE and GMP, including the approach you suggest, from a wide range
of commenters. In developing the final rule HUD is carefully considering these
comments.

Third party service providers have contacted my office to voice concerns that the
guaranteed mortgage package would put them at a competitive disadvantage. Is it
not true in that some markets lenders would be able to dictate the serviee provider,
own the service provider, or receive kickbacks from the service provider? Will this
drive out competition from independent third party providers to the ultimate
detriment of the consumer? Are there any steps you are considering that would
minimize potential anti-competitive impacts?

Under HUD’s proposed rule, any entity will have the opportunity to provide guaranteed
mortgage packages, not solely lenders. HUD's Economic Analysis and Initial Regulatory
Flexibilily Analysis found that the proposed rule will, in fact, continue to create
significant opportunities for small businesses under the improved GFE scheme, as well as
under packaging. The rule does not intend to pick winners or losers, but instead seeks for
the marketplace to decide on the best and lowest cost means for consumers to obtain
settlement services. As we develop a {inal rule, we arc carefully considering comments
from all industry providers and consumer advocates to ensure that competilion is
maximized to help reduce seftlement costs.

I commend you for reforming yield spread premiums to borrowers. It has been
suggested enforcement of this provision would be significantly strengthened if the
yield spread premium (YSP) disclosure requirement were moved from §3500.7
“Good Faith Estimate” to §3500.14 “Prohibition against Kickbacks and Unearned
Fees.” Do you agree with this assessment?

When HUD issued its Statement of Policy 2001-1, clarifying the Department’s views on
the legality of yield spread premiums {YSPs), HUD made clear its intention to utilize its
regulatory authority under RESPA to ensure that YSPs are fully disclosed to consumers,
that consumers determine whether and how to use them, and that consumers receive the
full benefit of any such payment. The proposed rule secks to fulfill that objective, and we
remain committed to it. HUD is considering the appropriate place to mandate these
requirements in the final regulatory language.



100

5. Wouldn’t any decision to suspend Section 8 of the Real Estate Procedures Act
require legislative action by Congress? If not, please provide the specific statutory
authority that you believe gives HUD the ability to suspend Section 8 without
Congressional action.

Section &(c) and Section 19 of RESPA authorize HUD to establish exemptions from
Section 8 and other provisions of the law.

I hope the information provided is helpful. IfTcan be of further assistance, please let me
know,

Sincerely,

% ‘

William M. Himpler
Deputy Assistant Secretary
for Congressional Relations



