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LEGISLATIVE SOLUTIONS TO
ABUSIVE MORTGAGE LENDING PRACTICES

Tuesday, May 24, 2005

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HOUSING AND
COMMUNITY OPPORTUNITY AND
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS AND
CONSUMER CREDIT,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittees met, pursuant to notice, at 10:03 a.m., in
Room 2128, Rayburn House Office Building, Hon. Robert Ney
[chairman of the Housing and Community Opportunity sub-
committee] presiding.

Present: Representatives Bachus, Lucas, Ney, Kelly, Gillmor,
Biggert, Shays, Miller of California, Feeney, Hensarling, Brown-
Waite, Harris, Pearce, Neugebauer, Price, McHenry, Kanjorski,
Waters, Sanders, Maloney, Velazquez, Watt, Carson, Sherman,
Lee, Moore of Kansas, Ford, Crowley, Clay, Israel, McCarthy, Baca,
Lynch, Miller of North Carolina, Scott, Davis of Alabama, Green,
and Moore of Wisconsin.

Chairman NEY. The hearing will come to order.

Without objection, all members’ opening statements will be made
part of the record.

Today, we have two subcommittees which are meeting to con-
tinue to look into the important sub-prime mortgage market and
its importance to consumers.

In the past few years, Chairman Bachus—whom we welcome
today and thank for all his efforts—and I have taken a great deal
of time to investigate and find solutions to the problems of abusive
1a;nd predatory lending practices, especially in the sub-prime mar-

et.

We first began by holding roundtables to discuss these practices,
sub-prime lending in general, and ways to ensure credit availability
to those who need and want it. Those roundtables I think were
very good, very successful. Many members on both sides of the
aisle attended them. We also appreciated Mr. Kanjorski, among
others, Ms. Waters and other members who are here today, both
sides of the aisle that attended these roundtables.

In addition, last Congress we had a number of joint hearings to
continue to investigate this issue that affects all participants in the
mortgage market. Today, we will move this process forward by ex-
amining potential legislative solutions to these lending practices.

o))
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In March, I introduced, along with Congressman Paul Kanjorski
of Pennsylvania—and I want to thank Mr. Kanjorski, who has just
arrived on cue, for his support of this measure. I think he brings
a tremendous amount of credibility to the bill and put in countless
hours, he and his staff, Todd, who is here today, and our staff, in
drafting this measure, which aims to stop abusive lending prac-
tices, while allowing the mortgage market to continue to offer af-
fordable credit.

Congressman Kanjorski and I worked long and hard to craft a
legislative solution that drew from the many hearings this com-
mittee held last Congress, as well as the thoughts and suggestions
of all those who will be affected by the bill.

Congressman Kanjorski and I believe, I think it is safe in saying,
that we have struck a lot of good compromises in this piece of legis-
lation. I believe this bill provides the most comprehensive balance
and effective set of legislative solutions that any Federal or State
bill has ever offered for protecting mortgage borrowers from abu-
sive, deceptive and unfair lending practices.

We have also come to understand, like all legislation many peo-
ple have ideas about how it can be changed or improved further,
according to people’s points of view. As we stated from the begin-
ning, we are willing to continue always to talk about the issues and
always to look at the piece of legislation. That being said, I strongly
believe the approach and the principles embodied in the Respon-
sible Lending Act are the appropriate way to address the problem.

The United States mortgage market is the deepest and most af-
fordable in the world due to the evolution of unique funding struc-
tures for mortgages. Americans pay less for mortgages than almost
anyone else in the world. As a result, this country has the world’s
highest homeownership rate. However, many consumers have had
to pay more for credit than they should because of abusive and de-
ceptive lending practices. Many State laws, as well as the mortgage
lending industry itself, have done a lot to stop these practices.

Unfortunately, the resulting patchwork of State and local laws
threatens to undermine their intent, which is to provide affordable
mortgage credit to consumers who need it the most. The time has
come for a uniform national standard in this area. The Ney-Kan-
jorski Responsible Lending Act recognizes this fact and attempts to
strike a balance between protecting consumers from unscrupulous
practices and creating uniform regulations that will allow mortgage
lenders to offer borrowers affordable credit options.

I look forward to hearing from our witnesses, and again I want
to thank Chairman Bachus for his support on this issue, and again
Mr. Kanjorski. For the record, I am going to just enter the cospon-
sors, but we have tremendous members from both sides of the aisle
who I think bring an amazing amount of credibility to the process
and also credibility to the issue.

With that, I want to recognize the gentleman from Pennsylvania.

Thank you.

Mr. KANJORSKI. Thank you, Mr. Chairman.

Mr. Chairman, I want to say that it has been a pleasure in co-
operating with you and coordinating with you on the Ney-Kanjorski
bill. T think we have something here. I think we have a process in
work and I look forward to that work today.
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I can say I am pleased that you have convened this meeting at
this stage of the process. I commend you for convening and working
on this over the last several years with me.

In recent years, the sub-prime mortgage industry has grown dra-
matically. In 1994, sub-prime lenders underwrote just $34 billion
in mortgages. By 2004, this figure had ballooned to more than $600
billion. As the sub-prime industry has matured, complaints about
abusive lending practices and concerns about conflicting State laws
have also grown.

As my colleagues already know, I have spent several years study-
ing these matters. As a result, I have come to the conclusion that
there is a genuine need for a strong, uniform national sub-prime
lending standard with appropriate enforcement mechanisms to pro-
tect consumers.

Because the problem of abusive lending is complex, it also de-
serves a comprehensive solution. Beyond establishing uniform na-
tional standards, we need to improve housing counseling and better
mortgage servicing. We also need to enhance appraiser independ-
ence and oversight, and strengthen mortgage broker licensing and
supervision.

H.R. 1295, the bill that I have introduced along with Congress-
man Ney, achieves these five important objectives. Several of my
colleagues have also introduced their own bills to address these
issues. As a result, I am hopeful that in the coming months we can
build on the growing bipartisan consensus in Congress about the
need to address these matters.

Because the adoption of a uniform national standard is a key
issue in these debates, I would like to focus briefly on why we need
one. Establishing a uniform national standard will help us to en-
sure that consumers receive the same set of protections no matter
where they live or from whom they borrow. A uniform national
standard will also ease regulatory burdens, level the competitive
playing field, and ensure the affordability of loans for all con-
sumers.

We are fortunate to have with us today a diverse group of wit-
nesses. I already know that they will speak forcefully and candidly
about their views in these matters. I also hope that they will share
with us their ideas for how we can improve H.R. 1295, the Respon-
sible Lending Act.

In particular, there are a number of questions that I hope these
experts will address. How should we refine the bill’s preemption
language? Should we ban mandatory arbitration and single-pre-
mium credit insurance on all loans? Should we also improve upon
the bill’s appraisal independence standard to incorporate a ban on
collusion?

In closing, Mr. Chairman, we need to ensure that all homebuyers
and homeowners are appropriately protected in today’s complex
mortgage marketplace. Today’s hearing will further our debates in
these matters and hopefully build a consensus for enacting a sub-
prime lending bill into law later in this session.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Kanjorski can be found on page
00 of the appendix.]

Chairman NEY. I thank the gentleman for his comments.



Chairman Bachus?

Mr. BacHUs. Thank you, Chairman Ney. I thank you for con-
vening this fourth joint hearing of our two subcommittees to review
issues relating to sub-prime mortgage lending.

As Mr. Kanjorski and others have said, this market in 10 years
has grown from $34 billion to $600 billion; from one out of every
20 mortgages to one out of every four mortgages. So it has been
a dramatic shift in the number of sub-prime mortgages. It is time
we do take a look at it and see if uniform standards would be an
appropriate response.

In November 2003, we held a hearing which examined ways to
eliminate abusive lending practices in the sub-prime lending mar-
ket, while preserving and promoting affordable lending to millions
of Americans.

Our second hearing last March focused on the characteristics of
sub-prime borrowers and the advantages and disadvantages the
market poses to the financial security of these consumers.

Our third hearing last June explored the role that the secondary
market plays in providing liquidity to the sub-prime lending indus-
try and creating homeownership opportunities for Americans with
less than perfect credit records.

That is what we are dealing with today. We are dealing with peo-
ple who do not have perfect credit scores and their attempts to get
mortgage financing. Today’s hearing will focus on legislative pro-
posals to abate and eliminate abusive mortgage lending practices.

Earlier this year, Chairman Ney and Congressman Kanjorski in-
troduced H.R. 1295, the Responsible Lending Act, which contained
a number of new and comprehensive solutions to mortgage lending
problems and abuses. As I say today, it also generated T-shirts, so
it is evidently maturing.

The other major legislative proposal to address this issue is H.R.
1182, the Prohibit Predatory Lending Act, which was introduced by
Congressman Brad Miller and Congressman Melvin Watt. I am not
sure that you generated any T-shirts or slogans yet, Congressman
Watt, but I have not seen any.

Congressman Ney, Congressman Kanjorski, Congressman Watt
and Congressman Miller all deserve a lot of credit for their tireless
efforts on this issue over the past year. I look forward to working
with them and the entire committee to come up with some solution
to the problem.

Unfortunately, the increase in sub-prime lending has, in some in-
stances, increased abusive lending practices that have been tar-
geted at more vulnerable populations. We have heard past testi-
mony in this committee about practices toward the elderly and mi-
norities.

An NPR story which ran last week talked about the fact that a
sub-prime lending market has developed for offering illegal immi-
grants home loans. I do not know if any of you have seen those sto-
ries. At least according to NPR, these immigrants, some of them,
do not have green cards. They do not have legal identification.
They do not have a Social Security number or even a bank account.

One disturbing problem about this is not only I think first of all
it tells us the fact that a market has developed for illegal immi-
grants for mortgages, it shows that the immigration crisis is obvi-
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ously a large crisis, and an illegal immigrant homebuyers market
has developed. The other thing that the story highlighted is that
these illegal immigrants are being taken advantage of by predatory
home lenders.

The mortgage companies, again according to NPR, see no prob-
lem with giving a home loan to illegals, some with no credit history
or bank account. The approach apparently is even if the immi-
grants default on their loans or are deported, the mortgage com-
pany still gets the house back. It apparently is a win-win situation
for the lenders and a no-win situation for the illegal immigrants.
So this again just highlights the fact that in certain cases our ille-
gal immigrant population is being abused and taken advantage of
in so many ways.

Predatory loan features include excessive high interest rates and
fees, balloon payments, high loan-to-value ratios, excessive prepay-
ment penalties, loan flippings, loan steerings and unnecessary
credit life insurance. Predatory lending has destroyed the dream of
homeownership for many families, while leaving behind devastated
communities. Hopefully, today’s hearing will help us come up with
solutions to address this issue.

Let me close by saying this—predatory lending is not sub-prime
lending. There is a difference and you should not use these terms
interchangeably because there are, in fact today we are going to
have testimony from some sub-prime lenders who do not practice
these abuses and are not guilty of these abusive practices. What
they do is they provide people with less than perfect credit the op-
portunity to own a home.

The testimony before this committee in the last year is we have
increased homeownership among minorities, from legal immigrant
families, among the elderly, by the use of sub-prime lending. So
sub-prime lending market is not a dirty word. Predatory lending is
a dirty word, and there is a distinction between the two. It is one
that we should bear in mind and not use those terms interchange-
ably.

What we are attempting to do by this series of hearings is estab-
lish some uniformity in the sub-prime lending market and keep
predatory lending practices out of that market. It is something that
I think most of the large sub-prime lending companies very much
want. It is something the consumers would welcome. It is a win-
win situation for all of us.

I will close by saying that I am committed to putting an end to
predatory lending, this committee is, while at the same time pre-
serving and promoting access for all homebuyers to affordable cred-
it. I again commend Chairman Ney for his leadership, both in pre-
siding over these important hearings and in advancing creative so-
lutions to the predatory lending problem. I think with Congress-
men Miller’s, Kanjorski’s and Watt’s help and that of others, we
can fashion a good piece of legislation.

I look forward to hearing from our witnesses, and I yield back
the balance of my time.

Chairman NEY. I thank the gentleman.

The gentleman, Mr. Watt?

Mr. WATT. Thank you, Mr. Chairman.
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I thank the Ranking Member for allowing me to go since I have
to go to another appointment, and because I do kind of have a dog
in this fight, as Mr. Bachus has indicated.

There are some things that I think we should focus on first that
both the Ney-Kanjorski cosponsors and the Miller-Watt cosponsors
agree on. We agree that there is a problem. There certainly is a
problem in the predatory lending area. I know we agree because we
had a discussion when we were doing our preliminary views in
some document earlier in this term of Congress, that all sub-prime
loans are not predatory loans. I think we agree that we need to
find a way to separate the legitimate sub-prime and non-sub-prime
loans from the predatory ones.

And then we start to ask ourselves some questions about which
I am not sure whether we agree or disagree. I think I have de-
tected in the opening statements perhaps a fairly substantial
amount of disagreement.

The first question I would raise is, do we need to preempt all
State law or do we need to preempt any State law? Are we going
to be the big brother in this area, or is there going to be some sem-
blance of respect for States’ rights and federalism? Or is this yet
another area where we are going to just take over the entire field?

And then, if we do agree that we are going to preempt all or
some State law, should you adopt a standard that is the lowest
common denominator, or should you adopt a standard that most of
the testimony I have heard in all of our hearings suggests, that
North Carolina has the right balance? Should you adopt that as the
correct balance?

It should not go unnoticed that there are at least three people
on this panel this morning who are from North Carolina and I
think will have a perspective on that. Or should we be trying to
adopt a standard, if we are preempting State law that is actually
the highest common denominator that can be achieved?

I honestly have not spent a lot of time yet trying to figure out
what the difference between Ney-Kanjorski and Miller-Watt, what
those differences are. But most of you know that when we go out
on breaks, I have a tendency to start reading this stuff, and I sus-
pect that by the time I get back I will know what the differences
are pretty substantially.

Some of the things I have read about Ney-Kanjorski, and these
are not from my own independent verification, lead me to have a
fairly substantial amount of heartburn. Despite that, if we have
agreed that there is a problem and that there needs to be some fix
of the problem, I hope that we are able to work our way to some
common ground and try to reach a bill this term that will advance
the rights of consumers.

I appreciate the gentleman and I yield back.

Chairman NEY. I thank the gentleman.

The gentleman from Texas, Mr. Hensarling?

Mr. HENSARLING. Thank you, Mr. Chairman.

As we enter this hearing, I am once again reminded of the physi-
cian’s Hippocratic oath: First, do no harm. I fear that in our zeal
to protect consumers from certain unfair lending practices, we may
find that we have in fact protected them from any lending whatso-
ever.
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In the past, we have heard testimony that this may have been
the case in North Carolina, Georgia, New Mexico and New Jersey,
all of which passed very restrictive laws aimed at so-called “unfair”
lending practices. The practical effect was that most legitimate
lenders ceased to make high-cost loans. Thus, many borrowers who
failed to qualify for conventional loans ended up with no loans.

Mr. Chairman, those who fail to learn the lessons of history are
certainly condemned to repeat them. I need not remind my col-
leagues on the committee that Americans currently enjoy the high-
est rate of homeownership in the history of America. The benefits
of free enterprise and competition have been plentiful. With the ad-
vent of sub-prime lending, countless families have now had their
first opportunity to buy a home or perhaps be given a second
chance. The American dream should never be limited to the well-
off or those consumers fortunate enough to have access to prime
rate loans.

In addressing the issue of predatory lending, it is important that
we do not act to tie the hands of mortgage lenders with the red
tape of excessive regulation. Disclosure and transparency of busi-
ness practices are important for consumers, but lenders must not
be denied the flexibility to protect themselves from risk and to ef-
fectively price the credit risk of the consumers seeking loans from
their businesses. A Financial Services Roundtable study has shown
that origination costs for sub-prime loans are 30 percent higher.
Servicing costs are more than double, and delinquency rates six
times higher. Again, lenders must be able to price the credit risk
if these loans are to be made.

If we truly want to be pro-consumer on this committee, I would
suggest we find ways to work hard to make sure that we increase
market competitiveness and not sow the seeds of the market’s de-
struction. It is critical that we agree on what constitutes predatory
lending and we isolate it from those reasonable players in the com-
mercial market who are making homeownership opportunities
available to low-income Americans.

Mr. Chairman, after careful consideration, I have chosen to co-
sponsor H.R. 1295, the Responsible Lending Act, which I believe
represents obviously a compromise and a balanced approach. I cer-
tainly applaud your leadership and that of Mr. Kanjorski. Although
I have great concerns over some of the provisions in the legislation
that I fear may be overly burdensome or tantamount to price con-
trols, I do believe the legislation does a good job in addressing
many true predatory lending practices that often involve fraud and
coercion, such as loan flipping, steering, and home improvement
scams.

Importantly, the legislation would restrict assignee liability and
create a uniform national standard that I believe will strengthen
the ability of millions of Americans to access mortgage credit for
the first time and achieve their American dream.

I thank the Chairman for his leadership and yield back the bal-
ance of my time.

Chairman NEY. Mr. Sanders?

Mr. SANDERS. Thank you very much, Mr. Chairman. Let me
thank you and Chairman Bachus for holding this important hear-
ing.
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According to the Center for Responsible Lending, predatory lend-
ing is costing U.S. families $9.1 billion each and every year. Mr.
Chairman, in the richest country on earth, the number of housing
foreclosures in this country is a national disgrace. Between 1980
and 1999, both the number and the rate of home foreclosures in the
United States have skyrocketed by almost 300 percent. According
to a recent article in the New York Times, over 130,000 homes
were foreclosed in the spring of 2002, with another 400,000 in the
pipeline.

Many of these foreclosures are a direct result of predatory lend-
ing practices in the sub-prime mortgage market that must be put
to an end immediately. According to the Mortgage Bankers Asso-
ciation, while sub-prime lenders account for 10 percent of the mort-
gage lending market, they account for 60 percent of foreclosures.

Mr. Chairman, according to figures compiled by National Mort-
gage News, new sub-prime loans totaled $290 billion in 2003, more
than double the total loan volume for the year 2000. Homeowner-
ship is an American dream. It is the opportunity for all Americans
to put down roots and start creating equity for themselves and
their families. Homeownership has been the path to building
wealth for generations of Americans. It has been the key to ensur-
ing stable communities, good schools and safe streets.

Predatory lenders play on these hopes and dreams to rip people
off and rob them of their homes. These lenders target lower-income,
elderly and often unsophisticated homeowners for their abusive
practices. Let us not forget that predatory lending is being per-
petrated by the likes of Citigroup and Household International.

As a result of legal actions filed by the FTC, Citigroup agreed in
September to reimburse consumers $215 million for predatory lend-
ing abuses, which represents the largest consumer settlement in
FTC history. Household International has agreed to pay $484 mil-
lion to reimburse victims of predatory lending, representing the
largest direct payment ever in a State or Federal consumer case.

Mr. Chairman, let me be clear. We need to do more than simply
help homeowners who are ripped off by predatory lenders. We need
to stop predatory lenders from stealing people’s homes in the first
place. That is why Congress needs to pass anti-predatory lending
legislation. We need strong standards that will not allow lenders
to use loopholes to escape local and State laws. But we also must
make sure that we do not prohibit State and local governments, the
laboratories of democracy, from passing stronger consumer protec-
tion laws.

That is why I am a proud cosponsor of H.R. 1182, the Prohibit
Predatory Lending Act of 2005, introduced by Representatives Brad
Miller, Mel Watt and Barney Frank. This legislation is based on
the State of North Carolina’s predatory lending statute, which is
widely considered the model State statute for preventing abusive
lending, while preserving access to credit.

Mr. Chairman, since the North Carolina law was enacted, the
State has seen a dramatic reduction in abusive or predatory sub-
prime lending and refinancing. A recent study conducted at the
University of North Carolina at Chapel Hill found that after the
passage of the North Carolina legislation “there was a reduction of
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loans with predatory terms without a restriction on access to or in-
crease in the cost of loans to borrowers” with imperfect credit.

Mr. Chairman, I know that this committee will also be consid-
ering H.R. 1295.

Chairman NEY. The gentleman’s time has expired. Can the gen-
tleman summarize?

Mr. SANDERS. Okay. I look forward to hearing what our wit-
nesses will say about this legislation, but in my view it does not
go far enough.

Thank you, Mr. Chairman.

Chairman NEY. I thank the gentleman.

Ms. Kelly of New York?

Mrs. KELLY. I have no opening statement. I am anxious to hear
from the witnesses, Mr. Chairman.

Chairman NEY. Mr. Miller of North Carolina?

Mr. MILLER OF NORTH CAROLINA. Thank you, Mr. Chair.

I agree with those who today have said that Congress’s goal
should be trying to provide a reasonable set of consumer protec-
tions, while at the same time assuring that credit remains avail-
able in the sub-prime market both for home purchases, purchase
money mortgages, and for those consumers who need to borrow
money against their home.

I also extend the invitation to all who are interested to discuss
the provisions of Ney-Kanjorski and the bill that Mr. Watt and I
have introduced, or any other proposals. I certainly welcome that
opportunity to sit down, not just with consumer advocates, but with
mortgage lenders, with mortgage brokers, with the bond market,
with all God’s children, to talk about this bill and these provisions.

I understand that there perhaps were discussions in the last
Congress in the last several months over the Ney-Kanjorski bill
and the provisions of that, but I do not believe that consumer advo-
cates, those who are advocating from the consumer point of view,
were involved in those discussions.

Although there may be some consensus or some compromise
within the industry, to those who look at this from the consumer
point of view, describing Ney-Kanjorski as a compromise bill is like
the character in the Blues Brothers movie who said that he liked
both kinds of music, country and western. Mr. Chairman, there are
other points of view that need to be heard.

Thank you.

Chairman NEY. Ms. Harris of Florida?

Ms. HARRIS. Thank you, Mr. Chairman. I wish to thank you for
holding this important hearing today, and I also wish to thank the
distinguished members of the panel for joining us.

Consumer protection through disclosure is constituted as a staple
of Chairman Oxley’s leadership on the Committee on Financial
Services, and certainly Chairman Ney’s leadership in this sub-
committee. Our discussions regarding this matter should remain
consistent with this theme.

I believe that homeownership provides families and individuals
with an unparalleled opportunity to generate wealth. Studies have
shown that when a family of low-income persons, their net wealth
is about $900 when they rent and it skyrockets to over $70,000
once they own their own home. So for most Americans, the ability
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to secure a mortgage is central to their ability to purchase that
home.

Damaged credit that has resulted from past mistakes or financial
reversals can serve as a major obstacle, thus the willingness of cer-
tain lending institutions to underwrite the increased risks associ-
ated with damaged credit constitutes an important service that
provides a second chance for millions of people.

Regrettably, the abusive practices of bad actors which prey upon
elderly and minority populations throughout my area have resulted
in the demonization of an entire sub-prime industry. Nevertheless,
we cannot ignore the effects of predatory lending when we truly
seek to help the nonconventional borrowers overcome substandard
credit.

While I applaud the industry and State-level initiatives to ad-
dress unscrupulous lending practices, I contend that we must for-
mulate a national policy that supplements and enhances these ef-
forts. I look forward to the suggestions of today’s panel which I
hope will provide us with viable alternatives for reforming the sub-
prime industry, without eliminating the critical borrowing opportu-
nities that enable men, women and children to escape the grip of
poverty.

Thank you, Mr. Chairman.

Chairman NEY. I thank the gentlelady.

Mr. Moore of Kansas?

Mr. MOORE OF KaNnsas. Thank you, Mr. Chairman. I appreciate
you and Chairman Bachus and Congressman Kanjorski for holding
this hearing today.

Over the last few years, this country has experienced an excep-
tionally strong housing market that has created wealth for Ameri-
cans of all income levels and sustained our generally healthy na-
tional economy. The new wealth created in our country by growth
in home equity has accrued not just to wealthy homeowners, but
also to brand new homeowners who have taken advantage of his-
torically low interest rates and a competitive lending market to buy
a home.

In fact, much of the growth in our housing market has come from
individuals and families who have never been able to own a home
in the past. Many new homeowners have benefited from the rapid
growth in the sub-prime market. According to the FDIC, in 2004
approximately 20 percent of all new mortgages were sub-prime
loans, an increase of over 11 percent from 2003, when sub-prime
loans accounted for approximately 9 percent of all loans.

However, the growth of the sub-prime market has been accom-
panied by an increase in abusive lending practices as some lenders
have exploited consumers’ confusion with the complicated process
of buying a home, to charge excessive rates and fees that far sur-
pass comparable rates. Predatory lending is now a national prob-
lem, one that I believe requires a national solution.

While approximately half of the States and nearly two dozen lo-
calities have passed separate anti-predatory lending statutes and
regulations, the State of Kansas, for example, does not have a stat-
ute defining “high-cost” mortgages and providing remedies to con-
sumers who have been the victims of predatory lending.



11

Ney-Kanjorski would significantly strengthen the Homeowner-
ship and Equity Protection Act, which currently regulates abusive
lending practices in Kansas. Ney-Kanjorski will strengthen the
predatory lending laws that control in Kansas, and for that reason
I am adding my name as a sponsor of H.R. 1295. At the same time,
Ney-Kanjorski is not a perfect bill and has some room for improve-
ment. While I recognize that not everyone will support this bill, I
hope that members of the committee can work together as we did
on the Fair Credit Reporting Act and came together with I think
a great overall piece of legislation.

Here, we can do something that protects borrowers, and also con-
tinues to make credit available to potential homeowners and pre-
serves lenders’ access to the capital markets. While I support the
uniform national standards in Ney-Kanjorski, I also believe that as
currently drafted, Section 106 is overly broad and should be revised
in such a way that Federal regulators, in this case the Federal Re-
serve Board, have the ability to identify, define and prohibit new
abusive lending practices that may arise in the future.

Additionally, some provisions of the Miller-Watt bill could be
used to improve Ney-Kanjorski as currently drafted. The right-to-
cure provision in Miller-Watt, for example, is stronger than the
similar provision in Ney-Kanjorski and could be an area in which
H.R. 1295 might be improved. For that reason, I am also adding
my name as a cosponsor of Miller-Watt and look forward to coming
up with an overall bill that I think will accomplish what our objec-
tives are in this area.

Thank you again, Mr. Chairman.

Chairman NEY. Thank you.

The gentleman from Georgia, Mr. Price?

Mr. PriCE. Thank you, Mr. Chairman.

I, too, want to add my thanks to the Chairman and Chairman
Bachus for holding this hearing on this remarkably important
issue. In a former life, I was a member of the Georgia State Senate,
and we struggled and stumbled and struggled with this issue, and
ultimately arrived, I believe, at a compromise that was really a
delicate balance, but it is good for the citizens of our State.

So I look forward to the testimony and I would ask each panelist
to specifically comment, if you would, on the appropriateness of a
Federal role in this issue. I look forward to your comments.

Thank you so much.

Chairman NEY. Thank you.

The gentleman from Georgia, Mr. Scott.

Mr. ScorT. Thank you very much, Mr. Chairman.

I, too, want to commend you for having this hearing. I do not
think we can grapple with a more important issue facing the Amer-
ican people than protecting their homes, which is the best first
foundation of building wealth.

As my colleague from Georgia mentioned, Mr. Price, I, too, am
from Georgia and for 10 years served as the Chairman of the Sen-
ate Rules Committee through which came much of our final legisla-
tion dealing with this issue. Before that, I was the author of the
bill to respond to the Fleet financing debacle that happened in
Georgia. So for many years, I have been grappling with this issue.
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I concur with both the Ney-Kanjorski bill and the Watt-Miller
bill, and I am a cosponsor on both of those pieces of legislation. But
what I would like to do is to appeal to this committee, to all inter-
ested parties, that we have got to ratchet up the issue of financial
education. For no matter what we do, no matter what laws we put
on the books, if we do not provide those vulnerable people, those
who are targeted, predatory lending a targeted, a targeted phe-
nomena. Very few people in this room are going to be targeted for
predatory lending. Predators know where to go. That is why they
are called predators.

They go to the African-American community. They go to minority
communities. They go to low-income communities. They go to sen-
iors. They go to those communities that do not have the informa-
tion and do not have access to that information. So while we grap-
ple with balloon payments, while we grapple with preemption,
while we grapple with excessive insurance costs, while we grapple
with packing and all of these detestable things that we do not like,
I ask this committee to deal with financial education as a part of
whatever we come out with.

A part of what I have talked about, I introduced in a bill earlier
in my career here, 2 years ago, called the Financial Literacy Act.
Much of those components have been embraced by the Ney-Kan-
jorski bill. But I want us to ratchet it up so we understand that
we are not just talking about a program or a piece of paper or a
booklet. We have to engage. We have to send out a direct pipeline
to these targeted communities, a toll-free number that is answer-
able by human beings at the other end, not get a recording, not tell
them to go to a computer someplace, but somebody there to answer
and respond to them. These are vulnerable people, not sophisti-
cated, but even myself or you, when you pick up that phone and
you call for help, you want a human being at the other end.

Also in this measure that we have, we will get grants down to
the grassroots to groups like ACORN, NAACP; give these groups,
AARP, with the credibility that is targeting and communicating
with their constituency, grants to help market the toll-free number,
to give these people help, so that in essence we are sending a mes-
sage to America’s most vulnerable about predatory lending, to say
before you sign on the bottom line, call this number. This toll-free
number will also help us to be able to catalog the experience, to
be able to measure it.

This phenomenon is not going to end with a bill. It is an ongoing
process. And very, very critical to the success of dealing with pred-
atory lending is to make sure we arm our folks who are going to
be the most vulnerable, with a help line, with that toll-free num-
ber.

Chairman NEY. The time has expired.

Mr. ScoTT. And finally, Mr. Chairman, I just want to say one
thing. I know in the bill, I am mighty afraid that the infrastructure
for the toll-free number and where we want to put this program,
I think it has been designated to HUD. I have some strong reserva-
tions about that, as a result of seeing HUD being basically disman-
tled before our eyes. So I want us to look at this information and
this financial literacy and the education, a toll-free number, lifted
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up and make sure that we put this in the right place in the Federal
Government where it can do the most good.

Thank you, Mr. Chairman.

Chairman NEY. I thank the gentleman.

Mr. Miller of California?

Mr. MILLER OF CALIFORNIA. Thank you, Chairman Ney.

California is experiencing a very strong housing market, but na-
tionally there is an affordability crisis we are having to deal with.
It is significant. In California, our homeownership rates lag the
rest of the nation by about 10 percent. We are about 56.9 percent.
That is rather scary.

I praise Chairman Ney and Mr. Kanjorski for the bill they are
putting out because we need a workable uniform national lending
standard. We do not have that currently. There is no question that
some non-prime borrowers are subject to abusive practices. We
really have to effectively deal with that. There is no question that
the number of asset borrowers out there are victims of practices
that become victimized by poorly crafted protective languages by
States or local municipalities.

When cities start drafting their own predatory language, you of-
tentimes force sub-prime lenders out of the marketplace because it
is difficult to keep up with the requirements from city to city. So
we do need a national standard. We need to understand clearly
there is a huge difference between predatory and sub-prime, and
too many people want to sweep both of them under the same car-
pet, saying if you are not prime, you are predatory.

We need to be very, very cautious because if we eliminate the
sub-prime marketplace, we are going to hurt a lot of people whose
credit is not necessarily stellar, but they should qualify for a sub-
prime loan. If we become too dictatorial and we put too many re-
quirements on that, you are going to wipe out a marketplace.

That is scary because there are people out there who are quali-
fying for sub-prime. If that market was not available to them, they
would be paying outrageous rates today, or it just would not be
available to them at all, and they would be stuck renting an apart-
ment somewhere. That is not what we are trying to emphasize in
this country and this committee. We are trying to emphasize home-
ownership. The legislation we are crafting, the bills we are putting
out emphasize the need for homeownership in this country.

So yes, predatory lending is atrocious. It needs to be absolutely
dealt with, but you just cannot necessarily couple that with the
sub-prime market. There are bad people in every sector of society
and there are some bad people in sub-prime. We are going to have
to make sure they are eliminated. We need to do everything we
can. I believe the Ney-Kanjorski bill goes a long way toward doing
that.

I praise you for this hearing today, Mr. Chairman, and I look for-
ward to the testimony. Thank you.

Chairman NEY. The gentlelady from New York, Ms. Velazquez?

Ms. VELAZQUEZ. I have no opening statement, Mr. Chairman.

Chairman NEY. Ms. Lee of California?

Ms. LEE. Thank you, Mr. Chairman.
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I want to thank you and Chairman Bachus, our Ranking Mem-
bers, Ms. Waters and Mr. Sanders, for holding this very important
hearing today.

Unfortunately, too many of our constituents, mine included,
know first-hand the devastating impact of predatory lending prac-
tices by what I call loan sharks. It is downright criminal in terms
of the type of penalties and practices that are targeting hard-
working homeowners and stripping them of their wealth. These
practices, as you know, are particularly a threat to the African-
American and Latino communities. That is why we must have
strong anti-predatory lending laws.

So as we consider the two major bills that address the issue of
predatory lending, I want to go on record early in opposition to the
Ney-Kanjorski bill as it is currently written. At this point, Mr.
Chairman, I would ask unanimous consent to include into the
record two letters in opposition to H.R. 1295. They are from
ACORN, AFSCME, the AFL-CIO, AARP, Center for Community
Change, National Consumer Law Center, the NAACP, and the Na-
tional Council of La Raza, among many, many others. So Mr.
Chairman, I would like to ask for unanimous consent to insert
these letters into the record.

Chairman NEY. Without objection.

Ms. LEE. And also The Washington Post article from March 25
entitled, “Civil Rights Leaders to Fight Lending Bill.” So I think
that the advocates have united in opposition to this bill and I
would ask that my colleagues read these letters and consider the
issues that they raise.

H.R. 1295 does not simply fail to protect borrowers from preda-
tory lending. It does not simply wipe out strong State laws. It actu-
ally makes matters worse. So I would encourage my colleagues to
look at H.R. 1182, the Prohibit Predatory Lending Act by Congress-
men Miller and Watt, for a bill that would actually help to protect
homeowners from abusive mortgage lending practices.

We owe it to our communities to empower them to build wealth,
not to push them into foreclosure and bankruptcy. We owe them
strong protections. We owe them a bill that will truly address abu-
sive practices and not make matters worse.

Thank you, Mr. Chairman. I look forward to the hearing.

Chairman NEY. I thank the gentlelady.

Ms. Brown-Waite of Florida?

Ms. BROWN-WAITE. Thank you very much, Mr. Chairman.

I do not have an opening statement, but rather I look forward
to hearing from the witnesses and commend you for putting to-
gether the hearing on legislative solutions to abusive mortgage
lending practices.

Thank you.

Chairman NEY. The gentlelady, Ms. Biggert of Illinois?

Mr. BAcHUS. Mr. Chairman, I would like to point out that Ms.
Biggert, as Mr. Scott, talked about financial literacy, and she has
been a leader in this field. I would just point out to the committee
that I think she could be a great help in what you mentioned.

Chairman NEY. Mr. Green of Texas?

Mr. GREEN OF TEXAS. Thank you, Mr. Chairman.
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I would like to thank our Ranking Member and also thank the
members of the panels that will appear today for appearing with
us.
Mr. Chairman, I understand that not all sub-prime lenders are
predatory lenders, but I also understand that most predatory lend-
ing practices occur in the sub-prime lending market. I do believe
that this does merit some of our considerable attention. We are
talking about now the means by which most people start their
wealth-building process, by acquiring a home. If they are stripped
of the equity in the home, if they have an onerous balloon payment,
if they have excessive interest rates, it makes it very difficult for
that wealth-building process to become a reality for them.

I look forward to hearing from the persons who will testify. I do
want to make it clear, however, that I am honored to support H.R.
1182, and trust that we will have an opportunity to strengthen the
legislation that will protect wealth-building in this country.

Thank you.

Chairman NEY. The gentleman from Connecticut, Mr. Shays?

Mr. SHAYS. Thank you, Mr. Chairman. Thank you for holding
this hearing. I look forward to hearing from the witnesses.

Chairman NEY. Ms. McCarthy?

Mrs. McCARTHY. Thank you, Mr. Chairman, for holding this
hearing. I am looking forward to hearing from the panel. Thank
you.

Chairman NEY. Mr. Neugebauer of Texas?

Mr. NEUGEBAUER. Thank you, Mr. Chairman. I thank you also
for holding this hearing.

I have been in the housing business for over 30 years, and actu-
ally did some mortgage lending. When we first, in the 1970s and
1980s, there was really no sub-prime market. In other words, a
person either qualified under Fannie Mae or Freddie Mac guide-
lines, and if they fell within those guidelines, they got to buy a
home. If they did not, they were given no other alternative. One
of the reasons for that was there was no secondary market for
“non-qualifying” loans.

So I think we are very fortunate in this country today that we
have homeownership at the highest rate ever in the history of our
country. Homeownership among minorities is up also. So I think
ways that we can continue to encourage lenders to participate in
this lending to hopefully open up homeownership for more Ameri-
cans is a very positive thing.

I look forward to looking through and going through the process
of this legislation and seeing if there are some areas where im-
provement is needed. But certainly, the goal would be not to dis-
courage sub-prime lending, but to encourage it and to help facili-
tate that. I look forward to continued discussion.

Chairman NEY. Mr. Israel from New York?

Mr. ISRAEL. Thank you, Mr. Chairman. I will be very brief.

This has been a very good process, I believe, about 3 years of con-
sideration on this issue. I think that we have all arrived at a gen-
eral consensus that while we want to do everything we can to ex-
pand access to credit, we clearly cannot abide abusive practices,
fraud, discrimination, steering, loan packing, unreasonably esca-
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lating payments, loan flipping, harsh balloon payments, and unrea-
sonably harsh prepayment penalties.

I believe that Ney-Kanjorski is an imperfect bill, but it is a very
good start at arriving at a common sense resolution that helps pro-
tect against these deceptive, misleading, coercive practices, while
ensuring that access to credit to those who would not otherwise
qualify is provided. I will continue to work closely with both sides
of the aisle in the hopes that we can arrive at a common sense res-
olution to this issue.

I thank the Chairman for this hearing and yield back the balance
of my time.

Chairman NEY. The gentleman from Massachusetts, Mr. Lynch?

Mr. LYNCH. Thank you, Mr. Chairman, and Chairman Bachus. I
would like to thank you both, as well as Ranking Member Waters
and Ranking Member Sanders for holding today’s hearing.

Mr. Chairman, I think that this committee is taking an impor-
tant step with today’s hearing to open up the lines of communica-
tion on this issue surrounding predatory lending. I think this as-
pect of the debate was missing from our recent debate around
bankruptcy reform, where we took away certain protections from
folks who got into financial trouble and yet we did not address the
issue of those who led them there to positions of financial infirmity.

I hope that at the end of this legislative process, a true bipar-
tisan solution can be reached that will give consumers the protec-
tions they need, as well as to facilitate the ability of our local lend-
ers to operate effectively in the sub-prime market.

I am sure we all agree that predatory lending is harmful to con-
sumers and creates problems in the marketplace. I have received
calls, as I am sure many of my colleagues have as well from con-
stituents who have ended up with bad loans and who are now at
the risk of losing their homes. I want to welcome a constituent of
mine here today, Monica Saddler from Hyde Park in Massachu-
setts, who is here to help bring a personal face to the real con-
sequences of predatory lending.

However, despite the mutual concern that we have about the
issue, there are philosophical differences about how best to curb
predatory lending practices without shutting down the sub-prime
mortgage market. It is the job of this committee to navigate the dif-
ferences between the legislative proposals to develop consensus on
this legislation.

In my home State of Massachusetts, legislators worked together
to come up with a comprehensive predatory lending statute that
was passed last year. I am curious to learn from today’s witnesses
their opinion on how the legislative proposals reflect a departure
grom strong consumer State laws such as the one in my home

tate.

I understand that it can create a difficult marketplace if busi-
nesses have to play by 50 different sets of rules. That is why it is
so important that we strike the balance that is proper within any
Federal legislation. At the end of the day, I would like to walk
away from this hearing with a better understanding of any rights
that my constituents would gain or any current protections they
would be forced to give up if we move forward with Federal legisla-
tion action on predatory lending as proposed.
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I do want to thank the members of this panel and the next panel
for their willingness to come before the committee and help us with
our work.

Thank you. I yield back, Mr. Chairman.

Chairman NEY. Thank you.

We have one 15-minute vote. We have three members left. When
we come back, we will begin, and I appreciate your patience with
the panel.

Next is Ms. Carson.

Ms. CARSON. Thank you very much, Mr. Chairman.

And thank you very much for the panelists who have assembled
here today. For the sake of my district, Indianapolis, Indiana, it is
probably one of the most important hearings that this sub-
committee could have for my district.

Indiana has the highest foreclosure rate in the nation, which I
am sure all of you know. There are many factors, of course, that
perpetuate the foreclosures and the predatory lending. I created a
1-800 number for consumers to call before they sign their name on
the dotted line. It has worked extremely well. I have taken the lead
in my district to get to the bottom of all this. We have had indict-
ments. We have had it all in the district.

So I appreciate very much the time that you have taken to come
and provide us with your thoughts on this very critical issue that
affects my district in a very personal way.

I yield back, Mr. Chairman.

Chairman NEY. I thank the gentlelady.

Mr. Sherman?

Mr. SHERMAN. Thank you, Mr. Chairman.

Sub-prime lending is critical to not only our economy, but to indi-
vidual families. You know, there are a lot of developed countries in
the world where you cannot buy a home unless you can put one-
third or 40 percent of the money down. I do not know many work-
ing families in America that could even dream of doing that.

Whereas here in the United States, many times if you have less
than 10 percent down, and even if you have a flawed credit history,
you can get a mortgage loan and achieve the dream of homeowner-
ship. We have to make sure that this access to credit, credit of 90
percent or more of the purchase price of a home, credit for those
with less than perfect credit ratings, is not thrown away.

We have an absurd patchwork of legal restrictions on lending,
both geographical and as far as legal category. What is allowed in
one State is not allowed in another. Now we have different counties
getting involved, cities getting involved. And yet we want a situa-
tion where lenders compete so consumers win. Lenders cannot com-
pete for business and give people the benefit of a market economy
if we split this country up not only into 50 different markets, but
into as many markets as we have cities.

We also have an absurd patchwork in that we have one set of
rules for most lenders, and then national banks have, well, no rules
at all. We need, of course, to prevent predatory lending. We need
good national standards that will achieve that. For those of my
friends who want to see the toughest conceivable restrictions,
Berkeley, California for example, and somehow feel that the Fed-
eral Government will take that away through congressional action,
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I can only say it has already been taken away by the bank regu-
lators who have exempted a huge class of lenders not just from
what Berkeley does, not just from what California does, but from
virtually all rules.

So we can do a lot more to protect consumers by having national
standards that apply to everyone, than by bragging about how we
have achieved some incredibly tight straitjacket on some lenders in
some municipal jurisdictions.

I yield back.

Chairman NEY. Thank you.

The gentlelady?

Ms. WATERS. Mr. Chairman, I would like to thank you for your
interest in this subject matter, both predatory lending and sub-
prime lending. I would like to thank you for giving all of our mem-
bers the opportunity to get involved in this issue with your legisla-
tion and, of course, the legislation by Mr. Watt and Mr. Miller.

We have been wrestling with the subject of predatory lending for
so long. I have been involved in this issue since my days in the
California State legislature, where we were basically dealing with
redlining at the time. I am opposed, as you know, to preemption.
I would not mind if we could get strong legislation that would take
care of all of the jurisdictions in this country and not preempt
those jurisdictions which have good laws on the books.

Whenever you get national legislation, it is very minimal. I do
not mind having some minimum legislation that would deal with
some of these issues. However, I do not want to preempt those enti-
ties that have stronger legislation to protect the citizens of their re-
gion.

This business of sub-prime lending is understood by many of us,
and we are not opposed categorically to sub-prime lending. As a
matter of fact, there are some lenders who have products that I
like very much. For those people who have had some problems,
who have demonstrated that not only have they taken care of those
problems, but they have worked very hard to do it, I do not mind
them getting into products that would cost a little bit more, but
they have to be able to roll out of those products at some point in
time.

If you demonstrate that you can make your mortgage payment,
that you can make them on time, then I think if you enter with
a sub-prime loan then you should be able to exit at some reason-
able point in time and revert to the kind of interest rates that
would have been given to you had you not had that problem.

It is absolutely unacceptable what many of our lending institu-
tions are doing. I just really understood for the first time that you
can have one of these banks who have offices that are for people
who are not going to have to worry about being given sub-prime
loans, and they have branches in mostly minority communities
where that is all you can get. One bank, different treatment for
people depending on where you live and what your ethnicity is, I
suppose. That is absolutely unacceptable.

I think that the housing market has been good to lenders. Every-
body is making a lot of money. It would seem to me that our lend-
ers would be a little bit more charitable. They should be coming to
us talking about getting rid of prepayment penalties. And they
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should absolutely wipe out this discriminatory practice of charging
people who live in a certain area more for their mortgages, higher
interest rates, even though the amount of money that those people
earn, the way that they have paid their bills, match those who
come from other communities. They are still being ushered into
these sub-prime loans.

It is wrong. It must stop. I have not really weighed in 100 per-
cent on all of this legislation, but I am not going to be charitable.
I am not going to worry as much as some of my colleagues about
the institutions and the ability for the institutions to have their
way. I have discovered in this business that these banks can take
care of themselves. Not only can they take care of themselves, they
go way beyond what any reasonable person would expect in taking
advantage of those who cannot negotiate these environments and
fend off these practices because they just do not have the tools to
work with to do it.

So I think if this committee wants to do something admirable,
would like to do something to really help the people of this country,
we will work very, very hard to see that our citizens are not taken
advantage of. We continue to talk about the American dream, to
talk about how wonderful it is in America to be able to own a
home. Well, let’s do something about it and help people to own a
home, not help people to get into these loans that will cause them
to have to pay a disproportionate amount of their income; loans
that are really pretty risky and will cause them to default.

I think we can do better than we have done in the past, and I
think the legislation that we are proposing now can take care of
all of these issues now. Let’s not delay it any longer.

Thank you very much. I yield back.

Chairman NEY. I thank the gentlelady.

Ms. WATERS. Excuse me one moment. I am sorry. If you do not
mind, Mr. Chairman, I was asked to enter this opening statement
of Congressman Meeks who could not be here today through no
fault of his own.

Chairman NEY. Without objection.

Ms. WATERS. He cares an awful lot about this subject and I
would like to ask unanimous consent to enter it into the record.

Chairman NEY. Without objection, it will be entered into the
record.

Mr. BAcHUS. I would just like to associate myself with the re-
marks of Mr. Sherman, who I think pretty much distilled my rea-
sons for wanting some legislation. I am sorry that I cannot agree
with my colleague.

Ms. WATERS. I am sorry, too.

Mr. BACHUS. I was very persuaded by his argument.

Chairman NEY. If you do not mind, we are going to miss a vote,
and we will come back to the panel.

Thank you.

The committee will be in recess.

[Recess.]

Chairman NEY. The committee will come to order.

We have one brief, I am told, opening statement by Mr. Davis,
and we will start with the panelists.

Mr. Davis?
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Mr. Davis OF ALABAMA. Thank you, Mr. Chairman. Let me let
everybody get assembled, if you do not mind.

Mr. Chairman, first of all, thank you for being gracious enough
to give me an opening statement. Let me try to be brief because
I know that we want to move to the testimony.

I simply want to make three points. Number one, this is an enor-
mously important hearing because I think the context around this
issue has frankly changed since I have been in the House of Rep-
resentatives. I think there was a perception several years ago that
there was a disparity in sub-prime lending in the country. We are
seeing more and more evidence of that.

The concern that some of us have is that we may be entering a
phase where the disparity in sub-prime lending does have a racial
characteristic to it, at least descriptively it has a racial char-
acteristic. I certainly compliment my friends from North Carolina,
Mr. Miller and Mr. Watt, for their efforts in this area. I do com-
pliment Mr. Ney and Mr. Kanjorski for their efforts as well. But
the one determination that I have coming out of this process is that
if we are going to have a new bill, if we are going to have a na-
tional standard, that, A, it be a strong one; and, B, that it be a
standard that speaks to this emerging disparity.

Homeowners in this country ought to have an expectation of a
market that is not racially tinged. They ought to have an expecta-
tion of a market that reflects the realities of the marketplace, and
not one that reflects any other hidden biases in our society. So I
would just simply say that I thank again both the Chairs of this
committee for calling this hearing and I am hopeful that we will
adopt an effective standard and one that does address this emerg-
ing problem in our economy.

Mr. Chairman, thank you for being indulgent with me today.

Chairman NEY. I thank the gentleman.

The gentleman from North Carolina is going to introduce the
first witness.

Mr. MILLER OF NORTH CAROLINA. Thank you, Mr. Chairman.

There are actually three witnesses from North Carolina on this
panel, which is impressive. Two are fairly familiar, I think, to
members of this committee, or at least to those who do follow the
committee’s work. Stella Adams and Martin Eakes are well known
nationally as consumer advocates. The witness that the Chair gra-
ciously allowed me to invite was Joseph Smith, the Commissioner
of Banks of North Carolina. Mr. Smith is a graduate of Davidson
and the University of Virginia law school.

He practiced law at a variety of corporate law firms. He was the
General Counsel of RBC Centura, a large North Carolina-based
bank, before becoming Commissioner of Banks approximately 3
years ago, where he has both regulatory and rulemaking authority
over the mortgage industry. He has licensed 1,500 mortgage firms
and 15,000 individual mortgage brokers.

Ms. Adams and Mr. Eakes bring to this panel the perspective of
a consumer advocate, which as I said before, is an important per-
spective to have added to this debate. But Mr. Smith’s perspective
is that of a corporate lawyer, and a banking lawyer, and his experi-
ence in applying and construing North Carolina’s law from that
perspective.
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Thank you, Mr. Chairman.

Chairman NEY. I thank the gentleman.

Welcome to Mr. Smith.

Stella Adams is the executive director of the North Carolina Fair
Housing Center, a nonprofit organization seeking to create equal
housing opportunity and equal access to all citizens. Ms. Adams is
testifying today on behalf of the National Community Reinvest-
ment Coalition. The coalition seeks to increase the flow of private
capital into traditionally underserved communities. Its members
include community development corporations, civil rights groups,
community reinvestment advocates, local and State government
agencies and churches.

Martin Eakes is the chief executive officer of the nonprofit Cen-
ter for Community Self Help in Durham, North Carolina. The cen-
ter, with its two financing affiliate Self Help Credit Union and Self
Help Ventures Fund, seeks to create ownership and economic op-
portunities for minorities, women, rural residents and low-wealth
families.

Micah Green is president of the Bond Market Association. The
association represents the largest securities markets in the world,
the estimated $44 trillion debt markets. Its membership accounts
for about 95 percent of the nation’s municipal securities under-
writing and trading activity, and includes all primary dealers in
the United States Government securities, all major dealings in
United States agency securities and mortgage-and asset-backed se-
curities and corporate bonds.

Regina Lowrie is from Mr. Fitzpatrick’s district, he wanted me
to note, and is president of the Gateway Funding Diversified Mort-
gage Services in Horsham, Pennsylvania. She is also testifying on
behalf of the Mortgage Bankers Association, a national association
representing the real estate finance industry. Its members com-
prise more than 70 percent of the single-family mortgage market
and more than 50 percent of the commercial multi-family market.

Steve Nadon is the chief operating officer of Option One Mort-
gage Corporation, a subsidiary of H&R Block Incorporated, located
in Irvine, California. He oversees the company’s Option One and
H&R Block mortgage origination business, as well as the internal
lending operations. Mr. Nadon is testifying on behalf of the Coali-
tion for Fair and Affordable Lending, the coalition which represents
over one-third of the non-prime mortgage lending industry, advo-
cates for national and fair legislative standards for non-prime
mortgage lending.

I want to welcome all the panelists.

We will begin with Mr. Smith. Thank you.

STATEMENT OF MR. JOSEPH A. SMITH, JR., NORTH CAROLINA
COMMISSIONER OF BANKS

Mr. SmiTH. Thank you, sir.

Representative Ney, Representative Bachus, Representative Kan-
jorski, my friend Representative Miller and Representative
McHenry, all Tarheels, and I will say, Mr. Chairman, your counsel
is also a Tarheel, so I feel very at home with this committee.

Thank you very much for inviting me to participate in this hear-
ing.
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Chairman NEY. Maybe he has been in Washington too long and
he forgot that. Thank you for reminding me.

[Laughter.]

Mr. SMITH. He admitted it to me.

Thank you very much for inviting me to testify. I filed written
testimony and in the interest of time I will try to pull out a few
salient points that I hope you will find of interest.

First, I cannot resist beginning with a glaring generality, which
is that home mortgage lending in the United States today is a local
transaction that is funded globally. That is the issue that confronts
policymakers at the State level and here at the national level.

There has been a revolution in mortgage finance, as I am sure
you all aware, over the last 25 years. I can remember my first
mortgage, barely, with a thrift institution in Connecticut, of all
places, years ago and it is not the same world at all now. The mort-
gage business has been deconstructed. Funding, origination and
servicing are done by different firms, many of whom never have
contact with the consumer or the community in which the con-
sumer resides.

The results have been what I call the good, the bad and the ugly.
The good is increased access, as you have discussed, to mortgage
capital. The bad has been increased foreclosures. And the ugly has
been predatory lending and its ugly twin, fraud, and I think they
are related.

The States have taken action. North Carolina was the first to
adopt an anti-predatory lending law because, let it be remembered,
Federal standards at the time were insufficient to stop predatory
conduct. That is why this whole business got started.

So what has been the result? I am not a statistician, and I know
there are various studies about the impact of North Carolina’s law,
but I understand you are interested in that. I will say I sit regu-
larly at an office in Raleigh, North Carolina and travel around
North Carolina and hear from people who have problems in North
Carolina. My office gets about 1,500 formal consumer complaints a
year. We get about five times that many informal ones. Two-thirds
of those are about mortgages.

I have been in this office 3 years. I have never heard a single
example of a single person who has ever come to me, to anyone I
know in government, to anyone I know or have heard from in our
General Assembly, claiming they were denied mortgage credit be-
cause of our laws, ever. I understand there are other studies that
say different things, but I must tell you, so far I have yet to meet
the flesh-and-blood example for this issue.

Further, it appears to me fundamentally that the law has not
driven people from the market. Among our top 15 sub-prime lend-
ers in 2003, 7 of the top 15 were among the top 15 nationally. Op-
tion One, by the way, was our leading lender in North Carolina in
sub-prime during that year. And they have roughly the same mar-
ket share in North Carolina that they have elsewhere.

So I think the case has yet to be made, to be frank, that North
Carolina’s law has driven people out of the mortgage market, driv-
en lenders away who really wanted to be there, or driven people
away, or had the effect—direct or indirect—of denying people mort-
gage credit.
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What do I think are the lessons that may be drawn from our ex-
perience and the experience of other States around the country? By
the way, if we are crazy, if this is some sort of insanity on our part,
it is shared by a number of other States who seem to have the
same problems in the real flesh and blood world. Let me suggest
to you five or so items that I would appreciate it, and I think you
might well consider in looking at Federal legislation.

This first one I am doing with trepidation because I know I am
going to get stoned over it by some, but the first question is wheth-
er there is a Federal standard required at all. I understand the
issue about separate State laws, but to be frank, the bond market
and the secondary market in mortgage securities does not seem to
be suffering greatly. They have made a boatload of money and it
is hard for me to see that they are sort of at death’s door, but I
am sure they can defend themselves on that. They may be. They
may just look better than they feel.

Secondly, if you must have Federal standards, look to the stand-
ards that worked in the States. I would say that North Carolina’s
standard is a standard that you ought to look at.

Thirdly, and this is very important, if you adopt Federal legisla-
tion, please give the States coordinated enforcement authority of
Federal standards in your law. It is wrong to think that a law,
however good it may be, adopted by you can be enforced centrally.

Finally, we should also be included in mortgage oversight. I will
say I am pleased to see and I hope you will continue to incorporate
the efforts that are going on with the Conference of State Bank Su-
pervisors pulling together a unified national application system
and database in the mortgage industry.

I appreciate very much the time allotted to me and would be
happy to answer any questions. Thank you very much for inviting
me, sir.

[The prepared statement of Mr. Smith can be found on page 00
of the appendix.]

Chairman NEY. Thank you for coming here.

Ms. Adams?

MS. STELLA J. ADAMS, BOARD OF DIRECTORS, NATIONAL
COMMUNITY REINVESTMENT COALITION

Ms. Apams. Thank you, Chairmen Ney and Bachus, and Ranking
Members, Representative Miller, Representative McHenry. It is an
honor to be here today as the voice of over 600 community organi-
zations from across the country that comprise the National Com-
munity Reinvestment Coalition.

NCRC is the Nation’s economic justice trade association dedi-
cated to increasing access to capital and credit for minority and
working-class families. Our member organizations represent com-
munities from your congressional districts, organizations such as
the Coalition of Neighborhoods in Ohio; the Community Action
Partnership of Northern Alabama; the Community Action Com-
mittee of Lehigh Valley in Pennsylvania; and finally, the North
Carolina Fair Housing Center where I am the Executive Director.

We appreciate your convening today’s hearing on an issue that
all of our members have been addressing for the last 10 years. In
North Carolina, my organization worked tirelessly in coalition with
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the Community Reinvestment Association of North Carolina, Self
Help, and other grassroots community organizations and industry
to craft, promote and help secure the passage of North Carolina’s
anti-predatory lending bill.

Although North Carolinians enjoy some protection from preda-
tory lending, there are still many States where consumers have lit-
tle or no protection at all, and we believe that should change. Con-
gress must ensure that any national bill related to predatory lend-
ing has at its core the need to provide consumers relief from abu-
sive lending practices that steal homeowner equity, which is the
primary and often the only form of wealth-building for most Ameri-
cans.

I am reminded today of the words of the prophet Jeremiah:
“Thus said the Lord, do justice and righteousness and deliver from
the hand of the oppressor him who has been robbed.”

Not all sub-prime loans are predatory, but predatory lending is
a subset of sub-prime loans that takes advantage of borrowers not
familiar with the lending process. The new 2004 HMDA data al-
lows us to identify which communities receive the most sub-prime
loans and are therefore most prone to predatory lending. For the
first time, it includes pricing data for sub-prime lending. We found
that minorities and women receive a disproportionate amount of
sub-prime loans.

Last month, NCRC released a report that was one of the first
studies to examine the new HMDA data. The written testimony
talks about this study and other NCRC studies. These studies re-
veal that pricing disparities remain consistent over the years. One
of the studies controls for credit-worthiness and still finds large
disparities.

In the written testimony, we discuss the NCRC fair lending test
report. This nationwide testing project examined large sub-prime
lenders and revealed substantial differences in pricing and treat-
ment based on race and gender. The testing project looked at pre-
application stage. In addition, NCRC’s consumer rescue fund re-
veals alarming and distressing real-life stories of what happens to
people throughout the application process and the long-term effects
of unsafe and unaffordable loans.

Mr. Ney, in the State of Ohio, NCRC is working with over 100
consumers, most of them elderly minority people, who are being
uprooted from the homes they have lived in for over 40 years.
These unsuspecting consumers fell victim to a home improvement
scam and are now facing foreclosure. In Staten Island and Long Is-
land, NCRC is assisting over 100 New York City policemen and
firefighters who purchased homes from an unscrupulous housing
developer and mortgage broker. For these 9-11 heroes, the Amer-
ican dream of owning a home has now become their nightmare.

In my home State, we have seen numerous victims of predatory
practice, none worse than what happened to the folks in Vance
County. The center investigated over 165 complaints against Don-
ald Gupton and his many businesses. We filed complaints with the
North Carolina Attorney General. He sold mobile homes to con-
sumers whom the company knew could not keep up with the pay-
ments. He lied to customers about the price of homes, about their
ability to refinance at a lower rate; falsified loan applications; mis-
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represented the value of the property by encouraging inflated ap-
praisals of the homes and land sold to consumers.

A consent decree was entered, but it has had little impact on the
over 200 victimized families. Because there is no assignee liability,
most of these victims of appraisal fraud and predatory lending
abuses face foreclosure or are stuck making payments on homes
that are not worth one-third of what they owe.

In High Point, North Carolina, 11 mortgage brokers were in-
dicted for faking downpayments and submitting inflated appraisals
for loans they brokered, practices that allowed them to pocket the
difference when the inflated loan came in. Again, there was no re-
course available for the victims of homeowners who are stuck in
these loans. Property flipping and inflated appraisals resulted in
$23 million worth of fraudulent laws and 50-plus home foreclosures
in rural Johnson County.

We believe there is a need for a strong comprehensive national
bill. We believe that State anti-predatory lending laws have not
choked off access to credit. While we believe that lenders can oper-
ate in the current regime of Federal and State legislation, we
would favor a national law if it is comprehensive and builds on the
best State laws such as North Carolina’s, New Mexico’s, New Jer-
sey’s and New York’s. It is remarkable that about half the States
in this country have passed anti-predatory laws, but that still
leaves citizens in half the other States unprotected from predators.

Thus, a strong comprehensive national law is needed that ex-
pands upon the best State laws and existing Federal law and
builds upon the best practices established by industry.

I would like to highlight a couple of key provisions that must be
included in any national bill. H.R. 1295 contains a provision that
strives to outlaw steering or making a high-cost loan to a borrower
who can qualify for a prime loan.

Chairman NEY. I am sorry to interrupt you, Ms. Adams. The
time has run over, but if you would like to summarize and submit
for the record?

Ms. ApawMms. Yes, sir, I would.

Chairman NEY. I am sorry.

Ms. Abpawms. If you would allow, I would like to also introduce
into the record a letter from the membership of NCRC.

Chairman NEY. Without objection.

Ms. ADAMS. And also our studies that I talked about in my writ-
ten text.

Chairman NEY. Without objection.

Ms. Apams. Thank you so much.

[The prepared statement of Ms. Adams can be found on page 00
of the appendix:]

Chairman NEY. Thank you.

Mr. Eakes?

STATEMENT OF MR. MARTIN D. EAKES, CHIEF EXECUTIVE
OFFICER, CENTER FOR COMMUNITY SELF HELP

Mr. EAKES. Good morning. Chairman Bachus, Chairman Ney,
Ranking Member Sanders, Ranking Member Waters, my fearless
leaders from North Carolina, Representatives Miller, Watt and
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McHenry, thank you for holding this hearing today and thank you
for letting me come to testify.

I am the CEO of Self Help and the Center for Responsible Lend-
ing. Representative Miller introduced me as a consumer advocate,
but that is not the way I think of myself. I think of myself as a
lender first. Self Help is a community development lender, the larg-
est nonprofit community development lender in the country. In the
last 21 years, we have provided financing of almost $4 billion to
40,000 families who were underserved and unable to get home-
ownership financing.

I will also tell you that Self Help is one of the oldest sub-prime
lenders. We were doing sub-prime before anyone called it that. We
were doing loans to people who were credit-impaired, but really
good people who deserved to be able to own a home. For 21 years
I have been making these loans and I have had virtually no de-
faults. So any sub-prime lender that has a large number of fore-
closures, it means they are doing something wrong. It does not
have to be done that way.

Five years ago, 6 years ago, in response to borrowers who came
to us and said, we are about to lose our homes; could you look at
our financing papers? I started looking at individual borrowers and
found that the first one that came to me a borrower who had a
$29,000 loan that he had refinanced and was charged $15,000 in
up-front fees. When he walked out of that office, he was doomed
to lose that home one way or another. When I called the lender to
contest, the person said to me, well, you are just a competitor try-
ing to steal my loan and I will not even tell you what the payoff
balance is for this borrower.

That really infuriated me. And we set up an affiliate called the
Center for Responsible Lending, a nonprofit, nonpartisan research
and policy organization dedicated to protecting homeownership and
family wealth by working to eliminate abusive financial practices.

I want to tell you a little bit about how the North Carolina bill
came about. I was the person who helped put together the leader-
ship group that ultimately passed the North Carolina bill. Here is
what we did that was quite unique. We brought together a group
that included all of the mid-size banks in North Carolina, all the
large banks, all the credit unions, the mortgage brokers, the mort-
gage bankers, the realtors, the civil rights groups, the housing
groups, the community groups, the elder groups, AARP, everyone
at one table to negotiate a bill.

We ended up with a bill that no one particularly loved because
it was a compromise. No one got exactly what they wanted, but
those of you who have been in Congress for any time at all know
that when you have the credit unions and the banks together say-
ing pass a law that will regulate each of us, so that we can get rid
of the bad lenders in our marketplace, you know something unique
has happened and a problem that is very pervasive is being ad-
dressed.

What North Carolina did, and it was very bipartisan, passed leg-
islation that out of 170 legislators had only three dissenters. It was
totally bipartisan in every regard. North Carolina started with two
principles. The first was that we would not impose any more disclo-
sures on borrowers or lenders. With 30 forms at a homeownership
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closing now, there is so much paperwork that adding one more
would do more harm than good.

The second piece that we did that was quite controversial is we
said, but it was what brought all of us together in the industry and
the wealth-advocate community, is we said we are not going to put
a cap on the interest rate that can be charged to homeowners. In-
stead, what we are going to do is gradually get rid of the hidden
fees that borrowers do not know they are getting and allow that
to be translated into the interest rate on the mortgages.

The truth is, it did not happen. That was the theory, but when
we passed the four restrictions in the North Carolina bill, all of
which went away, interest rates did not go up at all. So what this
tells us is that in a competitive marketplace, these fees were really
unnecessary.

Here is what the North Carolina bill did in four ways. It did four
things. The first thing is it prohibited the practice of flipping. “Flip-
ping” is something that is done as an alternative to a high-cost
loan. Someone finds the measure, whether it is 5 percent fees or
8 percent fees, and offers a loan that is just below that, but does
it repeatedly so that they eventually strip the wealth out of a per-
son’s home.

The problem with the Ney-Kanjorski bill is in its details. It pro-
hibits flipping only for high-cost loans, so either it does not under-
stand that flipping is an alternative to high-cost loans, but it
means that it will have absolutely no effect in this bill. That was
one of the most significant pieces in the North Carolina law.

The second thing the North Carolina law did is it prohibited pre-
payment penalties. What it was basically saying, a large consensus
of all the legislators in North Carolina, is that we do not want peo-
ple who get into a bad loan to be trapped in it forever. Let’s let
people get out so that they do not have 55,000 or $10,000 fees pre-
venting them from being able to get from a bad loan to a good loan.

The third thing we did was prohibit single-premium credit insur-
ance altogether. Now, I think this is an unintended defect in the
language of the Ney-Kanjorski bill now, but it actually would reau-
thorize single-premium credit insurance in this bill. It defines the
prohibition against single-premium credit insurance only for high-
cost loans, but it does not include single-premium in the definition
of points and fees to trigger the high cost.

Chairman NEY. Sorry to interrupt you, but if you could wrap it
up because the time has expired.

Mr. EAKES. Okay. The final thing that the North Carolina bill
did was to put a limit on loans that had greater than 5 percent
fees. In this regard, many of the bills are similar.

But those are the only four things that the North Carolina bill
did. Unfortunately, in the Ney-Kanjorski bill currently before us,
three of the four things are applied only to high-cost loans and the
exceptions in the definition of a high-cost loan means that they will
never apply.

So thank you for letting me come today. I am a real technician.
I hope you will ask me questions and let me be the geek that I am.

[The prepared statement of Mr. Eakes can be found on page 00
of the appendix:]

Chairman NEY. Thank you.
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Mr. Green?

STATEMENT OF MR. MICAH S. GREEN, PRESIDENT, THE BOND
MARKET ASSOCIATION

Mr. GREEN. Thank you, Mr. Chairman. I thank you for the op-
{)orgunity to testify today at this important hearing on predatory
ending.

I am Micah Green, as the Chairman said, president of the Bond
Market Association. I am also representing the views of the Amer-
ican Securitization Forum, which is an adjunct forum of the Bond
Market Association. It is a broadly based professional forum of par-
ticipants in the U.S. securitization markets.

At the outset, I would like to acknowledge the tremendous efforts
of you, Chairman Ney, and your coauthor Congressman Kanjorski,
for introducing the Responsible Lending Act and the many cospon-
sors who are both on this committee and in the House generally.

This is a clear-headed piece of legislation that to your credit re-
flects years of discussion and consultation with many and varied
stakeholder groups with an interest in the very difficult public pol-
icy question of how to best curb predatory lending and ensure sub-
prime borrowers have access to mortgage credit. Members of the
BMA and the American Securitization Forum commend you for
your efforts. We support the Responsible Lending Act and the clar-
ity it would bring to the secondary market for sub-prime mort-
gages.

The secondary market, more broadly securitization, plays an im-
portant role in our lives, not just for sub-prime mortgage bor-
rowers, but all consumers. Besides mortgages, car loans, student
loans, credit card loans and others, are repackaged by the sec-
ondary market as marketable securities. The process links the
needs of borrowers to the broader capital markets, not just a single
bank or credit card company. Credit for home mortgages and other
credlit needs as a result has become more broadly available and less
costly.

Why do financial market participants engage in securitization?
Because issuers of these securities have a need for more capital to
make new loans, which ultimately benefits consumers. Investors in
the United States and the world have come to realize that asset-
and mortgage-backed securities provide attractive and reliable re-
turns. Investors are buying the rights to loan payments. The sec-
ondary market knows that in order to please its customers, inves-
tors, the pool of loans backing these securities needs to be reliable.
Loans with predatory characteristics add uncertainty and risk to
securitizations for which investors must be compensated.

These loans are more likely to default or repay early, which
strikes at the heart of predictability and reliability sought by inves-
tors. They are also more likely to carry the risk of liability under
one of dozens of anti-predatory lending laws at the State and local
levels. Loans with predatory characteristics are obviously not in
the best interest of borrowers, but they are also not in the best in-
terest of the members of the Bond Market Association and the
American Securitization Forum, who structure mortgage-and asset-
backed securities because they are not in the best interest of the
investors who buy those securities.
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For these reasons, secondary market participants employ rig-
orous due diligence, policies and procedures to screen for predatory
loans. Mr. Chairman, let me state the obvious. No one testifying
today favors predatory lending. It is a blight on an otherwise thriv-
ing home mortgage industry. It benefits no one except for the rare
bad actors who typically take advantage of the most vulnerable
borrowers.

We believe that the Responsible Lending Act is the best chance
yet to combat in a comprehensive manner predatory lending. It
achieves the twin goals of borrower protection and the preservation
of the benefits of securitization for those same borrowers. In sev-
eral critical areas, the bill brings clarity to what are currently
areas of uncertainty for participants in the secondary market for
sub-prime loans. The bill clarifies what is a broad assignee liability
standard in the Home Equity Protection Act to specify where sec-
ondary market participants would face liability for bad loans and
when they would not.

Under this legislation, borrowers facing foreclosure could bring
claims against assignees under the appropriate circumstances. And
regardless of their credit standing, borrowers could also bring af-
firmative claims against assignees that act with reckless indiffer-
ence toward the terms of the Responsible Lending Act. Borrowers
are protected and have avenues for relief. The secondary market is
preserved.

The Responsible Lending Act limits the damages of an assignee
it could face under the liability provision to the actual economic
loss experienced by the borrower. This is fair compensation for bor-
rowers and a fair cost to assignees. Providing borrowers with an
opportunity to recover an amount in excess of what an abusive
lending term has cost them would not be equitable for the assignee
that did not participate in the lending process. As with assignee li-
ability in general, the exception to this rule is the instance when
assignees exhibit reckless indifference, and there they have affirm-
ative claims of action.

The bill would also introduce the concept of a right to cure and
preemption directly into the Federal mortgage lending regulation.
The right to cure grants an assignee up to 60 days after the dis-
covery to correct a lending violation and fully compensate the bor-
rower for losses incurred. By establishing a uniform national stand-
ard for sub-prime lending, the Responsible Lending Act eliminates
the confusion and inefficiency created by 47 varied and sometimes
conflicting State statutes.

In conclusion, Mr. Chairman and members of the committee, any
public policy solution to the problem of predatory lending is un-
likely to leave all borrowers and all lenders satisfied that enough
has been done or enough has been averted. I think we would all
agree that there is a need to fight the scourge of predatory lending
in a balanced way that protects borrowers before the loan is made,
provides the same borrowers an avenue for fair relief, and does so
in a way that preserves the secondary market as a legitimate
source of capital for sub-prime mortgages.

We believe the Ney-Kanjorski bill does that.

And I thank you for the opportunity to testify.
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[The prepared statement of Mr. Green can be found on page 00
of the appendix:]

Chairman NEY. Thank you.

Ms. Lowrie?

STATEMENT OF MS. REGINA LOWRIE, PRESIDENT-ELECT,
MORTGAGE BANKERS ASSOCIATION

Ms. LOWRIE. Good afternoon, Mr. Chairman and members of the
committee. My name is Regina Lowrie, and I am president of Gate-
way Funding Diversified Mortgage Services in Horsham, Pennsyl-
vania. I am also chairman-elect of the Mortgage Bankers Associa-
tion and appear before you today on behalf of MBA. Thank you for
giﬁring us the opportunity to express and share our views with you
today.

Mr. Chairman, let me begin by stating that MBA detests preda-
tory and abusive lending. Such practices, however rare, are a stain
on our industry and undermine the trust that consumers put in us.
I believe that everyone in this room today shares the same ulti-
mate goal, to end abusive practices in the mortgage market. It is
imperative that in doing so we exercise wisdom and foresight.

Over the last decade, the creation of a national non-prime mort-
gage market has made mortgage credit available to thousands of
families for whom homeownership was previously out of reach.
Non-prime borrowers commonly have low-to-moderate income, less
cash for a downpayment, and credit histories that range from less
than perfect to none at all, borrowers whose credit has been dam-
aged by divorce or illness, single moms and dads, teachers and fire-
fighters who have gone through difficult times, but still aspire to
the dream of homeownership.

A number of States and localities have passed a wide range of
intention laws to combat abusive lending. Unfortunately, these
laws often include subjective standards and create an immense
compliance burden and higher costs for consumers. In the worst
case, these laws have chased legitimate lenders out of certain juris-
dictions altogether, reducing credit options for consumers. These
consequences are inconsistent with the goal of maintaining access
to affordable credit, while ending abusive lending practices.

While H.R. 1295 creates a tough standard for the industry to op-
erate under, MBA believes it is a big step toward creating a uni-
form national standard. In general, it strikes the proper balance by
providing strong consumer protections and clear, objective compli-
ance standards that will help facilitate market competition. Regu-
lators, think about this, regulators would have one standard to en-
force. Consumers would have one standard to understand and lend-
ers would have one standard to obey.

MBA supports a number of specific provisions included in H.R.
1295. Under H.R. 1295, more loans would be subject to the Home-
ownership Equity Protection Act, bringing greater protection to
high-cost borrowers. The bill would extend HOEPA coverage to
home equity lines of credit, purchase loans, and also lower the
points and fees triggers from 8 percent down to 5 percent.

The bill also includes an opportunity for industry to promptly
cure errors for consumers, as well as reasonable assignee liability
standards. It is also important to preserve borrowers’ options by ex-
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cluding yields per premiums and prepayment penalties from the
points and fees calculation.

In summary, Mr. Chairman and members of the committee,
MBA, like all of you, detests abusive lending and is committed to
eliminating it. We believe strongly that the appropriate response to
the problem of abusive lending is a clear, consistent, reasonable na-
tional standard for a national mortgage market.

Once again, Mr. Chairman, I thank you for allowing me the op-
portunity to appear before you today. I look forward to answering
the committee’s questions. Thank you.

[The prepared statement of Ms. Lowrie can be found on page 00
of the appendix:]

Chairman NEY. Thank you.

Mr. Nadon?

STATEMENT OF MR. STEVE L. NADON, CHIEF OPERATING OF-
FICER, OPTION ONE MORTGAGE, ON BEHALF OF THE COALI-
TION FOR FAIR AND AFFORDABLE LENDING

Mr. NADON. The Coalition for Fair and Affordable Lending ap-
preciates the opportunity for me to testify on its behalf today. I am
Steve Nadon, CFAL’s chairman and chief operating officer of Op-
tion One Mortgage, which is a subsidiary of H&R Block and which
is one of the Nation’s largest non-prime mortgage lenders.

CFAL commends the lead sponsors of H.R. 1295 and H.R. 1182
and their staffs for the thought and hard work that they have put
into these bills. Both bills are well-intended and have a number of
good concepts, but both have some problematic provisions. Having
reviewed both bills, CFAL favors H.R. 1295, but believes that the
committee should further refine it, including, where appropriate,
incorporating certain of the Miller-Watt bill’s concepts.

The Ney-Kanjorski bill significantly enhances current Federal
law, covering more loans, improving the existing provisions and
adding effective and workable new safeguards on other specific
lending practices. Most of these provisions equal or exceed those of
most State laws. Quite importantly, its provisions are designed to
prevent abusive lending practices without limiting borrowers’ ac-
cess to affordable mortgage credit and their ability to choose flexi-
ble mortgage financing options.

Ney-Kanjorski provides for uniform national mortgage lending
standards which CFAL strongly supports. Current State regula-
tions provide very unequal levels of protection for borrowers. Uni-
form national standards can ensure that all borrowers in this coun-
try wherever they live and whatever lender they choose, enjoy a
high level of protection, and that all communities have mortgage
capital available on fair and affordable terms. CFAL believes that
both Federal and State regulators should actively enforce these na-
tionwide standards.

H.R. 1295 also has very important additional provisions to great-
ly enhance financial counseling and education programs that are
based on legislation developed earlier under Representative David
Scott’s leadership. We share Representative Scott’s confidence that
provisions in the bill that mandate establishing and widely publi-
cizing the existence of both a toll-free telephone number and an
Internet site that the public can use for information about rep-
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utable credit counselors to assist them in making mortgage deci-
sions will be practical important tools for helping consumers navi-
gate the mortgage process intelligently.

We think the committee also should consider having lenders pay
a modest fee, perhaps $2, when loans are recorded after closing to
help support State-and community-based education and counseling
programs. A portion of this fee also could be used as a funding
mechanism for enhanced State enforcement efforts.

H.R. 1295, however, is not perfect and it needs a number of fur-
ther technical and substantive refinements. For example, while we
strongly support preemption, the provisions in Ney-Kanjorski need
to be scaled back so that they do not sweep in almost all mortgage-
related activities, for example, closure laws, and are instead tar-
geted primarily at State and local laws aimed at regulating mort-
gage lending practices, whether based on a loan trigger rate or
some other mechanism.

We believe that the Ney-Kanjorski bill for the most part strikes
a good balance between adding protections against abuse of these
financing options and allowing lenders to continue offering these
choices to borrowers so they can make their loans more affordable.
However, the Miller-Watt bill takes a fundamentally different ap-
proach on each of these issues, which have substantially negative
impacts on loan affordability for all non-prime borrowers, not just
high-cost borrowers. Let me explain this problem.

Both Ney-Kanjorski and Miller-Watt lower the 8 percent trigger
to 5 percent, but they take very different approaches in dealing
with prepayment penalties, yield-spread premiums, and discount
points. As noted above, Miller-Watt includes both yield spread and
the potential maximum prepayment penalty in the calculation of
points and fees, and the exclusion of discount points essentially
does not apply with most non-prime loans.

The result of this is that in real terms the 5 percent trigger is
more like 2 percent or less. This forces the lender to put more costs
into the rate, significantly raising the rate and therefore raising
the borrower’s monthly payment. Under Miller-Watt, the borrower
also is generally no longer able to use discount points to buy down
his or her rate, or to accept a prepayment penalty to lower the rate,
and the de facto prohibition on the use of prepayment penalties
would further cause all non-prime loans to go up by 1 percent.

The bottom line here is unmistakable and inescapable. Most non-
prime borrowers would have no flexible loan financing options that
are so essential to meeting their needs and circumstances, and
would find that loans would be much less affordable. Moreover,
many borrowers who want to purchase homes would find that with
the much higher rates and monthly payments, they could no longer
qualify for a large enough loan so they would have to shift to a less
expensive home and a smaller loan.

Please look at the chart on page five of my oral statement or
page 10 of my written statement which we handed out this morn-
ing. As you will readily see in the example provided, the Miller-
Watt bill would result in monthly payments being increased by 25
percent or more because it effectively prohibits non-prime bor-
rowers from using flexible financing options. Mr. Chairman, I sus-
pect this is a classic case of unintended consequences and I do not
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believe that the Miller-Watt bill sponsors ever intended such ad-
verse consequences for borrowers.

In any case, I sincerely hope that the committee will not adopt
the overly restrictive approach on these flexible loan-financing op-
tions that are proposed in the Miller-Watt bill. CFAL believes that
the Ney-Kanjorski provisions here generally provide reasonable
protections that preserve borrowers’ choices and their options for
making their loans much more affordable than under the Miller-
Watt bill. As I noted earlier, some of these Ney-Kanjorski provi-
sions can be tweaked or tightened somewhat, but they are basically
sound and should be retained.

CFAL is confident that the Financial Services Committee can
work together on a bipartisan basis to fairly resolve the various
issues addressed in these legislative proposals and can report out
a balanced bill that provides effective national standards for fair
lending and that protects all non-prime borrowers in every State
without unduly limiting their financing options and access to af-
fordable mortgage credit.

We appreciate your allowing us the time.

[The prepared statement of Mr. Nadon can be found on page 00
of the appendix:]

Chairman NEY. Thank you.

I am going to yield at this time to Chairman Bachus.

Mr. BAacHUS. I thank the Chairman.

Ms. Adams, I think your testimony is you think we need a na-
tional standard. Is that correct?

Ms. Apams. Yes, sir. We need a strong national standard.

Mr. BAcHUS. Okay. And I would say, I am from a State that has
no law, no regulation and that is also the case with Kansas, Mr.
Moore’s State and others.

Let me ask all the panelists, and I would say, Mr. Smith, one
thing that you said I sort of question. You said all lending is local.
Is that right?

Mr. SMmITH. I said that the mortgage itself is a local transaction,
but it is funded globally. That has changed from the old days.

Mr. BacHUS. But securitization, there is the secondary market.
It is a national market.

Mr. SMmITH. Okay. But I mean ultimately, what I meant by
“globalization” frankly was national and international markets.

Mr. BACHUS. But you understand now securitization is actually
a national market. To finance loans locally, you go nationally.

Mr. SMITH. I understand.

Mr. BacHUS. Okay. I think we are all seeking the same thing,
and that is a national law that will work, will allow people to get
good loans, will basically weed out and prevent bad loans or punish
those if they are made. We have talked about different States. One
State that has not been mentioned, and I am curious to know why
because the law has been on the books for some time, and I have
not seen any criticism of it, and I am not seeing any. I know loans
are still available and it does not seem to have driven up the cost
of loans in California. Ms. Adams, the California law, is that a good
law? You did not mention it in your list.

Ms. Apams. No, sir, I did not mention it in my list. To be quite
honest, I personally am not familiar enough with the California
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law and how it works to be able to respond to that. But being from
North Carolina, I know we have a really good law.

Mr. BAcHUS. In some States like North Carolina, a lot of the
loans, you cannot finance them on the national market, in the sec-
ondary market.

Ms. ApAmMS. I have not found that to be true, sir. Almost all of
t}ﬁe loans that we work with, there is national service involved with
that.

Mr. BAcHUS. What about, and I would just ask any of the panel-
ists, what about the testimony about the studies that say it drives
up the cost of loans and it affects loan availability? Anybody want
to respond to that?

Mr. GREEN. I would.

Mr. BAcHUS. Let’s let Ms. Lowrie and then Mr. Green.

Ms. Lowrik. Mr. Chairman, I would like to speak to that. I think
sometimes true stories really speak volumes to it. We can run a lot
of reports and gather a lot of statistics, and we do operate in a na-
tional mortgage market. Before I tell you my little story, I want us
to just step back for a second and think about where the mortgage
industry was in the early 1980’s, when consumers went to banks
and through deposits banks lent out money. There was no diversity
on a national level, and if there was a credit crisis like when there
was the oil patch crisis in Texas, liquidity in that market raced
right up.

The sheer fact that we have been operating in a national mort-
gage market is evidenced by the fact that we have two government-
sponsored enterprises that have standardized underwriting guide-
lines, borrowers’ profiles, credit profiles, and all of you I applaud
for having validated that by passing the Fair Credit Reporting Act,
which creates a uniform credit standard.

Mr. BAcHUS. My time is kind of low, but have you seen any lack
of loan affordability or credit availability?

Ms. LOWRIE. Actually, there is a situation in the State of New
Jersey that happened right after the New Jersey predatory lending
law was passed. We had a customer who had come to Gateway
Funding to apply for a cash-out refinance, debt consolidation, less
than perfect credit. Most of it was due to medical bills and medical
expenses that he had incurred. The gentleman was on disability
and was blind. He wanted to do a debt consolidation to avoid losing
his home. He came to us. We processed the loan, verified all of his
information, and approved the loan with a commitment to sell it
to an investor.

There were conditions to satisfy on that loan that unfortunately
did not get satisfied prior to the effective date of the New Jersey
predatory lending law.

Mr. BAcHUS. So he was denied a loan?

Ms. LOWRIE. And subsequent to that law passing, his loan could
not be closed.

Mr. BAcHUS. Okay. I will come back.

Chairman NEY. I thank the gentleman.

The gentlelady from California?

Ms. WATERS. I have a few questions I want to try and get in. And
even though this is a little bit off of the subject for today, for H&R
Block, I believe you are the one that is involved in doing tax re-
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turns that help people get their earned income tax credit. You do
a lot of that work. Is that right?

Mr. NADON. Option One Mortgage is not involved in that, but our
parent company, H&R Block, does that.

Ms. WATERS. And H&R Block basically lends money to these peo-
ple whose tax returns they prepare in advance of the money that
they would be getting back from the government, and they charge
an amount of money, interest, to do that. Is that correct?

Mr. NADON. I am not an expert on it. I think the way that the
actual laws are written is H&R Block cannot be the lender on
those, but I could certainly get you in touch with someone at H&R
Block.

Ms. WATERS. So H&R Block does it and they have a partner who
does the loans?

Mr. NADON. I do not work at H&R Block, ma’am, so I cannot
really tell you. That is our parent company. I could get you a con-
tact point within H&R Block to answer a question like that.

Ms. WATERS. I think I will find out about it. I guess the reason
it is on my mind is poor people are disadvantaged in so many ways,
and the earned income tax credit is one that I am looking at be-
cause I think what I am seeing is the tax preparers are helping
them to get their money early and they are charging exorbitant
rates on it.

So we are fighting not just on predatory lending. Payday loans,
tax returns, tax preparation with advance amounts being given to
people for exorbitant rates, it is just a mess in these poor commu-
nities, with all of these people descending on the poorest of the
poor to exact from them every penny that they can get.

Having said that, I would like Mr. Eakes to explain to me what
you referenced in your testimony about the bill and the definition
of “high-cost loans” and why some of what is supposedly advocated
in this bill would not apply because they will never meet that defi-
nition. What were you talking about?

Mr. EAKES. Thank you, Congresswoman Waters.

In the definition of “points and fees” under the current Ney-Kan-
jorski bill, there is an exclusion for any fees paid to an affiliate.
Okay? So if you simply structure your origination, and this is some-
thing that has been raised by CountryWide a lot over the years.
You structure it so you have an affiliate that does your settlement
services or an affiliate that does mortgage insurance or an affiliate
that does anything. And basically you split the fee off.

So the appearance of a 5 percent fee in the details of this bill,
it is just an appearance. So really, you can do an unlimited amount
of fees that you could not do even under existing HOEPA law at
8 percent.

Ms. WATERS. Thank you very much.

You heard a description from Mr. Eakes. I know that you said
you are very much against predatory lending. Would you be willing
to fix that in this bill? Do you agree with him? Would you be able
to eliminate that from the bill that would allow these unlimited
fees to be charged based on this definition?

Ms. Lowrik. Congresswoman, MBA absolutely detests abusive
lending and has been working—
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Ms. WATERS. No, no. I just want to go to the specifics of what
Mr. Eakes has just described. I know you are against predatory
lending. It is a terrible thing. You would never do it. But I want
to know about the specific language.

Ms. LowriE. The specific language in the bill takes the points
from 8 percent to 5 percent. Sitting down and going through what
is included in those points and fees triggers I think is part of the
discussion over the next weeks and hopefully not months.

Ms. WATERS. Do you agree with his definition of what high-costs
loans are and what he just described?

Ms. LOWRIE. No, I do not.

Ms. WATERS. Okay. So based on what you understand and know
about it now, you would keep it just the way it is. Is that right?

Ms. LowriE. No. What I said was that MBA would like to sit
down and work to modify those areas of the bill that may not pro-
vide strong protections to the consumer. At the end of the day,
Congresswoman—

Ms. WATERS. You said you came to tell us that you supported
this bill. You support this legislation. I am asking you about a spe-
cific aspect of it because while we work every day with our friends
and our colleagues, we see things differently sometimes. And while
you are adamantly opposed to predatory lending, we just got a de-
scription of what we consider is predatory lending. Now, maybe it
is a mistake, but you support the bill and do not know about it.
I did not know about it. So did you not know about it, or are you
opposed to that language?

Ms. Lowrik. We are not opposed to that language.

Ms. WATERS. Thank you very much.

Thank you, Mr. Chairman.

Chairman NEY. I thank the gentlelady.

Mr. EAKES. Could I add, there were two other pieces of the defi-
nition of points and fees in New Jersey, New York, Georgia. They
include prepayment penalties and yield spread premiums, which
are basically an incentive to up-sell to higher rates. If you do not
include those in the definition, you will not be able to address those
two problems. They are generally viewed as fees that substitute for
origination fees, so they should be included in that definition.

Ms. WATERS. Thank you very much. I appreciate that.

Chairman NEyY. Mr. Miller?

Mr. MILLER OF CALIFORNIA. Thank you, Chairman Ney.

I have been in the real estate and building business for over 30
years. I have worked with a lot of lenders and I understand that.
I am looking at California, and there is a patchwork of local laws
being passed, beginning with the non-prime mortgage market, and
it is scary watching what is happening.

I am really concerned because I have met with several reputable
lenders who operate in all 50 States, and these are lenders with
huge loan originations and securitizations. I am concerned that
their ability to continue doing business under the trigger of the
Miller-Watt bill would be greatly impacted. To be fair regarding
both bills, would any of you on the panel care to comment on the
impact of the points and fees triggers in both bills?

Mr. NADON. The concern that we have with including financing
options, these are just not non-prime financing options. These are
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used in the prime world every day. So the impact that it has on
affordability is when you write legislation like they have in the
Miller-Watt bill, part of the design I think is to try to drive more
of the costs into an interest rate. The downside to that is that in-
terest rate is what people’s monthly payment is based on.

Mr. MILLER OF CALIFORNIA. They cannot make their payment if
you drive it up.

Mr. NADON. It drives up the monthly payment, so we have fortu-
nately right now rates seem to be stabilizing a little bit, but cer-
tainly in a rising rate environment—

Mr. MILLER OF CALIFORNIA. The 1 percentage point increase that
you might experience, what percentage of the people does that put
out of the marketplace by increasing interest rates by 1 percent?
What would your guess be?

Mr. NADON. I would hesitate to take a guess on that, but I can
certainly run the math on it, but 1 percent has a fairly dramatic
impact on the average consumer. It could be $300-and-some a
month on our average loan just for an average consumer. When
you talk about taking $3,000 or $4,000 out of their paychecks dur-
ing the course of the year, that gets to be a fairly significant
amount of money.

Mr. MILLER OF CALIFORNIA. So in effect appearing to do what
seems good in effect is going to have a major impact on people who
do not have the earnings to basically pay the additional 1 percent.

Mr. NADON. It just reduces their purchasing power and so they
either cannot buy at all or they have to scale down what kind of
a home they are going to buy.

Ms. ApDAMS. Mr. Miller, may I share with you what the downside
of not including yield-spread premiums and prepayment penalties
into the trigger is. I once saw a loan where there were 10 points
on the loan that was the yield-spread premium. That would not be
counted in the trigger. That is enormous. It was a loan where the
principal balance on that loan was $10,000. With all the fees that
were attached—

Mr. MILLER OF CALIFORNIA. Is that on a home loan, a $10,000
home loan?

Ms. ApamMs. It was a cash-out refinance. It was a $10,000 loan.

Mr. MILLER OF CALIFORNIA. With 10 points.

Ms. ApDAMS. And they had a total of $11,000 fees on it. And this
was one that was filed with the Banking Commission. When the
Banking Commissioner challenged the lender about where was the
benefit to the borrower in this, and this was an associate’s loan, the
lender said they got a 1 percent reduction in their interest rate.
Under Ney-Kanjorski as it is currently written, that tangible ben-
efit would be enough for that to be a legitimate loan. And I know
}:‘hat that is unconscionable to this Congress, that $11,000 worth of

ees—

Mr. MILLER OF CALIFORNIA. Ten points is outrageous. I would
agree with that, but the question as it applies in a broad base to
everybody, do you believe that most people are so unsophisticated
that ?they should not have an opportunity to decide what they
want?

Ms. Apawms. The yield spread does not even show up. POC, most
borrowers do not know what POC means. They do not see it. They
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do not know it. They do not understand it. When I am sitting down
and going over their loan to them when they come to me, they are
goinég, what is a yield-spread premium? What is POC? They have
no idea.

Mr. MILLER OF CALIFORNIA. In fairness, would anybody else like
to respond?

Mr. NADON. If I can, I have within our written testimony for all
of you. We have an example of what our disclosure is on a yield-
spread premium. It makes it very, very clear to the borrower what
is taking place.

Mr. MILLER OF CALIFORNIA. That is what we are trying to deal
with. Disclosure, that is the key.

Yes, ma’am?

Ms. LOowrIE. And I agree with that, disclosure is key and con-
sumer education, which is part of the Ney-Kanjorski bill is key. But
let’s think about for a second all of the studies that have shown
that those who are underserved in the marketplace, one of the big-
gest challenges to achieving homeownership is the ability to make
the downpayment and pay the closing costs.

If it were not for yield-spread premiums to give the borrower the
choice of paying closing costs through the interest rate, and not
putting those in points and fees, both the Fed and MBA agree that
it would be double counting. Yield-spread premiums, I believe, can
be a benefit to the consumer.

I think through all of this, we have to keep one thing in mind,
not only that we have the best housing finance system in the
world, the highest homeownership rate, but I would like to talk a
little bit about the question on foreclosures. We talked about the
fact that foreclosures are so high. And yet, from the third quarter
of 2002 until the fourth quarter of 2004, we saw foreclosures de-
crease in sub-prime loans from 8.5 percent to 4 percent. That
means 4 percent of the loans that may be going into foreclosure,
out of 100, means 96 consumers received loans that may otherwise
not have had the opportunity to do that. In a lot of cases, it is be-
cause of yield-spread premiums.

Chairman NEY. The time has expired.

Mr. MILLER OF CALIFORNIA. Thank you, Chairman Ney.

Chairman NEY. Would you like to wrap up?

Ms. LowRrIiE. No, that is fine.

Mr. MILLER OF CALIFORNIA. Thank you, Chairman Ney.

Chairman NEY. Thank you.

The gentleman from Pennsylvania, Mr. Kanjorski?

Mr. KANJORSKI. Thank you, Mr. Chairman.

In listening to the testimony of the present panel, is it reason-
able for me to assume that you do recognize that there would be
a strong reason to have a national standard? Or are there members
of the panel that really do not want to move to the national stand-
ard at all? I guess I am directing this to really Mr. Green and Mr.
Eakes. I think everyone else has conceded the fact that a national
standard is worthwhile.

Mr. SMITH. Do you want me to throw up the white flag?

Mr. KANJORSKI. No, no, no.

Mr. SMITH. I think what my testimony suggests, sir, is that
whether there is an actual need for a national standard ought to



39

be considered. But if there is to be a national standard, there needs
to one, as Ms. Adams said, that is appropriate and that reflects the
experience of the States.

Mr. KANJORSKI. Right.

Mr. Eakes?

Mr. EAKES. I would say that it depends on what the national
standard is. If the national standard does more harm than good,
we are better off without it. In the last 5 years, we have basically
eliminated the Associates, United Companies, FAMCO, Greentree,
IMC Mortgage, the worst players we have now eliminated without
having a Federal standard. If you put a Federal standard in place
that actually reauthorizes some of the practices like arbitration
that the industry has now done away with, then it will do more
harm than good.

Mr. KANJORSKI. All right. So it strikes me, then, that we almost
have consensus on the panel that a national standard may be
worthwhile, particularly considering 26 States in the Union have
no standard, have no laws to protect consumers. Of course, the na-
tional legislature has to look at half the country being undressed.

I would concede that North Carolina has made excellent strides,
but we also have to be practical. The likelihood that the North
Carolina law would become the national law is highly unlikely, or
Mr. Ney and I would not have had to try and find consensus on
something that would meet the ability to pass. We can have the
ideal, and we are never going to have legislation.

What I am hearing from both Mr. Green and Mr. Eakes, and I
really welcome you, I am directing my attention to you, is the
whole purpose for this hearing. I readily concede, and I think Mr.
Ney would join me in this, that we do not have a perfect bill. Prob-
ably, we will never have a perfect bill. But you have brought up
some suggestions that we can tweak things to make it more accept-
able to you. I think, Mr. Eakes, I will talk to you, on this idea of
the affiliate. It is a tough call.

We did not want to encourage activity by lenders to try and ex-
tract more monies from people. That is not our intent. What our
intent is is that we want to encourage those institutions that
outsource certain services that they can continue to do that. That
means a large number of the community banks, a large number of
the smaller mortgage makers. If we structure everything has to be
done in-house, what we are doing is taking a large part of this
market away that they cannot provide these services in-house.
They just do not have the capital. They do not have the capacity
to do it, so they are out of the mortgage business.

Now, on the other hand, we probably can find some language.
What I am asking you do to is to work with us to avoid misuse and
abuse of the affiliate charges, but yet still allow our ability to have
the less than the largest in the mortgage business, so that we can
keep this large segment of business activity, which I happen to
think is much more competitive and will ultimately drive the rate
down in sub-prime lending.

Now, I could be wrong, but I think that is where it goes. The in-
dications to me are that this is now becoming a relatively mature
market, and probably there will be a narrowing of people that are
involved in the market just by virtue of the fact that it would be
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so price-competitive. What we want to make sure is it is consumer
protective in that happening, and you could be of great assistance.
Maybe you ought to make an offer to the Chairman that formed
this advisory committee and have all the parties of interest, as you
did in North Carolina, come together. And it is not necessarily the
Ney-Kanjorski bill that we want you to look at, but look at Mr. Mil-
ler’s bill and Mr. Watt’s bill, and any other additions that we may
have mentioned, to make a better bill.

Now, I will concede we cannot get a perfect bill. I think you agree
with that, too. Regardless of what we do, we are probably going to
lessen the protections of North Carolina, but we are certainly going
to increase the protections of Kansas and Alabama and Pennsyl-
vania.

Ms. ApAMS. Mr. Kanjorski, I am so sorry. I did not mean to give
any indication that the provisions in our State law, our State law
is a strong sub-floor, but if we weaken it, we will fall right through.
I did not mean to give the impression that I thought a national bill
that would be less than what we have in North Carolina is a bill.
I think it is a strong sub-floor. I am willing to put up with parquet,
rather than hard oak floor, on the covering of it. But the North
Carolina law in our State is working. Foreclosures in North Caro-
lina are half of what they are in other States that have no laws.

While I am willing to work to help cover the 26 States that do
not have coverage, I think there is a place between what North
Carolina has and what ideally Ney-Kanjorski can be.

Mr. KANJORSKI. Right. And that is what I am inviting all of you
to do; make sure that we are aware of what changes can be made,
and that we have to argue them out because there will have to be
compromise in how it applies.

Let me end up, Mr. Chairman, I am taking a little more time
than I really should. You know, when you really think of it in all
these areas, I come to a conclusion, and I have always lived by sort
of a principle, and I call it my “5 percent bastard” rule.

When you really think of all the laws and all the rules and regu-
lations we have on the books, 95 percent of the people that are in
these businesses are in it to do standard business operations, get
people in houses, provide consumer protections, and are not out
there to steal money from them or be predatory. But regardless of
what we write, there will be the “5 percent bastards” out there. We
should try and tighten it up, but fully recognize that we are not
going to remove them to zero.

What we are trying to do is come a long way to take care of the
Kansases, the Alabamas, the Pennsylvanias. Until last year, it is
just now that Pennsylvania is coming forth with an effective piece
of legislation toward predatory lending. I have had the personal ex-
perience in my district, in the Pocono Mountains. I have seen how
disastrous it can be. I do not know what we could do.

As a matter of fact when I talk with the Secretary of Banking
in Pennsylvania, it sounds like I am self-serving because I happen
to be a lawyer by profession, but I cannot understand people that
go into transactions to buy real estate that do not get a lawyer.
And 50 percent or 75 percent of the abuses in Pennsylvania, if they
had had any kind of a lawyer at all, would not have happened.
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Ms. Apams. Well, Mr. Kanjorski, to address that, in North Caro-
lina we had a law that said that all closings had to be done by at-
torneys so that there would be somebody there to help protect the
cons111mer. The Federal Trade Commission said that that was a mo-
nopoly.

Mr. KANJORSKI. Anticompetitive.

Ms. ADpAMS. Anticompetitive, and so now a person can go and
close a loan with no safeguards.

Mr. KANJORSKI. It is a real problem. I think Mr. Scott’s provi-
sions were so compelling and that is why we took his provisions
and put it in. I think it is going to go a long way for education,
for counseling, but it is not going to solve all the problems. Some-
times these folks are so anxious to get a chance to get a home and
want to believe everything that is attractive about the transaction,
even though it is a fair transaction, but they may not be able to
afford it; they may not in the long run be able to keep it.

But if you are living in an apartment in New York and you get
a chance to move to the Poconos and get your kids out of a school
system and into another, where your income will go a lot further
in the Poconos than it will in New York, it is an awful driving
force. We are not going to cure all of those problems, but I am
hopeful that at least out of those of you that feel that we have not
quite come the proper distance yet, you will help us close those
holes, or at least elucidate the problems.

Chairman NEY. The time has expired.

The gentleman from Texas, Mr. Hensarling?

Mr. HENSARLING. Thank you, Mr. Chairman.

I will beg the pardon of many of the panelists. I was out of the
hearing room for much of the testimony, so some of this may be
redundant. We have just heard several comments from Ms. Adams
regarding the North Carolina experience.

Dealing with assignee liability, Mr. Green, I guess I would like
to get your opinion on it since I think you may have a slightly dif-
ferent opinion, but what do you see happening in States like North
Carolina and Georgia that have passed strict assignee liability pro-
visions that ostensibly are very pro-consumer? What is your obser-
vation of what happens in the marketplace?

Mr. GREEN. Well, it is fundamentally an arithmetic equation. Ei-
ther they continue doing high-cost or other similarly situated sub-
prime loans at a higher cost, or, because of the vagueness of the
liability that they may have to take, they just do not participate
in those loans. I do not want to say the sky is falling. I cannot sit
here and say that because of the North Carolina law in the last 3
years X number of loans have exited the market.

Keep in mind, we have been in an incredibly attractive interest
rate environment right now. What happens when credit as a mat-
ter of market gets tougher to come by for every participant in the
marketplace, and the issues of vagueness in liability come front
and center? So we believe as a matter of principle you need more
clarity and frankly from the assignees’ perspective, you need to
make sure that it is very clear what the assignee’s role is and what
the assignee’s liability is. We believe the Ney-Kanjorski bill pro-
vides a clearer standard and a more appropriate standard.

Mr. HENSARLING. So in your opinion, the bill gets it right.
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Mr. GREEN. In our opinion, the Ney-Kanjorski bill does get it
right.

Mr. SMITH. If I may respond to that also. I do think that the evi-
dence in North Carolina is, and again in 2003, and this is the mort-
gage bankers’ statistics, out of our top 15 sub-prime lenders, 7 were
in the top 15 nationally. They accounted for 33 percent of the dollar
volume of sub-prime loans originated in North Carolina.

So I will defer to my friend Mr. Eakes. He knows more about as-
signee liability than I, but, A, I think we do not have a very strong
assignee liability provision in our law, and B, whatever provision
we do have has not kept national lenders who are national market
players from participating profitably in our market.

Mr. NADON. If I can just add a comment, because I am a national
lender, that much of the lending that we have done in North Caro-
lina, it has been in just the last few years. We did not have a pres-
ence there 10 years ago. So we have opened up a branch there, as
I know some of our competitors have. We now have a lot more sales
people working there than we did. There is a growth that is there,
just the natural organic growth that comes from growing a busi-
ness.

We were not living in a static environment in North Carolina.
We had a very mature business in that State at Option One before
the law passed, and then subsequent to that law you can look at
it and say, well, we did not seem to get affected. We charge people
a higher rate for the exact same loan in adjoining States and other
States in the market than in North Carolina because of the law
that they passed. So there is a higher cost.

I do believe that the Banking Commissioner has even com-
mented, I am not sure how recently it was, but on the fact that
credit is more expensive; non-prime credit is more expensive in
that State.

Mr. HENSARLING. Mr. Nadon, since you spoke up, let me ask you
another question. We need to go on please.

I believe, and I actually did catch part of your testimony. I think
I heard you say that costs of a loan can increase 1 percent if you
have a de facto prohibition on prepayment penalties. Did I hear
you correctly there?

Mr. NADON. Yes, that was the outcome of a study done by an out-
side group, the Pentalpha Group consulting firm did that study.
That was a conclusion they came to. It is fairly consistent. Right
now, if you opt for one of our loans with a prepayment penalty, we
take 100 basis points off your rate.

Mr. HENSARLING. Ms. Adams, unfortunately I missed some of
your testimony, but I caught a little bit of it in the question and
answer session. Assuming that there is actual full disclosure, is
your organization against consumers having that option to actually
sign up for a prepayment penalty and perhaps enjoy the benefits
of a 1 percent reduction in their interest rates?

Ms. ADAMS. On sub-prime loans, yes, sir, and I will tell you why.
The purpose of the sub-prime market is to give people a second
chance to rehabilitate their credit so that they can go back into the
prime market. So it is quite possible that without a prepayment
penalty, that person would make on-time payments of that loan for
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3 years, prove their credit-worthiness, improve their credit score,
and then qualify for a prime loan—

Mr. HENSARLING. But if there is full disclosure, aren’t you sup-
planting your decision with their decision?

Ms. ADAMS. —that benefits them. I am saying that if we are
going to look at what is in the long-term best interest of the con-
sumer, locking them into the sub-prime market is not helping them
to build wealth. Whereas if they had the opportunity to move into
the prime market with full knowledge that if they make their pay-
ments on time, full disclosure means telling them if you do not take
it and you pay your payments on time for 3 years, you may be enti-
ic{led to a 3-point reduction when you refinance into the prime mar-

et.

So with full disclosure, sure, if a consumer makes that choice,
that would be their choice, but that is not what kind of disclosure
consumers are getting.

Mr. HENSARLING. My time has expired, but I would offer the
opinion that the consumer is probably the best judge of what is in
the consumer’s best interest.

I yield back, Mr. Chairman.

Chairman NEyY. Mr. Miller?

Mr. MILLER OF NORTH CAROLINA. Thank you, Mr. Chairman.

Mr. Nadon, I look forward to working with you as we continue
to discuss the various bills. I did have a couple of questions from
your testimony.

In the appendix, you have your best lending practices, or what
is it called, fair lending practices set out. However, on your Web
site, I printed it out this morning, it appears to be a different
version or was perhaps an earlier version. It is on the PDF format
as it appears on your Web site. Apparently, the HTML format does
have it the way it appears in the appendix. But there are some
changes, and I am curious.

On page 35 of your current best practices, on the appendix pages
35 and 36, it no longer says, to make certain there is no personal
financial benefit for someone to charge you a higher rate, we do not
pay yield-spread premiums to brokers, which means the broker
does not receive a financial incentive to charge a higher interest
rate than our published rate.

Mr. Nadon, when did you change, when did Option One change
your position on yield-spread premium from the view that it cre-
ated a conflict of interest between the broker and the borrower, and
{wvs() view it as a wholesome practice that should be protected under
aw?

Mr. NADON. Our challenge on the yield spread all along was the
clarity of the disclosure that was done within the industry, as I
think someone on the panel commented. What was most frequently
found was lenders were, particularly going back several years ago,
would have a reference on a closing statement of POC or something
like that. We did not think that was sufficient. We did not think
that told a borrower what they really needed to know.

So we found a way to put a very, very clear disclosure out there
that I would be happy to provide all the members a copy of.

Mr. MILLER OF NORTH CAROLINA. It is in your testimony.

Mr. NADON. It is on page 39 of the testimony.
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Mr. MILLER OF NORTH CAROLINA. Okay. And that has changed
your view that a yield-spread premium creates a personal financial
benefit for someone to charge you a higher interest rate.

Mr. NADON. Yes, because what we are doing is we are actually
lowering their rate for some things, and we are using these as a
tool now to say that one of the challenges for a lot of non-prime
borrowers, one of the reasons they actually wind up being in the
non-prime category is a lack of financial reserves; their ability to
have the cash needed to close on a transaction.

This actually, if done right, can allow people when they do not
have cash or when they want to reserve some of their cash in sav-
ings for after the time the loan is closed, it still allows them to buy
the home. So there is a clear benefit in there.

Mr. MIiLLER OF NORTH CAROLINA. Mr. Nadon, you heard Mr.
Eakes earlier testify on why he thought additional, and the view
in North Carolina was that additional disclosures were futile given
how much was already being disclosed. It was just more paper. You
disagree with that. You think the additional disclosure, one-page
disclosure on this is not just one more form a consumer signs?

Mr. NADON. I think this one is a good disclosure.

Mr. MILLER OF NORTH CAROLINA. This one they read closely,
word for word.

Mr. NADON. Yes.

Mr. MILLER OF NORTH CAROLINA. Okay. There are a couple of
other points that are no longer in your fair lending practices, nega-
tive amortization loans and single-premium credit life or disability
insurance, or any other types of credit or disability insurance when
your loan is made. You no longer view those as unwholesome prac-
tices.

Mr. NADON. We have never offered any product like that.

Mr. MILLER OF NORTH CAROLINA. Okay. That is no longer in
your fair lending practices.

Mr. NADON. That might just be an oversight when they did a re-
vision of the document, because we have never offered, as Mr.
Eakes knows, we have never offered any credit life insurance prod-
ucts.

Mr. MILLER OF NORTH CAROLINA. Okay. What was fairly striking
in your testimony, and you have come back to it in the questions
and answers as well, the assertion that you give a 1 percent dis-
count when someone does not have, or you charge 1 percent more
when someone does have a prepayment penalty.

Mr. NADON. We charge less when there is a prepayment option.

Mr. MILLER OF NORTH CAROLINA. I was struck by the lack of au-
thority, the lack of citation of a study or an industry publication
or anything, or even your own rates from State to State. An indus-
try publication, Inside B&C Lending in 2001 said that the industry
was setting out to study to try to document that North Carolina
rates were in fact higher as a result of North Carolina’s law. You
have heard Mr. Eakes say that they were no higher.

Four years later, there still does not appear to be a study that
documents that. In fact, B&C Lending said that they examined the
rate cards for various sub-prime lenders for North Carolina versus
other States and said they could not see any difference in the prod-
ucts that were available or in the rates.
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Can you at least provide various rate cards? Can we see that for
the different States?

Mr. NADON. Yes, our rate sheets are available on our Web site,
and I certainly can have someone in our secondary marketing put
it together for you in such a way to show the clear distinction on
like loans. The importance is taking a like loan, the same loan
amount, same LTV, same debt ratio, the same characteristics of a
loan in that market versus another market, and just taking those
two rate sheets in those two different markets, what do we charge.
We can show that for you.

Mr. MILLER OF NORTH CAROLINA. Ms. Lowrie?

Actually, I am out of time and I had one more question for the
folks, if I could, Mr. Chairman.

A couple of the members have noted that there now seems to be
no disagreement about the need for a national standard. Mr.
Eakes, Ms. Adams, do you think there should be a preemptive na-
tional standard? Do you think the standard should be both a floor
and a ceiling? Or do you think it is sufficient? When you say that
you want a national standard, do you mean that there should be
a floor only?

Mr. EAKES. If T could take one step back on the pricing. If you
look at page 22 of my testimony, I have the raw data looking at
all the sub-prime loans in North Carolina and adjacent States, on
page 22. It basically shows that the pricing across the industry in
North Carolina for every year is no different than adjacent States,
the interest rate. So regardless of what people theoretically think
might happen, it has not happened, even though prepayment pen-
£a‘dties have largely been eliminated in North Carolina. It is just a
act.

A preemptive standard I think will not work. Uniformity is
overrated. When you have an entity that is a local finance company
that has no national regulator, you have to have some sort of State
standards that can enforce. You have to have the ability to adapt.
My belief is what we need is a strong Federal floor standard. If it
is a floor, you will not have any new State legislation being passed
because it is too much work.

But if you put it as the maximum and say this is preempting any
and all changes, then what you find is you cannot deal with the
problems as they evolve. If North Carolina had been adopted by
Congress in 2000, and said this is the end of the game, there is no
more discussion, the elimination of single-premium credit insur-
ance immediately morphed into something called debt cancellation
contracts which were not insurance.

Chairman NEY. The time has expired.

Mr. EAKES. Okay. So the simple answer is you need a Federal
floor. If it is high enough, there will not be any proliferation of
State laws, but you should not preempt.

Mr. MILLER OF NORTH CAROLINA. Mr. Chairman, I would just
ask to make part of the record today the fair lending practices that
I printed off Option One’s Web site this morning.

Chairman NEY. Without objection.

Mr. MILLER OF NORTH CAROLINA. As well as the March 5, 2001,
copy of Inside B&C Lending.

Chairman NEY. Without objection. Thank you.
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We now go to Mr. Feeney.

Mr. FEENEY. Thank you, Mr. Chairman.

Thank you to the gentleman from North Carolina as well.

Mr. Green, I was interested perhaps in your opinion of the tan-
gible net benefit analysis under loan flipping. I was not able to be
here for much of the hearing, but that looks like an awful subjec-
tive standard to me.

I am a cosponsor of the bill, but what regulatory guidelines do
we have in place now to lenders and borrowers? And which ones
would need to be developed so that what looks like a subjective
standard can be turned into more of an objective and ascertainable
standard before we enter loan criteria as opposed to afterwards?

Mr. GREEN. I think you raise an excellent point. The fact is that
the goal here is to provide clear, objective standards by which lend-
ers can be guided and that secondary market participants can flag
readily and easily. Frankly, it goes to the issue of the need for a
national standard. We believe very strongly that while there are
many local elements to the mortgage market, it is now a national—
and dare I say international—capital marketplace, and that a floor
that does not provide preemptive strength will not provide a stand-
ard whatsoever.

There will be a cost to that uncertainty. The flipping and other
standards that will be a part of the discussion that will ensue dur-
ing the coming weeks and hopefully short months with this sub-
committee and other market participants will hopefully provide
better clarity for that and can provide that national standard that
all can feel comfortable—be they borrower, lender, or secondary
market participant. More importantly, you the Congress can have
faith that predatory lending can be stopped with the implementa-
tion of these standards and that sub-prime lending can continue.
But the point you raise is one of those exact points that we need
to clarify.

Mr. FEENEY. Mr. Smith, I appreciate your defense of federalism.
I came from the State legislature and appreciate the State preroga-
tives. But it does seem taken to its extreme that we have 5,000 to
10,000 jurisdictions if you include townships and cities and coun-
ties and the 50 States. Just the compliance costs for people who
want to engage in not just national lending, but also the ultimate,
I do not know of anything more liquid than capital other than per-
haps water. Capital will chase places where there is certainty,
where the risk is minimal and where the return is greatest.

One of the burdens is compliance costs. If I have a lot of capital,
which I do not, but if I want to put it in the mortgage market as
opposed to a myriad number of other investments, the last thing
I want to do is to have 5,000, or for that matter 50 sets of regula-
tions to worry about.

Mr. SmiTH. Well, let me answer a bit of that, respond to it any-
way. First, the fluidity of capital is the reason I said that mort-
gages are financed globally, because global capital markets allocate
capital around the world and our national market is a piece of that.
That was an attempt at sophistication. I will never try it again.

In the United States, there are multiple jurisdictions that have
adopted these regulations. I will say I think the State level is an
appropriate level to do it, not for the least of the reasons that State



47

real estate law is still one of the last, I think, remaining I should
say redoubts of State jurisdiction. Who knows? That may get pre-
empted, too, but if you do loans in North Carolina, the deed of trust
loans and the means of conveying are different.

So there are compliance or documentation issues in the real es-
tate finance business that are inherent, setting aside for a moment
predatory lending laws. It seems to me that a State jurisdiction is
an appropriate jurisdiction in our Federal system to regulate loan
content and lender conduct.

As to the issue of cost, it seems to me that by and large, and I
know that some provisions of our laws deal with all loans, but by
and large the protections we are talking about are for a sub-
category of a subcategory. The sub-prime market is, I believe, its
high point is—

Mr. FEENEY. I understand that, and I am about to run out of
time. I will let you finish on that.

Mr. SMITH. I apologize.

. MI‘}.l FEENEY. That is okay. I will let you finish on that, Mr.
mith.

Mr. Nadon, whether your stats are right or his are right, we live
in a very easy credit market. I was General Counsel to a real es-
tate developer with a third-grade education, but boy he made mil-
lions in real estate. What he taught me was, not that he was a fool,
any fool can make money in an up-market in real estate. At a time
when we have 25 percent increases in values in residential homes
in Florida, nobody who is lending is losing. But that is not always
true, because we see the downsides also.

We have easy credit out there. Nobody is losing money by lend-
ing money in real estate today, but there will come a time when
lenders will not be so easy. My view is you will be punishing bor-
rowers, that are prepared to be flexible, if you are too rigid. It
seems to me that at least theoretically, if not North Carolina, some
of these local or State regulations are too rigid and you are going
to ultimately punish the borrowers in tight money markets.

Mr. SMmITH. Thank you.

Chairman NEY. The gentleman, Mr. Watt.

Mr. FEENEY. Mr. Chairman, if he could just have a moment to
respond, I would be grateful.

Mr. SMITH. I agree very much with your concern about the fu-
ture. I share it. In fact, it is one thing that keeps me up nights reg-
ularly. I do not think the restrictions on borrowing or lending are
going to make a problem. I disagree respectfully that restrictions
of the kind we are talking about on a small portion of the market
are going to have a huge influence on the tide. I agree with you
in part, and respectfully disagree on the second half, which is that
the restrictions themselves would make a bad situation worse.

Chairman NEY. Thank you.

Mr. Watt?

Mr. WATT. Thank you, Mr. Chairman.

Let me do two or three things here. First of all, I apologize to
the first three witnesses, the ones from my own State whose testi-
mony I missed completely, and extend a half-apology to Mr. Green,
because I missed half of his testimony also. I had to go out and give
a speech this morning, so I had to miss your testimony.
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Second, let me say how valuable I think this discussion has been
because at some level we are talking about potentially the dif-
ference between simplifying things by making it easier for bor-
rowers to understand and compare loans, which is if you put every-
thing into the interest rates, people understand interest rates and
at least they can compare. If you allow other options that may
lower the interest rate and people do not understand them, it can
be really a confusing market situation for consumers.

More education favors people who can understand and who have
time to understand and who have options. Simplicity favors people
who, even though they may end up with a marginally higher inter-
est rate, can understand how to compare and shop. I do not know
that there is a right or wrong answer to a lot of these things, but
this discussion I think has helped.

Mr. Nadon, I know that you speak for your organization and you
also have an individual business hat, so it is not necessarily so that
the organizational position would be consistent with your own
business’s position because you are talking for a more global group
of people who may be doing different things. The one thing that
Mr. Miller did not ask you about, I do not think, unless I missed
it, apparently Option One does not offer mandatory arbitration. Is
that right?

Mr. NADON. It is not part of our contracts.

Mr. WaTT. Okay. Yet I guess what you are advocating, the Ney-
Kanjorski bill would allow mandatory arbitration, you are saying
that that is something that should be done in the industry even
though your company itself does not do it.

Mr. NADON. I think the view there is that, I will give you my
own personal view, as well as what I think where the industry is.
My personal view is that there is actually a right place for arbitra-
tion. I think there is a way that it can—

Mr. WATT. That brings me to actually the final point I want to
make, because your view is that if the yield-spread premium is ap-
propriately disclosed, as you do in your disclosure, although you
can argue about whether disclosure is effective or not.

I practiced law for 22 years and did a lot of real estate. I never
went away from a real estate closing thinking that anybody in the
real estate closing, including a lot of times the lawyers, knew what
was going on by the end of the closing, despite all of the disclo-
sures. So I am not a big disclosure fan, but people can disagree
about that.

What you are saying is that if the yield-spread premium is ap-
propriately disclosed, as you do in your company, then you think
it is appropriate, but Ney-Kanjorski does not necessarily mandate
what you do in your company in terms of disclosure. They just say
we are not going to count yield-spread premiums in our calculation
of fees.

So what about the companies that do not do that kind of disclo-
sure? I mean, we are not mandating the kind of disclosure that
your company uses in this legislation. And yet before you had the
disclosure, your company’s position was that yield-spread pre-
miums, I mean, it was not a good thing.
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Mr. NADON. We used borrower credit, which effectively got to the
exact same place and disclosed it in a very clear and transparent
manner.

Mr. WATT. All right. But what about the places where it is not
disclosed clearly?

Mr. NADON. I think that there should be a lot of discussion on
how do we make sure that everyone in this industry is disclosing
in a very clear, simple language, transparent manner so that any
consumer when they walk away from the table, there are some
things they should know.

They are not going to know all of everything that is in a contract,
and most of it frankly is written for attorneys, in my opinion. I am
not an attorney so I do not understand it. But there are some crit-
ical components that should be just very, very plain and simple
that says this is what is happening.

Mr. WATT. Okay. My time is up, but I would just say, I have
looked at appendix D and after 22 years, I am not sure it would
be all that helpful to somebody to have even your disclosure. I am
not questioning the intent. I guess this just goes back to my belief
that disclosures do not effectively do it. You are closing a trans-
action. You are doing a loan transaction and you usually just do
not have time to be studying disclosures. I just do not think they
are that effective, but I am not saying that the motives are not
good.

Mr. NADON. And the benefits are clear, from our perspective, of
having that tool there.

Chairman NEY. I thank the gentleman.

Mr. McHenry?

Mr. McHENRY. Thank you, Mr. Chairman.

Thank you all on the panel for being here today. I certainly ap-
preciate it. I appreciate half the panel, Mr. Chairman, being North
Carolinians. It means a lot to me, being a Tarheel myself.

Mr. Eakes, you reference the fact that Self Help has given some
$4 billion in loans over the last 20-some years; over 40,000 fami-
lies. What percentage of those loans, how many have been sub-
prime?

Mr. EAKES. I would say all of them have been to credit-impaired
individuals. That is my definition of “sub-prime.”

Mr. McHENRY. How would you define “sub-prime” for someone
else? Is that your normal definition? So all of these have been sub-
prime.

Mr. EAKES. They have all had credit blemishes that did not make
them qualify for the traditional conventional loan.

Mr. McHENRY. But in terms of family homeownership, so all $4
billion has been for homeownership.

Mr. EAKES. That are unconventional, yes.

Mr. McHENRY. Unconventional. Okay.

Well, you said in a press release and in your written testimony
that sub-prime loans go to foreclosure 10 times more than prime
mortgages, and one in five ends in foreclosure. What are your sta-
tistics for your organization?

Mr. EAKES. Were you here for my testimony?

Mr. McHENRY. Actually, I was.

Mr. EAKES. You were.
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Mr. McHENRY. I was. I left right after it. So my apologies to the
half of the panel that my colleague from North Carolina saw.

Mr. EAKES. We went our first 11 years and had not a single fore-
closure. We have had a total now, it is less than one-tenth of 1 per-
cent cumulative. It is a very, very small number of foreclosures.

Mr. MCHENRY. So on what do you base your 10 times more like-
ly?

Mr. EAKES. We have a database that looks at all sub-prime loans
and has the terms and disclosure of the interest rates, all those
terms. We paid $250,000 for a database to be able to analyze that.
So in my analysis, and the Mortgage Bankers Association produces
data annually as well, that in States like Ohio, Ohio has the high-
est foreclosure rate in sub-prime loans of any State in the nation,
and it is public data.

Mr. MCHENRY. So you have maybe less than 1 percent that have
been foreclosed?

Mr. EAKES. My original point was that having been an experi-
enced sub-prime lender before it was even called that, that if you
have really high foreclosures, one of two things are happening: you
are making loans to people who really should not have been ap-
proved for a loan; or number two, there are features in the loan
that have stripped the wealth and made it unaffordable and unable
for the borrower to succeed.

The most catastrophic thing we are facing right now is that the
studies that have been done in Chicago and Pennsylvania and
other places suggests that anywhere from 20 percent to 30 percent
of sub-prime loans given in a certain year will eventually foreclose.
So the 10 percent number that I mentioned, that is how many were
in foreclosure at one point in time.

But if we had 20 percent of sub-prime loans in total that were
foreclosed, and that is a very conservative estimate for right now,
based on these databases. What is happening in the industry, the
reason Joe Smith was so worried, is increasingly we are now seeing
interest-only loans and hybrid ARM loans, your exotic products. We
are going to have 40 percent to 50 percent of those loans eventually
foreclosing.

Mr. McHENRY. Let me also go to another person who is in this
marketplace. Mr. Nadon, could you address those questions?

Mr. NADON. Yes, our volume members are a lot different from
Self Help’s. I am not familiar with their statistics at all. I can just
tell you that yesterday I went back to the people in our organiza-
tion in Irvine, California and asked them the question: What per-
centage of our loans life to date have ever ended in foreclosure?
And the number is 3.72 percent on close to $100 billion worth of
volume.

Mr. MCHENRY. So less than 4 percent.

Mr. NADON. It is not 20 percent.

Mr. MCHENRY. It is not 20 percent.

Mr. NADON. That has not been our experience.

Mr. EAKES. Let me explain the difference there. If you take a
year’s loans in 1998, that cohort, and say let’s take it throughout
time, and say how many of those eventually will default, the num-
ber will be 20-plus percent.
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Mr. McHENRY. Well, 100 percent of us in this room are going to
die, so therefore by your statistics we are all dead. Was that sur-
prising to anyone?

Okay.

Mr. SMITH. You are going to reduce that to present value, aren’t
you?

Mr. McHENRY. Banking jokes.

All right. But in 2004, Self Help had some $45 million in loans
you made, and $8 million of those have been delinquent real estate,
or delinquent.

Mr. EAKES. I am sorry. Say your number again.

Mr. McHENRY. In 2004, Self Help made about $45 million in
loans. Is that correct?

Mr. EAKES. Are you talking about Self Help Credit Union or all
of Self Help?

Mr. McHENRY. Self Help Credit Union.

Mr. EAKES. That sounds like it might be right.

Mr. MCHENRY. Sounds like it might be right. Well, you had over
$8 million in delinquencies in real estate. So that is pretty close to
your stats.

Mr. EAKES. Yes, and that is exactly my point. With low-wealth
families, which is what we focus on, people who do not have a large
downpayment, the thing I will tell you right up front is those fami-
lies will have more delinquency, but they do not default. They cure
it. So yes, people who do not have cash reserves, they get behind,
but they catch the loan back up. And that is a good thing. That
is what I think the sub-prime market has helped do.

But those loans do not default and ultimately produce losses for
the lender. That is what I am telling you. A low-wealth family will
have a crisis, just like other families. They will have death, illness.
They will all have death, illness, divorce, job loss. If you have a
cash cushion, a middle-class family that has $10,000 of cash, you
will deplete that cash and then you will catch it back up when you
get on your feet.

Chairman NEY. Speaking of death, the time of the gentleman has
expired.

Mr. McHENRY. If I may say one final thing. That is close to your
20 percent statistics you are giving for other people, that you have
20 percent delinquency yourself. So it is an interesting finger you
are pointing at other segments of the industry, but you are not re-
alizing what you are doing yourself.

Mr. EAKES. Do you understand my distinction between delin-
quency, which means that you are 30 days behind in your payment
at a various point, versus default, where you have been foreclosed
on at 90 to 120 days past due. And the number you are citing is
the 30-day figure, not the ultimate default and foreclosure.

Mr. McHENRY. Mr. Chairman, I have two follow-up questions if
I may submit them for the record.

Chairman NEY. Without objection for the record.

Mr. McHENRY. And if Self Help will be so kind as to answer
them.

Chairman NEY. The gentleman, Mr. Scott?

It will be submitted for the record, then you can respond. Thank
you.
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Mr. Scott?

Mr. Scort. Thank you very much, Mr. Chairman.

Let me ask the panelists to examine very carefully in this legisla-
tion the financial education component, the toll-free number compo-
nent, specifically because you all are the ones out there that can
help us to make sure that we got it constructed right; to make sure
we got the level of funding in it that needs to be. At this point, it
is $58 million.

Is that adequate—and I know, Mr. Nadon, that you had men-
tioned that an interesting proposal, within your own industry and
others, that could contribute in.

It is one thing to say in a bill, “We are going to get a financial
education program, we are going to set up a toll-free number, we
are going to get money down to the grassroots, we are going to get
them into the communities, we are going to set all of this up.” But
do we have the right amount in there to do the job?

Mr. Nadon, in your opinion, do you think $58 million is enough
to do all that we are doing in addition to staffing around the clock
a 1-800 number?

Mr. NADON. I am not sure that it is.

The thing to go into my mind, just as a business guy, is that we
do not know how many phone calls will come in. We do not know
how long our customer service reps, if you will, will have to be on
each one of those phone calls. We do not know how long it will take
to get all those people up to speed so they can do their job right.
We do not know what kind of telecom system we need, what kind
of I.T. infrastructure we need.

So it is very hard to come up with a business plan—or a number
for that, rather, without a business plan that, kind of, shows you
what kind of dollars you have to invest.

Mr. Scort. Well, Mr. Nadon—because I have a couple of other
questions for the others—because you are out on the street, you are
there, and others as well could do this as well, this is a hearing,
and the purpose of this hearing is to obtain information and assist-
ance from you all that is very valuable in helping us.

I would like to ask each of you, and especially Mr. Nadon, if you
could submit to us, in preparation for the markup of this bill, to
make sure we have it worded right, to make sure we have the
amount of money in, to make sure we have an effective business
plan with who, what, where and how, as we go forward.

And as you look at the education component in this bill, help us
and advise us as to what we need to add to it—in an amendment
form or as we mark it up in this committee—because everybody on
this committee concurs. Education is a critical part of helping and
getting the help to the people in the first place. It is not all that
needs to be done.

We need to put most of what is in the Ney-Kanjorski bill and the
Watt bill as well. But certainly, we all concur that education is a
vital component and certainly have to do that.

So if you could, I would appreciate that. Yes, I think you want
to respond to that. And please be brief, because he is going to bug
me and I have three more questions I want to ask.

Ms. Apawms. I just want to say no, that is not enough money, for
those of us who are on the street, doing the education and the
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counseling. In North Carolina, our law provided for pre-counseling
education for people in high-cost loans.

Our legislature forgot to fund that. Those of us who are trained—
and North Carolina provides training through the Housing Finance
Agency for counselors to provide that education. Those of us who
do it, it costs about $250 to really educate and help a consumer un-
derstand the complicated process and their options and choices.

And $58,000—

Mr. Scott. Million.

Ms. ApaMs. $58 million is a million for each State. We have 100
counties in our State. And it is $8 million to pass out to major met-
ropolitan areas. You need to double that, just to start with.

Mr. ScortT. Very good, thank you.

Yes, sir?

Mr. GREEN. Congressman, I just want to point out that we, the
Bond Market Association, spent a lot of our own money on investor
education and financial literacy Web sites. But as part of the major
settlements that occurred a couple of years ago, the State securities
regulators—the NASD and the SEC—have significant funds set up
to allocate and award grants for financial education and investor
education.

This committee has clear, broad jurisdiction over that end of the
marketplace. You might let those regulators know that financial
literacy should be part of that equation.

Mr. ScotT. Excellent. Thank you very much.

Ms. Lowrik. Congressman, 1 agree with what all the panelists
have said. I think the industry, the various industry associations,
in addition to whatever comes out in a uniform national standard
or legislation, should step up to the plate.

I mean, in addition to what the Bond Association has done, the
Mortgage Bankers Association has put out on its Web site a home
loan learning center for consumers to go and ask questions, go
through the education process. We have also supported the uniform
real estate settlement procedures, simplifying the mortgage proc-
ess.

Mr. ScoTrT. Thank you all very much.

I have to get to my final question, and that is to the two issues,
it seems to me, that we really have to resolve is the question of a
national standard for assignee liability and the issue of preemption
because we have to have some agreement on that.

Coming out of Georgia, of course, as you know—and I point to
the gentleman from North Carolina because we called upon one of
yours, Michael Calhoun, whom you may know, with the Center for
Responsible Lending. There he is, back there.

Well, Michael knows we called upon him in Georgia. That was
before I got to Congress. That was my last bill we worked on back
3 years ago.

The assignee liability issue, we need to have a national standard
by that. Now we have what is called limited liability, assignee li-
ability. We have strict assignee liability. We have liability in which
you have some shelters in there from lawsuits.

I mean, where do we get the standard for assignee liability? And
is it North Carolina’s motto? And could you wrap that in, for me,
with a clearer understanding of your requirements for preemption?
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I think you mentioned a floor, as opposed to a ceiling. But I think
you went through that pretty fast.

But please give us your feelings on what should be in the na-
tional standard for assignee liability.

Mr. EAKES. You are asking me, right?

Mr. Scortt. Yes, if you would, Mr. Eakes.

And then you, Mr. Green.

Mr. EAKES. The issue around assignee liability is the following.
If you have an innocent borrower and an innocent investor—as-
signee—with a loan that had a problem made by the lender or the
broker, and it comes to foreclosure—so it was an abusive loan,
made by someone who is no longer there; that is the primary
issue—who bears the loss because the broker or the lender is no
longer there?

Who bears the loss? Should it be the individual homeowner who
is nlc‘)?w in foreclosure, who was abused? Or should it be the investor
pool?

And that is the challenge of assignee liability. I have now person-
ally negotiated with Standard & Poor’s, Moody’s, Fitch’s, Fannie
Mae, Freddie Mac—virtually all the major companies in America
who do sub-prime loans.

And at least for those first groups, we came to a standard that
basically said: only for high-cost loans would there be assignee li-
ability. So it is very limited to begin with.

There is a standard that was passed in New dJersey and New
Mexico that all those other—not the major industry groups, but the
ratings groups and Fannie and Freddie, the guardians of the sec-
ondary market, have all signed off on it. So we have a standard.

The standard that is in this bill will simply not work. It is worse
than what we currently have.

Mr. ScorT. That was my other question on that. This assignee
liability in the Ney bill—

Mr. BAcHUS. [Presiding.] I hate to bug you, but I think your time
has expired.

Mr. Scotrt. All right. I will yield back, Mr. Chairman. Thank
you.

Mr. BAcHUS. I have great respect for you.

Mr. Pearce, do you have a question?

Mr. PEARCE. Sure, Mr. Chairman. Thank you. I was fascinated
by my colleague from Georgia’s questions.

Mr. Smith, if you were going to guess at the number of problem
loans in the sub-prime market in North Carolina right now, what
would you guess? And I am talking about the ones that Ms. Adams
described. And those are just horrendous examples.

Mr. SMITH. The best proxy I have to answer your question is that
the rate of foreclosures in the State have gone up—doubled—in the
last 5 years. Now we have had a little bit of a remission in the last
year, which is a blessing, so let’s hope that continues.

I think if it were looked through, I believe a fair bit of those
would be in the sub-prime market. What is ironic is that it is even
higher in metro areas, which have not had the industrial problems
we have had and the loss of jobs and the like, so it has less to do
with economic conditions than it has to do with something else.

But that is my best proxy.
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Mr. PEARCE. So your guess is that a high percent?

Mr. SMITH. Yes.

Mr. PEARCE. Would you guess about 50 percent of the sub-prime
loans?

Mr. SMmITH. Well, no. I would say that the rate of foreclosure has
gone up. And I do not know whether my friend Mr. Eakes’s 20 per-
cent idea is correct or not.

Mr. PEARCE. Okay.

Mr. SMITH. But the events in our State suggest that it is a high
rate. And it is probably in sub-prime.

Mr. PEARCE. The other 80 percent then, it is people trying to live
within the letter of the law. They provide a product at a little bit
higher price or something?

Mr. Eakes, you said that you all have been working in that mar-
ket for 20 years. How much escalation do you give the sub-prime
loans that you all work? In other words, if you were taking a look
at a mortgage in a prime lender status and then you looked at sub-
prime, how much do you all escalate it? Or do you at all?

Mr. EAKES. Escalate the interest rate?

Mr. PEARCE. Or whatever, points or whatever. In other words,
what do you all do? What is the range of options that you have?

Mr. EAKES. On the loans that Self Help makes, we charge no
points at all. We charge a 1 percent origination fee.

Mr. PEARCE. No points, but 1 percent, so if a loan for a house
is at 7 percent nationwide, you would charge 8 percent.

Mr. EAKES. No, no, we charge a 1 percent origination fee, the fee
for making the loan. Our interest is probably one-half of 1 percent
higher than a Fannie Mae loan.

Mr. PEARCE. So you charge a 1 percent origination fee and then
another half above.

Mr. EAKES. Interest rate.

Mr. PEARCE. Mr. Nadon, what would your industry, for instance,
do in the same situation?

Mr. NADON. It depends on the risk category that the borrower
was in.

Mr. PEARCE. Just give us the range.

Mr. NADON. Like a double A to a double C. But they really would
be someplace between 50 to 75 basis points over a conventional
rate on most of our business. But we do have products that can go
as high as maybe 300 basis points above.

Mr. PEARCE. Okay, so anywhere from a one-half of 1 percent to
3.

Mr. NADON. Probably. I mean, right now, our current score, our
waived coupons are around 7.3, 7.35 percent.

Mr. PEARCE. Mr. Eakes, these are somewhat different measuring
sticks, so you have basis points versus loans. Would you feel like
that, at your level at lending, that you leave any of the market on
the table? In other words, are there people who come to you that
could pay that do not have such good credit rating and they would
be willing to, for a fee, have access? And that is simply what we
are talking about here.

Do you leave any of the market on the table? That is, I think,
my question.
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At your rate of interest and your performance, do you leave mar-
ket on the table, unserved people who would come in and would
pay a little bit more?

Mr. EAKES. There are parts of the sub-prime market, probably
the bottom 10 to 15 percent, that we would not make a loan to.

Mr. PEARCE. But those loans might function?

Mr. EAKES. We would not make those loans at any rate.

Mr. PEARCE. Those loans might function and they might be valid
and good and not fall into the category—I think we universally
would decry the problem loans that Ms. Adams talked about, but
that lower 10 percent that you all will not touch, would they be
performing loans?

Mr. EAKES. To me?

Mr. PEARCE. Yes, yes.

Mr. EAKES. I think, of the question you asked Commissioner
Smith, there is 10 to 15 percent of the loans that should not be
made at all.

Mr. PEARCE. Okay, I understand that. But I am asking about,
you all are charging a little bit less for some of the sub-prime
loans. And I am saying: do you leave anything on the table when
you reach your—

Mr. EAKES. No, we have no limit on credit—

Mr. PEARCE. Mr. Nadon, would you want to comment on that?
What does the sub-prime market, what is the value nationwide?

Mr. NADON. It is a little over $600 billion last year.

Mr. PEARCE. So you have $600 million. And those are people that
you—

Mr. NADON. Billion.

Mr. PEARCE. Billion. Those are people that you are saying prob-
ably might not fall into the categories that the prime lenders or
even Mr. Eakes might be willing to lend to. But these are per-
forming loans.

Do you find 20 percent non-performance in your loans?

Mr. NADON. No, as I mentioned earlier, when we look at life to
date, our loans that ended up in foreclosure, on close to $100 billion
worth of originations, it is 3.72 percent.

Mr. PEARCE. Okay.

Mr. Chairman, I know my time is up.

Mr. BAcHUS. Thank you.

Mr. PEARCE. I would just like to wrap it up by saying this is
probably as difficult an unraveling circumstance because I do not
believe we can just go in and say that these loans should not exist.
When we first talked about non-prime lending into Mexico, I had
people come to me that knew me personally, that fell into the cat-
egory that Ms. Adams was talking about, who were saying, “I live
paycheck to paycheck. And if you close these down, you are going
to close the door to me. And so, yes, regulate them. Do what you
have to do. But please do not close the door to me being able to
hang on to my house because I occasionally go in and I cash my
paycheck early and I get the funds to go and pay my bills.”

And so this is a very difficult balancing situation for me. And I
would just appreciate the input from each of the panelists on my
questions.

Thank you.
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Ms. Apams. If I could just respond really shortly to that?

Mr. BACHUS. Thank you, Mr. Pearce.

Actually, Ms. Velazquez was next and she has been waiting.
Maybe she will ask you a question.

Ms. VELAZQUEZ. Thank you, Mr. Chairman.

Mr. Chairman, before I proceed with my questions, I would like
to ask unanimous consent to submit for the record testimony sub-
mitted by the National Council of—

Mr. BAcHUS. Without objection.

Ms. VELAZQUEZ. Thank you.

Mr. Green, the reach and negative effect of abusive predatory
lending practices have increased along with the dramatic growth of
the sub-prime industry. Freddie Mac and Fannie Mae today buy a
relatively small, but increasing share of sub-prime loans. And some
analysts expect their share of the sub-prime market to jump to ap-
proximately 50 percent within the next few years.

Do you think the GSEs could play a role in helping to curb pred-
atory lending through their own decisions on which loans they
choose to buy?

Mr. GREEN. I know that is a big issue for this committee this
week, so not to enter that debate.

Ms. VELAZQUEZ. And I also would like to hear from Mr. Nadon
and Ms. Lowrie, if you have any opinion on that.

Mr. GREEN. As I understand it, Freddie and Fannie’s charter is
not crystal clear, to answer your question directly. But I would say
that what we are talking about here comes back to the creation of
a clear and objective national standard that all market partici-
pants—wherever they are in the continuum of borrower, lender,
secondary market, assignee or investor—can understand what their
responsibilities are.

And each one has a different responsibility and a different role.
And just to get back to Mr. Scott’s question of assignee liability, we
believe that assignees have a role and a responsibility that is clear-
ly defined in the Ney-Kanjorski bill. And it is not the same as the
lender’s responsibility.

And that is clearly defined. So I think there is a role for every
market participant, whether or not—

Ms. VELAZQUEZ. Including Freddie Mac and Fannie Mae?

Mr. GREEN. Whether or not their charter allows it, I do not know
that to be the case. But clearly, every market participant wants
clear and objective standards that they can count on.

Ms. LOWRIE. Congresswoman, MBA believes that, along with the
Bond Association, that the real key here is a strong, uniform na-
tional standard. I think we have seen both the GSEs enter into
what we would call the alternate A, A-minus, in their mission to
expand homeownership.

And I think as we see more and more, in an industry, risk-based
pricing, we move more away from looking at just the conforming
market, the A-minus market and the non-prime market. The risk-
based pricing environment is really kind of creating synergies be-
tween all three of those markets.

So there will be opportunities where both the GSEs and even the
Federal Home Loan Bank can enter into that in an effort to expand
homeownership. But the real key to the success in any of that,
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whether it is the lenders, the broker community or the investor
community, is going to be a strong, uniform national standard.

Ms. VELAZQUEZ. Mr. Nadon?

Mr. NADON. I cannot really comment too much about what their
charter is and what they are or are not allowed to do. But I do
think that they can have a pretty important role in the process.

We have had very good relationships with both for them for
years. Freddie was one of the largest buyers of our bonds, actually,
for a number of years.

So anything that they can do that would just add another place,
another outlet for loans, for more capital being available in the
marketplace, I just have to believe is a positive for consumers.

Ms. VELAZQUEZ. But would you support uniform standards for
predatory lending for the GSEs, if they help define the standard?

Mr. NADON. Oh, I think there should be uniform standards for
everyone then.

Ms. VELAZQUEZ. Okay.

Mr. Green, can you briefly describe the process that a securitizer
will go through to weed out predatory loans from its pool, address-
ing whether or not the process includes such actions as providing
the loan originator name and address to local and State authorities
or notifying the lender that it no longer will do business with it?

Mr. GREEN. On the specific question about giving names and ad-
dresses, I will have to get back to you on that. But the process—
the policy and procedures that are set up, the sample, the pool of
mortgages, which can include hundreds if not thousands of mort-
gages—is pretty sophisticated, but it is only as good as the stand-
ard you are looking for. And that gets to the clear and objective
standard issue because if an objective lacks clarity and lacks objec-
tivity and a judgment has to be made, you can see how that can
slow up the entire process.

So trying to get behind someone’s intent or the style in which
they gave the loan, as opposed to clear, objective standards, really
makes those policies and procedures make sense. And frankly, the
standard laid out in the Ney-Kanjorski bill, which requires such
policy and procedures, requires such due diligence and also re-
quires representation by the lenders themselves to the secondary
market, the assignee, of this diligence that they undertook, is what
the crux of those procedures are.

Ms. VELAZQUEZ. Do you feel that there is adequate support for
assignees to share information with one another about unscrupu-
lous lenders? Or do you have suggestions for things that would
?elp?them to better ensure that they do not purchase a predatory
oan?

Mr. GREEN. We would have to look further into that, particularly
as it relates to antitrust issues and those sorts of things. As to
market chatter branding someone “bad,” I am not sure that is a
particular market participant’s role.

It is one reason why government enforcement and government
laws here are appropriate and necessary and, again, why we sup-
port a national standard. But I think it could run into some real
problems on the antitrust side if there were to be that kind of chat-
ter between market participants.

Mr. BAcHUS. Thank you.
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Ms. VELAZQUEZ. Thank you, Mr. Chairman.

Mr. BacHus. First of all, I am going to go from side to side. I
will try to be brief.

Ms. Adams, you had something you wanted to tell Mr. Pearce
last time, I know—Congressman Pearce? I will give you part of my
5 minutes.

Ms. ApAMS. Thank you, Mr. Bachus. I promise not to abuse it.

The purpose of the stories was to, one, put a human face on it,
but also to tie it to the provisions of the act. And the story of Vance
County is a story of the failure of having assignee liability.

We were able to prosecute the bad guy. We were able to get
funds from him. They were not enough funds to help the families.

The court ruled that there was no assignee liability and all of the
people who held the mortgages are out. And so now they are fore-
closing on these families.

These families are in homes that they have $90,000 mortgages
on, but they are only worth $45,000. We want to work with the
lenders to try to get them into a loan that they can afford, but
there is nothing that makes the lenders want to work with us.
There is no reason they have to work with us.

And so these people are in foreclosure. We need something to
hold the assignee liable.

And that is why we have prepayment penalties, because they fac-
tor in the bad loans in the pool. They factor in the abuse of yield
spread premium by the brokers. And that is the rationale behind
the prepayment penalty, to protect the investor.

But no one is there to protect the victim.

Mr. BAcHUS. Mr. Green?

Ms. Apams. Thank you, Mr. Chairman.

Mr. GREEN. I would just say very quickly, Mr. Chairman, that
the Ney-Kanjorski bill does have a right to cure provision, so that
if an assignee learns of a problem loan, they can make it right. And
it does provide courses of action for the borrowers to take, particu-
larly if there is reckless indifference.

So I do believe the Ney-Kanjorski bill provides such relief.

Mr. BacHUS. And actually, the North Carolina bill kind of cuts
that off, as I understand it. Is that correct?

Mr. EAKES. Cuts off what?

Mr. BACHUS. It kind of cuts off the right to cure?

Mr. EAKES. The right to cure in most all consumer legislations
says that you have 60 days; you have a period after the loan is
made.

Mr. BAcHUS. Which is a pretty short period of time.

Mr. EAKES. A short period that lets the lender use their own due
diligence.

Mr. BAcHUS. I am a former attorney, but when you get lawyers
involved—

Mr. EAKES. But if you allow—

Mr. BAcHUS. If you could have a little longer time, I think it ben-
efits the consumer.

Mr. EAKES. If you allow—

Mr. BACHUS. Let me go on. Do you want part of my 5 minutes?
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Mr. PEARCE. Let me say to Ms. Adams that I do not disagree
with you at all. I agree that the people who are unscrupulous, we
ought to be tearing them up.

But beyond that point, we have to figure out where to draw the
line so that we do not close the door to people who would fit there.

Mr. BAcHUS. All right.

Let me ask, real quick, Ms. Adams, you mentioned—it is Com-
missioner Smith, right?

Mr. SmiTH. That is fine, yes.

Mr. BAcHUS. You had mentioned coordinated enforcement au-
thority?

Mr. SmITH. Right.

Mr. BAcHUS. Do these bills, do they both provide for that?

Mr. SmiTH. I am embarrassed to say I do not know. I think it
is crucial though.

Mr. BAcHUS. Okay.

Mr. SMmITH. Particularly—and I am sorry he is not here, but to
address the 5 percent problem because there are—well, as a law-
yer, you will know, but in dealing with any kind of law enforce-
ment, there is a materiality standard every law enforcer has to go
through.

b And having more people on the beat, rather than less, would
e_

Mr. BacHus. Now for the federally insured institutions, is that
coordinated?

Mr. SMITH. Oh, yes. We coordinate all the time, yes.

Mr. BACHUS. Okay. Let me just close by saying this.

Mr. Green and Mr. Nadon—and I commend Option One for your
best practices—but both of you all have testified previously—in No-
vember 2003 in Mr. Nadon’s case and I think last March in your
case, Mr. Green—that the North Carolina statute actually gave the
clearest guidance for assignee liability of any of the State laws.

Is that not true? I mean, you did say you were not totally satis-
fied with it. But I have your testimony here. You actually referred
me to the North Carolina law as a good law, I thought.

Mr. GREEN. I would have to review exactly what I said last
March. Having said that though, that was at a time where there
were many States that were coming up with far more extreme
measures. And North Carolina was, in fact, attempting to try to
make positive moves in the right direction.

Having said that, upon reflection of the entire development of a
national standard, we believe that the assignee liability direction
that the North Carolina bill takes does not provide the clarity be-
cause it just continues to—

Mr. BAacHUS. You did say that, but I guess last year, we have
been looking for that clarity. And we cannot seem to find it. And
we have to find it if we are going to—

Mr. GREEN. Well, we do believe very strongly that the many
months of drafting that I know Mr. Ney and Mr. Kanjorski and
many members of this subcommittee and the House have in put-
ting the Ney-Kanjorski bill together, have found that balance.

Mr. BAcHUS. And Mr. Nadon, in November of 2003, you actually
on assignee liability said—and I do not want to put words in your
mouth, but I thought you said it is workable and you could do it.
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And actually, I think, Mr. Green, you said it does not inhibit
market capital.

Mr. GREEN. I think what I said precisely then, I think that was
part of the oral testimony and in question and answer, was to prop-
erly define assignee liability because one of the panelists at the
time said without assignee liability, there is no teeth in the en-
forcement of the law. And frankly, we do not disagree with that.

And I think the Ney-Kanjorski bill provides such clarity to ac-
ceptable and appropriate levels of assignee liability, keeps the en-
tire marketplace on notice, whether you are a lender or a secondary
market provider.

Mr. BACHUS. Mr. Nadon, let me just ask you to go ahead.

Mr. NADON. Yeah, I am not an attorney so the assignee liability
is a little bit outside of my realm. I am just a mortgage guy.

Mr. BAcHUS. Okay.

Mr. NADON. But I will say this, that we have seen differing opin-
ions on North Carolina about the extent of the assignee liability.
And from my vantage point as a lender, our position has always
been that we follow what the Bond Market Association says is ac-
ceptable and what the rating agencies tell us that they can quan-
tify.

And when they get very comfortable, as a lender then we become
very comfortable.

Mr. BAcHUS. Standard & Poor’s testified at that same hearing
you did. And they said they were comfortable with it, I thought.

And this is actually legislation that has been on the books for
several years. So we have a history with it. I mean, I just want to
point that out. I am going to introduce that just into the record.
And this is not a “gotcha.”

In my mind, you all are pretty comfortable with North Carolina
on assignee liability. You said it was actually better than most
other States. And maybe you were talking about New Mexico and
New Jersey, comparing it.

Mr. GREEN. I mean, keep in mind, again, back at the time, there
were several State laws that had standards different than HOEPA
that were far worse than HOEPA. We believe Ney-Kanjorski is—

Mr. BAcHUS. What about the existing assignee liability provi-
sions under HOEPA? Are they good? Could we go with those?

Mr. GREEN. We do not believe they provide the clarity, the distin-
guishing nature.

Mr. BAcHUS. So the Federal statute does not and none of the
State statutes do?

Mr. GREEN. Again, one reason why Federal legislation is needed
is that there is not a Federal statute that gets to where we need
to get to stop predatory lending and preserve the secondary mar-
ket. And the State statutes are all over the lot.

Mr. BAcHUS. Okay. Could you take North Carolina, since maybe
it was one of the closest to what you wanted, and tell me what is
wrong with it? I am not talking about here. I am talking about just
send it in.

Mr. GREEN. Be happy to.

Mr. BAcHUS. Okay.

Mr. Green?

Mr. GREEN OF TEXAS. Thank you, Mr. Chairman.
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Mr. BAcHUS. Without objection, I would like to introduce this.

Mr. GREEN OF TEXAS. Mr. Chairman, I would like to thank you
£0r 1zrour evenhanded approach to this. You get high marks in my

ook.

And thank you, the members of the panel, for the information
that you have imparted today.

With reference to the prepayment penalty, we seem to base the
notion that consumers can make mistakes that are to their det-
riment by having an invidious prepayment penalty, in the sense
that it is invidious in its effect, upon the premise that if a con-
sumer wants to do it and makes a mistake, then the consumer has
a right to make that mistake. I am not sure that we do that in all
cases in society, that we allow consumers to make mistakes.

I will use an extreme example first. With reference to drug
abuse, we do not let people consume crack cocaine. We have just
decided that that is not good for them and it is not good for society
to allow that to occur. So we have a law that prohibits it.

And by the way, the person who engages in the consumption is
indeed a consumer, in a literal sense. But to make this point
transpicuously clear, let’s talk about securities and securities trans-
actions.

There is something called a sophisticated investor. If you are not
a sophisticated investor, when you want to engage in certain secu-
rities transactions, we will not allow it.

Having money is not enough because you are not a sophisticated
investor. When I purchased my first home, right out of law school,
I would have signed anything they put before me because I wanted
the home. And quite candidly, I was not a sophisticated investor
as it related to prepayment penalties and some other things.

So I say to you respectfully that I do not agree with the notion
that we can just allow people who can buy down a half point or
so the opportunity to make a mistake that will haunt them the rest
of their lives. I am not sure that I have the solution, but I do know
that in other areas of business transactions, we have considered
the sophistication of the person who is engaging in the transaction.

Now with that said, I want to go back to Mr. Eakes, sir. You
talked a bit about these prepayment penalties. Can you explain to
me why it is necessary to have the penalties, given the cir-
cumstances that have developed in your State?

Mr. EAKES. In my State, the prepayment penalties have been
prohibited, so only 1 percent of sub-prime loans have an override
where they have prepayment penalties. I do not believe they are
necessary at all for sub-prime loans.

Mr. GREEN OF TEXAS. Have you found that people who buy down
these loans to get the better interest rate, that they truly have the
sophistication to understand the long-term implications of the pre-
payment penalty?

Mr. EAKES. No, they do not. There was a study that Freddie Mac
did with focus groups and they concluded somewhere more than 50
percent of the borrowers who had prepayment penalties did not
even know they had them.

Mr. GREEN OF TEXAS. Are you familiar with the term “sophisti-
cated investor?”

Mr. EAKES. Yes, I am, in the securities context.
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Mr. GREEN OF TEXAS. Yes, sir.

Do you believe that that is a good thing to have in the securities
market, the sophisticated investor requirement?

Mr. EAKES. I think it is, yes.

Mr. GREEN OF TEXAS. Let me ask my namesake.

Mr. Green, you and I share the same last name. Wonderful last
name. The color green symbolizes life.

Mr. Green, do you think that we are dealing with, in many cir-
cumstances, persons who are sophisticated enough to understand
the implications of their actions?

Mr. GREEN. Well, as you correctly state, in the securities indus-
try, there are suitability requirements. And frankly, even with suit-
ability requirements, there is still a big gap between what inves-
tors ought to know and what they do know, which is why investor
education has become so crucially important.

Financial literacy is an extension of that. And I think the provi-
sions of the Ney-Kanjorski bill which will expand that education is
very important.

But I would actually defer to the originators of mortgages, the
lenders who deal directly with the borrowers, in terms of the edu-
cation levels that exist between them.

Mr. GREEN OF TEXAS. Yes, sir? I will yield to you for a quick re-
sponse.

Mr. SMITH. I would just like to respond to that briefly, if I could,
because it seems to me that the issue really is: what does it take
to make someone—to make the market work properly; in other
words, to have parties involved who have relatively equal knowl-
edge, relatively equal bargaining power and the ability to negotiate
based on the knowledge of what is going on in the universe?

I think the problem that there is in the sub-prime market and
the tragedy, in some ways in my mind, about the preemption ac-
tions frankly that the OCC has taken with regard to Georgia’s law
is, for example, the OCC explicitly preempted a requirement in
that law that people have direct personal counseling to ensure that
they were at least getting closer to parity with lenders, so they
would in fact understand the terms of the transactions and the
like.

I do think a policy problem that relates to the sub-prime market
is the cost—and it is costly—of providing an appropriate level of
consumer education so that people do approach that ability to bar-
gain. I will say Freddie Mac has done a study that shows—Freddie
Mac is being mentioned a lot today—but there is a Freddie Mac
study on, I think it is housing, gold housing or housing gold or
something that shows a direct and very helpful positive correlation
between homeownership purchase counseling and success in loans.

But that, again, is a fairly extensive program. And there is an
incentive for people to pay attention.

Mr. BAcHUS. All right, thank you.

Mr. Sherman?

Mr. SHERMAN. Thank you, Mr. Chairman.

Mr. BAcHUS. And after Mr. Sherman, the order is Mr. Davis, Mr.
Cleaver, Mr. Clay, Mr. Ford.
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Mr. SHERMAN. This panel brings to us consumer protection ex-
pertise, business expertise. We up here have a little political exper-
tise.

And let me tell you that if a bill is written that does not have
preemption, in effect is not both the ceiling and the floor, it does
not have a chance of passing. So we can attack the concept of hav-
ing national preemption and not pass any bill at all. The effect will
be, in many States, no consumer protection at all and, for many
lenders, those that are national banks, no restrictions at all.

So I hope that we get some consumer protection. I can under-
stand how those of you from North Carolina prefer the North Caro-
lina bill.

I am from California. And the bill that I have cosponsored is
modeled after California law.

Mr. Nadon, you say you charge more in North Carolina than for
identically situated loans in adjoining States or perhaps in Cali-
fornia where the law is different. Can you quantify how much more
a sub-prime borrower is going to pay?

Mr. NADON. Yes.

Mr. SHERMAN. Is it 50 basis points? 100 basis points?

Mr. NADON. Yes, when I asked our secondary marketing depart-
ment, which does our pricing for us, that question and I gave them
the loan parameters—$150,000 loan, single-family, owner-occupied,
80 percent LTV, 45 percent debt ratio—and gave them some basic
credit risk parameters and said, “Take that loan in California, put
it in Pennsylvania, put it in North Carolina. Tell me what the dif-
ferences are.”

And North Carolina was the highest priced loan.

Mr. SHERMAN. By how many basis points?

Mr. NADON. It is 55 basis points higher.

Mr. SHERMAN. Fifty-five basis points higher than what?

Mr. NADON. Than California. And I believe it was 50 higher than
Pennsylvania.

Mr. SHERMAN. Gotcha.

Regina, is that your experience as well?

Ms. Lowrik. Yes, Congressman, that has been our experience.
And an interesting point to note, when you talk about prepayment
penalties and the value that they bring to the consumer in low-
ering rate and giving them the choice.

And I have heard a couple times here today that we have not
seen that hurt consumers or raise interest rates in North Carolina.
But the one thing we have to remember is that when you single
out one State out of a national mortgage market, that State is
being subsidized by all of the other States’ loans that are in the se-
curities.

So if we are looking at billions of dollars of securities on Wall
Street—and you can speak to this, Congressman.

Mr. SHERMAN. I have limited time. I mean, there are two dif-
ferent approaches. One could say, hey, it does not really raise costs.
The other could say it raises costs for North Carolina borrowers.
And the third approach is it raises costs for all borrowers.

But the next issue is: what are the default rates in sub-prime
loans? We have heard everything from 20 percent to 3 percent.
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And when I say default, I do not mean somebody is 30 days late.
I mean the loan goes to foreclosure.

Mr. Green, would the bond market be interested in buying a
portfolio of loans if they thought one in five of those loans would
go to foreclosure and they as lenders were going to end up owning
the property as a result? Using the definition of you having to take
the property back, what kind of foreclosure rate would be accept-
able to the bond market?

Mr. GREEN. And I sit between 1 in 5 here and 4 in 100, which
are the Mortgage Bankers Association statistics. But the bond mar-
kets, if they can reasonably predict with reliability a foreclosure
rate, can price it. The question is at what price?

Remember, the only portfolio that has zero foreclosure risk is the
portfolio of Treasury securities.

Mr. SHERMAN. But what I am asking is, I mean, certain bor-
rowing is just such junk that the bond market does not want to
deal with it. I mean, there are junk bonds and there is really junk.

At what point does an expected foreclosure rate of even 5 percent
or 10 percent cause that portfolio to be such junk that your mem-
bers do not want to deal with it?

Mr. GREEN. The question is, are there investors that want to
take those risks? And can it be reasonably priced? And is there
adequate information to price it reasonably?

And if there is, which comes to clarity and reliability of the infor-
mation, it can be priced.

Mr. SHERMAN. I was hoping that you could resolve the conflict
between those sitting on your right and left. And you really cannot.

Mr. GrEEN. I think it is impossible to. But I think we feel com-
fortable with the statistics that we seem to come out of.

Mr. SHERMAN. Yes, and it is also tough to predict because we are
talking about sub-prime loans being made, say, in the 1990’s, pre-
dicting what portion of them will default and go into foreclosure in
2012. Who knows?

It has been said that we are all dead in the long run. These loans
only have to live 30 years. And so the question is how many of
them die of unnatural causes, namely foreclosure?

Mr. BAcHUS. Thank you.

Mr. SHERMAN. Have I used up all my time? I guess I have.

Mr. BAacHUS. But you have established we all die, I think. No,
I am just joking.

Mr. SHERMAN. If I can just go to this prepayment penalty issue,
some would paint the picture that a prepayment penalty is some-
thing that only a poor or uneducated borrower would tolerate.

I would ask Mr. Green, aren’t there a lot of very sophisticated
corporations that sell bonds with call premiums, that in effect go
to the market and say we want to get a good, low interest rate on
our bonds and we will agree to a prepayment penalty?

Mr. GREEN. Well, yes. In fact, most municipalities, when they
issue bonds, they are typically 10-year call bonds. And by virtue of
that, they lock in a very favorable rate.

Mr. SHERMAN. So if we were to go to municipalities, corporations
and say, “You are not allowed to issue a bond with a call pre-
mium,” then all those very sophisticated borrowers would be upset
because they would have to offer higher interest rates.
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Mr. GREEN. Well, that would be a factor that the investment
community would price into it. And I think that would be a limita-
tion.

Mr. BAacHUS. Thank you. I think you have established that, in so-
phisticated situations, sophisticated investors do agree to prepay-
ment penalties.

Mr. Davis?

Mr. DAVIS OF ALABAMA. Mr. Chairman, we have established—

Mr. BACHUS. You can pursue this line of questioning.

Mr. DAvis OF ALABAMA. Mr. Chairman, we have established that
everything dies except for 5 minutes in committee hearings. That
goes on and on.

Let me direct this first question, Mr. Smith, to you because I sus-
pect you might be the most knowledgeable person in the committee
to answer it. Some of us on this side of the aisle were critical of
the OCC preemption, not because we opposed the idea of a national
standard, but because we think that we are the ones who ought to
be doing it.

We think the Congress ought to be doing it, as opposed to the
OCC doing it, without Congress’s consent or even knowledge in this
instance. One of the things that is unclear to me about the Ney-
Kanjorski legislation is the degree to which it widens the scope,
narrows the scope or matches the scope of OCC preemption.

I do not want to spend my whole 5 minutes on this, but can you
quickly give an answer as to the degree to which Ney-Kanjorski
matches OCC preemption?

Mr. SmiTH. Well, what I have suggested is that Ney-Kanjorski
shguld not preempt the ability of States to enforce national stand-
ards.

Mr. DAvis OF ALABAMA. I understand that and I agree with you.
But I am asking in terms of—

Mr. SMITH. I think what Ney-Kanjorski would do, to the regard
that it deals with normative provisions and loan terms, the kind
of stuff that has been debated already, it would virtually totally
preempt or come close to totally preempting State laws.

Mr. DAVIS OF ALABAMA. So your opinion is—

Mr. SMITH. And I think that is what the proponents expect. It
is what they want to do.

Mr. DAviS OF ALABAMA. All right.

Does anyone on the panel disagree with that proposition, that
Ney-Kanjorski would be just as preemptive as the OCC regulations
that were announced a year ago? You are all nodding your head
in agreement.

Does anybody think, per chance, that Ney-Kanjorski would go
even further than the OCC has gone with respect to preemption?

And she needs to take it down, so let me just go person by per-
son.

Ms. Adams, you are nodding your head that you think Ney-Kan-
jorski is even more preemptive than OCC? Just a quick yes or no?

Ms. ApAmMmS. Yes.

Mr. DAvis OF ALABAMA. All right.

Mr. Eakes?

Mr. EAKES. Yes.

Mr. DAvis OF ALABAMA. All right.
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Mr. Green?

Mr. GREEN. Technically, yes, but it creates a better national
standard.

Mr. Davis oF ALABAMA. Okay.

Ms. Lowrie?

Ms. LOwRIE. Yes. And MBA wants to actually look at maybe
some areas where it may go a little too far.

Mr. DAvVIS OF ALABAMA. Okay.

Mr. Nadon?

Mr. NADON. Yes. I think yes, and it creates a better standard.

Mr. DAvis OoF ALABAMA. Okay, because this has been a subject
of some confusion in meetings I have had. So it seems we have es-
tablished that Ney-Kanjorski goes even further than OCC.

Let me ask another broad set of questions. I have been asking
this for 1.5 years and I have yet to get an answer, so I am going
to take one last crack with this panel.

We know that the HMDA data is coming out. We know that
there is going to be, we have reason to believe, indications that
sub-prime lending is far higher in the African-American and Latino
community than the Caucasian community.

And the first line of defense to those statistics is that well, you
may have higher levels of poverty, for example. You may have
lower incomes in the black and Latino community, so that could
make some higher credit risk and could account for a disparity.

But then we also see data that says the amount of sub-prime
lending is twice as great in the affluent African-American commu-
nity as in the low-income white community. So I want to ask the
same question of each member on the panel.

Do any of you believe that the disparity in sub-prime lending be-
tween blacks and whites is purely a function of the market?

Mr. Smith, yes or no? And I rush simply to give everybody a
chance to answer that?

Mr. SMITH. No.

Mr. DAvVIS OF ALABAMA. All right.

Ms. Adams?

Ms. Apams. Absolutely no.

Mr. DAviS OF ALABAMA. Mr. Eakes?

Mr. EAKES. No.

Mr. DAvVIS OF ALABAMA. Mr. Green? Did not get an answer from
you, just a head shake.

Mr. GREEN. I would say no.

Mr. DAvis oF ALABAMA. Ms. Lowrie?

Ms. LOWRIE. No.

Mr. DAVIS OF ALABAMA. All right.

Mr. Nadon?

Mr. NADON. No.

Mr. DAvis oF ALABAMA. Okay. Now that is striking to me. And
I compliment you on your candor. So I want to turn to this ques-
tion: given that you all believe that this disparity is not just based
on the market, what is the industry doing right now, without wait-
ing for Congress, without waiting for us to wave our magic wand,
if we had one, what is the industry doing right now to address
what you all just acknowledged is a problem that is not market-
based?
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Ms. Lowrie, do you want to take a crack at that?

Ms. LowriE. Thank you, Congressman.

Well, first of all, the Mortgage Bankers Association, as the trade
association representing our members, has really made a concerted
effort through our Web site to go out, through the Home Loan
Learning Center, to try and educate consumers because I think it
gets back to education. It also gets back to diversity in our indus-
try.

We are serving a much more diverse market today than we were
serving 10 years ago. And if we look at demographics across the en-
tire country and the percentage of immigrants, minorities and low-
and moderate-income borrowers that have come into the market
and now there are innovative products and solutions, this is a
whole new segment of the market that we need to be able to sup-
port, educate.

We need a more diverse workforce population that speaks the
various languages of these different segments of the marketplace.
So the industry has a big responsibility and has already started ef-
forts in those areas in addition to working—

Mr. DAvVIS OF ALABAMA. Last quick question.

Mr. NADON. If I could just expand on that? Just real quickly?

Mr. DAvVIS OF ALABAMA. As long as it does not come out of my
time. Go ahead, please.

Mr. NADON. One of the very practical things that we have done
in our organization is for the last year, we have had the National
Fair Housing Alliance working side by side with our associates to
make sure that just even in the wording of a policy or procedure,
that we do not have words or phrasing that might get in the way
of our doing the right thing for our customers.

Mr. DAvIS OF ALABAMA. Last 30-second point because I am a lit-
tle bit past my time limit.

Ms. ApaMmS. But please let me address that.

Mr. DAvVIS OF ALABAMA. As long as I get my last 30 seconds,
sure.

Mr. BAcCHUS. You are already 40 seconds over, but I am going to
give you that last 30 seconds.

Mr. DAvis oF ALABAMA. Thank you. Thank you, Mr. Chairman.

Go ahead, Ms. Adams.

Mr. BAcHUS. Is this an Alabama thing?

Ms. ApaMms. NCRC conducted testing of 12 sub-prime lenders
with retail outlets. And in our testing, which is in the written
record, we uncovered a 45 percent rate of disparate treatment
based on race. We also found that when we test, people are not
given the same information. The white tester was given different
rates than the black tester when they walked in the door.

When we did testing on upper-income African Americans—the
North Carolina Fair Housing Center did testing on upper-income
African Americans to kind of find out why that 2-to-1 disparity ex-
isted, we found that they were not getting the same information.
They were given different loan products with different rates and
different terms.

And there is still difference in treatment. So I refer you to our
written response because we do have an answer to your question.
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Mr. DAVIS OF ALABAMA. And let me sneak this in, as I think you
would agree this is an important question.

Ms. Adams, you have explained what the industry is doing to ad-
dress this problem.

Recognizing that my time is out, so if you would be extremely
brief, Ms. Lowrie, could you or Mr. Nadon or Mr. Green take a
crack at the following question: what tools does this institution, the
House of Representatives, need to give you to combat what you
have acknowledged is a problem of actual discrimination in some
instances? What can Congress do legislatively and statutorily to
better arm the industry to deal with this problem?

Thank you, Mr. Chairman.

Ms. LOwWRIE. Very quickly, first of all, a strong, uniform national
standard, strong consumer protections, objective compliance stand-
ards and I think the funding to support the consumer education
and counseling, not just before application, before the borrower
commits to the obligation of paying that loan back, but also to help
those that do get in trouble on the back end with possible fore-
closures, counseling to work them through so they can keep their
home and not lose it through foreclosure.

Mr. BAcHUS. Thank you. We appreciate that 9 minutes of ques-
tioning.

Mr. Cleaver?

Mr. CLEAVER. Thank you, Mr. Chairman. I will reduce my num-
ber to accommodate the 9 minutes from my colleague, Mr. Davis.

In part because my questions are along the same lines that he
was raising, would any of you or all of you agree that sub-prime
lending has been highly profitable?

Mr. NADON. I can tell you from personal experience that the mar-
gins in our business have been cut in half in the last 18 months.
In an industry that was working historically for 200 to 225 basis
point pre-tax margins for years, we are now operating at about a
100 to 110 basis point margin.

And we think that is going to be the way the future is, which
I think is a positive because I see that as just one more sign of our
industry truly maturing. This is the normal process that goes
through any maturing business and we are seeing a lot of that.

And so now it becomes very important for us to emphasize a lot
of our effort on cost control. One of the reasons why we are advo-
cating getting a national standard for every lender in this country
to follow and for regulators to have to pay attention to is because
our IT costs, our training costs, our staffing costs, compliance costs,
all of those are things that consumers have to pay.

Mr. CLEAVER. If we did away with prepayment penalties—Con-
gress—is there any prediction on how the market would react?

Ms. LOWRIE. There have been studies done by some of our mem-
bers within our organization that would show that rates would in-
crease by about 100 basis points. And there are studies out there
that we could share with the committee, to have you review.

Mr. CLEAVER. Anyone with a different?

Mr. EAKES. We believe, based on the data in North Carolina and
other States that do not have prepayment penalties, that there is
no premium in the interest rate now. So in fact, while people’s rate
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sheets may show that they get a half a point lower, in reality, it
does not work that way.

You do not pay a higher interest rate, in reality. And there is a
Harvard study that has done that. We have done that study in
North Carolina.

And I can explain why, but I have already gotten the hook a cou-
ple of times, so I will be quiet.

Mr. GREEN. Except that, in the secondary market, the risk of
prepayment and the identification of that risk is part of the pricing.
And a prepayment penalty is clear, identifiable. And if someone
has agreed to it and it has been properly disclosed and educated
and they have agreed to it and it makes sense from the total trans-
action, that does give a degree of certainty that gets priced into the
deal, which also reduces the interest rate.

Mr. CLEAVER. Okay. I am working fast, Mr. Chairman.

Mr. BAcHUS. You have all sorts of time. I mean, you really do.

Mr. CLEAVER. If a sight-challenged person was in need of a see-
ing-eye dog and they need this in order to make it, to get around,
and someone provided the seeing-eye dog, who also had schizo-
phrenia and would bite the person periodically, he would help the
person but, you know, every four or five blocks, he would bite him.

And if the sight-challenged person were your cousin, what would
you do for your cousin?

Ms. Apams. Sir, that is exactly what is going on in the market-
place right now.

Mr. CLEAVER. Absolutely.

Ms. ApAMS. But the cure exists within these two bills. The rea-
son the prepayment penalty works is because—Mr. Green says it—
they will market anything if you are willing to bear the risk.

Mr. CLEAVER. No, no, no.

Ms. Apams. So if the dog bites, okay, one, you do not get that
dog; you get a dog that is properly trained.

Mr. CLEAVER. No, all the dogs bite.

Ms. ApAMS. But if you have that dog, you muzzle it. You train
it and you restrict it so it does not have the ability to bite that per-
son.

Mr. GREEN. But you do not kill the dog.

Ms. AbpAaMms. We have not killed the dog. You factor into your risk
on the assignee liability. You factor in the prepayment penalty that
lowers the rate. You factor in the fraud that increases the rate that
you charge.

If we put those things in the fees, if we take out yield spread pre-
mium, if we take out the incentives for fraud that the mortgage
brokers do, then you would have lower costs on the investment.
And I will tell you that having the term—what is it?—reckless in-
difference is not a standard on assignee liability that makes any
kind of sense because where is the recklessness when you have
factored in all the fraud, all the predatory practices?

And the investor is protected. But the blind man is running
around being chomped to death.

Mr. EAKES. We have a system right now that provides an incen-
tive for people to take advantage of the unsophisticated. That is the
problem is we have financial incentives for the originators of loans
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to put people into higher interest rate and into prepayment pen-
alties that they may or may not require.

There are incentives built into the marketplace to take advan-
tage of the unsophisticated.

Ms. LOwRIE. And that speaks volumes to why we need a strong,
uniform national standard. If we think of the laws that are out
there now on a State-by-State basis and just think of the thousands
of municipalities that could pass laws over the next 12 to 24
months and we are sitting here saying we know the consumer
needs to be better educated, we need to disclose better to them,
they need to understand, we need to simplify the entire process
with a strong, uniform national standard to make it easier for the
consumer to understand, so that that consumer does not get
abused.

And then, furthermore, laying it out with one standard that
needs to be enforced across this country by the States and the de-
partments of banking in each of the States to enforce a strong, uni-
form national standard.

Mr. EAKES. I mean, let’s be honest here, when the North Caro-
lina bill passed, I went to the Mortgage Bankers Association and
to industry leaders and said to them, at this point in time, I could
help deliver a uniform standard based on the North Carolina bill.
The response I got was, “No, we think we can stop it at the borders
of North Carolina.”

It was not that folks wanted a strong, national standard. They
wanted a weak national standard or no national standard. That is
the truth. That is the truth.

Ms. Apawms. I was there. I witnessed it.

Mr. BAacHus. All right.

Thank you.

Mr. CLEAVER. Thanks, Mr. Chairman.

Mr. BAacHUS. I think for the record, for the panelists, would each
of you all indicate whether it was the blind man or the seeing-eye
dog that was schizophrenic?

Mr. CLEAVER. It is important.

Mr. BAcHUS. Mr. Clay?

Mr. CrAY. Thank you, Mr. Chairman.

I thank the entire panel for your participation today.

Let me start with Mr. Eakes. Last week, Citigroup announced
that it would not make home loans with mandatory arbitration
clauses, joining a growing list of lenders that do not use them.
What are your views on the legislation before this committee and
how it deals with mandatory arbitration? Can you explain your
concerns with mandatory arbitration clauses?

Mr. EAKES. I am glad you pointed out Citibank. I have been ne-
gotiating with Citibank for 6 years. And the announcement last
Thursday was the culmination of 6 years of conversation and nego-
tiation.

And what they did was prohibit arbitration clauses on any of
their home loans. There are virtually no sub-prime or prime mort-
gage lenders left who offer arbitration clauses.

Wells Fargo is one and Household Finance. They are the only
two I know of in the entire industry.
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So arbitration clauses are basically a moot point now with
Citibank’s announcement. They also put a limit on all of their pre-
payment penalties of no more than 3 percent in the first year, 2
percent in the second year and 1 percent in the third year.

So what has happened in the last 5 years is the industry has
adopted best practices and we really do have a better, cleaner in-
d}lllstry now than we had 5 years ago. There is no question about
that.

Mr. CLAY. Let me ask Mr. Nadon about that. I noticed that you
offer brokers a signed commitment between brokers. And Option
One to include a lot of issues, but one is that you will not know-
ingly submit an application for a non-prime loan for a borrower
who is eligible for and whose needs are best met by a prime loan,
along with Option One, reports all fraud to licensing and/or crimi-
nal authorities and may civilly sue brokers and agents.

If some version of this bill passes, do you anticipate the industry
will experience a void or lose quite a few companies or just the bad
ones?

Mr. NADON. I think it is just hopefully the few remaining bad
players out there. I agree with Mr. Eakes.

I think there has been tremendous improvement over the last 5
to 10 years in the way that the industry behaves, all of which has
been of benefit to the ultimate consumer. Is it where we all want
it to be at this point? No. that is why we are all here today.

We think there is more that we could do, certainly within the
confines of a national standard, to hold everyone accountable and
try to set real best practices on fraud prevention, on points and
fees, on all kinds of things, in the way that we are supposed to be-
have in this industry.

Mr. CrLAY. And you are confident that, along with legislation,
that the industry has already started by policing itself?

Mr. NADON. Oh, absolutely, because we really have to take a
much more aggressive stance on that. And so we have been doing
things in our own organization for the last 5 years, with quarterly
educational notices on fair lending and antidiscrimination and
things like that just for our brokers.

We do things for our associates every time we hire one and all
the time that they are working for us. But we are extending that
out now to the people that are touching the borrowers directly to
try to educate them on things that they should be doing every day
to make sure we treat people fairly.

Mr. CLAY. Thank you for that response.

Ms. Adams, let me ask you, Representative Davis posed a ques-
tion and you did not get to answer it. Ms. Lowrie answered it. But
he talked about racism and how disproportionately minorities are
steered into sub-prime loans and worse and predatory loans.

How do we address that through legislation? Can you give me
some examples of how maybe other States have tried to attack and
fight racism through the lending industry?

Ms. Apams. I think one of the key things that we have to do is
the Congress can—one, we have the Fair Housing Act and the
Equal Credit Opportunity Act. We need more money for enforce-
ment. In fact, there were major cuts to fair housing enforcement in
the HUD bill this last time.
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We need money for enforcement. But we also need the ability for
State regulators and Federal regulators to monitor and look at the
pools and portfolios of the lenders and to test them, to have the au-
thority to go in and look at their practices more aggressively
around these lending.

We also need Congress to, when these lenders come before you,
to challenge them about their numbers and to ask them specifically
what is the cause of the disparities within their ranks. If they say
that it is credit score, then have them put the proof in front of you
because I do not believe—all we are asking for is for people to be
treated the same who have earned the same level of credit.

And T do not believe that that has panned out. The 2004 HMDA
data has some really disturbing numbers in terms of the disparities
that we found amongst the 15 lenders in the five million loans that
were looked at.

They cannot be explained away simply by differences in credit.
But I tell you that if you build upon discrimination by one, taking
A-prime borrowers from African-American neighborhoods and put-
ting them and locking them in the sub-prime market or worse, in
a predatory loan, then they get behind and then you create a nega-
tive situation for that borrower that took a good A-credit customer
and made them a C-credit borrower.

Mr. CLAY. I am bumping into Mr. Ford’s time now, but who
should enforce the antidiscrimination provisions of law? Should it
be the State attorney generals or the Federal Government?

Ms. Apawms. I believe that we need as much enforcement as pos-
sible. We do not have enough regulators at all. We need every regu-
lator with the authority to bring these bad actors to justice swiftly.

The problem is that a law that does not have an enforcement
mechanism is worthless to the victim. If they cannot find someone
who will defend them and protect them, it is worthless. So we need
as many cops on the beat as possible.

Mr. BacHus. Mr. Ford?

Mr. FOrD. Mr. Chairman, thank you.

I agree. There needs to be some kind of national umbrella. But
I, like many on the panel, am concerned about what it looks like.

Ms. Adams or Ms. Lowrie, you were making the point when the
question was asked about comparing the OCC preemption to Ney-
Kanjorski and whether or not it went further, to my colleague, Mr.
Davis’s question. You were beginning to say that there were parts
of it you thought that overstepped. And you talked a little bit about
it in your testimony.

Do you want to clarify for 30 seconds?

Ms. LowRriE. Not in relation to the OCC or the OTS exemptions,
but just the exemptions within Ney-Kanjorski.

Mr. Forp. That is what I am talking about. I am sorry. I as-
sumed that is the point you were making.

Ms. LowriE. What MBA supports and has supported for a long
time is the strong protections and objective standards as it relates
to loan origination. And there are some other broad exemptions
within Ney-Kanjorski as it relates to foreclosures that would im-
pact the States in some other areas.

We could submit that information to the committee. MBA staff
could submit it. But we hope to work through some of those ques-
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tions that have come in from our members, basically, that have
said, you know, beyond the origination fee.

Mr. Forp. I would appreciate it if you would follow up on that.

Mr. Green, you have a good man sitting behind you. But let me
ask you this question. And you make the point about not killing
the dog, but in relation to Ms. Adams, I mean, I am struggling
here. And Nadon there is my friend too.

I am struggling to figure out how do you reconcile the two? Be-
cause I think what was said by Ms. Adams is right. There has to
be somewhere in between that we can land here that will help us.

How do we get close to training the dog, but not killing it? I
mean, I read your testimony and I am glad you answered the ques-
tion for Mr. Bachus because I had some questions about the testi-
mony a little bit as well.

But how do we reach that kind of middle ground, if I can be so
bold as to take Ms. Adams comment and use it as kind of a rubric?

Mr. GREEN. Well, we strongly believe that the sub-prime market
is the way to ensure that all blind people have access to a dog. It
may not be the very best dog.

And not to extend this analogy too far, but the point being that
if the sub-prime market creates access to capital and people are
educated and they have rights of action, that there are clear stand-
ards that every participant in the marketplace understands what
is expected of them, including the lender, including the borrower,
but particularly the lender and the assignee, and the roles of each
are well-defined and the liabilities are defined and relevance to the
role that they play in the transaction, I think you will create an
environment where you will be able to root out even more preda-
tory lending.

And T think I agree with everything that has been said here
about the progress that has been made. You will root out more
predatory lending and you will still preserve the ability of that sub-
prime market to provide dogs of different varieties.

Mr. FORD. I hear you. And I do not know how we do that exactly.

I remember when I was in school and I was not very good at any
sports, but they put me on most of the teams. And whenever one
person in any drill that we were participating in did not meet the
standard, we all were punished.

And although I had very little to do with why this guy behind
me was too slow to actually finish the doggone thing in the right
thing, if he did not finish, we all had to do it over. So we encour-
aged him to find a way to do it right.

I have to think there is a way to do that. And I understand there
are real concerns about what North Carolina has done. I certainly
do not want to do anything to squeeze people out of this business
or hurt people who want to access capital.

But it just seems to me that there has to be a way. I mean, you
all do not do this, but people who you—a lot of folks you know—
we find kids in school who do not have jobs and we give them cred-
it. We have to figure out a way to do this better than we are doing.

But the bad actors out there, I know you want them out of the
business as much as I want them out of the business. And we have
to be able to—I do not mean—I want to attribute that to everybody
on the panel. But there has to be a way to find to do this.
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I will close on this. I want to close with Steve.

This question of financial literacy—and I know your commit-
ment. Ms. Adams laid out pretty clearly that $80 million is insuffi-
cient.

What could we do? What could this committee do to help?

Because I trust everybody on the panel. But I trust the way you
kind of put these things together with the big South Carolinian you
have behind you there, but figure out how we can get together and
figure out how can we put a business model together for this, to
figure out what it would cost nationally to do this?

Because we have a pretty sad state of affairs in my district in
Memphis. And we have the highest bankruptcy rate in the country
in my State and the second highest in the country in my city—
something we are not proud of.

How can we help come to better understand that? And I would
ask the chairman and even the ranking member of the committee,
who I know are as committed to this as any on this committee, to
figure out how—can we figure out some model that will give us a
cost to do something at this level?

Mr. NADON. I think it is possible to put something together that
we could submit. And I think Mr. Scott’s recommendations are a
great first step.

But I would take it to another level. If there is something that
Members of Congress could be able to do somehow, if they could
influence this, this is what I would ask.

Mr. ForD. Thank you, Mr. Chairman, for letting me go over time
for a little bit. I apologize.

Mr. NADON. For most people in this country, the single largest
financial transaction they will ever go through is either the pur-
chase or the refinance of the mortgage of a house. It is complicated,
a lot of things going on, a lot of information to know about, a lot
of questions they should be able to ask. And they should be able
to understand what kind of answers they are getting and whether
they are good or bad answers.

Interestingly enough, there is nothing that I am aware of in our
school systems today that teaches someone, going through grade
school or high school or even into college that I am aware of, that
teaches people the value of having a checking account, why that
matters, to be banked, that teaches them what a credit score is and
why it matters to pay their bills on time and how that will influ-
ence their ability to accumulate wealth in the future, that teaches
them what a real estate transaction is all about so they would be
able to get into the marketplace more educated than they start out,
the way we are doing things today.

So somewhere between an educational financial literacy compo-
nent within Ney-Kanjorski bill, but somehow the next generation
and the generation after that, I think we all owe them something
better than we have given them so far.

Ms. Apams. NCRC and its 600 members would love to work with
Congress in developing a model that can be effective nationwide.

Mr. ForpD. Yes, sir?

Mr. BACHUS. Quickly.

Mr. FORD. I am acting like I am the chairman.

Yes, sir, Mr. Green. Go right ahead.
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Mr. GREEN. The Bond Market Association and its foundation, the
Bond Market Foundation, would love to work with all of you. We
have actually invested a great deal of time and money in this,
doing quite a bit of case studies.

And targeted audiences like women, young people, the Hispanic
community are the most underserved. And we have created a fam-
ily of Web sites under tomorrowsmoney.org to help provide very
basic fundamental building blocks of financial literacy that get peo-
ple from knowing nothing to ultimately be planning for retirement
and home purchases and things like that.

But it starts at targeting to the audiences you need to target be-
cause otherwise, you do not get through. Otherwise, it is too ge-
neric.

Mr. FORD. And I tell you, there is a hunger for it. Because we
have been approached by the National Association of Hispanic Real
Estate Professionals that are trying to find from us, is there some
way you can help us serve our marketplace, our constituents better
than we do today?

And it includes information. It includes literacy. It includes fi-
nancial information.

But some of it is just getting good products out there and getting
good services out there in a way that that clientele is going to be
able to understand and feel good about.

Mr. BACHUS. Time has expired.

Mr. FORD. As the chairman knows, for every dollar an American
earns today, he or she spends, on average, $1.22. All that financial
literacy you are talking about, we could probably use a little of that
help here in the Congress too with all the spending we do, so we
look forward to whatever you all put together.

Mr. BACHUS. Thank the gentleman. Time has expired.

Mr. Baca, from California?

Mr. BAcA. Thank you very much, Mr. Chairman. I know that
most of the questions have been asked. But I want to ask the fol-
lowing question. And any one of you can respond to it.

I understand from reviewing your testimony that your organiza-
tions associated with credit unions offer lending services to under-
served—and again talking about the underserved—and of course
needing the education and the outreach.

Can you comment on how the two major proposals before Con-
gress—the Ney-Kanjorski and the Miller-Watt-Frank bills—would
affect your standing in the marketplace with respect to your com-
petitors, as well as your ability to serve minorities—and this is the
area that we are talking about—serve minorities and the under-
served, which are two areas, which is question number one?

And do you feel that sometimes doing the right thing puts you
at a competitive disadvantage and that putting additional restric-
tions on sub-prime lenders could level the playing field?

Mr. NADON. Well, I can take maybe the first shot at that. And
I will tell you a compliment that we are paid by our sales force.
This has been consistent for the last 13 years since we opened up
Option One Mortgage.

They think that we are just awesome at responding to and com-
plying with any law change. They think we are terrible at new
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products or competitive pricing, things like that. But they just
know we are totally on it when it comes to compliance.

And it does put us at a competitive disadvantage. That is a posi-
tion that our organization has been willing to accept because our
view of it was—

Mr. BACA. Is that positive or negative?

Mr. NADON. We think it is positive in the long run. We think it
is positive for our associates. We think it is positive for people to
go home at the end of the day and actually feel good about what
they have accomplished. That is the environment we are trying to
create in our workplace.

And we think that if we can have our associates feel that way
about their job, that will transfer over to the way that they deal
with our customers. And we measure, through an outside source,
customer engagement scores.

We have very high customer engagement scores, which means
our customers are pretty happy doing business with us. And they
refer people to us.

But that comes at a price. And the price is that we are not the
biggest. We could be doing a lot more volume than we do today.
But our wanting to do the right thing and make sure that we are
complying with the rules the right way slows us down a little bit.

Mr. BACA. And the first portion, between the Ney-Kanjorski and
Miller-Watt-Frank, anyone want to tackle that question?

Ms. Lowrik. I will. The Mortgage Bankers Association feels very
strongly that by creating a uniform national standard that has
strong protections and has clear, objective standards for lenders to
follow and for consumers to understand, that there will be less
chance of discrimination. And you are going to have less chance of
access to capital being removed from a marketplace, so all con-
sumers will have equal access once there is a uniform national
standard that exists throughout this country.

And I think we have a fiduciary responsibility to make sure that
that standard is such that it not only protects the consumer, but
it also gives them access to the capital within their marketplace
and not be deprived.

Mr. BAcA. How would you be able to determine, if you are look-
ing at a uniform standard right now, less discrimination? How
would you be able to detect that there is discrimination? And how
is that discrimination applied?

Ms. LowrikE. Well, I think it was mentioned earlier about the
HMDA data. And all lenders are required to report under the
Home Mortgage Disclosure Act. And I know that there have been
some comments that initial reviews of the HMDA data is evidenc-
ing discrimination.

I would say though, I would submit to you and to the committee,
that a big part of that is due to the fact that we have reached out
to so many more borrowers through the alt-A and the non-prime
market in a risk-based pricing environment. And when you look on
the surface at the HMDA data, you do not see credit score; you do
not see a lot of the information that causes that borrower to be a
higher risk to the investor and ultimately to cause that consumer
to pay a higher rate.
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So in answer to your question, that is how we will have to look
at it. And there will have to be in-depth studies, but not just initial
reviews of the HMDA data, detailed studies looking at all of the
data, including the credit score.

Mr. BACA. Mr. Eakes?

Mr. EAKES. I wanted to introduce to the record a table comparing
the Miller-Watt-Frank bill and the Ney-Kanjorski bill and a sum-
mary that describes the weaknesses we see in the Ney-Kanjorski
bill.

Mr. BAcHUS. Without objection, part of the record.

Mr. EAKES. The problem really is in the details. The problem I
have with the existing Ney-Kanjorski bill is that it does not work
for the flipping standard; it does not work for the definition of fees.
It reauthorizes single premium credit insurance and mandatory ar-
bitration, where the industry has largely done away with it.

So it is not the intent of that bill that I am faulting at all; it is
that the details of implementation in almost all of the sections in
Title I, they do not work. And I think I will leave my written table
to go into that in much more detail.

But that is my basic problem, is that the intent is good. But as
of right now, the Ney-Kanjorski bill is an industry bill. It does not
have a single civil rights group or wealth advocate group, commu-
nity or consumer group that has sat at the table to help draft and
fix the language.

I spent the last 6 years of my life working in 20 different State
legislatures the details of these standards all across the country.
And it is just that it is an industry bill at this point.

Eventually, we will all have to sit down and figure out how to
make it, like we did in North Carolina.

Mr. NADON. If I could just add, as a spokesman for industry, we
agree that there are pieces of the Ney-Kanjorski bill which I truly
believe is the right long-term solution. But it is not perfect yet.
There is tweaking that has to be done, tightening up, things that
have to be modified to make it, I think, the kind of bill that we
would be, at the end of the day, comfortable with.

Mr. BACA. So then it would be very harmful. I do not know if it
would be, but would it be harmful in terms of passing legislation
that does not really have the details of implementation or to fix the
kind of language that would be inclusive of everything?

Mr. EAKES. If we could fix it and have, I think, particularly a
non-preemptive bill, a bill that sets the floor, then I think it would
do a lot of good. And the notion that having a non-preemptive bill
would not do anything is just wrong.

HOEPA now is a non-preemptive bill. It was so weak that it did
not do the job. But passing the Ney-Kanjorski bill in the form it
is in now and preempting the right of States to enforce and to deal
with the problems that arise newly in each State would be more
harm than good.

It would create, I would predict, somewhere between 50,000 and
100,000 new foreclosures per year based on passing the bill in its
current form.

Mr. BAcA. I know that my time has run out, but you have indi-
cated that apparently it would be very difficult on the States to en-
force that law then?
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Mr. EAKES. To enforce the Ney-Kanjorski? The provisions in the
bill as it is currently written do not have any meaning. They do
not constrain the bad practices that we have been working with the
last 6 years.

So it is easy to enforce because there is nothing that it really is
prohibiting.

Mr. BAcCA. Okay, thank you.

Chairman NEY. [Presiding.] I did not actually ask a question be-
fore. I yielded to everybody so they could get the questions in. And
I do not want to hold up the next panel.

But just following the line for a second, I would be curious how
it creates foreclosures, how the bill creates it.

Mr. EAKES. The two places I just mentioned. It reauthorizes
mandatory arbitration, which has been pretty much abandoned by
all of the players in the sub-prime marketplace. There are only one
or two that are left.

So the bill, the Ney-Kanjorski bill now prohibits mandatory arbi-
tration only on high-cost loans. So the rest of the sub-prime mar-
ket, no one could prohibit it. And it would basically, with impunity,
be able to come back.

On single premium credit insurance, I mentioned that earlier, es-
sentially the bill as currently written allows single premium back
into the marketplace. And no one could stop it.

Chairman NEY. How does it reauthorize it? It just does not ban
it. But how does it reauthorize it?

Mr. EAKES. On which one?

Chairman NEY. How does it reauthorize mandatory arbitration?

Mr. EAKES. It says that no other State, no jurisdiction anywhere,
can deal with it; that you have, by definition in this bill prohibited
arbitration only on high-cost loans.

Mr. NADON. And Mr. Chairman, if it is worth maybe noting this
for people’s files, to my understanding, there is not one State law
with an outright ban on mandatory arbitration.

Mr. EAKES. Well, the reason for that—

Chairman NEY. I think your terminology of reauthorization may
not be technically accurate, reauthorizing.

Mr. NADON. And I do not think there has been the commensu-
rate impact on foreclosures as a result of not one State law having
an outright ban on mandatory arbitration.

Mr. EAKES. Well, States cannot ban arbitration. It is a Federal
law. So the reason in North Carolina, we looked at it and we would
have banned it.

But there is a Federal law dealing with arbitration.

Chairman NEY. I want to wrap up because I want to move on
to the next panel. But looking at North Carolina, we have heard
about obviously legislation, which goes beyond the minimum pro-
tection of HOEPA.

Other States are lagging behind, frankly, if you compare. If we
do not do the national standard here, which would bring probably
25, 28, I am guessing, I think it is 30-some States almost up at the
standards they do not have, how do you suggest those other States,
if we do not do a national standard, come up to better standards,
one? And in what period of time will it take to do that?
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Mr. EAKES. Number one, I am all for a national standard, so long
as it is the floor and that would cover all the States. Number two,
the States that have not passed bills have still benefited from the
battles that have taken place in the States that do.

The fact that Citigroup has just announced that they are reduc-
ing their prepayment penalties and having no mandatory arbitra-
tion benefits not just borrowers in North Carolina, which is where
I was primarily focused for the last 6 years, but it would benefit
borrowers in Ohio and Tennessee and everywhere else.

Chairman NEY. Oh, so one State does affect another State?

Mr. EAKES. It does.

Chairman NEY. So we are not in the areas where we used to be,
where a State was isolated and what happened there did not affect
the Nation?

Mr. EAKES. The lending that takes place in Ohio now is better
because of the work that was brought to lenders in North Carolina
5 years ago. If you pass a weak standard, a standard that says for
prepayment penalties, we are going to set it at 3 years.

ghairman NEY. But you are not against national standards, per
se’

hMr. EAKES. National standard that sets a floor is a wonderful
thing.

Chairman NEY. But I am just saying, you are not against na-
tional standards.

Mr. EAKES. I have spent the last 6 years of my life trying to get
national standards, with no help from Congress, by working di-
rectly with lenders and industry groups. These guys are to be com-
mended.

Option One is a great lender. They have, in fact, prospered in
North Carolina and in the States that have put rules for the good
guys to prosper.

Chairman NEY. I want to thank you for your time and patience.
Thank you.

Move on to the second panel.

We will move on to panel two.

Our first witness is Lisa Bouldin-Carter, the national executive
director of the BorrowSmart Public Education Foundation located
in Cincinnati, Ohio. BorrowSmart educates homeowners about the
home equity borrowing process and ways to avoid abusive lending
practices and borrowers’ rights and responsibilities. The foundation
works with credit and housing counselors to get needed information
and educational materials to the consumers.

. And for the next witness, we turn to our gentlelady from Cali-
ornia.

Ms. WATERS. Thank you very much, Mr. Chairman.

The next witness is Ms. Martina Guilfoil, from my district,
Inglewood Neighborhood Counseling Services, where she is execu-
tive director.

She received her BA in community development from the Ever-
green State College, her masters degree from the University of
California, Los Angeles and has taken any number of courses in
her own professional development that include: Achieving Excel-
lence in Community Development from Harvard University; Lead-
ership Development in Inter-Ethnic Relations, Asian-American
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Legal Center; Community Scholars Program, University of Cali-
fornia at Los Angeles.

Inglewood Neighborhood Housing Services are responsible for
any number of programs, including the development and imple-
mentation of high-impact community development strategies, such
as rehab loans, homeownership education, leadership training. And
I know a little bit about Neighborhood Paint Out. I visited them
on a Saturday in a paint out.

And I would like to welcome her to our committee and to Wash-
ington, D.C., Ms. Martina S. Guilfoil.

Chairman NEY. Thank you.

Next is Alan Hummel. He is the chief executive officer for the
Iowa Residential Company in West Des Moines, Iowa. He is a li-
censed real estate broker and certified general real property ap-
praiser in the State of Iowa.

Mr. Hummel is testifying today on behalf of the Appraisal
Institut, Association of Professional Real Estate Appraisers, with
18,000 members throughout the world. The organization promotes
professional credentialing, standards of professional practice and
ethics.

Welcome.

And last is Jim Nabors from our State of Ohio, actually from
Congressman Gillmor’s district, although we like to claim, I think,
Jim in Cleveland too and other parts of Ohio. He is president of
Mister Money Mortgage of Sandusky, Ohio, is a founding member
of the Ohio Association of Mortgage Brokers.

Jim has worked closely with many State legislators. And I was
in the Senate and I saw firsthand how he helped pass Ohio’s first
State licensing bill and three other important regulatory bills.

Jim is the president-elect of the National Association of Mortgage
Brokers. The association’s members originate more than two-thirds
of all residential loans in the United States.

Welcome, Jim.

And with that, we will start with Ms. Carter. Thanks.

STATEMENT OF MS. LISA BOULDIN-CARTER, NATIONAL EXEC-
UTIVE DIRECTOR, BORROWSMART PUBLIC EDUCATION
FOUNDATION

Ms. BOULDIN-CARTER. Good afternoon. My name is Lisa Bouldin-
Carter and I am the national executive director of BorrowSmart
Public Education Foundation, a non-profit based in Cincinnati,
Ohio, which is a national organization.

Thank you, my fellow Ohioan, Chairman Ney and to the com-
mittee, for having me here today to share with you how
BorrowSmart is educating homeowners to on how to wisely manage
the investment in their most important asset—their home.

I hope to explain to you why financial education helps families
to build personal wealth, but also serves as one deterrent to protect
borrowers from abusive lending practices.

We also need a strong Federal law to provide consumer protec-
tions everywhere.

Consumers, especially those with less-than-perfect credit, often
lack the knowledge to understand their mortgage options, whether
they are buying a home or refinancing a mortgage. Many programs
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provide financial education of first-time homebuyers, but until the
National Home Equity Mortgage Association, NHEMA, established
BorrowSmart in 2002, none focused on educating the homeowner
seeking to tap into their home equity.

BorrowSmart has created unique financial education programs
that help both consumers and credit counselors understand the
risks, rights and responsibilities involved in borrowing against eq-
uity in one home. To help as many consumers as possible, we dis-
tribute our program in two ways: one is to teach the consumer di-
rectly and the other is to train practitioners who work with con-
sumers.

This is a national effort. And we have reached communities
across the Nation.

This year, we plan to take it from Birmingham, Alabama, to
Cleveland, Ohio, as well as many other communities. Our training
focuses on money management development, making good budg-
eting decisions, how to work with lenders and spotting red flags for
possible fraud or inappropriate loan practices or terms.

We also counsel on foreclosure prevention. All of our programs,
services and materials are provided at no charge to help current
and prospective home equity borrowers.

We partner with responsible mortgage lenders and community-
or faith-based housing organizations to reach deep into the grass
roots level. For example, BorrowSmart premiered its foreclosure
training for housing counselors and homeowners in collaboration
with SCANPH of Los Angeles, California and the First African
Methodist Episcopal Church of Los Angeles, which is known as
FAME Renaissance.

We are also working with the Urban League in the City of Or-
lando to offer foreclosure prevention, homeownership training to
housing professionals and financial institutions in the greater Or-
lando-Tampa area. Part of the problem is that, too often,
uneducated borrowers focus on the size of their monthly payment
and fail to take into account the risks associated with borrowing
against equity.

For an example, an adjustable rate new mortgage note might
offer an initially low monthly payment, but will the homeowner be
in the financial position to pay the mortgage when the rate ad-
justs? This is not to say that a borrower should not take an adjust-
able rate mortgage any more than one with early prepayment or
discount points.

Such features can provide a borrower with a significantly more
affordable monthly payment, but they must be considered in the
context of the borrower’s particular circumstances and goals. Each
participant in a BorrowSmart program uses financial planning
sheets and enables families to compare loans and to measure what
they can afford.

We teach financial counselors to encourage consumers to consider
at least three lenders and compare products to assure a loan fits
into their budget and needs. Based on the goal a consumer is seek-
ing, they learn to determine what type of loan is best for their fi-
nancial situation and how to shop for it.

Based on my firsthand experience counseling consumers, I be-
lieve that borrowers, regardless of the reason they are seeking a
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loan, will make a wiser decision if they choose to participate in fi-
nancial literacy classes, rather than if they are forced to attend.
While BorrowSmart and other financial literacy programs are help-
ing thousands of people, more needs to be done.

I commend Chairman Ney and Representative Kanjorski for in-
corporating Representative Scott’s recommendations and including
a housing counseling title in their bill, H.R. 1295, the Responsible
Lending Act of 2005. A well-funded Office of Housing Counseling
would strengthen the Federal Government’s role in promoting fi-
nancial literacy and make resources more available for housing
counseling assistance.

In closing, let me emphasize that financial literacy is a tool that
strengthens families. Children who connect to communities because
they are in a home are more likely to stay in school.

Homeownership creates stronger tax bases to support hospitals,
schools and other community services that are important in con-
necting and sustaining neighborhoods. They are the very basis of
our society to achieve the American dream of homeownership and
become involved citizens and community participants.

By housing counseling and financial literacy programs like those
provided by BorrowSmart, we can reduce the amount of fore-
closures, community decay and blighted neighborhoods. And, just
as importantly, homeownership enables individuals to create, pre-
serve and increase wealth for themselves and their families.

With financial literacy, we can change lives.

BorrowSmart commends the committee for focusing attention on
the need for financial literacy education and creating solutions to
eliminate abusive lending practices. We are passionate in our com-
mitment to provide financial literacy education nationally and help
consumers make better informed home purchasing and ownership
decisions.

We hope to have the opportunity to work with you to further fi-
nancial literacy for all Americans, regardless of social or economic
status. I thank you for the opportunity this afternoon.

[The prepared statement of Ms. Bouldin-Carter can be found on
page 00 of the appendix:]

Chairman NEY. Thank you for your testimony.

And we will move on to Ms. Guilfoil.

STATEMENT OF MS. MARTINA GUILFOIL, EXECUTIVE
DIRECTOR, INGLEWOOD NEIGHBORHOOD HOUSING SERVICES

Ms. GuiLFoIL. Thank you.

Good afternoon, Chairman Ney, Ranking Member Waters and
committee members. It is my pleasure to appear before you today
to present testimony regarding predatory and abusive lending prac-
tices and offer my perspective on necessary legislative remedies.

My name is Martina Guilfoil and I am the executive director of
the Inglewood Neighborhood Housing Services, as well as the presi-
dent of the National NeighborWorks Association. NNA is the na-
tional membership association of the 230 NeighborWorks Organiza-
tions working to revitalize nearly 3,000 communities throughout
the country.

NeighborWorks organizations create and sustain economic
wealth in low-and moderate-income communities by creating first-
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time homebuyers, providing pre-and post-purchasing counseling, fi-
nancial literacy training and affordable home-improvement loans.

NeighborWorks organizations leverage funding they receive by
the congressionally chartered Neighborhood Reinvestment Corpora-
tion now doing business as NeighborWorks America. Since 1993,
NeighborWorks organizations have assisted over 88,000 households
to become homeowners and have counseled nearly 524,000 people
about the homebuying process.

Our members across the nation work tirelessly to educate poten-
tial homebuyers not only on how to purchase a home, but how to
keep their home once they achieve ownership. Unfortunately, we
are no match for the aggressive and relentless marketing efforts of
the predatory lenders working in our communities.

Education is a tool that can prevent predatory abuse from taking
place. But NeighborWorks organizations and other community
counseling agencies do not have the resources to reach out to all
of those who are being preyed upon.

For this reason, legislation that protects the consumer is needed.

In my written testimony, I outline several stories of families. And
I do not want to belabor those today, especially since the hour is
late.

But there are similar characteristics. Each loan is a bit different.
But there is a common theme, and that is that the borrowers were
unable to understand the complexity of the loans that they were
being given; they were unsuspecting that they were being taken
advantage of. And none of them could afford the loan payments,
putting them in jeopardy of losing their homes without the inter-
vention of the NeighborWorks organizations to prevent an inevi-
table foreclosure.

If we are to make any impact preventing unsuspecting Ameri-
cans from falling prey to predatory lenders, any Federal legislation
enacted must protect people of being stripped from their biggest
asset, their home.

NNA and INHS vigorously support a national anti-predatory
lending law that does not preempt existing State law. Any Federal
law enacted must address these critical areas: education and disclo-
sure, transparency, reasonableness and fairness.

NNA strongly encourages Federal legislation to err on the side
of the consumer, as the consumer is the party left worse off by
these loan transactions. Some of the following provisions we sup-
port in Federal legislation include, first and foremost, required
counseling for high-cost loans. This is not unprecedented, as coun-
seling is required in order to obtain a fully federally insured re-
verse mortgage loan.

Educational standards should be clearly spelled out, to ensure
that the counseling being provided meets quality standards. Coun-
selors should be HUD-certified, which would demonstrate a certain
competency level; $58 is not enough money. A national hotline
would act as a good clearinghouse, but would not substitute for
having a counselor review the good faith estimate or closing state-
ment.

Loan fees and terms should be fully disclosed. Assignee liability
protections need to be in place.
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We do not ask you to enact burdensome legislation that extin-
guishes firms’ profitable niches; we simply advise you to construct
thoughtful and articulate legislation that serves a practical pur-
pose, helping individuals purchase or refinance a home using clear
and fair lending products.

NeighborWorks organizations have been making home improve-
ment loans to low-income and credit-challenged borrowers for over
27 years. The majority of people we assist fit the same profile that
are targeted by predatory lenders.

However, our loan performance is far superior to that of preda-
tory lenders. Nationally, the NeighborWorks loan portfolio has only
a slightly higher 90-day delinquency rate than conventional loans
and performed better than FHA and VA loans.

Few of these loans ever go into foreclosure. This experience indi-
cates that, given the right product, one designed for success rather
than loaded with excessive fees and interest rates, that borrowers
can achieve and sustain ownership.

I would just like to address a couple of questions that came up
previously that I do not think were adequately answered. One had
to do with the foreclosure rates and the quote that foreclosure rates
right now have gone down. However, if you look in high-cost mar-
kets, as in Congresswoman Waters’s district and the one that I
serve, where housing prices have increased over 200 percent since
2000, anybody who got a sub-prime loan or a predatory loan back
then would have enough value in their property now to sell, so it
would not show as a foreclosure loan.

But if you look at the HMDA data and you look at the sub-prime
lenders that are infiltrating our neighborhoods, they are doing
more lending than conventional lenders. So we cannot look at the
foreclosure rate; we need to actually look at the HMDA data be-
cause in the high-cost markets, it will not show up.

And then another question was: what tools can Congress enact
that can end the lending disparity that we are seeing? And nobody
talked about the Community Reinvestment Act.

We can strengthen the lending being done in our neighborhoods
by banks. I have had a lot of meetings with banks and they are
receiving outstanding ratings on their CRA requirements, but yet,
they are not lending in our communities.

They have ceded these neighborhoods to the sub-prime lenders
because they are already receiving outstanding ratings on their
CRA either lending or investment tests. And they are not in our
neighborhoods. And they have decided that they do not want to go
in there and they are willing to let sub-prime lenders take that
market.

So I am thankful that you invited me here today and for sharing
my thoughts on behalf of NeighborWorks Association and
Inglewood NHS. I thank you for your leadership in addressing
these critical issues.

[The prepared statement of Ms. Guilfoil can be found on page 00
of the appendix:]

Chairman NEY. Thank you for your testimony.

Mr. Hummel?



86

STATEMENT OF MR. ALAN E. HUMMEL, CHIEF EXECUTIVE OF-
FICER, IOWA RESIDENTIAL APPRAISAL COMPANY, ON BE-
HALF OF THE APPRAISAL INSTITUTE

Mr. HUMMEL. Thank you, Mr. Chairman.

Much of the testimony and discussion today has centered on the
credit services side of the issues, which is appropriate. But collat-
eral valuation is a large part of the lending equation and, if not
properly addressed, could render otherwise meaningful legislation
lacking.

Appraiser independence is crucial to advancing confidently to-
ward the American dream of homeownership and financial security
that goes with it. Sadly, your constituents are paying the price for
the absence of such appraiser independence, bearing the heavy
costs of investigations and massive financial failures.

Here is how the system fails consumers committing to the largest
investment of their lives. A bloated appraisal is a time bomb.

If T buy a house with an inflated appraisal, I may not learn the
consequences until years later. When the time comes to move, to
refinance, to use my house as collateral, I may learn that it was
never worth what I thought it was.

Nobody will buy the place and my credit is threatened. The secu-
rity of my American dream has turned into a nightmare. And I am
not alone.

Last year, Congress heard impassioned testimony from Ameri-
cans ruined by predatory mortgage transactions, compounded by
bad appraisals. There have been 6,000 mortgage defaults in Mon-
roe County, Pennsylvania, alone. Now even more have lost their
h}(l)mes. And the human toll does not even show up on a spread-
sheet.

Unfortunately, America has been to a school of hard knocks since
Congress passed the savings and loan bailout in the 1980’s. Faulty
appraisals are still dictated by interested parties, the schoolyard
bullies of real estate.

It is common knowledge that if an appraiser does not play the
game and come in at whatever value is needed to close the deal,
these bullies will take their lunch money. I do not exaggerate. A
Michigan appraiser told a mortgage firm that a property was un-
dergoing major renovations, only to be asked, “What is it going to
take to have this home appraise?” ignoring the partially completed
construction.

When an Arizona appraiser refused to come in right, the mort-
gage broker informed him that, “I will let the 170 loan officers that
operate out of this branch know that you are by the book and lack
the intelligence to effectively get around the law.”

These abuses are not supposed to happen. But feeble oversight
and underfunded State authorities are ill-equipped to stop them. It
is as if the truant officer is tossing delinquents the car keys.

It is bizarre that a current Federal law is distorted to favor those
with lower educational achievements over appraisers who have
pursued their professional studies at the highest levels. Yet that is
how a critical clause in the S&L reform continues to be misread.
Fortunately, Title IV of H.R. 1295 addresses this issue.

It is encouraging that 40 percent of appraisers continue to sup-
port their professional organizations, refusing to drop out and leave
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the field to less qualified licensees, who may be more vulnerable to
inappropriate pressure. Still, tired of the hassle, many ethical ap-
praisers are abandoning the mortgage markets for more profes-
sional endeavors, leaving less accomplished appraisers to serve the
homebuyers.

Both bills before the committee offer better ways of doing things.
We believe that appraiser reform is a necessary part of any solu-
tion combat mortgage fraud and predatory lending.

We support Title IV of H.R. 1295 because it bans inappropriate
pressure on appraisers, increases accountability of government reg-
ulators, and promotes professional standards. We believe that con-
cerns about State legislation can be harmonized with our goal of
open, even and fair property valuations throughout America.

Thank you.

[The prepared statement of Mr. Hummel can be found on page
00 of the appendix:]

Chairman NEY. Thank you for your testimony.

Mr. Nabors?

STATEMENT OF MR. JIM NABORS, PRESIDENT-ELECT,
NATIONAL ASSOCIATION OF MORTGAGE BROKERS

Mr. NABORS. Good afternoon, Chairman Ney.

Chairman NEY. Do you want to put your microphone on there?
Thank you.

Mr. NABORS. Good afternoon, Chairman Ney and members of the
subcommittee.

I am Jim Nabors, president-elect of the National Association of
Mortgage Brokers. I want to thank you for inviting me and NAMB
to testify today on solutions to predatory lending.

As the voice of mortgage brokers, NAMB has more than 26,000
members in all 50 States and the District of Columbia. I want to
first commend the committee for its leadership on this issue. Mort-
gage brokers are proud of our contribution to the record rate of
homeownership.

We spend a significant amount of time with our customers and
have a strong understanding of each part of the homebuying proc-
ess. Predatory lending practices strip borrowers of home equity and
threaten families with foreclosure, therefore destabilizing families
and communities.

NAMB seeks to rid the industry of any unscrupulous actors that
prey on the vulnerable homeowners.

NAMB believes there are three critical components to curbing
predatory lending practices successfully: one, preventing predatory
tactics without unduly restricting equal access to affordable credit
for borrowers; two, promoting industry self-regulation and
strengthening industry professional standards and relieving the
regulatory burden imposed by the current patchwork of State and
local laws; and three, providing and enhancing consumer education
because an informed consumer is less likely to fall prey to preda-
tory lending.

But first, I would like to discuss the issue of yield spread pre-
miums. We take this opportunity to discuss the benefits that YSPs
provide to consumers and clarify the misconceptions that many
hold about them.
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Yield spread premiums can be defined as compensation received
from an originator in the form of a payment that represents the
difference between the mortgage interest rate and the lender’s
wholesale cost to fund. All originators, whether a bank, lender or
mortgage broker, receive compensation upon the sale of a mortgage
in terms of the spread above the wholesale cost of funds.

The yield spread premium represents a component of the bro-
ker’s or lender’s compensation that is either not included, part of
or all of the compensation received. Many lenders act as if they are
brokers and that prior to mortgage loan closings, the lender has,
in essence, pre-sold the loan to an investor.

As a result, most banks and other lenders not only receive com-
pensation that is tantamount to yield spread premiums, but also
receive service release premiums, or SRPs, upon the sale of the
loan into the secondary market. The key difference is that mort-
gage broker yield spread premium compensation is disclosed to the
consumer, but for similar yield spread compensation, whether it is
yield spread or service release premiums from the lenders, is not.

A YSP is a tool that allows a consumer with little or no cash and
impaired credit the option of a low-cost or no-cost home loan be-
cause the closing costs and broker and lender compensation are in-
cluded in the interest rate, which is paid by the consumer over
time. Without low-cost or no-cost home loans, many consumers,
many of them first-time homeowners, would be unable to purchase
a home because of insufficient cash reserves to cover upfront clos-
ing costs.

An issue that has surfaced when discussing proposals to address
predatory lending is whether YSPs should be included in the points
and fees threshold under HOEPA. NAMB believes it is imperative
that any legislation exclude YSPs from the calculation of points
and fees.

The YSP is already captured in the APR threshold and provides
consumers the protections intended and outlined in HOEPA. In-
cluding the YSPs in the points and fees threshold will artificially
cause loans originated by mortgage brokers to be considered high-
cost, while excluding other identical loans originated by lenders
that cost consumers the same in terms of points and fees and pay-
ments.

NAMB believes that all distribution channels should be treated
in a uniform manner and that the option of a no-cost or low-cost
loan be preserved for the consumer.

In addition, NAMB seeks legislation which will implement uni-
form national lending standards to address predatory lending prac-
tices effectively, preserve access to affordable credit and improve
the overall expertise of the mortgage origination industry. NAMB
supports measures that seek to protect consumers from predatory
lending practices, including formal licensing, pre-licensure edu-
cation and continuing education requirements.

However, we believe to be truly effective, such measures should
not just apply to mortgage brokers, but to all mortgage originators.
NAMB also supports a nationwide registry of all mortgage loan
originators.

Such a registry should include verified information concerning
the originator, adjudicated infractions and prior licensing informa-
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tion. Without detailed information about the individuals, such a
registry will not be useful to State regulators, enforcement entities
and potential employers.

I appreciate the opportunity to offer NAMB’s views on predatory
lending reform. I will be happy to answer any questions this com-
mittee may ask.

[The prepared statement of Mr. Nabors can be found on page 00
of the appendix:]

Chairman NEY. I want to thank you.

I wanted to point out, I think the point you made—there are a
lot of points—but the national registry is critical because that will
help to catch people. We have used the example before of if some-
body goes to another State and you cannot catch them and they are
doing the same violations.

But if they are in that registry, you have a better chance, I
think, of being caught.

Mr. NABORS. Absolutely.

Chairman NEY. Mr. Hummel, I wanted to really give you a lot
of credit for, I think, being horrifically candid with the Congress.
It is not every group that will come and say, you know, this is—
here it is, laying yourselves open out there.

I think it is a huge problem. And your willingness to work within
the bill, I think, will be a very good thing.

Mr. HUMMEL. Mr. Chairman, I thank you. And I also thank you
for the language in the bill, particularly Title IV and the three
points that it addresses. Prohibition against inappropriate pressure
on the appraiser, when we are in sub-prime or non-prime situa-
tions, when individuals unknowingly get upside down before they
have made their first payment because appraisers have not acted
appropriately because of inappropriate pressure, that is obviously
a problem.

The provisions for oversight and enforcement of all the mortgage
professionals, not just the appraisers, but also the unregulated
mortgage brokers, many of which have no sanctions should they
give inappropriate pressure on appraisers. And obviously, an in-
crease in appraisal quality through professionalism that your lan-
guage would instill.

Chairman NEY. And in the small communities—I mean, I am
going to be frank with you—I have done it myself, where in a small
community, somebody will say, “Well, this is the appraiser we are
going to use.” And I will say, “No, that is not the one I want.”

“Well, this is the one we use.” “Well, it is not who I want.” Be-
cause in a small community, you know not to take that person. I
am not saying that they have done something illegal, but you sure
do not want them appraising your house because it may be up here
and then you move in and you are already going to be losing, like
driving a car off a parking lot.

Mr. HUMMEL. That is exactly the problem that we encounter
when the correct qualified professional is not used.

Chairman NEY. And in urban areas, it is harder because not ev-
erybody knows everybody, so it is even harder. And in rural areas,
it is tough too because people do not know certain things. And how
do you get them up to educational levels?
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So I think internally, to try to correct this dilemma, is the best
way how we are trying to craft changes. And I just appreciate your
help on that.

Mr. HUMMEL. Thank you.

Chairman NEY. I wanted to ask Ms. Bouldin-Carter about, in try-
ing to help people and to help them understand, do you think it
is a matter of more regulation or is it a matter of more education?

Ms. BOULDIN-CARTER. I think it is a combination of both. With
financial literacy—

Chairman NEY. I mean, to stop predatory lending.

Ms. BOULDIN-CARTER. Absolutely. With financial literacy families
begin to understand the documents that they are signing. They
start to recognize what the terms are of the loan. And they are bet-
ter able to make a decision that is going to suit their individual
family needs.

With regulation, we will have the necessary oversight to make
sure that things are put into place, where we are regulating what
is wrong and that we are supporting all the things that are good.

Chairman NEY. With your organization down in Cincinnati, I
mean, do you utilize also attorneys or can people be directed to
Legal Aid? Or how do you do that?

Ms. BOULDIN-CARTER. What we do, we are a national organiza-
tion. We just happen to be located in Cincinnati. But we look at
it holistically.

When we are doing a training for practitioners, we include every-
one. We include the consumer. We include lenders. We include
practitioners and everyone that is involved in the process.

We have also done training with realtors. We have done training
with appraisers. We look at everyone because everyone needs to be
on the same page. And the ultimate goal is to have an informed
consumer.

So we look at this process as a holistic process that has to incor-
porate everyone that is on the equity or the new homeownership
team.

Chairman NEY. Thank you.

My time is going to be out in a minute, but Ms. Guilfoil, I had
asked earlier, what about the fact that 25-some States or 26 States
will be brought up to, I think, better standards under this bill? I
guess what I am trying to get to is: are there parts of the bill you
think that are effective in the legislation we have?

Ms. GUILFOIL. The Ney bill? Well, let me look here. I think that
creating a floor, although certainly for some States where there is
no floor, that would be helpful. However, there are definitely States
where the existing legislation is stronger, in which case I think
that there is a problem to have preemption.

Chairman NEY. Okay.

Well, I want to thank you, all the panelists.

The gentlelady from California?

Ms. WATERS. Thank you very much, Mr. Chairman.

I would like to ask Mr. Nabors: is there a standard fee for bro-
kers for originating? And if not, if it differs from lender to lender,
how do you make a decision about whom you refer to?

Mr. NABORS. I do not think there is a standard fee that mortgage
brokers use across the country because of the difference in prices
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of the loans. For example, homes in California sell for a lot more
than they do in Ohio. So the amount of the fee, the percentage of
the fee, could be expected to be different.

But there is no standardization there.

Ms. WATERS. You are from Ohio, are you?

Mr. NABORS. I am from Ohio.

Ms. WATERS. What is it like in Ohio?

Mr. NABORS. Well, I am out in Sandusky, which is a really small
town outside. But—

Ms. WATERS. What is it like in Sandusky?

Mr. NABORS. Well, the average house sells for between $80,000
and $120,000 or $130,000.

Ms. WATERS. There is someplace left like that in America?

Mr. NABORS. Absolutely. It is a wonderful place. You should come
visit it.

But consequently, the cost of business is still the same, whether
the house is located in Sandusky, Ohio, or anywhere in California.
You still have to do the appraisal. And as an employer, as a mort-
gage broker, you have to pay rent and you have to pay your em-
ployees.

And so there are a lot of fixed costs.

Ms. WATERS. But there must be a difference between originating
a loan for a house that you just described in Sandusky and a $1
million house in LA.

Mr. NABORS. Well, I would say one, I do not specialize in $1 mil-
lion houses, but I think they ought to require an additional ap-
praisal. But appraisals cost the same. I do not want to speak for
Mr. Hummel.

An appraisal costs the same whether the house is worth $80,000
or $400,000.

Ms. WATERS. No, they do not. I just had this experience. And this
is what I discovered.

I discovered that some lenders have in-house appraisers and they
charge you one thing. Other lenders contract with appraisal firms
and they charge something else. And I also understand there are
mortgage bankers who are doing some loan originations and they
mark up the appraisal fees from the people that they contract with.

People they contract with charge you $500; then the mortgage
banker marks it up another $200. So it is not the same. I know
that.

I have had a great learning experience recently in trying to nego-
tiate a jumbo loan. And I will tell you, I learned a lot.

So it is different. I mean, I was so amazed at the difference be-
tween the appraisal price of one lender and a mortgage banker that
I thought, “How do they do this?” They do what they want to do.

Mr. NABORS. Well, the in-house appraiser is a salaried employee
of the bank. The outsourced appraiser is, for the most part, being
paid as-is.

In Ohio, it is against the law to mark up third party fees. So if
the appraiser charges us $250, which is the going rate right now
in Ohio, we can only charge the customer $250. It is against the
law in Ohio to mark up.

Ms. WATERS. Ms. Guilfoil, is that true in California?
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Ms. GUILFOIL. Actually, I was just thinking about this. The ap-
praisal fee that we charge for our loans has stayed the same from
when the houses cost $120,000 and now they are going for
$400,000; it is still the same appraisal fee. The fee has not been—

Ms. WATERS. What is it in California that would allow a mort-
igagg banker to mark up the fee? I mean, is that not against the
aw?

Ms. GUILFOIL. It is not against the law. It is basically what the
market will bear, which is partly why these—the APR and you
need to know how to aggressively shop to know what it is that you
are paying for these loans.

Ms. WATERS. Well, the average person does not know what a
good appraisal fee cost is. I mean, I had no idea until I saw the
difference. But I decided that I did not like kind of the overall atti-
tude at one lender. And I said, “Well, let me check around and
see.” And I saw this great difference.

You know, literally what I think the average consumer is con-
fronted with are a lot of fees that they have no idea what the
standard is. You just have no way of knowing.

And in one sale of a piece of property I had, this little house I
had for years I decided to sell, there was something in there, a
$2,000 fee in Los Angeles, something about a county transfer fee.
And I called the county to find out what this was.

And they said, “Hey, we do not have anything to do with that.”
And then when I talked to the real estate person, they said, “You
can get rid of it.”

I mean, it was not even real. So how is the average consumer
supposed to know all this stuff?

Ms. BOULDIN-CARTER. Financial literacy.

Ms. WATERS. No.

Mr. HUMMEL. And through disclosure. One of the things that we
have been big advocates of is on that disclosure, it should state
what the appraiser was paid, not what is being collected for ap-
praisal services because 1 know for a fact that services I provide
for different lenders, dependent on the complexity of the assign-
ment, they may order a different type of appraisal, which will cost
more.

And it is possible that they do not have any appraisal.

Ms. WATERS. Oh no, they have drive-bys.

Mr. HUMMEL. They use a valuation model and they still call it
an appraisal when a true appraisal has not been done.

Ms. WATERS. Yes, that is right.

Mr. HUMMEL. So that consumer is being misled into believing
that they are getting professional services.

Ms. WATERS. But I learned about that. I learned about the drive-
by appraisal.

Ms. GuiLFoIL. Congresswoman, I think this is exactly why legis-
lation is needed because you cannot expect the consumer to pos-
sibly understand all of these nuances. And I am a firm believer in
financial education.

But we can only serve a very small percentage of people that are
out there getting loans. And they are being taken advantage of.

The world of mortgage lending has become so complex over the
last 10 years or so and the burden of responsibility is placed solely
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on the shoulders of the consumer. And that is an unfair position
to place consumers and expect them to become fully educated with-
out Federal relief.

Ms. WATERS. You are absolutely right. And while I have a great
respect for financial literacy and all of that, I literally needed to
take the deal to a friend who is in the business to take over this
with me and help me to understand what I am getting into and
how it all works.

And I want to tell you, I was embarrassed, sitting on this com-
mittee, when people think I know something about all of this, only
to discover I knew very little. And I would not have been able to
finalize this package in any reasonable way without the assistance
of my friend, who is an expert.

And most people do not have that. So thank you very much.

Chairman NEY. Thank you.

Mr. Miller?

Mr. MILLER OF NORTH CAROLINA. Thank you, Mr. Chairman.

Mr. Nabors, I have already spoken to mortgage brokers from
North Carolina. And I certainly welcome that you need to talk with
mortgage brokers and include them in any discussions on what
Congress should do about this topic.

I have some questions based on your testimony and other testi-
mony earlier today about yield spread premiums. I understand that
yield spread premiums are paid by the lender rather than by the
consumer.

And so it would be instead of the commission paid by the con-
sumer upfront?

Mr. NABORS. Well, our customer would have multiple options.
They could choose to pay whatever our fee is all upfront.

Mr. MILLER OF NORTH CAROLINA. Right.

Mr. NABORS. They could choose to pay part of it upfront and
have the other part paid by a yield spread premium. Or they could
choose to have it completely paid by a yield spread premium.

Mr. MILLER OF NORTH CAROLINA. Okay. So there would be some
instances when a consumer would pay both a commission and a
yield spread premium?

Mr. NABORS. Yes. And that would be fully disclosed to them.

Mr. MILLER OF NORTH CAROLINA. Okay. Well, would the yield
spread premium then, the combination depend upon what the con-
sumer was paying in interest?

Mr. NABORS. It would determine what the interest rate would be
to the consumer. And it would also depend on what the consumer
felt was the best way they wanted to handle that transaction,
whether they wanted a no-cost loan and they wanted—

Mr. MIiLLER OF NORTH CAROLINA. You agree that an upfront com-
mission should be included in the fees and points trigger under any
statute Congress passes?

Mr. NABORS. Yes.

Mr. MILLER OF NORTH CAROLINA. But yield spread premium, you
think should not?

Mr. NABORS. Yield spread premium, we feel, is already captured.

Mr. MILLER OF NORTH CAROLINA. Well, if they are doing the
same thing, if you shift it from one to the other, why shouldn’t both
be included in the points and fees?
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Mr. NABORS. The problem is that the only ones required to dis-
close yield spread premiums are mortgage brokers. The rest of the
industry that is getting yield spread premium is not required to.

So if you were to force mortgage brokers to include it in its cal-
culations, it would—

Mr. MILLER OF NORTH CAROLINA. Right, but if it serves the same
function as the commission upfront, if you shift it to the back end
to a yield spread premium, shouldn’t you therefore have some room
}eft ?in the points and fees trigger to reflect it there without any ef-
ect?

Mr. NABORS. Well, I guess. As I said, our concern at NAMB is
the fact that yield spread premium, mortgage brokers are the only
ones that have to report it, so that other people would—other lend-
ers and bankers who are charging the exact same fee because the
payment is the same and the rate is the same would not fall into
the HOEPA trigger.

Mr. MILLER OF NORTH CAROLINA. I have a couple of documents
here that are apparently from public sources: one from the
MBA’s—Mortgage Bankers Association—sub-prime handbook and
the other is apparently just off the Internet. And both, although
they are both public documents, both do say that these say that
these are not for distribution to the general public, but are for
mortgage professionals only.

They both list their wholesale mortgage rate sheet. They both list
credit scores down one side, maximum loans on the other and in-
terest rates for people with different scores.

And then this one was from Argent Mortgage Company. It ap-
pears to say that any mortgage as much as one point higher than
what would be here, based on the FICA score, would result in a
payment rebate of .5. Is that a yield spread premium?

Mr. NABORS. I am sorry, could you say that again?

Mr. MILLER OF NORTH CAROLINA. Sure. Do we have a copy I can
give you? I am not sure we do.

This is from Argent Mortgage Company. It has down one side the
credit score. Across it, it is the amount that it will finance. And
then, within that grid—it shows the loan to equity at the top.

And then within that grid, it shows an interest rate.

Mr. NABORS. Right.

Mr. MILLER OF NORTH CAROLINA. At the bottom, it appears to
say that if the interest rate is 1 percent higher, that there is a
bonus to be paid of .5, if it is one point higher. If it is two points
higher, the bonus to be paid is .75.

Is that a yield spread premium?

Mr. NABORS. You know, I do not do business with Argent.

Mr. MILLER OF NORTH CAROLINA. But you do business. I mean,
you do business with other lenders.

Mr. NABORS. Right.

Mr. MILLER OF NORTH CAROLINA. Is that the way yield spread
premium rates works?

Mr. NABORS. I understand the tiered pricing. But I have never
dealt with someone that had anything like that on the bottom.

Mr. MILLER OF NORTH CAROLINA. Okay.

North Carolina’s law does not include yield spread premiums in
the calculation of points and fees. But it does have a steering provi-
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sion in law requiring a mortgage broker to make reasonable efforts
with lenders with whom the broker regularly does business to se-
cure a loan that is reasonably advantageous to the borrower, con-
sidering all the circumstances, including the rates, charges and re-
payment fees, terms of the loan and the loan options for which the
borrower qualifies with such lenders.

There is no exception to that. That is a blanket requirement.

Why should there not be such a blanket requirement in the law?
I believe that the Ney-Kanjorski draft—and we all can see that
these are works in progress—provides an exception that if a bor-
rower signs something saying they waive that duty not to be
steered—not to have been steered—then there is no such require-
ment.

Why should there not be a provision like North Carolina’s provi-
sion in Federal law? Why should there be an exception to that?

Do you think that should be your duty? That you should be
under a duty to use reasonable efforts to get a borrower the best
loan?

Mr. NABORS. I believe that mortgage brokers do use reasonable
efforts to get their customers the best loan they can.

Mr. MILLER OF NORTH CAROLINA. Okay. And do you think that
should be a legal requirement?

Mr. NABORS. I think yes, it should.

Mr. MILLER OF NORTH CAROLINA. Okay. And do you think there
should be any exception to that? Do you think that consumers
should be able to sign a one-page document, like this one here from
the earlier testimony, saying that they waive that?

Mr. NABORS. Well, the question is what is in the best interest of
the customer?

Mr. MILLER OF NORTH CAROLINA. Right.

Mr. NABORS. Okay. Different circumstances. In some cases, what
is really best for the customer may seem more expensive, right?

For example, if I can use an example, if you are applying for—
for the most cases, we are talking about money purchase mortgages
here, but we should also be talking about refinances and—

Mr. MILLER OF NORTH CAROLINA. I think we are talking about
refinances here. When you look at loan to value and these loans
are only being made where there is a whole lot of equity in the
house.

Mr. NABORS. Right.

Mr. MIiLLER OF NORTH CAROLINA. I think we can assume that
those are refinances.

Mr. NABORS. Right. But they could also be home equity loans,
where someone just wants to draw the equity in their home out.

If you come to me and say, “Look, I need to borrow $20,000. My
daughter is getting married in 2 weeks.”

Mr. MILLER OF NORTH CAROLINA. Right.

Mr. NABORS. I can come up with two options. I can come up with
a lower case option that gives you the best rate at the lowest cost
and you can have it in 60 days. Or I can come up with, through
another lender, a higher rate with some higher fees and you can
have the money in 10 days. That is your choice.
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Now if the customer does not have the option of exiting out, we
would pretty much have to tell them, “You have to take the 60-day
option.” That is truly the best rate.

Mr. MILLER OF NORTH CAROLINA. Let me give you another exam-
ple. Based on what this appears to say, and that is that a con-
sumer wants to borrow $100,000, and they have an 80 percent loan
to equity rate, their credit score is 620, according to the wholesale
mortgage rate sheet, they should get a 7 percent interest rate.

Instead, they get a 9 percent interest rate. And the broker re-
ceives a rebate—a bonus, a yield spread premium, perhaps, of $75,
$100; well, 75 percent would be, what, $750?

Chairman NEY. Mr. Nabors, the time is way over, but if you
would like to answer that?

Mr. NABORS. Are you using the MBA sheet or are you using the
Argent sheet?

Mr. MILLER OF NORTH CAROLINA. The Argent sheet. They are the
same effect.

Mr. NABORS. As I said, I am not familiar with the Argent.

Mr. MILLER OF NORTH CAROLINA. I am not asking about this. I
am not asking you about this. I am giving you the example, using
this as an example. If that has happened, if a loan is simply 2 per-
cent higher interest rate, no other difference, but as a result of
that, the lender is paying .75 points or I think actually one point
would be more the normal going rate, to the broker, would that ap-
pear to be a violation of a steering prohibition? And why would it
not be?

Mr. NABORS. Well, one, I think it would be yield spread premium
and have to be disclosed to the borrower. I have never seen one
where it was a 1 percent markup paid you one point.

Mr. MILLER OF NORTH CAROLINA. It is usually two. I said two in-
stead of—and that would give you one point. Should the law allow
that?

Mr. NABORS. Well, if you are going to make 2 percent on a loan,
okay? I can say there are many places that you can get a customer
a better deal—and they are in a 2 percent premium or a 2 percent
yield spread premium—than you can at 9 percent on a 620 bor-
rower.

Mr. MILLER OF NORTH CAROLINA. Okay. But unless there is some
difference like that, that does not appear on this sheet, if you just
have a consumer who could have gotten a 7 percent loan on the
very same terms, instead gets a 9 percent loan but the broker gets
a 1 percent additional yield spread premium in addition to what-
ever upfront commission they would have, does that strike you as
something the law should allow?

Mr. NABORS. If that is part of the agreement between you as a
customer and me, as part of my total compensation, that has been
disclosed to you, it would be okay. But if this is a bonus that is
played outside the plan, if it is not disclosed on a good faith esti-
mate or anything else—

Mr. MILLER OF NORTH CAROLINA. So if a consumer signs a piece
of paper—

Chairman NEY. I have to note, we are so far over.
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But, you know, if you would like to follow up with the question
in writing though, Mr. Miller, and have it answered, without objec-
tion, we could do that.

Mr. Kanjorski?

Mr. KANJORSKI. Thank you, Mr. Chairman.

I guess I want to take a point of special privilege. I heard Ms.
Waters conceding that congressmen do not know everything. And
you do not want to tell the general public that, do you?

This is a very complicated field. And while some of the ques-
tioning was going on, we had to concede, as writers of one of the
bills here, that we started out trying to define what a sub-prime
loan was, then conceded we did not have the capacity to put a defi-
nition in the legislation of what is a sub-prime loan.

So we started to go at just characteristics that were common in
loans that are considered “sub-prime.” But one of the points Ms.
Waters, in her conversation with me, pointed out that we have to
protect people. And indeed, we do.

We used to rely on the small communities where everybody had
a lawyer or a priest or a minister, a mentor or a friend and that
the mortgage market was relatively regional or small around that
small town. Now we are into a global market.

Now a lot of us move on a constant basis. Some of us end up in
California, God forbid.

But no, but as a result, we do not have someone to go to that
is knowledgeable. And we basically rely on professionals.

And for better or for worse, realtors, builders, mortgage bankers
are considered professionals. And yet, they are in a competitive
world where they are really trying to make transactions and not
necessarily charged legally with the responsibility of representing
the best interests of the borrower. And we run into great conflict
there.

And I wish that we could almost require all borrowers to take
a financial literacy course to understand how to negotiate and what
questions to ask. And I think that is what you offer some people.

But I am impressed with so many people that do not seek this
out, do not understand it and do not care and are still rather blind
in going into these transactions and, only after the fact, discover
what has been disclosed to them in that stack of documents that
every time I have ever entered into a mortgage, I have signed, but
I could not tell you what is in them because I do not read them.

And I confess to that. And I know Ms. Waters sits home and
reads every document in her closing and knows thoroughly what it
means.

Ms. WATERS. Every line. Every line. Every letter.

Mr. KANJORSKI. But what we have to find is some common bond
here, as to what we cover.

One of the questions, Mr. Hummel, I wanted to ask you in this
area on appraisal: we did not include collusion, but we should, I
think. And what are your thoughts on that, from the appraisal per-
spective?

Mr. HUMMEL. I wholeheartedly agree. And in our testimony, I be-
lieve we indicate that collusion should be included as one of the
prohibited acts.
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We have talked about extortion, coercion and bribery. But it is,
in fact, you know, an “it takes two to tango” operation. The ap-
praisers themselves are not going to be able to perpetrate the fraud
themselves so collusion is a necessary—

Mr. KANJORSKI. I am sympathetic to that, but as a lawyer, I am
thinking about: how do you prove collusion?

Mr. HUMMEL. There are standards in place already, the Uniform
Standards of Professional Appraisal Practice, that allow other ap-
praiser professionals to be able to review a document and state
whether or not that is independent judgment.

Mr. KANJORSKI. Okay.

Mr. HUMMEL. Or whether or not that appraiser has acted in a
manner that is not what his peers would have done; therefore, it
would be in collusion with someone else.

Mr. KANJORSKI. And so I take it your testimony would be that
we should certainly include collusion into the package?

Mr. HUMMEL. Certainly.

Mr. KANJORSKI. The other question on enforcement, what we
tried to do with the Ney-Kanjorski bill was maintain State enforce-
ment and not create a Federal bureaucracy. And particularly with
the nuances of real estate law and financing law in the various
States being as different as they are, we felt that the closer we
could keep it to home, particularly at the State level, at the attor-
ney general level, that would be the best thing to do.

What are your thoughts on enforcement?

Mr. HUMMEL. I am in agreement with using that methodology.
And what does not exist now but would exist under Title IV of
1295 is the authority of such entities such as the appraisal sub-
committees, who have funds available to them, but they do not
have the Federal ability to make grants to States for enforcement.

States right now—the State appraisal licensing agencies—are in
a predicament. They really would like to do what is right, many of
them.

But their funds are restricted. Many of the funds colleted
through appraised licensing fees go into the general fund and
leaves them short of funds able to provide enforcement.

The legislation under Title IV of 1295 would allow Federal fund
grants to go to the States for further enforcement. That way, we
are keeping the enforcement within the State, where the appraisers
are, where the attorney generals are, and given the resources avail-
able for that.

Mr. KANJORSKI. And you are saying we should add that provi-
sion? Or that provision being there covers that problem?

Mr. HUMMEL. I believe that that provision is covered within Title
Iv.

Mr. KANJORSKI. Okay, okay.

Now I if could, Mr. Nabors, the yield spread premiums, some tes-
timony on the earlier panel said that they go as high as 10 percent.
Is that your experience?

Mr. NABORS. I have never seen a loan that had 10 percent yield
spread premium paid on it. And I have been in the business for al-
most 29 years.

Mr. KanJgorskIl. What would your experience say the percentage
would be?
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Mr. NABORS. I would say the average fee a broker earns some-
where now is between 1 and 3.3 percent, depending on the amount
of the loan. And I think that a 10 percent yield premium already
had to throw that loan into HOEPA under the existing conditions.

But I have never seen that in my career.

Mr. KANJORSKI. Do you think we ought to do any requirement of
not just disclosure forms, but a face-to-face language disclosure?
That when certain categories of people come in for borrowing and
they are going to be put in what we consider sub-prime lending
rates, that they be told that this is not a premium rate; this is a
sub-prime rate? And make that a requirement of the law? Would
that make a difference?

Mr. NABORS. Well, one, I think another form for a customer to
sign, I mean, they already are signing like 80 to 90 forms, that
most part overwhelm them.

I think that the ability to us to go through financial literacy and
do more education and to give them the ability to shop rates is
going to be the safeguard against that problem. They are going to
get—the way they are going to get the loan that they are entitled
to is to shop more than one place, to call around and find out what
program best fits their needs.

Mr. KANJORSKI. I understand that.

Ms. GuiLroIL. If I may? I just wanted to tell you that the reverse
mortgage, which is very popular for seniors right now and it is very
complicated to understand and it is not for everybody. There is a
provision in the regulation that if it is a federally insured reverse
molrltgage, you have to obtain counseling and there has to be a fire-
wall.

So the counseling, the person giving the mortgage—and in our
market, Wells Fargo is a big provider of reverse mortgages—they
cannot do the counseling. And you have to go to an approved,
HUD-certified counselor to get the counseling, which we do.

And in many cases, we advise the people that, for what they are
looking for, the reverse mortgage does not make sense, that they
need a home improvement loan or an equity line or something. So
it is not unprecedented to require a firewall of education on the
kinds of loans that can strip people from their equity in their prop-
erty.

Mr. KANJORSKI. And one side of a category because remember
what you are doing here is you are limiting people’s freedom to go
out and buy a home in their timeframe, the type and under the
conditions they decide to do. Suddenly, to some people, you would
be saying, “"Well, you have to go through some sort of process before
you can have the same access to that home, as compared to most
of us.”

That is quite a constriction of freedom there. And how do we bal-
ance that out?

Mr. NaBORS. Congressman Kanjorski, right now, any HOEPA
loan under Section 32 provides additional disclosures, as well as an
additional waiting period to close. So any loan that is under the
new HOEPA triggers as proposed, again not all sub-prime loans,
but those that would fall under the new HOEPA triggers, would in-
clude that.

Mr. KANJORSKI. That is the very highest category.
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Mr. NABORS. Would already include that additional disclosure, as
well as that additional waiting period.

Mr. KANJORSKI. What is that timeframe?

Mr. NABORS. Three days after the initial disclosure before they
can actually close the loan.

Chairman NEY. Time has expired.

Ms. BOULDIN-CARTER. Can I just?

Chairman NEY. Yes.

Ms. BOULDIN-CARTER. I just wanted to say that one of the things
about the financial literacy program that BorrowSmart offers is we
do have a loan comparison chart where, in our classes, be it that
we are talking to the consumer or the practitioner, we educate that
you need to send your clients out to talk to three lenders; ask each
and every lender apples to apples questions.

You then fill in the chart and return it back to the counseling
agency. You are then sitting with an uninterested party who is
going to help you look at the form and decide what is the best prod-
uct for you, what are the costs of that product and what you can
afford to pay.

Mr. KANJORSKI. That is great advice, but a lot of people do not
take it. And the question is: should we enforce it by law or regula-
tion? That is the question.

Ms. BOULDIN-CARTER. If you enforce it by law, people are going
to go to the classes, but they may not necessarily get what is being
delivered. If you make it available and make sure that we do some-
thing in terms of PSAs, 1-800 telephone numbers, as Congressman
Scott has spoken about; we put it out there so that people know
that they have an option.

Homeownership is about options, about education and about fi-
nancial literacy. And we have to make sure that families under-
stand it, because when they understand it, we do not have neigh-
borhood decay and individuals take that house and continue to
have a home.

Chairman NEY. Thank you. Just a point of clarification before we
move to Mr. Scott, do the people take that checklist and take it to
the lender and check it off, ask them the questions?

Ms. BOULDIN-CARTER. Absolutely.

Chairman NEY. Thank you.

Mr. Scott?

Mr. ScorT. Thank you very much, Mr. Chairman. And I was able
to catch some of the testimony, as I was in the process of another
meeting back in my office, so I did not miss it all entirely.

Ms. Carter, first of all, let me thank you for your recognition of
the value and importance of financial literacy and financial edu-
cation and thank you for the kind words you had to say about this
committee’s efforts and our willingness to include financial edu-
cation, a toll-free number and resources to help get financial lit-
eracy into the hands of our targeted group.

Because information is the key. He who has information is pow-
erful. He who is not is a victim of predatory lending. That certainly
has been the case.

Let me ask you, Ms. Carter, how can we keep track of unsavory
lenders who target vulnerable populations, earlier rather than
later, after the damage has been done?
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Ms. BOULDIN-CARTER. I really believe that what happens is the
counseling agencies in the individual communities are the best rec-
ordkeepers. These are the individuals that actually work with the
consumers in their neighborhood. They know who are the lenders
who are preying upon their families that they are working with.

When you were talking about families that are being offered
these deals that are too good to be true, they just are not true. And
as we train nationally, one of the things that we find out is the
counselors that we are training or the practitioners that we are
training, they can name names.

They can tell you who are the individuals that are in these urban
communities, that are in these low-to moderate-income commu-
nities. One of the options that we would be able to—that I believe
could be enforced would be the 1-800 number would be taken a
step further so that practitioners would have an avenue to report
who is doing the unscrupulous lending in their individual commu-
nities.

Mr. ScorT. Yes, and that is exactly why we feel that the 1-800
number is so vital to any effort, because it is two-way. It gives us
an opportunity to measure the size and scope of the problem. It al-
lows us to be able to get that kind of information. If we can get
individuals to call in and when they ask for assistance, we will be
able to also ask them back a question or two.

That is what is critical. Education is not a one-way street. It is
a two-way street.

A one-way street for information is called propaganda. A two-way
street is education, give and take and back and forward. And that
is why we feel an important ingredient in this process is that we
have a fully staffed individual on each end of the conversation.

Mr. HUMMEL. Congressman Scott, if I may? You were asking how
do you find about this unscrupulous lender before it is too late? I
would like to tell you that the appraisers and appraisals are nor-
mally on the front end. And I can tell many times, prior to being
engaged for that appraisal, what the intent of that particular lend-
er is and whether or not they are trying to buy an appraisal or try-
ing to understand the risks of their collateral.

And if we had available to us, being one of the practitioners, that
ability not just to call an 800 number and say, “Hey, there is some-
one out here that is using inappropriate pressure and fraudulent
practices,” and not only give a call to that 800 number, but to have
a mechanism in place, that if that was a currently unregulated
broker, that that person be regulated.

And that is part of what we are trying to accomplish here, I be-
lieve, is a more regulation of the unregulated individual so when
they pull those stunts, we have the ability to provide enforcement.

Mr. ScorT. And when you have that 1-800 number out there,
those who have a desire to engage in that activity will know that
there is something out there that could report them.

I am also concerned that many predatory loans are targeted to
homeowners for second mortgages or home improvement loans.
Can any of you provide recommendations for how financial literacy,
financial education can be provided to families after they have pur-
chased their house?
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We are going to take this in steps. We know that the whole home
purchase entity is a step-by-step process. It is the most funda-
mental activity we can do to start on a road of productive wealth,
earnings, tax revenue for a community. It is the cornerstone of our
community.

So not only do we want the literacy and education out there to,
as we start the process, but also how you keep that home. What
are the financial decisions that have to be made?

So I just wanted to get recommendations from you all that we
might look at, that would help us with that.

Ms. BOULDIN-CARTER. Part of the training and the major focus
of BorrowSmart is to educate the equity borrower. And the forms
that we have available to the borrower, on one side of the form, as
I have already spoke about, is the comparison shopping.

On the other form is a very simple, your monthly budget. What
can I afford to borrow? What am I looking at? What type of interest
rate would best fit me at this point in my life?

What do I want to do with that money? How am I going to con-
tinue to create wealth with homeownership if I take my dollars out
of there? What is a good reason for me to take my dollars out of
there?

This is exactly what BorrowSmart training does for the practi-
tioner and for the consumer.

And quite frankly, Congressman Scott, we will be in Atlanta
doing this training with HUD on June 8th. And we have already
left notification for your staff in Atlanta.

Mr. Scott. Oh, great.

Ms. BOULDIN-CARTER. They are signed up to attend the training.

Mr. Scort. Wonderful. Wonderful. My crackerjack staff is on the
ball. Wonderful.

Ms. Carter, in your testimony, you detail the important work
that grass roots organizations are doing to promote homeowner-
ship. How can we supplement their efforts without recreating the
wheel, so to speak?

Ms. BOULDIN-CARTER. I do not think we need to recreate the
wheel; I agree with you very much. The problems with grass roots
efforts are dollars, dollars, dollars.

There is so much to be out there and there are so many individ-
uals that need to understand what homeownership means to them-
selves, to their communities and to the school districts. There are
not enough dollars that are going into first-time homeownership
counseling. And there certainly are not enough dollars that are
going into equity counseling.

We need to have dollars so that when individuals go, there is
someone there to open the door. We need to have enough non-profit
counseling agencies so that individuals that have a question do not
have to seek; they know that they can go to a local urban league,
a HUD-based counseling agency, to a church, to United Way, that
those agencies are there and that the necessary questions can be
answered.

With financial literacy, you empower families. And those families
are able to hold onto the wealth that you just spoke about.

Mr. Scort. Now you have examined the language in our bill on
financial education and financial literacy.
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Ms. BOULDIN-CARTER. Yes.

Mr. ScotrT. Various components of it; the 1-800 number, which
we have had pretty good discussions on and everybody sees the
value of that with the two-way fully staffed. Another part of that
is to make grants available to grass roots organizations, to like the
Urban League, like AARP, ACORN, NAACP, church groups, that
have the credibility with the targeted groups.

Are you satisfied with where we are with the language in that
bill? Do you see where we might need to add something to it?

Ms. BOULDIN-CARTER. My thoughts on that language—

Chairman NEY. Just to note, the time has expired. But if you
would like to answer?

Ms. BOULDIN-CARTER. Okay. The only comment I would have on
that—and I would be happy to talk with you later about it—is that
we have to recognize that not all organizations are HUD-approved.
And because they are HUD-approved, that does not mean that they
are not a good counseling avenue.

So the only thing that I would like to say is that we need to look
holistically to individuals that are out there, in the community,
that are doing the grass roots counseling. Whether they be HUD-
approved or not, they are value-added.

Mr. ScotTT. Yes, one final little point. I was just wondering: do
you have any apprehensions or concerns about the effectiveness of
this program if it is placed in HUD, especially in view of some of
the latest evidence of dismantling of HUD and a lack of housing
programs going in there, but being dispersed out to Commerce and
out to Treasury?

Perhaps we may need to ask the question: is HUD the right
place to put this program for it to be most successful, in an agency
that would care about it and make it work? Is HUD that place?

Chairman NEY. We need a quick wrap up because we are way
over.

Ms. BOULDIN-CARTER. And I am just not sure if HUD is the right
place because of all of the areas that you mentioned and all of the
things that are going on. And my final comment would be: if it is
placed with HUD, HUD generally only funds HUD-approved agen-
cies. So that would leave out a lot of community-based agencies
and faith-based agencies.

Chairman NEY. Mr. Sherman?

Mr. SHERMAN. Thank you. Perhaps our two business witnesses
could try to clarify, at least from their own experience, what kind
of default rates sub-prime loans tend to have? We have had wildly
different estimations on that.

And I realize you folks are at the originating side. But do you
have any comment on this great dispute of whether the average
sub-prime loan is 2 out of 100 or 20 out of 100 that go into fore-
closure?

Yes? From the Appraisal Institute or the mortgage brokers?

Look, if this is outside our expertise, I realize it.

Mr. NABORS. It is definitely outside my expertise.

Mr. SHERMAN. Okay. Let me ask a question that is closer to your
expertise. What is the average YSP that a sub-prime borrower is

paying?
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Mr. NABORS. Again, it can vary from area to area and how they
want to be compensated. I can only speak for the knowledge I have
in Ohio. It is usually about a 1 percent yield spread premium.

I would point out, there was just a Georgetown study that was
given at the Federal Reserve that found that people that use mort-
gage brokers, on average, pay a 1 percent lower rate than if they
go directly to a lender and pay 1 percent less in closing costs and
fees than if they go directly to a lender.

Mr. SHERMAN. So you save 1 percent? You save money, even
{:hm(l)gh you are paying the yield spread premium, you are paying
ess?

Mr. NABORS. Even with it included.

Mr. SHERMAN. Should there be a new disclosure requirement to
simply tell the borrower exactly what the mortgage broker is re-
ceiving?

Mr. NABORS. Currently, there is. It is both on the good faith esti-
mate and on the HUD-1 settlement statement.

Mr. HUMMEL. Congressman?

Mr. SHERMAN. Yes?

Mr. HUMMEL. I am sorry, but I now have an answer to your last
question.

Mr. SHERMAN. Right.

Mr. HUMMEL. And the answer is actually coming out of a paper
which I would respectfully ask be submitted within the testimony.

Mr. SHERMAN. I would hope the chairman would allow that docu-
ment to be added to the record.

Mr. HUMMEL. And what is that indicating, from their studies—

Mr. SHERMAN. I ask unanimous consent that that be made part
of the record.

Chairman NEY. Without objection.

Mr. SHERMAN. Thank you.

Mr. HUMMEL. And within that document, it indicates a wide
range that you have been hearing, but anywhere from 10 to 34 per-
cent, from the study that they have conducted.

Mr. SHERMAN. Ten to 34 percent go into what? I mean, because
there are so many definitions of default. You can be late; you can
be in default; you can be “in foreclosure” or you can be to the point
where you lose the home. Do you know what they are defining
here?

Mr. HUMMEL. With all due respect, I am only quoting what they
indicated. And you can read the report from there.

Mr. SHERMAN. Okay, well, it will be part of the record. And we
will all enjoy reading it.

Now you talk about inappropriate pressure on appraisers. It oc-
curs to me that appraisers work for those placing the loan—you
know, for the lender or the mortgage broker. And certainly, the
people involved want the loan to close. Many of them are on com-
mission.

And the appraiser wants to be selected for the next appraisal. I
mean, I can see inappropriate pressure. If somebody pulls a gun on
one of your guys, that is a problem.

But there is always the implication that the next job will go to
the appraiser that helped this loan close. And it also occurs to me
that a lender or mortgage broker who is paying your member dou-
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ble or triple the regular rate would be a particularly coveted as-
signment.

What do we do to prevent appraisers from being overpaid and se-
lected on a made-as-instructed basis?

Mr. HuMMEL. That is the essence of what Title IV under 1295
attempts to do, and that is providing the oversight for those scoun-
drels that call themselves appraisers that do exactly what you are
talking about. Now within my professional organization, it is very
close to what 1295 suggests, is put in place an enforcement proce-
dure so when this is brought to the attention of officials, that this
person is not acting properly—that being the appraiser—they can
have enforcement procedures.

Mr. SHERMAN. Who would bring this to the attention of the regu-
lators? You have a borrower who is getting a loan and thinks he
is buying a home that is worth $300,000 and is getting to move
into a home and thinks he has a good deal.

You have people in the lending professions who are closing the
loan. You have an appraiser who, in my example, is being paid
double the regular rate.

Now who is going to drop a dime on this transaction, at the be-
ginning? Now 5 years later, when you cannot pay and you cannot
sell the home for the amount of the mortgage, I could see somebody
being upset.

Mr. HUMMEL. Right, exactly. And that is the unfortunate situa-
tion is that they always find out after the time bomb has already
exploded. And so what we are looking for, within this Responsible
Lending Act, is provisions that, number one, put that appraiser on
notice that we are going to come back, even if it is 5 years later.

Now unfortunately, that has already hurt someone. Number two,
put into place the educational requirements at a level, instead of
the minimum requirements we have now, educational requirements
that it have the lenders going to the highest level, the qualified
professional designated appraiser, rather than the State mandated
minimum.

The type of legislation like that would encourage the use of these
individuals. The types of environments that would allow apprais-
ers—

Mr. SHERMAN. Well, let me propose one idea. I do not think it
will catch on. What if all certified appraisers were simply selected
by lot to do an appraisal so that it doesn’t matter how high you
came in on the last appraisal, for a particular lender has nothing
to do with whether you get the next job?

Mr. HUMMEL. That is a system that is used well within the Vet-
erans Administration. And it is a system that FHA had used in the
past. And I find that to work very well.

Mr. SHERMAN. Turning to the other two witnesses, first, I have
a new homebuyers fair in my district next week and I do not know
if the gentlelady from Inglewood would want to come up or could
recommend anybody else?

Ms. GUILFOIL. No, that is too far away.

It is the valley. Just kidding.

Mr. SHERMAN. And they ask us why we want to secede.



106

Ms. BOULDIN-CARTER. We will certainly send you some budgeting
forms and some cost comparison forms and we will get them to you
by the end of this week. We will be happy to do that.

Mr. SHERMAN. Why thank you.

Ms. GUILFOIL. Do you have a question? I mean, if you were seri-
ous, we do do homebuyer education.

Mr. SHERMAN. Yes, basically if you want to come, we have a
table for you. And it is in the valley, which just makes it so won-
derful.

Mr. NABORS. Congressman, our California affiliate would be
happy to attend.

Mr. SHERMAN. Oh, absolutely. I think you folks may already be
involved. But let’s close the loop here. And I should be inviting all
four of you.

So let me know.

The question I have for the first two witnesses are: do we need
more uniform standards for certified housing counselors?

Chairman NEY. I would note we are out of time. But if you would
like to conclude answers to that.

Ms. GUILFOIL. I think it is a simple answer. Yes, I think it is
critical.

b 1(\1/Is. BoOULDIN-CARTER. I think it establishes a baseline for every-
ody.

Mr. SHERMAN. Well, I look forward to seeing you all in the valley.
And I know that Maxine is going to be our keynote speaker, open-
ing the housing fair.

Ms. WATERS. I turn down all requests from the valley.

Chairman NEY. And we are going to hold very strict to 5 minutes
for Mr. Davis.

Mr. Davis OF ALABAMA. Mr. Chairman, it has been 25, not 5, I
thought this afternoon.

Let me kind of conceptually ask you all a little bit about the pre-
emption debate because we have had a lot of questions about the
specifics of what should be regulated, what should not be regu-
lated. But I want to ask you kind of a broader set of questions.

Obviously, I think there is a pretty strong sentiment among not
everyone, but most people on both sides of the aisle of this com-
mittee that there should be some kind of national standard. The
debate arises over whether that standard should be a floor, with
the States being able to ratchet above that standard, or whether
that standard should be preemptive, which is what Ney-Kanjorski
seeks to put in effect.

Now in most areas of civil law in this country, from products li-
ability to medical malpractice to non-mortgage-based areas of con-
sumer finance to the level of discrimination protection that is pro-
vided, to the extent of family and medical leave benefits that are
extended, in most areas of civil regulation in this country, the
States have a broad amount of ability to essentially do what they
want to do, depending on the political climate in their States and
the public policy sentiments in their States.

It is unclear to me, frankly, why mortgage lending should be
treated differently from the way that we conceive of public policy
in this country. It is unclear to me why there is something unique
about the mortgage industry that makes it vulnerable to what you
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all describe as a patchwork of 50 States, when obviously that level
of vulnerability exists in virtually every other aspect of American
society.

Mr. Nabors, what is your response to that? What is it that is so
unique about mortgage lending that makes you cry out for preemp-
tion?

Mr. NaBORs. Well, I think that buying a home is the American
dream. And keeping that home is a continuation of the American
dream.

And so I think housing has always been treated differently than
buying a car or anything else and needs to be. We need Federal
preemption because of not only the differences in the States, but
the localities.

It is causing tremendous problems with lenders who do not un-
derstand which area they are allowed to go into and which area
they cannot. And it has caused, in many cases, discrimination.

Let’s use the City of Cleveland as an example, as compared to
the City of Dayton in Ohio. Ohio passed a law that says Ohio will
regulate the mortgage industry. The City of Cleveland and the City
of Dayton both determined that they wanted to go higher than
those thresholds.

In the case of Dayton, the Dayton ordinance was ruled illegal.
But in the case of Cleveland, it was ruled legal. So we have a con-
flicting law.

And another part of the problem is that the way a lender cannot
tell, okay, can I do business in Cleveland? How am I going to deter-
mine, because they are on a national basis, that property is located
in Cleveland per se?

Mr. DAvis oF ALABAMA. Well, let me ask you a question about
that proposition because I understand your argument, that the
more regulations, the more regulatory frameworks there somehow
would shield or a deterrent because people simply do not want to
deal with such a wide variety of laws. Let me ask you this.

California, for example, has what I think is regarded as a pretty
strong statute, a pretty strong regulatory environment. Is there
any particular indication that the number of people getting mort-
gages has diminished in California since this statute was enacted?
Anybody have an answer to that?

North Carolina. North Carolina has what is viewed as being a
pretty far-reaching statute. Any indication that the number of
mortgages extended in North Carolina has diminished since the
statute was enacted?

Mr. NABORS. Well, you could say, okay, the number of mortgages
have not diminished. But have they kept pace with the percentages
of the increased volume of mortgages in other areas—for example,
Ohio or Pennsylvania?

And I do not think North Carolina has kept pace with the other
States, as far as new mortgages being generated.

Mr. DAvis oF ALABAMA. Well, what about New York? New York
City has a municipal ordinance. The State has a fairly comprehen-
sive State ordinance. Any indication that New York is not a fairly
robust market for people who want to participate in the mortgage
industry?

You ladies are shaking your heads “no” at that.
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Ms. BOULDIN-CARTER. No.

Mr. Davis OF ALABAMA. The point that I am making, Mr.
Nabors, is I understand conceptually that obviously the industry
wants as little regulation as possible. I understand that. And I un-
derstand that the industry wants to respond to as few regulators
as possible.

But that would also be the wish of the automobile industry; that
would be the wish of every industry that I know of in America. And
the only reason to honor that, it would seem, would be if we some-
how thought that there would be a deleterious impact on con-
sumers.

If there would be an adverse impact on consumers, then we
would actually constrain the availability of credit. Now what I am
hearing is that, in the places that have a strong regulatory envi-
ronment, there is no reason to think that credit has been unfairly
c%rllstrained. There is no reason to think that credit is less avail-
able.

Do you ladies agree with that?

Ms. BOULDIN-CARTER. I mean, I think that what it does in all of
the States—and I am from Ohio as well—I think that it does when
we have regulations in place, it is a protection mechanism for those
that are preyed upon the most. And if we have regulations that are
going to be enacted by the Federal Government, then we have a
standard.

If you want to go past that standard, that is fine.

Mr. DAviS OF ALABAMA. Mr. Nabors, I would pose this question
to you. Obviously, there is also wide agreement—certainly there
was from the last panel—that the incidence of sub-prime lending
in minority communities is not entirely market-based, that there
niay be an element of what we think of as actual discrimination in
place.

We all agree that there is sub-prime lending to all kinds of fami-
lies, older people, all kinds of people who do not necessarily eco-
nomically fit in the category that would make them prone for sub-
prime. In other words, what we have right now is not working.

So to some of us, that suggests that we do need a national stand-
ard. But it also may suggest that we need to allow the States to
keep innovating.

And what I am trying to pinpoint is: what is the adversity to the
industry, as opposed to just not wanting it? What is the genuine
adversity to the industry if the States are allowed to regulate until
somebody, somewhere gets it right? Because what we have right
now is obviously not working.

Mr. NABORS. Well, we feel we need a national standard for two
reasons. I mean, there are a lot of States out there that still do not
have any regulations.

Mr. DAvIS OF ALABAMA. Now everybody agrees there needs to be
a baseline, minimum national standard.

Mr. NABORS. There needs to be a base.

Mr. DAvis oF ALABAMA. Nobody questions that.

Mr. NABORS. But in many cases, States have gone too far. Geor-
gia would be a fine example. They needed to roll back what they
had put in because it was actually hurting the consumer.

So we feel that the best approach is a national platform.
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Mr. Davis oF ALABAMA. The last point I will make, because my
time is out too, everyone cites the Georgia example, Mr. Nabors,
but it strikes me that the Georgia example frankly is the lesser of
the opposite proposition. Georgia enacted a law that went too far;
the market responded. The legislature corrected that and now we
are kback to another baseline. That is kind of how the process
works.

And frankly, out of 50 States, Georgia is the only example that
I eveg hear of an excessive law that was passed. And it was cor-
rected.

So my sense, when I hear the Georgia example, is the over-
whelming majority of the time, these States have not passed laws
that have been excessive. And when they do it, the political process
corrects that. That is kind of how our life works.

er. NaBORS. Congressman, New Jersey would be another exam-
ple.

Mr. DAvis OoF ALABAMA. Well, okay, let’s take New Jersey. Has
the level of lending in New Jersey gone down in the last several
years? Has the availability of lending for people who need it dimin-
ished or dried up in New Jersey?

Mr. NABORS. I believe it has. Yes, sir.

Mr. DAvVIS OF ALABAMA. You believe it has.

Mr. NABORS. I can get you statistics on that. I do not have the
exact statistics. But yes, it has.

Mr. DAvVIS OF ALABAMA. All right.

Thank you, Mr. Chairman.

Chairman NEY. I want to thank the members of the panel and
thank the members of the committee here today, everybody for
their patience and what was a long, but I think very important
hearing. And without objection, the written statements will be
made a part of the record for any follow-up.

The chair notes that some members may have additional ques-
tions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 30 days
for members to submit written questions to the witnesses and to
place the response in the record.

With that, the hearing is adjourned.

Thank you.

[Whereupon, at 4:18 p.m., the subcommittee was adjourned.]
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OPENING STATEMENT OF CHAIRMAN SPENCER BACHUS
JOINT HEARING OF SUBCOMMITTEES ON FINANCIAL
INSTITUTIONS AND CONSUMER CREDIT AND
HOUSING AND COMMUNITY OPPORTUNITIES
“LEGISLATIVE SOLUTIONS TO ABUSIVE MORTGAGE
LENDING PRACTICES”
MAY 24, 2005
Thank you, Chairman Ney for convening this fourth joint hearing of
our two subcommittees to review issues related to the subprime mortgage

lending industry in the United States.

In November 2003 we held a hearing which examined ways to
eliminate abusive lending practices in the subprime lending market while
preserving and promoting affordable lending to millions of Americans. Our
second hearing, in March of last year, focused on the characteristics of
subprime borrowers and the advantages and disadvantages the market poses
to the financial security of these consumers. Qur third hearing last June
explored the role that the secondary market plays in providing liquidity to
the subprime lending industry and creating homeownership opportunities for

Americans with less than perfect credit records.

Today’s hearing will focus on legislative proposals to abate and
eliminate abusive mortgage lending practices. Earlier this year, Chairman
Ney and Congressman Paul Kanjorski introduced H.R. 1295, the
Responsible Lending Act, which contains a number of new and
comprehensive solutions to mortgage lending problems and abuses. The
other major legislative proposal to address this issue is HR. 1182, the
Prohibit Predatory Lending Act, which was introduced by Congressman

Brad Miller and Congressman Melvin Watt. Chairman Ney, Congressman
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Kanjorski, Congressman Watt and Congressman Miller deserve a Jot of
credit for their tireless efforts on this issue over the past year and I look

forward to working with them.

As we have heard at our previous hearings, over the last decade or so,
with low interest rates, a competitive marketplace, and various government
policies encouraging homeownership, a record number of Americans have
had the opportunity to purchase homes. A large number of these new
homeowners have enjoyed one of the many benefits of homeownership --
using the equity in their homes for home improvements, family emergencies,
debt consolidation, etc. Many of these consumers were able to purchase and
use the equity in their homes because of the subprime lending market which
provides millions of Americans with credit that they may not have otherwise

been able to obtain.

Many borrowers are unable to qualify for the lowest mortgage rate
available in the “prime” market — also known as the “conventional” or
“conforming” market — because they have less than perfect credit or cannot
meet some of the tougher underwriting requirements of the prime market.
These borrowers, who generally are considered as posing higher risks, rely
on the subprime market which offers more customized mortgage products to
meet customers’ varying credit needs and situations. Subprime borrowers

pay higher rates and servicing costs to offset their greater risk.

Nationally, subprime mortgage originations have skyrocketed since
the early 1990s. Finance companies, non-bank mortgage companies and to a
lesser extent commercial banks have become active players in this area. In

1994, just $34 billion in subprime mortgages were originated, compared
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with over $213 billion in 2002 and $608 billion in 2004. The proportion of
subprime loans compared with all home loans also rose dramatically. In
1994, subprime mortgages represented 5 percent of overall mortgage
originations in the U.S. By 2002, the share had risen to 8.6 percent, and by
the fourth quarter of 2004, the share had grown to 24 percent.

Unfortunately, the increase in subprime lending has in some instances
increased abusive lending practices that have been targeted at more
vulnerable populations, i.e. minorities and the elderly. These abusive
practices have become known as “predatory lending.” Predatory loan
features include excessively high interest rates and fees, balloon payments,
high loan-to-value ratios, excessive prepayment penalties, loan flippings,
loan steering, and unnecessary credit life insurance. Predatory lending has
destroyed the dream of homeownership for many families while leaving
behind devastated communities. Hopefully today’s hearing will help us

come up with solutions to address these issues.

Let me close by saying that I am committed — as I think all of my
colleagues on the Committee are — to finding ways to put an end to
predatory lending while also preserving and promoting access for all
homebuyers to affordable credit. I again commend Chairman Ney for his
leadership, both in presiding over these important hearings and in advancing

creative legislative solutions to the predatory lending problem.

I look forward to the testimony of our witnesses, and I yield back the

balance of my time.
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STATEMENT OF THE HONORABLE WM. LACY CLAY
Before
The Subcommittee on Housing and Community Opportunity and the Subcommittee on
Financial Institutions and Consumer Credit
“Legislative Solutions to Abusive Mortgage Lending Practices”
May 24, 2005

Thank you for yielding, Mr. Chairman.

In recent years lenders have used various techniques to provide credit to a large segment
of the American population that may have otherwise been shut out of formal credit
markets — those with limited or impaired credit histories and especially those in under-
served low-income and minority communities. Unfortunately, too many families have
been misled and forced into foreclosure, leaving their dreams of being homeowners
unrealized. Their stories have been relived by thousands of American homeowners as
predatory lenders ensnare them with contracts that are designed to collect huge sums in
fees or that will use up all of the equity that one has accumulated. This is an
economically devastating experience for many in the 1% Congressional District of

Missouri.

1 have been working with an effort to set national standards for sub-prime mortgage
lending for the past two years. Lenders have long argued for national lending rules
because they find it hard to comply with often conflicting state and local statues and
many have pulled out of markets that have enacted laws they consider unworkable. 1
support this concept; however, the states’ right to be involved in the enforcement of
predatory laws must be preserved. We agree that the extension of credit is national,

however, real estate lending is local.

My focus has been to find a way to preserve the subprime market while eradicating
predatory lending by exacting severe penalties on those guilty of predatory lending. The

penalties must be swift, severe, enforced fairly, regardless of the size of the offending
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institution. The subprime market is vital to the minority community. We must protect

the good players and weed out the bad ones.

This is not an effort that Members of Congress and advocacy groups have undertaken
alone. The mortgage industry has been instrumental in promoting a cleanup of bad
mortgage practices and corrupt businesses. The industry wants to preserve its customer
base and the resulting business. Their interest is in avoiding foreclosures also. We all
know that we must have both legislation and programs of financial literacy to attack this

beast.

We have a grave problem that must be addressed. We cannot sit idly by and do nothing.
We cannot argue over political positions and come to no agreement or compromise
legislation. We must get something done. This is the beginning of a process of
negotiations not the presentation of a finished product. Let us keep that in mind and get

about the business of getting relief to all of these victims of predatory lending.
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Statement of the Honorable Harold Ford

Subc ittee on Housing and Community Opportunity

Subcommittee on Financial Institutions and Consumer Credit

Hearing entitled: “Legislative Solutions to Abusive Mortgage Lending Practices”
May 24, 2005

Thank you Chairmen Ney and Bachus and Ranking Members Waters and Sanders for holding this hearing on
predatory lending.

I would also like to thank the witnesses for appearing before the committee on this issue this morning,

The impetus for this hearing and the legislation we will discuss are the predatory practices of some industry bad
actors. 1 am a co-sponsor of both Ney-Kanjorski and Miller-Watt because | believe that both bills offer
consurmers protections and are a good starting point for dialogue on this issue.

According to one report, predatory lending costs consumers in Tennessee almost $150 million annually. In
addition, HMDA data shows that African-Americans and Hispanics in my state are more than four times more
likely to purchase a sub-prime loan than whites. My state along with many others has seen the benefit of the
sub-prime market and its ugly side.

In response to an investigative report in “The Commercial Appeal” newspaper detailing the predatory lending
practices of one company in my district, I introduced H.R. 1643, the Borrower’s Bill of Rights.

The Borrower’s Bill of Rights includes a 2-year financial literacy pilot program for 10 middie and 10 high
schools across the U.S., requires plain English on all disclosures on loan forms, requires pre-loan counseling by
a certified HUD counselor via in-person consultation or phone, limits the use of pay day loans and provides
employees who have invested in company stock increased 401K protection.

The final legislation that leaves this committee should be bipartisan and include aspects of all three of the bills.
1 believe that a solution must be found to a practice that costs consumers in this country $9 biilion annually.

TN has tried several times to pass anti-predatory lending legislation and to this point has been unsuccessful.
Many states, including North Carolina have strong laws and argue that federal law should not “pre-empt” tough
state laws. However, strong federal regulation would be a significant improvement over the current laws in my
state.

This hearing is the first step in addressing this issue, I hope this dialogue will lead to a bi-partisan solution to a
problem that affects everyone’s district on this committee.

I look forward to the witnesses’ testimony.

Thanks,
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OPENING STATEMENT OF CONGRESSMAN PAUL E. KANJORSKI

BEFORE THE SUBCOMMITTEE ON
FINANCIAL INSTITUTIONS AND CONSUMER CREDIT AND THE
SUBCOMMITTEE ON HOUSING AND COMMUNITY OPPORTUNITY

HEARING ON LEGISLATIVE SOLUTIONS TO
ABUSIVE MORTGAGE LENDING PRACTICES

TUESDAY, MAY 24, 2005

Mr. Chairman, T am pleased that we are meeting today to examine the issue of abusive
and deceptive mortgage lending, and I commend you for convening this important hearing.

In recent years, the subprime mortgage industry has grown dramatically. In 1994,
subprime lenders underwrote just $34 billion in mortgages. By 2004, this figure had ballooned
to more than $600 billion. As the subprime industry has matured, complaints about abusive
lending practices and concerns about conflicting state laws have also grown.

As my colleagues already know, I have spent several years studying these matters. Asa
result, I have come to the conclusion that there is a genuine need for strong, uniform national
subprime lending standards with appropriate enforcement mechanisms to protect consumers.

Because the problem of abusive lending is complex, it also deserves a comprehensive
solution. Beyond establishing uniform national standards, we need to improve housing
counseling and better mortgage servicing. We also need to enhance appraiser independence and
oversight, and strengthen mortgage broker licensing and supervision. .

H.R. 1295, the bill that I have introduced along with Congressman Ney, achieves these
five important objectives. Several of my colleagues have also introduced their own bills to
address these issues. As a result, I am hopeful that in the coming months we can build on the
growing bipartisan consensus in Congress about the need to address these matters.

Because the adoption of a uniform national standard is a key issue in these debates, I
would like to focus briefly on why we need one. Establishing a uniform national standard will
help to ensure that consumers receive the same set of protections no matter where they live or
from whom they borrow. A uniform national standard will also ease regulatory burdens, level
the competitive playing field, and ensure the affordability of loans for all consumers. ’

We are fortunate to have with us today a diverse group of witnesses. I already know that
they will speak forcefully and candidly about their views in these matters. I also hope that they
will share with us their ideas for how we can improve H.R. 1295, the Responsible Lending Act.

In particular, there are a number of questions that I hope these experts will address: How
should we refine the bill’s preemption language? Should we ban mandatory arbitration and
single premium credit insurance on all loans? Should we also improve upon the bill’s appraisal
independence standard to incorporate a ban on collusion?

In closing, Mr. Chairman, we need to ensure that all homebuyers and homeowners are
appropriately protected in today’s complex mortgage marketplace. Today’s hearing will further
our debates in these matters, and hopefully build a consensus for enacting a subprime lending bill
into law later in this session.
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Opening Statement of Congressman Gregory W. Meeks
for the Joint Housing/Financial Institutions Subcommittee Hearing
in the Committee on Financial Services
May 24, 2005

1 want to thank both the Chairman and Ranking Members of the two relevant
subcommittees for holding this hearing to review a subject which is of critical
importance to this country and certainly to my district. As we are all aware, the
residential real estate market has been fueling the economy for at least the past
four years while technology, airlines, automobiles and other sectors of our
domestic economy have faltered. Secondary mortgage markets combined with
plethoric home financing programs have allowed more Americans than ever to not
only take part in the American dream of owning their own home but to become
entrepreneurs through investing in real estate and/or using the equity of their

primary home to start a small business venture.

In my own district, empty lots where one family homes once stood have been
replaced by two to four family homes, and a beachfront that was cleared for urban
renewal 40 years ago is becoming occupied by luxury homes. In many ways this
is wonderful for the many young families that want to begin building wealth
through the largest purchase that most Americans will ever make; the purchase of

a home. Unfortunately, along with this enthusiasm for home ownership comes
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those who will prey on people’s ambitions.

Not all Americans have excellent credit, and therefore the sub-prime market
provides a necessary service for those Americans who have such a need.
However, as with any other financial transaction in the world, there are those who
will take advantage of the unsuspecting, unsophisticated or desperate. Predatory
lenders, whether they be mortgage lenders, brokers or contractors, take advantage
of consumers lack of knowledge or difficult circumstances through financial
entanglements with excessive fees and/or interest rates that make the loan
unsustainable. I have personally had to get involved with constituents in my

district that have been victimized by such lenders.

As many states have, it is imperative that Congress get involved in this issue so
that we can separate the wheat from the chaff and seek to eliminate the predatory
players from the sub-prime market. This is why I am an original cosponsor of the
Ney/Kanjorski bill and the Miller-Watt bill. I believe that a bi-partisan
compromise that includes the comprehensiveness of Ney-Kanjorski with the fine
tuning of Miller-Watt can provide a bill will benefit consumers and industry and
keep our real estate market on a smooth track. Mr. Ney has approached me about

his desire to develop a compromise bill. 1and my office have been in
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communication with Mr. Watt and Mr. Kanjorski and I am confident that we can

accomplish this goal.
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Opening Statement of the Honorable Bob Ney
Chairman, Subcommittee on Housing and Community Opportunity

Hearing on
“Legislative Solutions to Abusive Mortgage Lending Practices”

Tuesday, May 24, 2004

Today these two subcommittees meet to continue their investigation of the sub-
prime mortgage market and its importance to consumers. In the past few years, Chairman
Bachus and I have taken a great deal of time to investigate and find solutions to the
problem of abusive and predatory lending practices, especially in the subprime market. We
first began by holding roundtables to discuss these practices, subprime lending in general,
and ways to ensure credit availability for those who need and want it. In addition, last
Congress we held a number of joint hearings to continue to investigate this issue that
affects all participants in the mortgage market.

Today, we will move this process forward by examining potential federal legislative
solutions to abusive lending practices. In March, I introduced, along with Congressman
Paul Kanjorski of Pennsylvania, the Responsible Lending Act, which aims to stop abusive
lending practices while allowing the mortgage market to continue to offer affordable credit.
Congressman Kanjorski and I worked long and hard to craft legislative solutions that drew
from the many hearings this committee held last Congress as well as the thoughts and
suggestions of all of those who will be affected by this bill.

Congressman Kanjorski and I believe that we have struck a lot of good compromises
in this bill. We believe this bill provides the most comprehensive, balanced, and effective
set of legislative solutions that any Federal or State bill has ever offered for protecting
mortgage borrowers from abusive, deceptive, and unfair lending practices. We also
understand that, like all legislation, many people have ideas about how it can be improved
further. As we stated from the beginning, we are willing to continue to work to improve
and refine the bill. That being said, we strongly believe that the approach and the
principles embodied in the Responsible Lending Act are the appropriate way to address this
problem.

The United States mortgage market is the deepest and most affordable in the world.
Due to the evolution of unique funding structures for mortgages, Americans pay less for
mortgages than almost anyone else in the world.  As a result, this country has the world’s
highest homeownership rate. However, many consumers have had to pay more for credit
than they should because of abusive and deceptive lending practices. Many state laws, as
well as the mortgage lending industry itself, have done a lot to stop these practices.
Unfortunately, the resulting patchwork of state and local laws threatens to undermine
their intent: to provide affordable mortgage credit to consumers who need it the most.

The time has come for a uniform national standard in this area. The Ney-Kanjorski
Responsible Lending Act recognizes this fact and attempts to strike a balance between
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protecting consumers from unscrupulous practices and creating uniform regulations that
will allow mortgage lenders to offer borrowers affordable credit options.

I look forward to hearing form our witnesses and I want to thank all of them for
taking time from their busy schedules to be with us today. I now want to recognize my
Ranking Member, Mrs. Waters.
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Introduction

Chairmen Ney and Bachus, and Ranking Minority Members Waters and Sanders and
Representatives Miller and Watt, it is an honor to be here today as the voice for over 600
community organizations from across the country that comprises the National
Community Reinvestment Coalition. NCRC is the nation’s economic justice trade
association dedicated to increasing access to credit and capital for minority and working
class families. Our member organizations represent communities from your congressional
districts. Organizations such as the Coalition of Neighborhoods in Ohio, the Community
Action Partnership of North Alabama, the Community Action Committee of the Lehigh
Valley in Pennsylvania, and finally the North Carolina Fair Housing Center where I am
the executive director. We appreciate you convening today’s hearing on an issue that all
of our members have been addressing for the last ten years.

In North Carolina, my organization worked in coalition with the Community
Reinvestment Association of North Carolina, several grassroots community
organizations, and industry to craft, promote, and help secure the passage of the North
Carolina anti-predatory lending bill in 1999. Although North Carolinians enjoy
protection from predatory lending, there are still many states where consumers have little
to no protections at all; we believe that should change.

Predatory lending is fast becoming a national epidemic. Abusive lenders have stolen
billions of dollars in home equity and have taken thousands of homes in foreclosure
proceedings. The abuse is spread throughout the entire transaction process to include
appraisal fraud. Predatory lenders prey on the poor working class, minorities, the elderly
and even our men and women in uniform. Congress has provided plenty of regulatory
relief to lending institutions. It is now time for Congress to provide consumers’ relief
from the greatest property crime of them all — predatory lending. While much attention
has been devoted to regulatory relief for financial institutions, we submit that the time is
now for consumer relief. Congress needs to devote the same attention and provide
consumer relief from abusive lending practices that steal from homeowner equity, which
is the primary or only form of wealth building for most Americans

In my testimony today, I am going to describe the national dimensions of the problem
that includes price discrimination and abusive lending. Iam going to draw upon NCRC’s
Consumer Rescue Fund program, which is a national level program that identifies victims
of predatory lenders on the brink of foreclosure and bankruptcy, and then arranges
affordable refinance loans so that they can remain in their homes. I will also highlight
the results from the national testing of subprime lenders from across the country. I will
then offer recommendations for a national level bill that includes the best elements of the
Responsible Lending Act (HR 1295, Ney-Kanjorski) and the Prohibit Predatory Lending
Act (HR 1182, Miller-Watt-Frank).

Before 1 start my testimony, I ask the Chairmen and Ranking Minority Members if
NCRC’s most recent report using the new 2004 home loan data be added to the
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Congressional record. I would also like to attach to my testimony the names of
community organizations that recently signed onto a NCRC letter to Congress concerning
the recent bills introduced in the House.

What is Predatory Lending

A subprime loan has an interest rate higher than prevailing and competitive rates in order
to compensate for the added risk of lending to a borrower with impaired credit. NCRC
defines a predatory loan as an unsuitable loan designed to exploit vulnerable and
unsophisticated borrowers. Predatory loans are a subset of subprime loans. A predatory
loan has one or more of the following features: 1) charges more in interest and fees than
is required to cover the added risk of lending to borrowers with credit imperfections, 2)
contains abusive terms and conditions that trap borrowers and lead to increased
indebtedness, 3) does not take into account the borrower’s ability to repay the loan, and
4) violates fair lending laws by targeting women, minorities and communities of color.

Predatory lending generally occurs in the subprime mortgage market, where most
borrowers use the collateral in their homes for debt consolidation or other consumer
credit purposes. Let me be clear we are not against responsible subprime lending for
consumers with less than perfect credit.

Pricing Disparities Cannot Be Explained Away

Price discrimination is not often discussed in the context of predatory lending, but we
believe that it is a central element of predatory lending. When a borrower is steered
towards a loan with an Annual Percentage Rate (APR) two or three percentage points
higher than the loan for which she qualifies, the borrower will pay tens of thousands or
hundreds of thousand dollars more in mortgage costs due to the discrimination. This
represents an incredible loss of wealth, which could have been used to send a child to
college or start a small business. In 2003, NCRC released a path-breaking study, entitled
the Broken Credit System, documenting price discrimination on a national level. We
found that after controlling for creditworthiness and housing characteristics, the amount
of subprime refinance loans increased as the number of minorities and elderly increased
in neighborhoods in ten large metropolitan areas. In addition to the NCRC report, two
studies conducted by Federal Reserve economists also found that subprime lending
increases in minority neighborhoods after controlling for creditworthiness and housing
market conditions.

! Panl 8. Calem, Kevin Gillen, and Susan Wachter, The Neighborhood Distribution of Subprime Morigage
Lending, October 30, 2002. See also Paul S. Calem, Jonathan E. Hershaff, and Susan M. Wachter,
Neighborhood Patterns of Subprime Lending: Evidence from Disparate Cities, in Fannie Mae Foundation's
Housing Policy Debate, Volume 15, Issue 3, 2004 pp. 603-622.

3 NCRC, Fair Lending Disparities by Race, Income, and Gender in All Metropolitan Areas in America,
March 2005, available via http://www.ncrc.org or contacting NCRC on 202-628-8866.

National Community Reinvestment Coalition * 202-628-8866 * htip://www.ncrc.org 3



127

NATIONAL
COMMUNITY
REINVESTMENT
COALITION

NCRC has conducted two more recent studies documenting the persistence and
stubbornness of pricing disparities. In a study released in March, we found that pricing
disparities to minorities, women, and low- and moderate-income borrowers are pervasive
throughout the great majority of metropolitan areas in the country.® Using 2003 Home
Mortgage Disclosure Act (HMDA) data, we observed that subprime lenders offered a
greater percentage of their loans than prime lenders to women, African-Americans, and
Hispanics in 100%, 98.5% and 89.1% of the nation’s metropolitan areas, respectively.

Strikingly, the disparities were worst in a number of medium-sized metropolitan areas.

In Macon, Georgia, for instance, subprime lenders made 59.3 percent of their home loans
to African-Americans while prime lenders issued only 13.7 percent of their loans during
2003 to these borrowers. In Corpus Christi, TX, subprime lenders offered 53.1 percent of
their home loans to Hispanic borrowers while prime lenders made just 28.3 percent of
their loans to Hispanics in a metropolitan area whose population is 55 percent Hispanic,
The finding that many medium sized metropolitan areas in states with relatively weak
anti-predatory loans experienced large pricing disparities indicates a need for national
legislation.

We also discovered that as the level of racial segregation increased, the portion of
subprime loans in minority neighborhoods increased faster than the portion of prime
loans in minority neighborhoods, controlling for the affordability of homeowner units.
Again, this finding reveals that lender decisions are not driven only by legitimate
differences in creditworthiness. Instead, the finding suggests intensified targeting of
minority neighborhoods as segregation increases since segregation makes it easier for
lenders to identify and target minority neighborhoods.

On the heels of the metropolitan level study, NCRC released a report entitled, The 2004
Fair Lending Disparities: Stubborn and Persistent. This report was one of the first
studies to examine the new 2004 HMDA data with pricing information for subprime
lenders; the new HMDA data only became available this April on a per lender basis.*
Sampling 15 large lenders that made more than 5 million home loans, NCRC found
glaring price disparities. Of all the conventional loans made to African-Americans, 29.4
percent were subprime. In contrast, of all the conventional loans issued to whites, only
10.3 percent were subprime. Hispanics and Native Americans also received a
disproportionate amount of subprime loans. About 15% and 13.6% of the conventional
loans made to Hispanics and Native Americans, respectively, were subprime loans.
Finally, 15.4 percent of the loans made to women were subprime whereas 11 percent of
the loans made to men were subprime.

# Prior to the 2004 data, researchers have used a list developed by the Department of Housing and Urban
Development of subprime and manufactured housing specialists to document patterns of subprime and
prime lending. For more information about HUD’s list, please see NCRC’s The 2004 Fair Lending
Disparities: Stubborn and Persistent.
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The similarity in disparities between the new 2004 data and the 2003 HMDA data was
striking. In 2003, for example, 28 percent of the loans received by African-Americans
were subprime whereas the figure was 29 percent for the 2004 data. NCRC’s studies
over the years reveal that pricing disparities remain consistent and unsavory lender
behavior is responsible for a significant amount of the disparities. Lawmakers must act
to protect homeowner equity.

We also encourage Congress to carefully study a report that will be released this
Wednesday by the National Council of La Raza, the nation’s largest Hispanic civil rights
and advocacy organization. Jeopardizing Hispanic Homeownership: Predatory
Practices in the Homebuying Market, which will be available to download from the
NCLR website, www.nclr.org, shows that Hispanics disproportionately receive high cost
mortgages that hinder their ability to build equity. This report is more evidence that
minorities are much more likely to receive high cost loans than other borrowers.

Fair Lending Testing Provide Vivid Examples of Disparate Treatment and Pricing

NCRC has recently completed a Department of Housing and Urban Development Fair
Housing Initiative Program (FHIP) Private Enforcement Initiative Grant. Through this
initiative, NCRC conducted subprime fair lending testing of large lenders in six major
metropolitan areas throughout the United States. The results provide detailed and vivid
examples of disparate treatment and pricing in subprime lending based on race and
gender.

NCRC conducted forty-eight tests of 12 subprime lenders with retail outlets serving the
metropolitan areas of Atlanta, Baltimore, Chicago, the District of Columbia, Los
Angeles, and New York City. We conducted this national testing project with the
assistance and cooperation of local NCRC members, community organizations, civil
rights activists, and consumer protection organizations.

The testing uncovered a 45% rate of disparate treatment based on race. In particular, the
testing uncovered several practices that may have a disparate impact upon African-
American consumers, and predominately African-American communities. Additionally,
the testing uncovered a number of instances of sex discrimination. Finally, the testing
uncovered the need for changes in the policies and practices of many of the lenders in
order to make loans more accessible to all consurmers on an equal basis. Moreover, in a
number of the tests, loan staff failed to follow publicly stated lender best practices, such
as referral up to a prime loan for qualified morigage applicants.

NCRC carefully developed testing methodology. NCRC employed matched paired site
visit tests in 40 of 48 tests. The second test type was matched paired telephone tests. In
all of the testing (which was pre-application testing), the tester contacted the lending
institution and indicated that they (the tester and spouse) were interested in obtaining a
home equity loan. All testers were given a profile indicating that they were qualified for
a prime loan. All tester profiles indicated that the testers were married and were long
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time homeowners with substantial equity in their homes. All testers had a low loan to
value ratio (below 80% after the requested home equity loan), a good debt to income ratio
(below the 36% often used for conventional loans), and the tester represented that they
had good credit. While tester profiles were substantially similar, African-American
testers were given profiles which made them slightly more qualified, in that they had
more income, better ratios, higher credit score, longer time in the home and on the job.

The testing results indicated that 45% of the time there was a difference in treatment by
the lender favoring the White tester. The types of differences in treatment detected were:

* Differences in interest rates quoted.

* Differences in information given regarding qualification standards, fees, required ratios,
interest rates, loan programs, and terms of loans.

* Differences in levels of courtesy and service.

* Differences in materials and literature given.

* Differences in number and types of questions asked of the testers.

* The White testers were more often "referred up" to the lender's prime lending division.
* The White testers were more often quoted interest rates.

* The White testers were quoted lower interest rates, or range of rates.

* The White testers were given more detailed information.

* The White testers were often assumed to be qualified, and given recommendations
based upon assumed qualifications.

* The loan officers spent more time with the White testers.
* The White testers were given more advice and recommendations.
* The White testers received more follow-up.

* The Black testers were often asked about the condition of their house; the White testers
were not.

* The Black testers were more often asked what they wanted to do with the money.

The following vignettes provide detail of startling differences in treatment and price
quotes.

National Community Reinvestment Coalition * 202-628-8866 * http://www.ncrc.org 6
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In Baltimore, testers met with the same loan officer at a branch of the subprime affiliate
of a major national lender. The Loan Officer assumed the White tester was overqualified
and without asking any financial questions, told her she could get better rates at the prime
branch of the parent company. The Loan Officer also gave the White tester general rate
ranges. However, the Loan Officer would not give the Black Tester any rate information,
citing the need for a credit check. The Loan Officer crumpled and discarded the Black
tester's application when she would not reveal her Social Security number.

In another test in Baltimore at a suburban branch of a major subprime lender, the White
tester was told of a 5.75%, 30 year fixed interest rate, while the Black tester was told the
30 year rate was 8.85%. The White tester was told the 2 year adjustable rate was 4.99%
and the Black tester was told the rate for that product was 7.6%. The Black tester was
told that since her husband made more money (just slightly more), the lender would rely
on the husband's income and credit. The White female tester was not asked about
income, nor told about this policy.

At the Atlanta branch of a major national subprime lender, the loan officer recommended
to the Black tester that she take out a $15,000 loan, although she was more than qualified
for the $25,000 loan that she requested. The White tester got more information about the
company and their loans, rates, products, and fees. The White tester was told that if her
credit score was above 680 she could get premium rates of 4.9% to 5%. The Black tester
was asked many questions but not given much information. The White tester received an
application, whereas the Black tester received articles and release of information
authorization. The Black tester received a follow up call to her husband.

In Chicago, testers visited the branch of the subprime subsidiary of a major national
lender. The White tester was given extensive information about loan products, rates, and
monthly payments. The loan officer recommended the White tester refinance and said a
30 year fixed rate would be 5.5% and cost $715.41 a month; with an interest only "ARM"
the payment would be $451 a month; a 15 year fixed would be at a 4.3% rate with a
payment of $980. The White tester was told of $1,400 in fees. Conversely, the Black
tester was treated rudely, made to wait 20 minutes and then told the lender does not offer
home equity loans. The Black tester was not given any substantive information, and was
given a referral to other lenders.

As compelling as this testing evidence is, testing is not the end of our story. While
testing focused on the pre-application stage of the lending process, NCRC’s Consumer
Rescue Fund (CRF) reveals alarming and distressing real-life stories of abuse throughout
the application process and the long-term effects of unsafe and unaffordable loans.

Case Studies from the Consumer Rescue Fund

NCRC’s CRF illustrates how abusive tactics have impacted entire communities and

hardworking people. Through the NCRC National Anti-Predatory Lending Consumer
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Rescue Fund (CRF), NCRC and its members work directly with homeowners who have
been victims of predatory lenders in order to give consumers a fresh start.

In the state of Ohio, we are working with over 100 consumers, most of them elderly
minority people, who are being uprooted from homes they have lived in for over 40
vears. These unsuspecting consumers fell victim to a home improvement scam and were
financed into loans that they cannot repay and are now facing foreclosure.

In the communities of Staten Island and Long Island, New York, the Consumer Rescue
Fund is assisting over 100 New York City police officers and fire fighters who purchased
homes from an unscrupulous housing developer and mortgage broker. The broker
manipulated the origination system by quickly dumping the fraudulent loans onto the
secondary market. For these heroic public employees, the American dream of owning a
home has now become their nightmare.

CREF loan files provide evidence that predatory lending often consists of multiple abuses
which combine to push borrowers to the edge of bankruptcy and foreclosure. Ina
California case, a female originally purchased her home in 1999. Over the course of the
next five years, the loan was refinanced or flipped four times; none of the refinances
provided a tangible net benefit, judging by the exorbitant fees, prepayment penalties, and
broker vield spread premiums. The first refinance, which included fees of 5.76 percent,
already tripped over the points and fees trigger of both Miller-Watt-Frank and Ney-
Kanjorski. By the fourth refinance, the borrower’s monthly payments equaled 54.4
percent of her income. The fourth refinance was also a stated income loan which inflated
her income by almost 50%. While some may argue that the borrower received a
“tangible benefit” since she used the proceeds of some of the refinances to finance repairs
and other needs, it is clear that the cumulative impacts of the refinances provide no net
tangible benefit and confront her with an unaffordable loan. Moreover, allowing stated
income loans that exceed trigger thresholds under federal bills is highly problematic as
illustrated by this example.

Another CRF case involves an elderly women in Chester, Pennsylvania, residing in a
98% minority and low-income census tract. In 2000, the borrower responded to a mail
solicitation and sought a refinance loan. The mortgage company financed single
premium credit insurance and disability insurance into her loan amount, contributing to
total fees of over 14% on her loan, well over the Ney-Kanjorski and Miller-Watt-Frank
fee triggers. Despite developing a serious health condition that rendered her unable to
work, she has not received regular payments from her disability insurance. Somehow, in
spite of her reduced income, the borrower has remained in her home since 2000, but has
finally sought help through NCRC’s CRF. For this borrower, the lender has converted
her home from a source of wealth to a source of burden and stress.

In a third case in Ohio, a lender charged 7.4% in origination fees and financed both credit

life and disability insurance into the mortgage. Total fees equaled 14%, again well over
the fee triggers of the Miller-Watt-Frank bill and the Ney-Kanjorski bill. The Good Faith
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Estimate was not executed in good faith as it approximates only about half of the final
amount of fees for the loan.

Lastly, but importantly, NCRC’s CRF program is intervening in a significant number of
cases where borrowers have been victimized by appraisal fraud. In an upcoming report,
NCRC will document the pervasiveness of appraisal fraud across the country by
combining the experience of the CRF program with other evidence. Our study will
elaborate in detail appraisal fraud in a sample of CRF loans. The sample reveals that
about one fifth of the homes were overvalued by more than 50% of their true value, and
two thirds of the homes were overvalued by 15-50% more than their true value.
Inflating appraisals leave borrowers with unaffordable loans that they are unable to
refinance because the loan amounts are higher than the true value of their homes. The
results are too often theft of homeowner wealth, equity stripping, and/or foreclosure.

Need for a Strong and Comprehensive National Bill

NCRC believes that state anti-predatory laws have not choked off access to safe and
sound loans, but have successfully reduced abusive loans. While we believe that lenders
can operate in the current regime of federal and state legislation, we would favor a
national anti-predatory law if it is comprehensive and builds on the best state laws such
as North Carolina’s, New Mexico’s, New Jersey’s and New York’s. It is remarkable that
about half of the states in this country have passed anti-predatory laws, but that still
leaves citizens in half of the other states unprotected from predators. Moreover, the anti-
predatory laws that have been passed on a state level have been uneven. While a number
of states have rigorous laws, several others have relatively weak laws that mostly mimic
the federal Home Ownership and Equity Protection Act. Thus, a strong and
comprehensive national law would provide uniform protection for citizens in all states if
it expands upon the best state laws, does not weaken existing federal law, and also draws
upon and codifies best practices established by industry.

The current evidence and academic research do not support the assertion that state anti-
predatory law fundamentally curtails banks’ lending activities. In a paper entitled “Do
Predatory Lending Laws Influence Mortgage Lending,” Peter Nigro of the OCC and
Keith Harvey of Boise State University conclude that North Carolina’s anti-predatory law
did not affect the subprime market share of loans made to low- and moderate-income
borrowers in North Carolina relative to five other Southeastern states. While the authors
find a small decrease in the subprime market share to minorities, the change is
“significant at the 10 percent level only.” In other words, the change for minorities is
barely statistically significant.’

% “Do Predatory Lending Laws Influence Mortgage Lending? An Analysis of the North Carolina Predatory
Lending Law,” September 2002, Keith D. Harvey, Boise State University, and Peter J. Nigro, OCC, see pg.
14 and 25.
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In a more recent study, Professor Michael Stegman and his colleagues at the University
of North Carolina concluded that the North Carolina anti-predatory law did not restrict

overall access to credit, but did decrease loans with abusive features such as loans with
prepayment penalties beyond three years.®

NCRC is aware that other studies come to opposite conclusions regarding the impact of
anti-predatory laws. Professor Staten of Georgetown University asserts that anti-
predatory law reduces the number of subprime loans to traditionally underserved
borrowers.’ Nigro and Harvey conducted another study documenting declines in
subprime lending after enactment of anti-predatory law by the cities of Philadelphia and
Chicago.® These studies, however, suffer significant data and interpretative
shortcomings. Staten’s study relies on data supplied by a trade association of subprime
lenders. Nigro’s and Harvey’s study does not adequately consider that lenders stopped
lending in the two cities for a very short time period in order to pressure the cities and
their state governments to nuilify the laws.

Regardless of whose studies are viewed with more credibility, it is beyond doubt that an
impartial observer would conclude that the current level of academic research does not
support assertions that state laws unequivocally choke off lending. For each study that
asserts constriction of credit, another study discounts that possibility. Moreover, only
one study, Stegman’s, examines the types of loans affected by anti-predatory law. Until
more studies are conducted with more detailed data on loan terms and conditions, the
most reasonable conclusion is that state anti-predatory laws stop abusive lending beyond
borrowers” repayment abilities instead of causing large scale reductions in loans.

NCRC believes that existing evidence suggests that Congress should not rush headlong
into adopting any ill-conceived federal law since lending markets remain vibrant under
the current rubric of state and federal law. Congress has the time to carefully consider
and develop a comprehensive and strong anti-predatory law.

Provisions of an Anti-Predatory Lending Bill

Building on the experience of our national coalition and state-level coalitions around the
country, NCRC believes that a comprehensive bill must apply protections to a substantial
number of subprime loans. The protections must eliminate abuses during the application
stage and mandate that loans are affordable, appropriate, and provide tangible net benefits
to borrowers. The bill must also ensure that appraisals are conducted honestly and do not

¢ “The Impact of North Carolina’s Anti-Predatory Lending Law: A Descriptive Assessment,” Roberto G.
Quercia, Michael A. Stegman, and Walter R. Davis, June 25, 2003, the Center for Community Capitalism,
University of North Carolina at Chapel Hill.

7 “Regulation of Subprime Mortgage Products: An Analysis of North Carolina’s Predatory Lending Law,”
October 2002, Gregory Ellichausen and Michael Staten, McDonough School of Business, Georgetown
University.

% “How Do Predatory Lending Laws Influence Mortgage Lending in Urban Areas? A Tale of Two Cities,”
Keith D. Harvey and Peter J. Nigro, March 2002.
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inflate home values. As mentioned above, NCRC is about to release a study that
documents the widespread harms of appraisal abuse, and how appraisal abuse steals
homeowner equity, and destabilizes housing markets. Finally, a bill must prevent
servicing abuse. Through our CRF program and in our best practices dialogues with
lenders, NCRC understands all to well how servicing abuse is not only disastrous for
borrowers but can threaten the viability of financial institutions.

We are pleased that both the Ney-Kanjorski and Miller-Watt-Frank bills recognize that a
significantly greater number of subprime loans need to be covered with a federal anti-
predatory bill than are currently covered by the Home Ownership and Equity Protection
Act. Lowering the fee trigger to 5 percent is an appropriate and necessary trigger for
extra protections. In addition, a federal anti-predatory lending bill must include charges
paid to affiliates of lenders and indirect compensation received by lenders in calculating
if points and fees exceed the trigger level.

The NCRC CRF case studies illustrate how abusive loans often involve fees in excess of
5 percent of the loan amount. In addition, Fannie Mae and Freddie Mac adopted
guidelines as early as 2000 clearly stating that they will not purchase high cost loans with
fees in excess of 5 percent. Major financial institutions in the industry have therefore
recognized that loans with fees in excess of 5 percent are prone to abuses if not executed
very carefully.

The following provisions must be included in any national anti-predatory bill. This listis
not comprehensive, but covers critical features:

Points and fees - Point and fee triggers appear similar for HR 1182 and HR 1295. For
most loans, both bills would apply additional protections when points and fees exceed 5
percent of the loan amount. HR 1295 would not consider charges paid to affiliates of the
lender when calculating points and fees. In addition, it does not consider indirect
compensation received by the lender. HR 1295 would also exclude yield-spread
premiums and other indirect compensation received by mortgage brokers. HR 1295
would exclude prepayment penalties in more cases while calculating points and fees.
Finally, HR 1295 would exclude discount points when calculating points and fees in
more cases than HR 1182. NCRC recommends that the definition of points and fees not
weaken existing federal law but expands upon that law to insure the strongest consumer
protections.

Steering — NCRC’s data analysis and fair lending testing reveals that steering is a
significant problem in subprime lending, and must be addressed in any bill. HR 1295
contains a provision that strives to outlaw steering or making a high cost loan to a
borrower who can qualify for a prime loan. This is critically important as NCRC’s
reports discussed above document the widespread occurrence of steering on a national
level and the tremendous amount of wealth stripping that results. We recommend,
however, that the current language in HR 1295 be tightened up to avoid any loopholes to
the stripping provision. The bill currently allows a lender to make a high cost loanto a

National Community Reinvestment Coalition * 202-628-8866 * htip.//www.ncrc.org 11
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borrower creditworthy for a prime loan if the borrower “voluntarily” agreed to the high
cost loan, “Voluntary” agreements to high cost loans are exceedingly difficult to
document and thus can be claimed on most cases of steering.

Prepayment Penalties — One of the first NCRC CRF cases involved a prepayment penalty
that almost prevented a pre-foreclosure sale. In this case, not only was the original
homeowner victimized, but all the usual stakeholders in a housing transaction (the buyer
and real estate agent) also suffered harm. This example illustrates the damage that
onerous prepayment penalties pose to the functioning of the housing market in minority
and low- and moderate-income neighborhoods. HR 1295 would prohibit prepayment
penalties on all loans after 3 years, but many if not most subprime loans have prepayment
penalties occurring in the time period between two and three years. Congress should
carefully consider stringent limits to prepayment penalties between two and three years.

Financing Points and Fees - NCRC’s CRF program reinforces the need to prohibit or
limit financing points and fees so that loans do not become unaffordable. HR 1295 allows
points and fees to be financed into mortgages of $40,000 or more if the points and fees do
not exceed 5 percent of the loan amount. Considering that prime loans often do not have
fees exceeding one percent of the loan amount, the limits in HR 1295 are on the high
side. NCRC would support a prohibition on the financing of points and fees into high
cost mortgages. In addition the predatory lending bills last year prohibited the financing
of points and fees beyond 3 percent of the loan amount.

Repayment Ability — Both bills stipulate that monthly debts, including mortgage
payments, cannot exceed 50 percent of income, but the bills differ regarding allowing a
consumer to affirm his or her income. The difference in required documentation is
important. As NCRC’s CRF program illustrates, “self-verification” procedures or stated
income loans facilitate fraud and unaffordable loans since unscrupulous lenders will
fabricate borrower incomes and then have unsuspecting borrowers sign the loan
documents.

Single Premium Credit Insurance — HR 1295 bans the financing of single premium credit
insurance (SPCI) and debt cancellation or suspension agreements on high cost loans, but
does not include SPCI in the definition of points and fees. This is problematic because if
SPCIl is not included in the fee trigger for a high cost loan, we are concerned that a
backdoor has been created for SPCI to return. As the NCRC CRF program shows, this
product is much less expensive when paid for on a monthly basis then when financed into
the loan amount. More importantly, major subprime lenders have themselves
discontinued single premium insurance products. Prohibiting these products on all loans
would best protect consumers and insure that an industry best practice remains intact.

Flipping ~ HR 1295 applies protections against flipping for high cost loans, but HR 1295
also establishes a tangible benefit test that is less stringent than a tangible net benefit test.
HR 1295 also includes a series of safe harbors or exemptions that have the potential for

enabling abusive refinancings. Under the current language of HR 1295, the NCRC CRF
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case example above could be construed to be permissible since the refinance loan offered
a tangible benefit of cash for various needs, but was clearly not a tangible net benefit to
the borrower, considering that the high fees rendered the loan beyond the borrower’s
repayment ability. Any flipping language in a federal bill must be air tight and
supported by a strong definition of a high cost loan.

Pre-Loan Counseling — NCRC supports pre-loan counseling modeled after the
successful counseling requirement in the North Carolina anti-predatory lending law. In
that state, a consumer is required to receive counseling by a counseling agency approved
by public housing departments before a lender can issue a high cost loan to a borrower.
A pre-loan counseling requirement is somewhat analogous to a home inspection
conducted by an inspector of a customer’s choice before the customer purchases a home.
Home inspections have not burdened the real estate market and provide needed
protections to consumers. Perhaps, a review by an independent third party should apply
to all loans if the lending industry is concerned about singling out subprime loans. This
would then make pre-loan counseling a regular and accepted procedure just like home
inspections.

Mandatory Arbitration — HR 1295 prohibits mandatory arbitration clauses in high cost
loans, but does allow arbitration if the consumer “voluntarily” agrees to arbitration. The
concept of a voluntary agreement is worrisome in that it may favor the lender since a
consumer may have difficulty asserting that he or she did not voluntarily agree to an
arbitration procedure. Again predatory lending is about fraudulent and deceptive
practices. More importantly, Congress should codify the best practices established by
lenders, such as Countrywide, which no longer issue loans with mandatory arbitration.

Limits on Liability for Secondary Market - Currently, under federal law, a financial
institution that purchases a high cost loan from a lender or broker is liable for all claims
and defenses arising from violations of law. We have concerns that HR 1295 goes too far
in limiting liability. Borrowers cannot raise defensive claims, for example, unless they
can demonstrate that a purchaser of a loan had knowledge of or exhibited reckless
indifference to violations of the bill. Damages are also limited unless a purchaser had
knowledge of or exhibited reckless indifference to violations. The standards of actual
knowledge or reckless indifference are very hard for borrowers to prove in court.
Applying liability for purchasers of loans is critical because a significant amount of
subprime lending is conducted by brokers and mortgage companies who sell their loans
to investors and financial institutions. Borrowers often have no recourse if the purchasers
of loans have no Hability. We should not weaken existing federal law given that lenders
are currently operating under this standard. Any changes must require making consumers
whole for their losses.

Reporting to Credit Bureaus - HR 1295 requires lenders making high cost mortgages to
report monthly borrower payment history to credit bureaus. This is a vital protection.
Several years ago, former Comptroller of the Currency, John Hawke, raised alarms
concerning lenders holding customers captive by not reporting their credit history.
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Comptroller Hawke pointed out correctly that consumers would have no way of proving
their creditworthiness for lower cost loans if the credit bureaus did not have current
information of their payment history due to lenders’ withholding payment information.
A requirement to report to credit bureaus will protect homeowner wealth by enabling
borrowers to lower their interest payments and thus build up their equity faster.

Morigage Servicers - HR 1295 applies needed protections against abuse by servicers of
mortgages including force placement of insurance and failure to correct errors relating to
payments. HR 1295 requires establishing escrows for payment of taxes and hazard
insurance for high cost loans. NCRC’s CRF cases include a number of instances where
borrowers had trouble with unaffordable loans because they did not realize that their
subprime loans did not have escrows. The CRF cases clearly demonstrate a need for this
provision.

Appraisal Fraud - HR 1295 applies protections regarding appraisals for high cost
mortgages, including physical inspections of the property and two appraisals in the case
of two sales within 180 days of each other to protect against property flipping. The bill
also prohibits lender influencing or intimidating appraisers. This provision is
encouraging and we believe that it can be strengthened to address critical funding and
staffing shortages of state regulatory agencies. In addition, the Appraisal Subcommittee
of the Federal Financial Institutions Examination Council must be provided with
meaningful oversight and enforcement powers regarding state regulatory boards.

Certification of Brokers and Mortgage Lenders Making Subprime Loans — HR 1994, the
Predatory Mortgage Lending Practices Reduction Act, establishes certification
requirements for mortgage brokers and lenders making subprime loans. This is an
important step for establishing ethical conduct by lenders and reducing the amount of
predatory lending. A national registry of brokers and lenders should be established that
show which brokers and lenders are certified and which ones have lost certification.
Many states have this type of registry revealing the current status of licensing for home
improvement contractors; it is time to establish transparency for lenders and brokers.

Conclusion

NCRC’s position is clear as reflected in the coalition letter signed by our members and
transmitted to the committee. We support the enactment of a strong national anti-
predatory lending bill and urge Congress to carefully craft a bill that truly serves the
interest of consumers. Strong leadership and decisive action must be taken to stop the
epidemic of predatory lending. As John Wills so eloquently stated in his book God’s
Politics, “the poor and working class should not be the object of our actions but the
subject of our actions.” I hope that you will keep this in mind as you consider legislation
to provide consumers relief from predatory lenders. Thank you and 1 look forward to
addressing all of your questions.
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My name is Lisa Bouldin-Carter and as National Executive Director of BorrowSmart Public
Education Foundation, | deeply appreciate Chairman Ney and Chairman Bachus’ attention to
the critical issue of financial literacy. A financially informed consumer can provide the first
defense against abusive lending practices. Having worked as a credit counselor and having
run a HUD approved, non-profit housing counseling agency for more than twenty years, |
have seen first hand the horrors of predatory lending and the benefits of financial education. 1
applaud the Subcommittees’ efforts to develop legislation that would strengthen consumer
protections against abusive lending practices and promote financial literacy.

My career has run the full gamut of providing financial literacy education for homeowners
and those aspiring to home ownership. I have provided housing counseling from “thought to
acquisition,” offering down payment assistance, foreclosure prevention, and counseling for
senior citizens considering reverse mortgages. It is exciting and personally rewarding to
incorporate my knowledge of the home buying and home ownership process into financial
education programs directed to consumers who may be vulnerable to predatory lending
practices.

Consumers, especially those with less than perfect credit, often lack the financial savvy to
understand their mortgage options whether they are buying a home or refinancing a
mortgage. Fortunately, there are many programs designed to help the first-time homebuyer
acquire a mortgage, but unfortunately there was a dearth of financial education targeted to
homeowners seeking to tap into their home equity. Recognizing how vital it is for
homeowners to understand the potential pitfalls and the potential benefits of refinancing, the
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National Home Equity Mortgage Association (“NHEMA™) filled this vacuum of information
by creating the BorrowSmart Public Education Foundation in 2002 (“BorrowSmart™). [Visit
our website at www . borrowsmart,org.]

The BorrowSmart Financial Education Program

As a 501(c) 3 non-profit headquartered in Cincinnati, Ohio, BorrowSmart has created unique
financial education programs that help both consumers and credit counselors understand the
risks, rights, and responsibilities involved in borrowing against the equity in one’s home.
Our goal is to educate consumers on how to wisely use their most important asset - their
homes — to obtain affordable credit and meet their personal financial goals.

BorrowSmart programs have been designed to focus particularly on consumers with impaired
credit, as many simply do not understand the basics of mortgage finance, making them
vulnerable to predatory lending practices. We believe that the implementation of
BorrowSmart across America would reduce such practices by unscrupulous lenders and
brokers.

Like most non-profits, we must conserve our limited resources and have found that
delivering financial counseling works best when partnering with organizations that work at
the grassroots level. Thus, BorrowSmart is geared to “training the trainer,” which means we
partner with a community- or faith-based organization and teach them how to teach their
constituencies on smart money management, including borrowing from their home equity.
Generally, the program is taught in a half or full-day seminar and is underwritten by one of
the many responsible lenders or organizations that support the BorrowSmart Public
Education Foundation.

Our training focuses on money management skill development, making good budgeting
decisions, how to work with lenders, understanding the closing process, how to shop for the
best loan, and spotting red flags for possible fraud or inappropriate loan practices or terms.
We also address what to do when one’s financial situation changes due to unforeseen
circumstances and the mortgage is delinquent or the homeowner is facing foreclosure.

Among the many facets of financial literacy, understanding one’s credit score and its
implications on borrowing and home ownership is one of the neglected aspects of financial
knowledge for most consumers. Giving borrowers a firm grasp of their rights and
responsibilities while enhancing their financial knowledge and skills is an important aspect of
BorrowSmart’s financial literacy education. In addition to understanding basic fair lending
principles, borrowers must be able to recognize the warning signs of abusive lending
practices, which may be technically legal but sometimes applied in a way not fully
understood by the borrower. Thus, we provide the knowledge, skills, and tools home equity
borrowers need to “borrow smart.”

All of our programs, services, and materials are provided at no charge to help current and
prospective home equity borrowers. We have conducted seminars and workshops from coast
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to coast assisting consumers in large cities as well as smaller communities.' Moreover, our
materials are available in both English and Spanish.

Reaching Consumers through Faith-based and Community Initiatives

We have expanded and strengthened our outreach to a wide variety of lending organizations,
financial institutions, and regulators, but it is through our partnerships with community based
and faith based programs where we have been able to reach the greatest numbers of
consumers in need of financial literacy. For example, BorrowSmart premiered its Foreclosure
Training in California for housing counselors and homeowners coilaborating with FAME
Renaissance and SCANPH.

The First African Methodist Episcopal Church of Los Angeles (FAME) is the oldest
congregation in Los Angeles. The ministry reaches beyond the walls of the church with
initiatives to address the community’s most pressing needs, including health, substance
abuse, homelessness, emergency food and clothing, housing, tutoring, entrepreneurial
training, and employment services.

The Southern California Association of Non-Profit Housing (SCANPH) is a non-profit
membership organization dedicated to the development, preservation and management of
permanently affordable housing for low-income people enabling them to educate
homeowners in Foreclosure Prevention and Homeownership Retention.

We are collaborating with the Urban League and the City of Orlando to offer foreclosure
prevention and homeownership training to housing professionals and financial institutions in
the Greater Orlando area. This is an initiative that we hope to expand to include other Urban
League affiliates across the country.

In all the various communities where BorrowSmart training sessions have been held, we
always encouraged borrowers to seek counseling prior to purchasing a home and again if
they are refinancing one so that they do not unwittingly make unwise decisions regarding
home ownership. We have found that the simpler the language used in loan documents the
better the understanding of the borrower. But they need so much more than clear disclosures
and plain language. Borrowers need to understand the terms of the mortgage and the options
that can help them obtain a more affordable loan.

Too often unsophisticated borrowers focus on the size of their monthly payment and fail to
take into account the risks associated with borrowing against equity. For example, an
adjustable rate mortgage note might offer an initially low monthly payment, but will the
homeowner be in the financial position to pay the mortgage when the rate adjusts? This is not
to say that a borrower is necessarily ill-advised to consider a Joan with an adjustable rate,
anymore than one with an early prepayment penalty or discount points. Such features can
provide a borrower with the ability to obtain a home loan with a significantly more
affordable monthly payment — something of major importance to probably all of us. Of

' See attachment A for a schedule of BorrowSmart programs.
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course, these tools to provide greater flexibility for borrowers are not inherently good or bad
~ they must be considered in the context of a borrower’s particular circumstances and goals.

Prepayment penalties, for example, can be an excellent way for homeowners to make a
mortgage payment more affordable, but they must understand if they pay off the loan before
the prepayment penalty period expires, then it can be quite costly. Consumers need to look at
their own circumstances and also ask what the mortgage payment would be with or without a
prepayment penalty. Most non-prime lenders reduce the interest rate by 1% if the mortgage
has a two or three-year prepayment fee, thereby reducing borrowing costs substantially.
However, if the homeowner thinks he is likely to sell or refinance his loan while the
prepayment limitations apply, then the lower monthly payment may not be justifiable.
Borrowers must watch out, too, for excessively long prepayment periods, such as five years.

Borrowers can also make their loan payment more affordable by buying down their interest
rate through discount points, but the borrower must determine whether the cost of the rate
reduction is worth it. For example, if the cost of the discount point can be recouped within a
few years, then it may be a good choice for the borrower. All of our financial literacy
education is directed toward empowering consumers to make the right decisions for
themselves and their families.

Each participant in a BorrowSmart program uses financial planning worksheets that enable
families to do cost comparisons in considering the affordability of a loan product. We teach
financial counselors to encourage consumers to work through their own financial situations
and consider at least three Jenders and compare products to assure a loan fits into their budget
and needs. Based on the outcome a consumer is looking for, they are guided to the best loan
product for their financial situation. Given the plethora of loan products and options, it is
critical borrowers understand that they have many choices, but they must shop for the best
deal. This is one example of how financial literacy can encourage non-prime borrowers to
make informed choices.

Financial Literacy: A Life-Long Learning Experience

Providing financial literacy education is opening a door to life-long learning so that
consumers attending the home ownership classes gain information that can be used in other
aspects of their lives. Financial literacy programs work best when families locking to
purchase or refinance their homes seek assistance from housing counseling agencies. These
families make a conscious choice to become financially empowered, and they are most likely
to turn to a trusted advisor like their church or local community group.

Many homeowners are first generation purchasers and are looking for someone to provide
guidance. These families seek to understand the financial process to assure their success and
increase their knowledge as they enter into a purchasing decision previously unknown to
them. They become engaged and are willing participants in housing counseling classes.

In cases where housing counseling is forced upon a family, they often occupy the required
seat without participating in class discussions or integrating the knowledge they could have
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obtained into their financial decisions. Some simply have the mindset that counseling is a
waste of time, 1 have witnessed unwilling adult students disrupt the class to the detriment of
those who are there to learn. Based on my years of first-hand experience counseling
consumers, | believe that borrowers, regardless of the reason they are seeking a loan, will
make wiser decisions if they choose to participate in financial literacy classes rather than if
they are mandated. However, | believe that lenders and brokers should be required to
encourage them to seek counseling from a qualified credit or housing advisor.

Obtaining financial literacy education helps level the playing field so families will
understand the impact of the choices they make based on their credit and the loan product
they select. Armed with knowledge, they can steer clear of inappropriate loan terms and
watch for predatory practices and abusive terms. They can compare loan products to find not
only the most affordable loan, but also the loan that best fits their personal circumstances.

HUD’s Role in Expanding Financial Literacy

While BorrowSmart and other financial literacy programs are helping thousands of people,
more needs to be done. | applaud Rep. David Scott for his unwavering mission to make
housing counseling more widely available and to let people know that qualified credit
counselors are just a toll-free phone call or web-site visit away.

1 commend Chairman Ney and Rep. Kanjorski for incorporating Rep. Scott’s
recommendations and including a housing counseling title in their bill, HR 1295, The
Responsible Lending Act of 2005, This title would establish, and very importantly fund with
$75 million annually, an Office of Housing Counseling at the Department of Housing and
Urban Development. Having served as Executive Director of a HUD-approved credit
counseling agency for 15 years, I can attest that the federal government can and needs to
centralize its housing counseling assistance and devote more resources to counseling
agencies across America. Unifying its far-flung counseling regulations, requirements,
standards, and programs into one office — whether it be located within HUD or another
agency -- will empower the federal government to be more effective.

1 am especially impressed with H.R. 1295’s recognition that homeownership counseling
spans the entire homeownership process, including the decision to purchase a home, the
selection and purchase of a home, issues arising during or affecting the period of ownership
of a home (including refinancing, default, foreclosure, and other financial decisions), and the
sale or other disposition of the home. What is also exciting is the certification of software
programs that consumers can use with confidence to evaluate different mortgage loan
proposals. BorrowSmart has developed worksheets to help borrowers make the right
decision, but a widely available low cost or free computer program could help millions of
prospective and current homeowners.

An Office of Housing Counseling could also centralize information on lending and education
“best practices” by providing a central clearinghouse for information. In our own effort to
promote financial literacy, BorrowSmart has formed alliances with many community and
faith-based initiatives through national workshops and the creation of education materials for
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advocates and consumers. We would all welcome the opportunity to work with the Office of
Housing Counseling and its Advisory Committee.

Strengthening Communities Through Financial Literacy

All housing counseling must have perceived value for all parties involved in the transaction.
Financial literacy programs must be valued by the community so they will provide services
for families seeking home ownership and equity loans. These financial literacy programs,
which are held in counseling agencies, churches and community facilities, have the ability to
change lives and contribute to the stabilization and growth of neighborhoods. Lenders,
foundations, and the government should see this as a winning solution so they will fund
financial literacy programs, and consumers see financial literacy education as part of the
process of ensuring success in home ownership and affordable equity borrowing.

In closing, let me emphasize that financial literacy is a tool that strengthens families.
Children who connect to communities because they are in a home are more likely to stay in
school. Homeownership creates stronger tax bases to support hospitals, schools and other
community services that are important in connecting and sustaining neighborhoods. The
very basis of our society is to achieve the “American Dream” of home ownership and
become involved citizens and community participants.

With housing counseling and financial literacy programs like those provided by
BorrowSmart, we can reduce the amount of foreclosures, community decay and blighted
neighborhoods. And just as importantly, homeownership enables individuals to create,
preserve, and increase wealth for themselves and their families. With financial literacy we
can change lives! We live in a society where thinking outside the box challenges financial
institutions to move outside their preconceived notions of who can afford a home to create a
new generation of consumers who are educated on how to manage money and become
homeowners. We can create a learning environment for families so they have the ability to
choose a financial product — including making an informed choice about a home equity loan
~ that fits their needs.

BorrowSmart commends the Committee for focusing attention on the need for financial
literacy education and creating solutions to eliminate abusive lending practices. We are
passionate in our commitment to provide financial literacy education nationally and help
consumers make better informed home purchasing and ownership decisions. We hope to
have the opportunity to work with you to further financial literacy for all Americans
regardless of social or economic status.

Thank you very much.
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ATTACHMENT A

BorrowSmart Training

“BorrowSmart’s goal in conducting training for housing professionals is to enable them to
update their skills in a small, interactive classroom setting. We want the professionals
homeowners go to for answers to their housing questions to have the latest information
available in order to educate consumers on the home equity borrowing process. We have
found that the best relationship between homeowners and financial institutions exists when
the consumer makes informed choices.

BorrowSmart training has been conducted in Cincinnati, Indianapolis, Denver, Dallas,
Springfield, Ohio, New York City, Miami, Los Angeles, Chicago, Brooklyn, Wenatchee,
Washington, Wilmington, Delaware, New Orleans, Spokane, Washington, Atlanta,
Washington, D. C. and Laredo, Texas. Currently on the calendar are sessions in: Cleveland,
Philadelphia, Charlotte, N. C., Orlando, FL, Jackson, MS, San Diego and Irvine, California.

National Collaborations

As more African American, Hispanic and other minority families purchase their first homes,
lenders must be more creative and flexible in developing products to serve these expanding

markets. BorrowSmart uses interactive training workshops to enable housing counselors to

better assist their clients with the often-challenging prospects of homeownership. A number
of dynamics affect homeownership. We need to be absolutely certain that we are educating

consumers on the breadth of their responsibilities in protecting their investment.

We have collaborated with nationally recognized organizations like the City of Orlando, the
NAACP, Urban League, WOW (With Ownership Wealth), The Southern California
Association of Non-Profit Housing, St. John Missionary Baptist Church, the Fifth District
AME Conference, The Chicago Housing Expo, the Louisiana Legislative Black Caucus, and
the First African Methodist Episcopal Church of Los Angeles (FAME).
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ATTACHMENT B

BORROWSMART PUBLIC EDUCATION FOUNDATION
2004 PROGRESS REPORT

WWW.BORROWSMART.ORG

1,197,971 Hits to entire site
132,858 Pages viewed
52,504 Visitors sessions
3979 Average per day
00:09:10 Average visitor session length

BorrowSmart’s Web site is designed as a resource for consumers and a tool for
counselors. It is organized into four broad sections, each of which addresses a specific
stage in the borrowing process. It also includes Links and other sources of additional
information. (Website is currently being updated.)

BORROWSMART CONSUMER EDUCATION KITS

7332 Education Kits distributed to ¢ lors and ¢ rs

BorrowSmart makes free kits available to counselors to use with their clients. These
kits include: budgeting worksheet to calculate monthly loan payments, questionnaire to
help consumers decide whether a home equity loan is right for them; worksheet
comparing terms offered; a fact sheet on what to consider when borrowing against
home equity; and a pamphlet providing an overview of the home equity process.

CONTACT BETWEEN BORROWSMART PARTNERS AND NON PROFITS

655 Non Profits trained in 2004

BorrowSmart is built on partnerships. The Foundation works to bring counselors and
partners in a community together to support consumer education over the long term.
Counselors benefit by strengthening contacts with lenders — contacts that can be critical
when it comes time for a loan workout pan. Partners benefit by building a strong, well-
educated customer base and reducing the risk of default.

SPECIAL EVENTS

» Expanded the national education materials through our Foreclosure
Prevention initiative to help preserve home equity and ownership.

» Established first National Media Partnership with Black Enterprise
magazine.

> Partnered with Congressional member in three states on home equity
lending forums and platforms.

» Launched Spanish version of BorrowSmart materials.

» Held first National Partner Training in Sarasota, Florida
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ATTACHMENT C

BorrowSmart Lender Partners
{4s of May /5. 2005)

Accredited Home Lenders, Inc.

Budget Finance Company

Centex Home Equity

CitiFinancial Mortgage

Countrywide

Delta Funding Corporation

Equifirst Corporation

Express Financial Services, Inc.

First American Real Estate Information Services, Inc.
First Franklin

HSBC - North America

Lenders Direct Capital Corporation
National City Warehouse Resources

New Century Financial Corporation

Oak Street Mortgage

Option One Mortgage Corporation
Popular Financial Services Equity One Inc.
Saxon Mortgage Inc.

The Mortgage Outlet

WACHOVIA
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ATTACHMENT D

MY - .
Borr

Public Education Foundation

Vi,

LISA BOULDIN-CARTER
NATIONAL EXECUTIVE DIRECTOR
BORROWSMART PUBLIC EDUCATION FOUNDATION

Lisa Bouldin-Carter is the first National Executive Director of the BorrowSmart Public Education Foundation.
She is deeply involved with national issues concerning home ownership and consumers accessing the equity in
their homes to finance personal or professional aspirations. Bouldin-Carter helps set the public policy housing
agenda in collaboration with banking and lending institutions across the United States. In this national
leadership position. she has a major impact on how the industry educates homeowners about accessing the
equity in their homes.

Bouldin-Carter leads the Cincinnati-based nationa! Foundation, which works through credit and housing
counselors nationwide to educate homeowners about all aspects of home equity borrowing - budgeting,
assessing financial need, etc. Her life-long advocacy for home ownership and her unwavering commitment and
support of women and their families contributed to her selection and successful rise to a national leadership
position. Since her appointment in 2003, Bouldin-Carter has worked to assure families are financially literate
about using the equity in their homes. She is focused on closing the inequities that exist with older
homeowners, African Americans and other communities of color and lower income individuals and families.

She is actively engaged in a multi-million dollar campaign to raise dollars to fund BorrowSmart’s programming
and educational materials. Bouldin-Carter is setting a new strategic direction for her organization that includes
increasing BorrowSmart’s profile nationally.

Director, Greater Cincinnati Mortgage Counseling Services

Prior to her appointment as National Executive Director of BorrowSmart. Bouldin-Carter served GCMCS for
{4 years, Her community initiatives resulted in 2,000 new homeowners. She has a long-standing commitment
to first generation low-to-moderate income and single head-of-household homeownership.

Community Involvement

Bouldin-Carter’s passion is to help homeowners and first-time homeowners educate themselves so they are
financially literate and economsically sound. She has conducted housing and accessing home equity panel
discussions and seminars for the Congressional Black Caucus and the National Housing Council. She is an
alumna of the Greater Cincinnati Chamber of Commerce’s Leadership Cincinnati Program. the Urban League
of Greater Cincinnati Leadership Development Program and acknowledged as a 2005 Who's Who in Black
Cincinnati,

Education

Educated at Central State University and the University of Akron, Bouldin-Carter has received awards
recognizing her many contributions, including the Excelience in Training Award from the National Housing
Council, NAACP Wright Overstreet Award, recipient of the Delta Sigma Theta 2004 Education Development
award and received an Applause! ImageMakers nomination. She serves on the Greater Cincinnati Northern
Kentucky African American Chamber of Commerce Board, the NAACP - Cincinnati Chapter Housing
Committee and the Greater Cincinnati Chamber of Commerce Leadership Cincinnati Housing Committee.

Personal

Bouldin-Carter is the proud parent of two adult children, Brooke and Brandon. Her children are a reflection of
her commitment and involvement in the global community. She has instilled in them the need to give back and
share their talents with those who are less fortunate. Brooke is pursuing a MSW at the University of Cincinnati
and Brandon is completing a B. S. in Education at Florida A&M University.
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A Public education foundation providing the knowledge, skills
and tools home equity borrowers need to Borrow Smart

BO?TOWS"]O” 1821 Summit Road  « Suite 111« Cincinnati, Ohio 45237 » wwwawBorowSman.org

YOUR MONTHLY LOAN PAYMENT. HOW MUCH CAN YOU AFFORD?

Monthly income
Satary . e e s . e
Crther Social Secunty, cmild sUpPOR, @16 o o $

TOTAL INCCME (add all month'y income).

Monthly income

Mortgage .

THOC L

Eecirc bt - RO R
Cas bitt

Heating od ol ..

Water ol

frsurance jear, bouse, life) ... FE .

Car payment

Ceedit cand paymerist.

Chiid care .
Clethng

Schooiwork supphies

Trorsconauce (gas, bus fare, ete) ..

Savgst . L e e e .
Prone ol il L e e e e
Ot ey brls {cabie, intermet access, e ..

Madicsl expenses ...

Abmony/child suppont

Enteria ament (MGvies, (estaurants, viCeo rentals, etc) .. ... JUPRN JRVPRRORN

TOTALEXPENSES {aod all montaly expenses) ... ... ...

TOTAL INCOME §& - TOTAL EXPENSES §__ . -3
Thas is the BIGGEST home eauty toan payment you car afford

i your TOTAL EXPENSES are brgger than your TOTAL INCOME, & home equity loan probably isn't night for you
Instead, concentrate on cutting your spending and reducing the debt you already have.

! you arer't puthing money aside for savings each month, cr if you can only afford to make the mimmum
paymeris on your credht cards, you should avoid taking on more deb!
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A Public education foundation providing the knowiedge, skills
and tools heme equity borrowers need 1o Borrow Smoart

BOrrOWS’mrt 1821 Summit Road  « Suite I« Cincinnali, Ohio 45237 « www BorrowSmart.org

LOAN SHOPPING: COMPARE TERMS

lender Name Lender Name Lander Name

Number of points your must pay ... ... ..

Doliar value of ponts

Loan onigiration or underwating fee

Total expected closing costs ...

Cost of Private Mortgage insurance ..

Cest of cedit e msurance.

Tota® amount of loan fees

Annwst percentage rate (APRY onfoan .

is the rate fixed or adjustable? .. ... ...

‘f adjustab e, how much ¢an ate increase? .

Teta: monthiy |

Length of the loar period {years) ...

Total interest paid over the hife of the jcan .

Total amount paia over the iife of the loan ...

is there a prepaymernt penalty? ...

What would your APR be withcat the penalty?

How much are you saving every month by
agreeing to the penalty? . ... .. ..

is there a baltoon payment? ... ..o

How large isit? ..o

When s < due? .. . R
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Subcommittee on Financial Institutions and Consumer Credit
Subcommittee on Housing and Community Opportunity
Joint Hearing Entitled "Legislative Solutions to Abusive Mortgage Lending Practices"

May 24, 2005

Prepared Testimony of Martin Eakes,
CEO, Self-Help and the Center for Responsible Lending

Chairman Bachus and Chairman Ney, Ranking Member Sanders, and Ranking Member
Waters, thank you for the opportunity to testify today on legislative solutions to address
abusive mortgage lending practices.

T am the CEO of Self-Help Credit Union and the Center for Responsible Lending (CRL).
Self-Help is a community development lender that creates ownership opportunities for
low-income and minority families through homeownership and small business financing,
Because we lend to people in underserved communities, such as minorities and
immigrants, during the past 25 years we have learned a great deal about the subprime
market where people with less than perfect credit borrow. Self-Help has provided more
than $3.9 billion in financing to almost 45,000 homeowners, small business owners and
nonprofits across the nation.

Unfortunately, we also have witnessed first-hand the harm done to borrowers when
lenders are irresponsible and unethical. While we and many other community
development organizations are focused on helping borrowers build wealth through
homeownership, some unscrupulous lenders are siphoning that wealth away.

As the subprime mortgage market has boomed, climbing from $35 billion to $530 billion
in the decade through last year, so too have abusive loans, which are concentrated in this
market. This explosive market growth has occurred at a time when many states have
passed stronger laws against predatory mortgage lending. Appendix A includes more
details about the remarkable growth of the subprime market, including the high growth of
subprime mortgage lending in states with anti-predatory lending laws. This fact sheet
illustrates very clearly that is possible for subprime lenders to prosper while also
complying with lending laws implemented on a state level.

In response to the increase in abusive lending practices, Self-Help formed an affiliate, the
Center for Responsible Lending (CRL). CRL is a nonprofit, nonpartisan research and
policy organization dedicated to protecting homeownership and family wealth by
working to eliminate abusive financial practices. Both Self-Help and CRL are based in
Durham, North Carolina, a state where some of the nation’s largest lenders have
headquarters.

During the next five years, approximately 15 million homebuyers and homeowners will
receive loans in the subprime mortgage market. The policies you are considering today
will determine whether these loans help the working class and minority borrowers who
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use the subprime mortgage market to improve their economic status or whether they get
pushed farther behind. Today, as you listen to different perspectives and consider the
best policies to address predatory mortgage lending, I hope you will keep in mind this
undisputed fact: Subprime mortgage loans go into foreclosure 10 times more often than
mortgages in the prime market.

In our view, any new policies on predatory mortgage lending should be considered in
light of these fundamental questions:

»  Will homeownership continue to be a way to build wealth, or will it become
an opportunity for unscrupulous lenders to steal owners’ hard-earned equity?

»  Will subprime lending encourage sustainable homeownership, or will we see
families and entire communities destroyed through foreclosures?

= Will such policies perpetuate huge disparities in wealth between white
Americans and people of color, or will they ensure that homeownership
continues to be a wealth-building opportunity for all Americans?

= Will such policies turn back progress by reauthorizing predatory lending
practices that have been formally banned in best practices announcements by
most major lenders and explicitly outlawed by some states?

In my testimony, I'd like to emphasize the following three points:

1. Predatory mortgage lending remains a very real threat to citizens who
already struggle economically.

= Abusive lending practices cause significant numbers of foreclosures, and

= They have a disparate impact on our most vulnerable citizens, such as the
elderly and people in communities of color.

2. The states have developed and refined workable solutions to predatory
mortgage lending that reduce abusive loans and allow responsible subprime
credit to remain affordable and abundant.

= In North Carolina, which has the longest experience with a state anti-
predatory lending law, the subprime mortgage market has experienced
similar growth as neighboring states. North Carolina borrowers in the
subprime market are enjoying similar access to credit at a similar cost,
with only one significant difference: They are not subjected to costly
prepayment penalties and other abusive terms.

3. A federal law, no matter how carefully crafted, will never be adequate to
address predatory lending in all parts of the country. However, an effective
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bill would contain comprehensive and meaningful protections, such as a
definition of “high-cost loan” that captures all major loan fees.

= The proposed Ney-Kanjorski bill (H.R. 1295) fails to provide meaningful
protections against predatory lending. It replaces effective state
protections with a weak federal standard, excludes many typical predatory
loans from protections, and is significantly weaker than best practices
approved by most major subprime lenders.

* The proposed Miller-Watt bill (H.R. 1182), based on the proven success of
the North Carolina law, offers strong consumer protections while
supporting a healthy subprime mortgage market.

*  Federal preemption of state anti-predatory lending laws would be
misguided, as any federal standards should supplement, not replace,
existing state efforts.

I The Threat of Predatory Lending

Abusive mortgage lending almost always occurs in the subprime market ~ home loans for
people with impaired or limited credit histories. To account for less-than-perfect credit,
responsible subprime lenders charge somewhat higher interest rates to compensate for the
increased risk associated with these loans, Subprime home loans are typically packaged
immediately and sold to investors in the secondary market, which in turn provides
subprime lenders with a source of capital with which to make additional loans.

The subprime market is largely a market for refinance loans: approximately three-
quarters-of subprime originations in 2001 and 2002 were refinances.’ Unfortunately, the
combination of tremendous growth in subprime lending, the lack of standards for this
rapidly growing industry, and subprime borrowers’ frequent lack of financial
sophistication has created an environment ripe for abuse.

In 2001, CRL estimated that predatory mortgage lending practices cost
homeowners $9.1 billion each year. This figure likely underestimates today’s cost,
because the subprime market has expanded significantly. According to SMR Research,
subprime mortgages are now the fastest growing sector of consumer finance.> Between
2003 and 2004, subprime mortgage volume increased from $332 billion up to $530
billion, while the issuance of subprime securities rose from $202 billion to $401 billion.
In 19944, by contrast, subprime lenders securitized just $10 billion worth of home equity
loans.

3

! SMR Research Corp., Analysis of 2001 and 2002 Home Mortgage Disclosure Act data.

2 SMR Research Corp., Subprime Mortgage Loans 2005, at http://www.smrresearch.com/smi2005 html.
® The 2005 Morigage Market Statistical Annuals, Volume 1 — The Primary Market and Volume 2 — The
Secondary Market, Inside Mortgage Finance Publications, Inc. (2005).

* Cathy Lesser Mansfield, The Road to Subprime ‘HEL’ was Paved with Good Congressional Intentions:
Usury Dereguiation and the Subprime Home Equity Market, S.C. Law Review, v51, n3, 473-587 (2000).
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As a result of the growth of subprime lending, the pressing issue today is not availability
of credit in America’s communities. Rather, the debate has shifted to the terms on which

credit is offered.

A. Predatory lending abuses have created a crisis for American families.

A typical borrower in the subprime mortgage market is “house-rich,” but “cash-poor.”
Many are senior citizens on fixed, limited incomes. Others are families who struggle
daily to maintain a tentative grasp on the lower rungs of the middle class. They are hard-
working people with little wealth but with big dreams of a better future.

At Self-Help, we have witnessed the tragic consequences of predatory lending. Many of
the most egregious cases involve senior citizens who were persuaded to refinance their
home multiple times in a practice called “flipping.” All too often, these citizens end up
losing homes they had previously owned free and clear. In Iowa, the state Attorney
General is aware of at Jeast three instances in which predatory mortgage lending was a
major contributing factor to suicides.

For most families, the equity owned in their home represents their greatest source of
savings. When they lose that equity through an abusive refinance loan, they often lose
their best chance to send children to college, start small businesses, weather crises such as
unanticipated medical expenses, and enjoy some measure of security in old age. Even
worse, because predatory lending can lead to increased foreclosures across a
neighborhood, abuses can systematically destroy entire communities.

For quick reference, we provide an abbreviated description of common abuses in the
subprime mortgage market:

Excessive fees: Points and fees are costs not directly reflected in interest rates.
Because these costs can be financed as part of the loan, the borrower does not pay
in cash, and the real costs of the loan are easy to disguise or downplay. On
predatory loans, fees totaling more than 5 percent of the loan amount are
common.

Abusive prepayment penalties: These penalties for early pay-off can harm
borrowers in the subprime market by draining equity or trapping them in
expensive loans. The cost of a penalty — often six months’ interest -- may force a
borrower to remain in an unnecessarily high-cost loan. In the prime market, only
about two percent of home loans carry prepayment penalties, while up to 80
percent of subprime mortgages come with a prepayment penalty,’

* See Standard & Poor’s, NIMS Analysis: Valuing Prepayment Penalty Fee Income, at
http://www.standardandpoors.com (January 3, 2001); see also Standard & Poor’s, Legal Criteria
Reaffirmed for the Securitization of Prepayment Penalties, at http: //'www standardandpoors.com {May 29,
2002); Prepayment penalties prove their merit for subprime and ‘A’ market lenders, at

http://www standardandpoors.com (January 3, 2001); see also Freddie offers a new A-, prepay-penalty
program, Mortgage Marketplace, at 1-2 (May 24, 1999); see also Joshua Brockman, Fannie revamps
prepayment-penalty bonds, American Banker at 16 (July 20, 1999).
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Kickbacks to brokers: When brokers deliver a loan with an inflated interest rate
(i.e., higher than the rate acceptable to the lender), the lender often pays a “yield
spread premium?” ~— a kickback for a costly loan.

Loan “flipping”: A lender “flips” a borrower by refinancing a loan to generate fee
income without providing any net tangible benefit to the borrower.

Mandatory arbitration clauses: Lenders frequently include mandatory arbitration
clauses in a home loan to prevent borrowers from seeking legal remediesin a
court of law if they have been wronged. These clauses also insulate unfair and
deceptive practices from fair and public review.

These abuses become very real to families who fall victim to them. The story of Ira
Cheatham, a 73-year-old retired veteran of the Korean War, provides just one example of
the real life impact of predatory lending. He and his wife had lived in a predominantly
minority neighborhood of Portland Oregon for 21 years. By 2002, they had nearly paid
off their mortgage.

Then in December of 2001, the Cheathams received a live check in the mail from Wells
Fargo Financial for a little over $1,000. Ira had just retired, and the couple’s retirement
income had ended up being lower than they had expected, so they cashed the check, and
in the process took out a very high interest loan.

Within a week or two after cashing the check, Ira and Hazel got a call from Wells Fargo,
urging the elderly couple to consolidate this loan, along with all their credit card debt into
a single mortgage. According to Mr. Cheatham, he had excellent credit and Wells Fargo
promised that the couple would receive an interest rate between five and six percent,
which would reduce their monthly mortgage payments. Based upon these promises, the
couple agreed to refinance their mortgage.

When the loan papers were presented the Cheathams, the loan actually contained an
interest rate of 9.9 percent and an annual percentage rate of 11.8 percent. Moreover, the
Cheatham’s loan contained 10 "discount points” ($15,289) that were financed into the
loan, inflating the loan amount and stripping away the Cheatham’s equity. Under the new
loan, the Cheatham’s monthly mortgage payments increased to $1,655, amounting to
roughly 57 percent of the Cheatham’s monthly income.

The Cheatham’s problems were magnified because this predatory loan contained a
substantial prepayment penalty. The couple was required to either remain locked in a
high-interest mortgage or pay a large prepayment penalty. Eventually, the Cheathams
decided to refinance their mortgage with another lender to obtain the five percent interest
rate for which they qualified and which they had been promised. However, the couple
was required to pay a prepayment penalty of approximately $7,500 to Wells Fargo in
order to escape their predatory loan.
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This is only one example of far too many abusive transactions that come to our attention.
Again, I want to emphasize that the federal policies you are considering today will
determine whether such lending practices continue, or whether families will actually
benefit from the credit they receive.

B. The High Rate of Foreclosures in the Subprime Market

Because predatory lenders are known to target certain neighborhoods, the odds are good
that one victim of predatory lending lives down the street or around the corner from
another. In this way, whele communities are affected, especially when foreclosures
become rampant. For instance, according to the Mortgage Bankers Association, at the
end of the fourth quarter of 2004, 10.45% of subprime loans in Ohio were in foreclosure,
the highest rate in the country.

Research is establishing a strong connection between abusive subprime mortgages and
home foreclosures. For example, evidence from the Woodstock Institute in Chicago
shows that recent increases in foreclosures have been fueled in large part by increases in
subprime home lending in the last half of the 1990s. In addition to finding subprime
lending "the dominant driver” of increases in foreclosures, the authors note that the
impact of foreclosures is most keenly felt in "modest-income neighborhoods where
foreclosures more often lead to abandonment and blight" and that those costs are "borne
by entire communities, not just by the lender or borrower. "6 According to the study,
from 1995 to 2002, foreclosure starts in the Chicago area grew 238 percent.’

More recently, the connection between predatory lending terms, prepayment penalties
and foreclosures was confirmed by a study conducted by the Center for Community
Capitalism at the University of North Carolina at Chapel Hill. The study found that the
inclusion of prepayment penalties and balloon payments® in refinanced subprime
mortgages dramatically increase the risk of foreclosure, even after controlling for credit
scores, loan terms, interest rates, and economic factors. Specifically, after examining a
large, nationwide sample of subprime loans, the UNC study found:

= Fully 20 percent of 30-year subprime refinance loans originated in 1998,
1999, and 2000 had entered foreclosure by the end of 2003.

= Refinance loans with extended prepayment penalties (three years or more) and
balloon payments are much more likely to foreclose ~ by 20 percent and 50
percent, respectively — than refinance loans without such features. This is true
after controlling for other relevant variables such as FICO scores, LTV, etc.

This study represents the first of its kind to establish that abusive loan terms are directly
related to foreclosure.

¢ Immergluck and Smith, Risky Business -- An Econometric Analysis of the Relationship Between
Subprime Lending and Neighborhood Foreclosures, Woodstock Institute, March 2004.

7 See Immergluck and Smith, note 5.

& A “balloon payment” is a large, lump-sum payment that is due at the end of a series of smaller periodic
payments. Such payments may essentially force vulnerable borrowers to accept high-cost refinances or
lose their home.
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While we might expect some elevation of default rates in the subprime market, the
statistics documenting Self-Help’s experience with lending to borrowers with blemished
credit and low incomes (including our loss rate of no more than 0.5 percent per year)
suggest that foreclosures in the subprime market cannot be explained solely by borrower
behavior. Rather, we must recognize that abusive lending pushes borrowers past their
limits and imposes extensive costs in our communities.

C. The Disproportionate Impact of Predatory Lending

Because subprime loans go disproportionately to minority borrowers, predatory mortgage
lending has a particularly harsh impact on people of color. The effect is that predatory
lending perpetuates the wealth gap between whites and people of color, which is well
established and growing. According to a recent report by the Pew Hispanic Center, in
2002 African Americans and Latinos had a median net worth of $5,998 and $7,932,
respectively, compared to white Americans’ median net worth of $88,651.9 In other
words, white families’ median net worth is about 11 times greater than Latinos® and
nearly 15 times greater than the median net worth held by African Americans, up from a
ten to one disparity as reflected in the 1990 census.

Among African American and Latino homeowners, the median family in each group held
88 percent of its total wealth in the form of home equity. These figures illustrate that
home equity is a critical factor in determining economic progress among these
populations.

These facts are relevant to this discussion because predatory lending puts that wealth at
risk-- African-Americans and Latinos are overrepresented in the subprime mortgage
market and have borne the brunt of abusive practices. According to a 2004 study
published by ACORN, African-Americans were 3.6 times as likely as whites fo receive a
home purchase loan from a subprime lender and 4.1 times as likely as whites to receive a
refinance loan from a subprime lender in 2002,'® In 2002, for both home purchase and
refinance loans, Latinos were 2.5 times as likely as whites to receive a loan from a
subprime lender.

Most recently, CRL research also showed that abusive subprime prepayment penalties
occur disproportionately in zip codes areas with a higher concentration of minority
residents. After controlling for income and other relevant factors, we found that
borrowers in minority communities have a significantly greater chance of receiving a
prepayment penalty. ! Studies such as these contribute to growing evidence that
predatory lending imposes proportionately higher economic burdens on the most
vulnerable communities.

® Rahesh Kochhar, The Wealth of Hispanic Households 1996 — 2002, Pew Hispanic Center (October 2004).
® Separate and Unequal 2004: Predatory Lending in America, ACORN, ACORN Housing Corp., ACORN
Fair Housing (February 2004).

" Debbie Gruenstein Bocian and Richard Zhai, Borrowers in Higher Minority Areas More Likely to
Receive Prepayment Penalties on Subprime Loans, Center for Responsible Lending (January 2005).
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Predatory lenders are known to steer borrowers into subprime mortgages, even when the
borrowers could qualify for a mainstream loan. Studies show that between 30 and 50
percent of borrowers with subprime mortgages could have qualified for loans with better
terms.*? This point is further illustrated by joint U.S. Department of Housing and Urban
Development - Treasury Department research showing that borrowers in upper-income
African-American neighborhoods were twice as likely as homeowners in low-income
white neighborhoods to refinance with a subprime loan. 1

2. State Laws are Working
Since the federal Home Ownership and Equity Protection Act (HOEPA) passed in 1994,

the problem of abusive lending has grown worse. Unscrupulous lenders quickly found
ways to circumvent the law. This situation illustrates how difficult it is for a federal law
to remain current and maintain effectiveness against the creative practices of predatory
lenders in different parts of the country.

In response to local surges in predatory lending activities, many states have passed
predatory lending laws to supplement federal protections. North Carolina was a pioneer
in this area, passing the first anti-predatory law of its kind in 1999. Since then, that law
‘has become a model for other states, while subprime mortgage lending in North Carolina
has received a great deal of scrutiny. CRL estimates show that the new law saved
consumers at least $100 million per year by preventing predatory loan terms that would
have been expected to occur in the law’s absence.

More recently, the Fannie Mae Foundation published research by the University of North
Carolina based on an examination of North Carolina’s market before and after the anti-
predatory law was impiemented in 1999 and 2000. UNC found a decline in subprime
refinance loans with predatory terms, and an increase in purchase subprime loans.’
Specifically, the study noted a 72 percent drop in subprime prepayment penalties with
terms of three years or longer along with a 43 percent increase in subprime home
purchase loans. In other words, under the North Carolina law, borrowers in the subprime

"2 Fannie Mae has estimated that 30-50% of subprime borrowers could have qualified for a loan with better
terms. Freddie Mac estimates that 10-35% of subprime borrowers could have qualified, and cites a poll of
50 subprime lenders who estimate that half could have qualified for prime loans. Id. (citing Freddie Mac
Special Report on Automated Underwriting (Sept. 1996) at
http://www.freddiemac.com/corporate/reports/moseley/chap5 .htm; see also Half of Subprime Loans
Categorized as'A’ Quality, Inside B&C Lending (June 10, 1996).

" Task Force on Predatory Lending, U.S. Department of Housing and Urban Development and U.S.
Department of Treasury, Curbing Predatory Home Mortgage Lending at 48 (June 2000).

' It is worth noting that the bill passed with support from a strong coalition of bankers, credit unions,
mortgage brokers, mortgage bankers, consumer advocates, the NAACP, AARP, and other community
organizations.

¥ Keith Erst, John Farris, Eric Stein, North Carolina’s Subprime Home Loan Markel After Predatory
Lending Reform, Center for Responsible Lending (2002).

16 Roberto G. Quercia, Michael A. Stegman, and Walter R. Davis, Assessing the Impact of North
Carolina’s Predatory Lending Law, Housing Policy Debate, Vol. 15, Issue 3, Fannie Mae Foundation
(2004).
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market were buying homes in record numbers while being subjected to significantly less
predatory lending in the refinance market.

A. The Performance of North Carolina’s Subprime Market

The lending industry continues to claim that state anti-predatory lending laws have
stunted the subprime lending market and hindered access to credit. That seems highly
questionable in light of the continued explosive growth of the subprime market.
Nevertheless, to address issues raised by industry, CRL has updated its analysis of the
performance of the subprime market in North Carolina and other key states.

Using data from the Loan Performance database,'” CRL examined the performance of the
subprime market in North Carolina as compared to neighboring states. CRL also
analyzed data from other states with strong anti-predatory lending laws (New Jersey and
New Mexico) versus states with weaker laws (Florida, Ohio and Pennsylvania). The
latter three states were selected because they take a less comprehensive approach to
predatory lending, including in the way they define a “high-cost loan.”

The data show that predatory lending is down in North Carolina, but the subprime
mortgage market has continued to flourish. Subprime lending in the state has
experienced similar growth to neighboring states, and borrowers are receiving the same
types of subprime mortgages at better prices. In fact, borrowers participating in North
Carolina’s subprime market are almost indistinguishable from borrowers in other states,
with one exception: North Carolina subptime borrowers are rarely subjected to large
prepayment penalties.

North Carolina versus Neighboring States

1. Flow of Credit
As shown in Appendix B, subprime refinance lending has grown considerably in North
Carolina since the state’s law became fully effective in 2000. For subprime refinances,
North Carolina’s growth slightly exceeded other neighboring states except Virginia,
which experienced growth far ahead of the country overall. For subprime purchase loans,
again North Carolina’s performance was second among these states, showing a
cumulative increase of 366 percent growth during the period between 1998 and 2003.

2. Cost of Credit
When Self-Help helped champion North Carolina’s anti-predatory lending law in 1999,
we pushed for provisions that would encourage lenders to limit fees and instead reflect
credit risk through the interest rate on the loan. When the cost of credit is reflected in
rate rather than fees, understanding the real cost of the loan and comparing loan options is
much easier for homeowners. Further, while fees are gone forever once they are stripped
from home equity, a homeowner who is in a loan with a rate that is too high can
refinance. In response to provisions in the North Carolina law that discouraged high fees,

' For more information describing the Loan Performance database, see Quercia and Stegman, note 15.
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we anticipated a possible increase in interest rates, perhaps ranging from one-half to one
percent.

However, as shown in Appendix C, the expected increase did not occur, and North
Carolina’s anti-predatory lending law has not adversely affected the cost of credit.
Interest rates in North Carolina remain virtually indistinguishable from those of
neighboring states. The same holds true for APR, based on that portion of the subprime
market’s Home Mortgage Disclosure Act data we have received to date. This shows that
North Carolina borrowers are neither paying higher interest rates nor higher fees, and in
fact suggests that borrowers were paying unnecessary fees before the law went into
effect.

At the same time, borrowers in North Carolina receive loans without abusive terms. In
2003, only one percent of North Carolina borrowers had prepayment penalties of 36
months or longer on their subprime refinance loan. That figure stands in sharp contrast to
states without strong laws. For example, in Tennessee, 58 percent of borrowers with
refinances in the subprime market received prepayment penalties of 36 months or longer.

3. Borrowers Served by the Subprime Market
Even if credit flows had remained constant and interest rate and fees level or below those
of neighboring states, we would still have cause for concern if the North Carolina market
seemed to be underserving those with the fewest credit alternatives—borrowers with
weaker credit, less income, or African-American and Latino borrowers that have
historically had difficulty accessing credit. We are pleased to report that none of these
concerns emerge from the data. For example, as shown in Appendix D, by two primary
measures of creditworthiness-—credit score (FICO) and loan-to-value ratio (LTV), the
results for borrowers in North Carolina’s subprime market are very similar to those in
neighboring states.

4. Strongv. Weaker State laws
Similar results occurred in our comparison of strong and weaker state laws. Again,
growth in the subprime market has been robust in states with strong laws. New Jersey,
for example, continues to experience similar or lower interest rates compared to other
states. In fact, interest rates and APR remain relatively constant among the states in the
analysis. And again, while approximately 11 percent of subprime refinance loans in New
Jersey and New Mexico had prepayment penalties of 36 months or longer in 2003, Ohio,
Pennsylvania, and Florida each showed that 55 percent of their refinance loans included
such prepayment penalties.

These positive results have been acknowledged by the lending industry. For example,
last August a very favorable article appeared in National Mortgage News. In the article,
Donald Fader, president of North Carolina Association of Mortgage Professionals, noted
that the industry has continued to prosper under North Carolina’s law. Mr. Fader is
quoted as saying, “The membership in our organization has grown and there has been a
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high volume of business in the state.”® In another instance, an analysis by a leading
industry trade journal, Inside B&C Lending, found that top North Carolina subprime
lenders “continue to offer a full array of products for borrowers in North Carolina — with
little or no variation in rate” compared to other states,”

In addition, a Morgan Stanley & Co. survey of 280 subprime branch managers and
brokers found that tougher predatory lending laws have not reduced subprime residential
lending volumes. In fact, branch managers thought that changed practices in response to
state laws like North Carolina’s are having neutral to positive impact on volume because
they make customers feel more comfortable and “lower points and less onerous
prepayment penalties make the economic terms more attractive.”?

More recent comments by state officials suggest other state laws are having similar
effects. The New Jersey Department of Banking recently stated:

Based on our experience to date, we are pleased to report that we believe that the
[New Jersey anti-predatory lending] law is fulfilling its twin goals: curbing
abusive practices while also ensuring that responsible forms of credit continue to
be made available to all New Jerseyans. This is reflected in the fact that consumer
complaints about predatory practices are down, the number of entities seeking to
become licensed lenders continues to rise, and all segments of the market remain
stable. We note, for example, that according to Jnside B&C Lending, New Jersey
had the eighth highest volume in subprime mortgage lending at the end of the first
quarter in 2004, showing an increase of 19% from the previous year.”

Attorney General Patricia Madrid recently said about New Mexico’s state law, “In New
Mexico, nearly a year and a half after the HLPA went into effect, my office is not aware
of any New Mexicans who have been unable to obtain a home loan as a result of the law's
protections.”

3. The Characteristics of a Meaningful and Effective Federal Bill

Recently, two bills have been introduced in the House of Representatives to replace
HOEPA and which purport to provide stronger protections for consumers against
predatory lending. As Congress considers these bills, we urge members to carefully
scrutinize the benefits touted by sponsors and to consider each bill in light of the practical
realities of predatory mortgage lending. At a minimum, CRL believes that any
meaningful bill would accomplish these goals:

'® Jennifer Harmon, Looking Back at the North Carolina Law s Effects, National Mortgage News, vol. 28,
no. 45 (August 9, 2004).

¥ Cite. Also, some erroneously point to an industry-sponsored study (published by the Credit Research
Center) as evidence that the North Carolina law decreased access to subprime credit for low-income
borrowers. However, the study has been widely criticized. Significantly, the study was based on loans
originated between 1997 and June 30, 2000; however, the N.C. law did not take full effect until July 1,
2000.

*® Lenders Will Try to Pin Down Effects of NC Mortgage Law, Inside B&C Lending (March 5, 2001).

¥ Channel Check: Surprisingly Strong Subprime Growth, Morgan Stanley - Diversified Financials (August
1, 2002).
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1. Adopt a definition of “high-cost loan” that captures all major fees, so that
abusive loans are included in the definition.

2. Prohibit practices that are so abusive that they are inappropriate on any home
loan, such as loan flipping -- repeated refinances that provide no benefit to
borrowers.

3. Provide effective protections for high-cost loans.

4. Ensure that homeowners’ rights are effective by providing meaningful
remedies and the ability to enforce rights when the loan is sold.

S. Allow flexibility for states to address localized and new abuses.

A. H.R. 1295, sponsored by Representatives Ney and Kanjorski

Unfortunately, the bill introduced by Representatives Robert Ney (R-OH) and Paul
Kanjorski (D-PA), entitled “The Responsible Lending Act” (H.R. 1295), would achieve
none of the goals of a meaningful and effective federal bill. If implemented, this
proposal would fail to protect homebuyers and homeowners against irresponsible lending
and, in fact, would allow predatory mortgage lending to proliferate.

Although H.R. 1295 purports to expand consumer protections, it would in fact outlaw a
small minority of predatory loans. CRL strenuously objects to H.R. 1295, for the
following reasons:

1. The bill fails to take a comprehensive approach to excessive points and fees. The
Ney-Kanjorski bill excludes almost all prepayment penalties and appears to exclude yield
spread premiums from the calculation of whether a loan has points and fees at a level that
triggers the protections in the Act.

= Protections for high-cost loans are only meaningful if all lender and broker
compensation is included in the calculation to determine if a loan is a high-cost
loan. Otherwise, unscrupulous lenders will evade the bill’s scope simply by
shifting compensation to these excluded fees.

= Prepayment penalties on subprime loans strip hard-earned home equity, trap
borrowers in unaffordable loans, and are tied by statistical research to increased
foreclosures. Under the Ney-Kanjorski proposal, penalties for paying off the
home loan early are not counted towards whether a borrower has received a
“high-cost” loan, except in rare circumstances where a lender refinances its own
loan.

= Kickbacks to mortgage brokers, known as yield spread premiums, encourage the
steering of borrowers into higher-priced loans than borrowers qualify for, but it
appears this form of broker compensation is not treated like other fees in
determining whether a borrower has received a “high-cost” loan in the Ney-
Kanjorski proposal.
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The chart below breaks out the costs to the borrower associated with two hypothetical
loans that the Ney-Kanjorski bill would treat as perfectly good mortgages.

LOAN #1 LOAN #2
Loan Amount $ 100,000 $ 150,000
Total Points and Fees Paid $24,482 $31,723
Points & Fees as % of 24.4% 21.1%
Loan Amount
Fee Breakdown
Origination Fees $ 4,990 $7.485
Broker Fees $ 4,000 $6,000
Discount Points $ 2,000 $ 3,000
Single Premium Credit Insurance $ 10,000 $ 10,000
Prepayment Penalties $ 3,492 $ 5238
Total Loan Amount if $ 124,482 $ 181,723
Fees Financed
Original Interest Rate 8.73% 8.73%
APR 11.33% 10.99%
Monthly Payment $977.52 $ 1,427.02
EQUITY LOST AFTER $ 24,482 $ 31,723
REFINANCE IN 2 YEARS

Total Points and Fees Paid: This line shows the cost of the loan from the homeowner’s perspective. In
Loan #1, the points and fees equal almost 25% of the loan amount. However, Loan #1 is not a higher-cost
loan under Ney-Kanjorski, because the bill excludes a host of fees from its calculation of whether a loan
Sfalls into this special category. ’

2. The bill fails to address certain practices inappropriate on any home loan

Fails to effectively address abusive loan flipping. The Ney-Kanjorski bill addresses
flipping only for high-cost loans, allowing lenders to repeatedly flip borrowers into loans
that provide no net benefit as long as the upfront fees are only 4.99 percent of the loan
amount each time and only applying the prohibition when a refinance is within two years
of the original loan. The bill’s exceptions to its flipping provision create a road map for
abusive flips that would be permitted under the law. A more appropriate response would
be to apply a prohibition against flipping to all home loans.

Fails to prevent abusive prepayment penalties on subprime loans. While the bill
limits prepayment penalties on all home Joans to 3 years, it permits lenders to charge a
high prepayment fee (typically 4%-5% of the loan). An increasing number of subprime
lenders have reduced the amount of these penalties, and the Ney-Kanjorski bill lags
behind the market leaders. For instance, HSBC (Household) limits prepayment penalties
to two percent of the loan amount. As a result, the bill endorses a practice that requires
borrowers who have loans with higher interest rates to pay bigger prepayment penalties
in order to refinance into a more affordable loan. Further, if enacted, the proposal would
preempt laws in the majority of states that have prohibited or further limited prepayment
penalties.
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3. Fails to prevent equity-stripping for borrowers who receive high-cost loans.

Protections for high-cost loans apply only in those rare circumstances when borrowers
incur more than five percent of the loan amount in points and fees or interest rates above
approximately 12.5 percent in today’s market, loans that put borrowers at extreme risk of
equity loss or foreclosure. The Ney-Kanjorski bill would allow a lender to finance up to
five percent of the loan amount in conjunction with a high-cost loan, and would not
require any counseling prior to obtaining a loan.

In many high-cost loans, borrowers never realize the significance of the exorbitant hidden
fees on the loan because they don't pay for them in cash, but instead finance the points
into the loan. Limits on financing high fees and a counseling requirement for high-cost
loans are essential to deterring equity stripping through fees, making it much more
difficult for lenders to mislead a borrower into agreeing to an overpriced loan and
encouraging lenders to put risk into interest rate, a cost that is much more transparent to
the borrower.

4, Fails to provide Meaningful Remedies

Fails to ban mandatory arbitration on all home loans. The Ney-Kanjorski proposal
bans mandatory arbitration on high-cost home loans only, while the Miller-Watt-Frank
bill prohibits the use of mandatory arbitration clauses in all home loans. Most of the
leading subprime lenders, including Ameriquest, Countrywide, Option One, New
Century, Citigroup, and Washington Mutual, prohibit mandatory arbitration on subprime
loans, including subprime loans that fall well below any high-cost definition. As a result,
the Ney-Kanjorski bill falls short of best practices in the industry.

Significantly reduces assignee liability protections under existing federal law. The
Ney-Kanjorski bill would roll back protections available under current federal law that
allow borrowers with high-cost loans to seek recourse if their loan has been sold on the
secondary market. Because most subprime loans are sold, these severe limitations on
assignee liability will mean that many borrowers will be unable to defend their home
against foreclosure if they have received a predatory loan. Once they’ve lost their house,
these borrowers may be able to win a suit against a lender for damages years later, but
that is small consolation to a family that is forced out of their home. And this lender
might well not be around or solvent to sue later: The Reinvestment Fund found that a
quarter of all loans currently in foreclosure in Philadelphia today were originated by
lenders no longer in business. In contrast, numerous states, including Illinois,
Massachusetts, New Mexico, and North Carolina have found an effective approach to
assignee liability that balances the ability of the secondary market to purchase subprime
loans and the need for borrowers to be able to protect their home against abusive
practices.

5. Broadly preempts state protections for homeowners.
Rather than preserve and strengthen existing state and federal protections for
homeowners, the Ney-Kanjorski bill wipes out state anti-predatory lending laws that have
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been proven effective at preventing abusive practices and significantly weakens some
protections available under the federal law today.

Replaces effective state protections against predatory lending with a weak federal
standard. H.R. 1295 preempts state anti-predatory mortgage lending laws that have
proven effective at curbing abusive lending practices and would replace these state laws
with a weak federal standard that falls far short of principles for effective legislation to
eliminate predatory lending.

In addition, the bill includes numerous loopholes that undercut the stated purpose
of the bill. While the Ney-Kanjorski bill purports to lower the points and fees threshold,
changes to the definition of points and fees make the definition less inclusive than current
federal law under HOEPA. Exceptions to a prohibition against subterfuge would in fact
encourage loan-splitting, allowing lenders to avoid making a high-cost loan and thereby
triggering protections for such loans. Exceptions to the ability to repay provision would
limit its effectiveness and preempt ongoing state efforts to address such abuses.

B. The Miller-Watt-Frank Bill

In contrast, Representatives Brad Miller (D-NC), Mel Watt (D-NC), and Barney Frank
(D-MA) have introduced legislation to amend HOEPA that draws directly on North
Carolina’s 1999 law. H.R. 1182 (“The Prohibit Predatory Lending Act”™) provides
meaningful and effective consumer protections while relying on provisions with proven
success in supporting the subprime mortgage market. Here are some of the key strengths
of the bill:

1. Adopts a comprehensive definition of “high-cost home loan.”

H.R. 1182 defines high-cost loans as loans with points and fees above five percent of the
loan amount and takes a comprehensive approach to which fees count towards that five
percent. In contrast to the Ney-Kanjorski proposal, the definition of points and fees
includes yield-spread premiums, prepayment penalties and single premium credit
insurance. While the North Carolina law does not include yield spread premiums in its
points and fees definition, it has addressed yield spread premiums through additional
duties imposed on brokers under a separate broker statute. Several additional states,
including New Mexico, New Jersey, New York, and Georgia (even after later
amendments to the law) include yield spread premiums in their definition of points and
fees.

2. Provides protections for abuses that are inappropriate for any home loan.
The Miller-Watt-Frank bill addresses equity-stripping below high-cost thresholds by
adopting the North Carolina prohibition against flipping a home loan without any
reasonable, tangible benefit to the borrower.

3. Provides effective protections for high-cost loans

As in the North Carolina law, H.R. 1182 prohibits the financing of any fees on a high-
cost loan, encouraging lenders to express any additional risk in the loan in terms of
interest rate, rather than requiring borrowers to finance high fees out of their home equity.
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Many other states have adopted a similar approach, allowing only two or three percent of
the loan amount to be financed on a loan with high fees.

Following a precedent set in at least seven state laws (Arkansas, Georgia, Massachusetts,
North Carolina, New Jersey, New Mexico, and South Carolina), H.R. 1182 requires
counseling for borrowers before they enter into a high-cost loan.

The bill prohibits prepayment penalties on high-cost loans below local FHA loan limits,
and also prohibits excessive fees for payoff information, loan modifications, or late
payments.

In addition, the bill prohibits practices that increase the risk of foreclosure, such as
lending without regard for whether the borrower is able to repay, encouraging a borrower
to default, balloon loans, and call provisions.

4. Provides Meaningful Remedies for Borrowers.

The Miller-Watt-Frank bill prohibits mandatory arbitration clauses on all home loans.
Further, it preserves assignee liability protections. The Miller-Watt-Frank bill would
maintain existing protections in the Home Ownership and Equity Protection Act
(HOEPA) that have been in place and successful since 1994,

5. Allows flexibility for states to address localized and new abuses.

The Miller-Watt-Frank bill preserves existing preemption language under HOEPA, which
states that federal standards are a floor, not a ceiling, and allows states to enact additional

protections.

C. Preemption of State Laws:

1. Federal preemption of state anti-predatory lending laws would be misguided, as
any federal standards should supplement, not replace, existing state efforts.

When the federal government first legislated against predatory home lending through the
HOEPA floor, states were free to go further. This dynamic has served the nation well,
allowing for a “cooperative federalism” in which state-developed solutions and federal
regulatory efforts inform and support each other. While North Carolina was the first state
in the nation to pass strong anti-predatory lending legislation, others have followed and
identified appropriate solutions for their particular context.”? States have served as
“laboratories of democracy” with respect to predatory lending by helping to refine
solutions for important issues.

2 Acting Commissioner Donald Bryan, New Jersey Department of Banking and Insurance, Letter to
Senator Corzine (May 11, 2005). See also, New Jersey Department of Banking and Insurance, New
Jersey's Predatory Lending Law Protecting Consumers, Press Release (December 21, 2004).
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2. Federal agencies have learned from state-based efforts to address predatory
lending. In at least two cases, federal agencies have learned from and acted upon
lessons developed at the state level. In adopting changes to their regulatory framework,
the Federal Reserve Board and the Office of Thrift Supervision each exemplified the best
ideals of federalism.

The Federal Reserve Board took important action in 2001 when it moved to incorporate
single premium credit insurance within the scope of charges evaluated as a point or fee
under HOEPA. But, the Federal Reserve did not arrive at this conclusion in a vacuum.
Indeed, the first jurisdiction to reach such a conclusion was the state of North Carolina,
which adopted a similar provision in its 1999 law. Even as North Carolina reached the
conclusion that such products were harming consumers, it recognized that legitimate
forms of credit insurance, calculated and paid on a monthly basis, did not have harmful
equity stripping effects and should not be subject to the same scrutiny. Following the
law’s effective date, Freddie Mac and Fannie Mae and then many lenders publicly
disclaimed such products and the market appears to have successfully transitioned to the
monthly product. Consequently, the Federal Reserve acted responsibly when it saw that
similar benefits could be extended through the federal HOEPA floor to borrowers in all
states.

Similarly, some 35 states currently have statutory provisions relating to prepayment
penalties on home loans. Yet, federal law had been interpreted to preclude these states
from enforcing those laws against state-chartered finance companies and mortgage
brokers in adjustable rate mortgages (ARMs) and other alternative mortgage transactions.
Increasingly, subprime prepayment penalties in home loans have come under scrutiny
and a number of states have moved to prohibit them outright or to limit their application.
In recognition of these developments, the Office of Thrift Supervision took commendable
action when it revised federal regulations in a way that promoted cooperative federalism
by restoring the states’ rights to apply their laws to these state-chartered institutions.

3. States are best equipped to respond to abuses in their particular markets.

We urge you today to continue in this vein and partner with states to provide protections
for the nation’s homeowners. In addition to losing the opportunity for synergy with state
efforts, federal preemption of state law is not a practical response to predatory lending
because states are in the best position to respond to many of the challenges presented by
predatory lending, for at least three reasons: (1) many of the bad actors involved in
predatory lending are state-chartered entities with minimal capitalization, (2) regional
variations in real estate markets require different solutions to predatory lending, and (3)
irresponsible lenders can invent new abusive practices virtually overnight, and the federal
government is ill-equipped to react quickly to these changes.

First, federal enforcement of financial services laws depends largely on periodic
examinations of the practices of large institutions. The broker who just hung a shingle
from his door, however, can originate abusive loans without much fear of federal
oversight—as can a state-chartered affiliate of a bank that is not likely to affect its larger
parent’s overall safety and soundness. State attorneys general and bank regulators have
been instrumental in investigating abusive practices and in demanding redress for their
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citizens. They are also the primary regulators of non-depository finance companies,
which dominate the subprime market. The federal government simply cannot be
everywhere at once to monitor local real estate transactions.

Second, predatory lending laws should address the special characteristics of each state’s
underlying real estate regime and market. For example, the mechanism for ensuring that
a borrower can raise defenses to foreclosure on predatory home Joans may depend on
whether a state has judicial or non-judicial foreclosure procedures. The appropriate loan-
size threshold for when to prohibit prepayment penalties may depend on the real estate
values in a given state. North Carolina prohibits prepayment penalties in first-lien home
loans of less than $150,000. In California, the most reasonable threshold would perhaps
be considerably higher.

Third, new financial services products are developed every day, frequently to exploit
loopholes in laws against abuse. If HOEPA preempted state laws back in 1994, North
Carolina never could have outlawed single premium credit insurance, and the abusive
practice would still be widespread today. In North Carolina, the legislature prohibited the
sale of financed credit insurance. Within two years, the similar “but-not-insurance”
product of “debt cancellation agreements” was born, and many states have moved to
cover such products as they address single premium credit insurance through legislation.
State legislatures are better suited than Congress for responding quickly to such changes.

4. Lenders have experience complying with a variety of state laws that affect their
business practices, and complying with state-based homeowner protection laws
presents no heavier a burden. Given the evidence of success at the state level,
Congress would do harm to homeowners by imposing a uniform standard in lieu of state
protections. Every day, lenders deal with tremendous variety in state real estate laws and
practices, including consumer protection laws.” The laws concerning who may actasa
settlement agent differ from state to state. Foreclosure law differs from state to state.
States have their own fraud and deceptive practices acts, interpreted by state court judges
in accordance with state-specific common law.

Just as lenders find tools for complying with these and other variations, we believe that
they are capable of complying with state-based homeowner protection statutes as well.
The market has responded by producing computer products that claim to assist lenders in
their compliance obligations across state borders.”* In fact, the variation in these statutes
is actually quite small, and we can expect states to move even closer to a consensus
approach as regulation of predatory lending improves in its ability to curb abuses. With
the incredible recent growth in subprime lending that has occurred, it is simply not
credible to claim that variations in state laws have hamstrung this industry..

 gignificantly, federal laws such as the Fair Housing Act and the Equal Credit Opportunity Act regulate
the real estate finance market without broadly preempting comparable state regulations.

* See Bergquist, Eric, “Some Lenders Turning to Compliance Software”, American Banker, v168, n62
(April 1,2003).
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Conclusion

As an experienced mortgage lender, we know that risk management is a key element of
good lending. Responsible lenders are adept at assessing credit quality and property
appraisals to determine whether a particular loan represents a good investment.

Today we are weighing the risks of competing policies that will govern subprime
mortgage lending. On the one hand, we have the risk that qualified borrowers will not
have sufficient access to subprime mortgage credit. Given the remarkable growth of
subprime lending during the past decade and the successful implementation of state anti-
predatory lending laws, this risk seems very slight indeed. On the other hand, we have
the risk of families losing their hard-earned equity and their homes. Evidence strongly
suggests this risk increases with subprime mortgages that include excessive fees, abusive
prepayment penalties and weak provisions for lender accountability. In this era where
credit is arguably more available than ever before, it seems clear that the risks associated
with equity stripping and foreclosures far outweigh concerns about a market that is
growing faster than any other area of consumer finance.

Fortunately, it is not necessary to choose between a healthy subprime mortgage lending
industry and prosperous borrowers who are building wealth. When policymakers
implement policies that demand responsible lending, we can have both. It is our sincere
hope that these subcommittees will choose the right policies for the millions of senior
citizens and families who depend on homeownership to build a better future.
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Appendix A

Significant Increases in Subprime Lending

The subprime mortgage industry has thrived over the past several years, even with the
prevalence of state predatory lending laws passed across the nation. This is a clear
indication that predatory lending laws and regulations have not hindered the subprime
market, as many industry officials had feared would happen. The following list of facts
support the claim that predatory lending laws are not stifling credit to low-income and

poor-credit borrowers:

o In 2004, there was a record $530 billion in subprime originations l_a60 percent
increase over the previous year—compared to a 33% decrease in the prime
mortgage market in the same period. Most major subprime lenders experienced a
significant increase in volume in 2004.

Originations for Top 10 Subprime B&C Mortgage Lenders *

Lender 2004 Volume 2003 Volume % Increase
($ in millions) (3 in miilions) from *03-
04

Ameriquest Mortgage $82,675 $41,700 98.3%
New Century Financial $42,200 $27,400 54.0%
Countrywide Financial $39,441 $19,827 98.9%
HSBC Consumer Finance $33,250 $20,336 63.5%
Washington Mutual $29,563 $19,452 52.0%
First Franklin Financial $28,946 $20,081 44.2%
Corp.
Option One Mortgage $25,990 $20,136 29.1%
CitiFinancial $23,543 $21,428 9.9%
Fremont General Corp. $22,890 $13,110 74.6%
Wells Fargo Home $22,395 $16,485 35.9%
Mortgage
TOTAL $350,893 $219,955 59.5%

e Subprime lenders originated 18.9 percent of all mortgages in 2004, more than
doubling the 8.8 percent market share they held in 2003 3,

o The 24 states that had a predatory lending law in effect during 2003 had a 45 percent
increase in subprime origination volume since 2001, whereas states without a
predatory lending law experienced only a 20 percent increase in volume.*

! Subprime Lenders Outpace The Mortgage Market in Record 2004, Inside B&C Lending, February 14, 2005
% Top 25 B&C Lenders in 2004, Inside B&C Lending, February 14, 2005
* Subprime Lenders Outpace The Mortgage Market in Record 2004, Inside B&C Lending, February 14, 2005
* State origination data for 2004 not yet available.
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Appendix B

North Carolina versus Neighboring States

FLOW OF CREDIT*

Growth in Subprime Refinance Lending per 100,000 Adults, 1998-2003*

Year GA NC SC TN VA us

1998-99 59% 70% 68% 63% 33% 48%
1999-00 1% 6% 5% 11% 6% 0%
2000-01 42% 13% 16% 10% 43% 35%
2001-02 -4% 31% 12% 17% 45% 46%
2002-03 28% 32% 32% 34% 77% 53%
1998-2003 208% 214% 204% 211% 416% 345%

Growth in Subprime Purchase Lending per 100,000 Aduits, 1998-2003*

Year GA NC SC N VA us

1998-99 21% 48% 88% 34% 31% 48%
1998-00 11% 26% 12% 28% 30% 13%
2000-01 11% 34% 27% 29% 28% 11%
2001-02 -3% 25% 36% 21% 34% 29%
2002-03 46% 50% 61% 50% 40% 49%
1998-2003 110% 366% 484% 306% 308% 256%

¥ This data is derived from the Loan Performance Database are for borrowers’
whose loans meet the following criteria: Full Doc, 30-Years, No Jumbo, 1%
Lien, single-family home, owner-occupied. These criteria were chosen
because they reflect those of a typical subprime borrower.
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Appendix C
North Carolina versus Neighboring States

Mean Initial Interest Subprime Refinance Lending, 1998-2003*

Year GA NC SC N VA us

1998 9.4 9.56 9.8 9.54 9.25 9.13
1999 10.06 10.02 10.03 10.12 9.88 9.75
2000 10.78 11.02 11.08 10.9 10.64 10.56
2001 9.73 10.11 10.06 9.96 9.47 9.51
2002 8.89 8.15 912 9.13 8.57 8.6
2003 7.88 8.07 8.06 8.08 7.62 7.62
2004

partial) 7.47 7.69 7.82 767 7.22 7.18
Mean APR Spread of HMDA Verified Subprime Refinance Lending, 2004**
Year GA NC SC ™ VA us

2004 4.31 4.40 4.51 4.43 4.10 4.13%

Percent of Subprime Refinance Loans with Prepayment Penalties, 1998-2003*

Year GA NC SC TN VA us

1998 76 22 8 76 55 63
1999 87 33 16 87 85 74
2000 91 36 23 93 89 78
2001 90 28 34 95 84 79
2002 83 20 32 93 85 79
2003 16 11 38 94 85 74
2004

(partial) 16 13 5 93 86 71
Percent of Subprime Refinance Loans with 36 Month or Longer Prepayment
Penalties, 1998-2003*

Year GA NC SC ™N VA us

1998 54 14 8 58 40 41
1999 65 25 11 71 64 52
2000 64 20 16 73 65 51
2001 61 4 24 71 58 50
2002 46 1 18 60 43 42
2003 8 1 21 58 42 37
2004

(partial) 5 0 1 53 35 33

Continued next page.
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Appendix C - continued

Mean Initial Interest Subprime Purchase Lending, 1998-2003*

Year GA NC 5C ™ VA Us

1998 366 9.58 9.88 9.73 8.63 9.32
1999 10.07 10.15 9.89 10.15 073 9.87
2000 10.57 10.63 10.71 10.73 10.35 10.44
2001 9.58 9.81 9.76 .81 9.24 8.51
2002 8.66 8.59 8.52 88 8.32 8.42
2003 7.42 7.74 7.7 7.92 7.39 7.46
2004

(partial) 5.76 7.22 7.44 7.51 8.78 6.95

Mean APR SPREAD of HMDA Verified Subprime Purchase Lending, 2004**

Year GA NC sC ™ VA us

2004 3.95 4.05 4.17 4.07 3.96 3.91

Percent of Subprime Purchase Loans with Prepayment Penalties, 1998-2003*

Year GA NC SC TN VA us

1998 68 22 10 68 38 55
1999 78 39 19 83 &8 73
2000 83 33 23 86 72 75
2001 76 23 28 82 68 71
2002 73 19 27 82 69 75
2003 22 8 38 89 71 73
2004

(partial) 25 11 4 91 70 68

Percent of Subprime Purchase Loans with 36 Month or Longer Prepayment
Penalties, 1998-2003*

Year GA NC SC ™ VA us

1998 32 11 4 36 21 28
1999 47 24 12 54 42 42
2000 48 14 12 55 45 41
2001 40 4 16 52 39 38
2002 29 1 11 41 28 33
2003 6 1 12 37 27 26
2004

{partial) 8 0 1 28 20 18

*This data is derived from the Loan Performance Database are for borrowers’ whose
loans meet the following criteria: Full Doc, 30-Years, No Jumbo, 1% Lien, single-
family home, owner-occupied. These criteria were chosen because they reftect those
of a typical subprime borrower
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Appendix D
North Carolina versus Neighboring States

BORROWERS SERVED BY THE SUBPRIME MARKET
Mean FICO Subprime Refinance Lending, 1998-2003*

Year GA NC sC TN VA Us

1998 586 579 568 581 565 600
1999 581 580 581 580 576 590
2000 574 573 576 575 567 581
2001 576 575 572 579 572 502
2002 576 574 572 575 573 594
2003 587 582 580 582 581 604
2004

(partial) 807 502 597 801 505 605

Mean LTV Subprime Refinance Lending, 1998-2003*

Year GA NC sC N VA us

1998 80 79 80 80 80 77
1999 80 79 80 80 80 77
2000 81 79 80 81 79 78
2001 82 81 81 82 81 78
2002 82 83 83 83 81 79
2003 83 83 84 85 81 80
2004 :
(partial) 83 83 84 85 80 79

Ratio of African-American to White, Non-Hispanic HMDA Verified Subprime
Refinance Lending per Adult, 2004*

*

Year GA NC sC ™ VA Us

2004 2.2 2.1 1.8 22 2.9 ) 2.0

Ratio of Hispanic to White, Non~Hispanic HMDA Verified Subprime Refinance
Lending per Adult, 2004**

Year GA NC SC N VA us
2004 2.2 1.3 1.8 1.8 18 1.6
HMDA Verified LMI Proportion of Total Subprime Refinance Lending, 2004**
Year GA NC SC N VA Us
2004 51.8 478 56.0 53.9 67.7 51.2

Continued next page.
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Mean FICO Subprime Purchase Lending, 1998-2003*

Year GA NC SC N VA Us
1998 604 600 503 599 626 513
1599 801 501 596 595 609 805
2000 508 602 508 605 609 808
2001 615 516 513 812 627 819
2002 617 627 629 618 538 528
2003 642 634 533 626 546 639
2004

(partial) 851 834 628 821 655 541

Mean LTV Subprime Purchase Lending, 1998-2003*

Year GA NC SC N VA us

1998 86 85 85 86 86 84
1999 88 84 84 84 84 83
2000 87 86 86 85 86 85
2001 89 88 89 88 a8 87
2002 89 89 90 88 88 87
2003 90 9 93 91 90 89
2004

(partial} 87 87 90 90 86 87

Ratio of African-American to White, Non-Hispanic HMDA Verified Subprime
Purchase Lending per Adult, 2004**

Year GA NC sC TN VA us

2004 37 23 1.6 33 2.5 26

Ratio of Hispanic to White, Non-Hispanic HMDA Verified Subprime Purchase
Lending per Aduit, 2004**

Year GA NC SC N VA us

2004 4.3 5.3 2.8 5.1 8.4 2.8
HMDA Verified LMI Proportion of Total Subprime Purchase Lending, 2004**

Year GA NC SC TN VA us

2004 50.3 48.9 59.4 60.5 54.0 48.35

* Source: Loan Performance ABS Subprime Database (as of December 2004)

** Source: CRL 2004 HMDA Lending Database (as of May 15, 2005). The CRL
HMDA database (as of May 15, 2005) includes 5.5 million home loans originated in
2004 by more than 300 reporting institutions, for a total amount in excess of $1
trillion. 20% of these loans by number of originations and 12% by dollar amount
exceeded the subprime APR reporting threshold set by HMDA. The data contain
information from a wide range of major subprime lenders, including Ameriquest,
Citigroup, Countrywide, Household, GMAC, National City, New Century, and Option
One Mortgage Corporation.
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Appendix E

Growth in Subprime Refinance Lending per 100,000 Adults, 1998-2003*

Year FL NC NJ NM OH PA us
1998-89 31% 70% 64% 28% 54% 48% 48%
1999-00 1% -6% -5% -28% 9% 6% 0%
2000-01 30% 13% 44% 6% 17% 10% 35%
2001-02 61% 31% 129% 22% 18% 40% 46%
2002-03 79% 32% 78% 40% 28% 52% 53%
1998-2003 396% 214% 822% E7% 196% 261% 345%
Growth in Subprime Purchase Lending per 100,000 Adults, 1998-2003*

Year FL NC NJ NM OH PA us
1998-99 47% 48% 21% 54% 58% 44% 48%
1998-00 14% 26% 14% -3% 9% 8% 13%
2000-01 7% 34% 4% -1% 15% 22% 11%
2001-02 25% 25% 35% 38% 21% 21% 29%
2002-03 48% 50% 39% 33% 60% 28% 49%
1898-2003 231% 366% 169% 173% 283% 195% 256%
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Mean Initial Interest Subprime Refinance Lending, 1998-2003%*

Year FL NC NJ NM OH PA us
1998 9.28 9.56 9.14 9.21 9.27 943 9.13
1999 9.82 10.02 9.47 9.84 9.7 10.02 9.75
2000 10.5 11.02 10.49 10.53 10.52 10.76 10.56
2001 9.57 10.11 9.31 9.64 9.73 9.85 9.51
2002 8.78 9.15 8.43 8.84 8.83 8.79 86
2003 7.77 8.07 7.63 7.8 7.91 7.88 7.62
2004
(partial) 7.34 7.69 7.18 7.44 746 7.47 7.16
Mean APR SPREAD of HMDA Verified Subprime Refinance Lending, 2004**

[ Year [FL I NC N3 ['NM Ton TrPA [us

[ 2004 ] 4.01 | 4.40 | 4.04 | 4.40 | 409 | 4.21 | 413
Percent of Subprime Refinance Loans with Prepayment Penalties, 1998-2003*
Year FL NC NJ NM OH PA us
1998 81 22 12 11 83 56 63
1999 90 33 47 48 92 72 74
2000 93 36 57 58 94 77 78
2001 93 28 60 65 95 85 79
2002 93 20 67 63 94 88 79
2003 94 11 31 29 91 89 74
2004
(partial) 95 13 0 2 88 91 71
Percent of Subprime Refinance Loans with 36 Month or Longer Prepayment
Penalties, 1998-2003*
Year FL NC NJ NM OH PA us
1998 64 14 8 6 72 42 41
1999 73 25 34 28 81 55 52
2000 72 20 34 35 74 54 51
2001 71 4 32 40 74 61 50
2002 56 1 25 30 60 52 42
2003 55 1 11 11 55 55 37
2004
{partial) 53 Q 0 1 48 50 33
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Mean Initial Interest Subprime Purchase Lending, 1998-2003*

Year FL NC NI NM OH PA us
1998 5.71 9.59 5.03 924 9.4 938 932
1959 10.03 10.15 9.86 9.77 9.73 9.96 9.87
2000 10.62 10.63 10.55 10.36 10.53 10.75 10.44
2001 9.75 9.81 9.32 9.66 9.79 9.71 9.51
2002 8.7 8.59 8.3 8.82 8.76 .79 8.42
2003 767 7.74 7.36 7.77 7.84 779 7.48
2004

(partial) 7.05 7.22 6.9 7.42 7.47 7.37 6.95

Mean APR SPREAD of HMDA Verified Subprime Purchase Lending, 2004**
[Year TFL I'nC N3 Y [oH [PA lus
{2004 | 3.81 | 4.05 | 3.81 ] 3.86 | 4.00 | 404 | 3961

Percent of Subprime Purchase Loans with Prepayment Penalties, 1998-2003*

Year FL NC N3 NM OH PA Us
1998 74 22 5 16 77 37 55
1999 89 39 38 52 85 54 73
2000 87 33 54 67 87 69 75
2001 84 23 50 60 84 71 71
2002 88 19 60 67 85 73 75
2003 92 8 31 36 86 78 73
2004

(partial) 88 11 1 3 85 79 68

Percent of Subprime Purchase Loans with 36 Month or Longer Prepayment
Penalties, 1998-2003*

Year FL NC N1 NM OH PA us

1998 44 11 3 ) 66 19 26
1999 62 24 12 30 75 3 42
2000 60 14 17 41 68 33 41
2001 54 4 14 N 58 33 38
2002 46 1 11 31 48 31 33
2003 38 1 4 13 43 38 26
2004

(partial) 27 0 1 1 31 30 19
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C. BORROWERS SERVED BY THE SUBPRIME MARKET:

Mean FICO Subprime Refinance Lending, 1998-2003*

Year FL NC NJ NM OH PA us
1998 593 579 810 803 587 585 600
1999 591 580 599 533 581 587 580
2000 587 573 588 586 574 578 581
2001 591 575 596 587 584 590 592
2002 588 574 592 598 585 594 594
2003 596 582 595 806 596 599 604
2004
(partial) 592 602 597 609 598 584 605
Mean LTV Subprime Refinance Lending, 1998-2003*
Year FL NC N NM oH PA Uus
1998 78 79 75 77 78 77 77
1999 79 79 76 78 78 78 77
2000 79 79 76 79 79 78 78
2001 . 80 81 77 80 81 79 79
2002 80 83 77 81 82 81 79
2003 80 83 76 83 84 82 80
2004
(partial) 80 83 75 83 85 81 79
Ratio of African-American to White, Non-Hispanic HMDA Verified Subprime
Refinance Lending per Adult, 2004**
[ Year [FL I'NC NI [ NM T OH TPA [ Us |
| 2004 ] 22] 21 1.9 1.5 | 19] 16| 20|
Ratio of Hispanic to White, Non-Hispanic HMDA Verified Subprime Refinance
Lending per Adult, 2004**
[ Year FL [ NC NJ [ NM OH [ PA us |
| 2004 1.7 ] 1.3 15| 2.1 1.3 ] 1.6 1.6 |
HMDA Verified LMI Proportion of Total Subprime Refinance Lending, 2004**
[Year  TFL NC I N3 [ NM | OH [ pA Lus |
{ 2004 I 466 478 | 51.8 | 229 632 | 56.6 | 51.2 |
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Mean FICO Subprime Purchase Lending, 1998-2003*

Year FL NC NJ NM OH PA us
1598 595 600 627 815 5898 608 613
1999 598 601 611 597 602 804 805
2000 604 602 609 607 600 601 608
2001 613 618 619 605 608 618 619
2002 618 627 620 617 614 622 528
2003 829 634 634 638 626 639 639
2004
(partial) 635 634 643 833 624 835 641
Mean LTV Subprime Purchase Lending, 1998-2003*
Year FL NC N3 NM OH PA us
1998 84 85 84 83 82 84 84
1999 84 84 84 83 82 84 83
2000 86 86 84 85 84 86 85
2001 87 89 86 87 86 88 87
2002 87 89 84 88 88 89 87
2003 8a 21 86 89 91 91 89
2004
(partial) 87 87 86 88 89 89 87
Ratio of African~-American to White, Non-Hispanic HMDA Verified Subprime
Purchase Lending per Adult, 2004**
[Year JFL TNC NI [ NM [ oH 'PA [us |
[ 2004 i 26 | 231 241 1.3 27 2.0 | 26|
Ratio of Hispanic to White, Non-Hispanic HMDA Verified Subprime Purchase
Lending per Aduit, 2004**
[ Year [ FL I NC [ NJ _T'am ToH | pA [us 1
{2004 | 44| 53] 36| 141 20 4.2 ] 29|
HMDA Verified LMI Proportion of Total Subprime Purchase Lending, 2004**
['Year TFL NC [ N3 [ AM [ oH TPA Tus |
{ 2004 | 6.5 48.9 | 4021 398 ] 710 | 62.1 | 48.4 |

* Source: Loan Performance ABS Subprime Database (as of December 2004)
** Source; CRL 2004 HMDA Lending Database (as of May 15, 2005)
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mﬁonul’{l:?ghhn@rks'
Assodiation

335 East Manchester Boulevard
Inglewood, CA 90301
dbrown@nnwa,us

May 24, 2005

U.S. House of Representatives

Comimittee on Financial Services

Subcommittee on Housing and Community Opportunity
Subcommittee on Financial Institutions and Consumer Credit
2129 Rayburn House Office Building

Washington, DC 20515

Re: “Legislative Solutions to Abusive Mortgage Lending Practices” Hearing
Dear Members,

Good morning distinguished members of the House Financial Services Committee, Subcommitees
on Housing and Community Opportunity and Financial Institutions and Consumer Credit. It is my
pleasure to submit to you this written testimony for your hearing entitled “Legislative Solutions to
Abusive Mortgage Lending Practices™ this 24" day of May 2005.

My name is Martina Guilfoil and I am the Executive Director of Inglewood Neighborhood Housing
Services, as well as President of the National NeighborWorks® Association (NNA). NNA is the
national membership association of the 230 NeighborWorks® Organizations throughout the
country. NeighborWorks® Organizations work to revitalize over nearly 3,000 communities
throughout the country, leveraging resources provided by congressionally-chartered Neighborhood
Reinvestment Corporation (dba NeighborWorks® America). NNA members also utilize funding
from CDBG, Section 8 and other federal funding to create and sustain economic wealth in low- and
moderate-income communities across forty-nine states, the District if Columbia and Puerto Rico.

NNA’s work relevant to this hearing includes mortgage counseling, pre- and post-purchasing
counseling, individual development accounts and financial literacy programs. Our goal is to
educate the low- and moderate-income homebuyer, many of who are first-time homebuyers, and
provide them with the tools to purchase a home, but more importantly to keep their home. Qur
contribution to this hearing is underscored by the years of experiences our members have gained in
advocating for the right to homeownership. Our members across the nation work tirelessly to
educate potential homebuyers — we are in the trenches, counseling and advising homebuyers how to
recognize the pitfalls of predatory lending.

NeighborWorks® organizations were created in the mid 1970’s in response to the problem of
redlining in communities across America. People were denied the credit they needed in order to
improve their homes. NeighborWorks® made loans to families so that they could continue to live in
safe and decent housing. Today the challenges we face have swung the other way. The challenge in
our neighborhoods is not the lack of credit, but rather what someone will have to pay for it and
under what terms. A variety of financial products have been created that jeopardize homeownership,
the general financial stability of families and the health of neighborhoods. Predatory and abusive
lending practices undermine the work of Inglewood Neighborhood Housing Services and its peer
groups under the National NeighborWorks® Association. All members of NNA strive to combat
predatory lending practices through the most effective instrument available - EDUCATION.
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Financial literacy and pre- and post-purchase mortgage counseling have enormous positive impact
in safeguarding those we serve against loan products that ultimately place them into a fragile
economic position. The NeighborWorks® Campaign for HomeOwnership boasts default rates
better than FHA and VA, and comparable with conventional lenders among homebuyers assisted,
yet our achievements will become increasingly ineffective without strong anti-predatory legislation.

NNA members cannot possibly educate all unsophisticated and unaware homebuyers and
homeowners. Most of those we serve do not hold the financial expertise and steadfast persistence
required to understand the complexities of the mortgage loans being offered by lenders. Their
Jjourney is made even more difficult by designing lenders who prey on their inexperience and lack
of financial knowledge. It is for this reason that a national anti-predatory law is necessary.

1 would like to present some brief stories from our members across the country that describe the
detrimental effects of predatory lending practices and their lasting impact. Irelate these stories —
stories you have no doubt heard several times over — to emphasize how the establishment of a
strong national standard would serve to avert future stories of economic misfortunes from ever
being told.

One of our groups in Mayville, NY, Chaulauqua Home Rehabilitation and Improvement
Corporation (CHRIC), details several of the most commonly used predatory lending practices still
in practice today:

John Thomas is a disabled, 43-year old African-American who received
approximately $60,000 from insurance and Social Security benefits following the
death of his wife and mother of his three children. He moved his family back to
Dunkirk, NY, the place of his birth and a support network of family and friends. Mr.
Thomas found a conventional mortgage with NorthWest Mortgage at a rate of 10.5
percent in December of 1997. He made a down payment of $28,000 on a $41,000
house. He invested another $16,000 in home improvements, painting, and furnishing
his home for his children.

Mr. Thomas began a methodical effort to repair hazards and the home’s electrical
and plumbing systems. Lacking confidence that he could borrow from any bank (his
personal bank had previously denied him a mortgage) Mr. Thomas called Household
Finance through a flyer sent to him with a 1-800 number.

Household Finance told him they would make the loan, but wanted him to re-finance
first. They told him they could refinance bis home and give him a separate loan for
home improvements. Mr. Thomas was aware there would be some cost, but did not
know how much.

Household Finance re-financed the NorthWest mortgage at 11.99 percent in January
2000, explaining to Mr. Thomas that his interest rate would go down after two years.
His 15-year term Northwest Mortgage with a monthly payment of $356 went to a 15-
year term Household Finance mortgage with a monthly payment of $654. The
second home equity loan carried an interest rate of 23.9 percent and a monthly
payment of $272.
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In May of 2001, Mr. Thomas made a payment of $641 on a principal balance of
$58,970. After the payment was credited, his principal balance was still $58,970.
All of the payment was applied to interest and “other charges”. As CHRIC
interviewed Mr. Thomas and reviewed his Joan papers, the disclosure notices
indicate that this mortgage was set up with a 15-year balloon payment. CHRIC had
to explain to Mr. Thomas that fifteen years from the date of his loan he will be
required to fully repay the balance or re-finance the unpaid balance with another
mortgage.

Mr. Thomas feels like he has been duped. He has gone from a positive equity
position to a negative one in a very short time. He blames himself in part, taking
responsibility for making poor decisions. Yet he also feels that he was misled,
deceived in part by lack of full disclosure, and encouraged to make bad decisions by
persons with a financial self-interest.

Qur group in Chicago, NHS of Chicago, has been at the forefront of creating strong Iilinois state
anti-predatory lending laws. The recently enacted state law has prevented future predatory practices
like the one described below, from proliferating in the state of Hlinois.

CS, a 70-year-old widow, has lived in her home in Chicago’s Austin community for
over 25 years. Her monthly income is $1,250 (Social Security and pension). From
1993 to 1998, CS obtained three separate loans from sub-prime lenders in order to
make repairs to her home. By July 1998, her mortgage payments had increased to
$784.00 a month with a total mortgage debt of $68,000, but she was current on her
payments. In July 1998, in an attempt to borrow $4,000 to repair her front steps, she
responded to a mortgage broker’s solicitation stating that loans were available in
amounts up to 125 percent without need for income verification,

The mortgage broker told CS that she would need to borrow more than $4,000 to
“make the loan worthwhile” and originated a $93,500 loan at a 12.5 percent rate,
increasing her monthly P & I payment to $890.43, and depleting her equity by
$25,000. In this transaction, the broker received a fee of $8,925 (9.6 percent of loan
amount). There was an additional $1,500 in fees paid to the lender. All of these
were included in the financing. With tax and insurance costs, CS’ housing expense
was now $1,035 monthly.

Two stories from our group in Aberdeen, WA, Aberdeen NeighborWorks® of Grays Harbor
County show that age, whether young or old, cannot prevent the unqualified from making poor
decisions.

Two couples in their 70°s and 80’s who believed they were securing a reverse equity
mortgage were given forward mortgages by Wells Fargo with payments that
exceeded their repayment ability. They both ultimately lost their homes due to their
inability to meet the high mortgage payments and were forced to leave their bomes
after 30 and 40 years. The information on both cases was sent to the Washington
State Attorney General’s office who is currently investigating the lender. Another
couple with the same scenario but different lender was assisted in locating alternative
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housing after also not being able to maintain monthly payments on a2 mortgage
refinance.

A young first time home buying couple were days from committing to mortgage
loans with predatory terms. The lender would create two loans (80/20), one with an
ARM and a balloon payment in five years and the other with an extremely high
interest rate. The combined monthly payments were a substantial portion of the
couple’s monthly income resulting in ratios outside customary, acceptable levels.
We calculated and determined the young couple would have lost the house within six
months as a result of inability to maintain the payments.

In Los Angeles County, our member-group, Neighborhood Partnership Housing Services
(NPHS), nicely illustrates the uninformed borrower.

A homeowner came to NPHS to seek assistance on refinancing his second trust deed.
The lender was carrying the paper and was charging 29 percent interest. The
borrower felt the rate was high, but thought since it was a private loan, a higher
interest rate was customary. NPHS assisted the borrower using a partner financial
institution and completely refinanced for a reduced rate and better terms.

Members of the Committees - I cannot impress enough - predatory lending firms like Household
Finance, Wells Fargo and others fully understand their predatory practices and the extremely high
margins they obtain from exploiting the inexperienced homeowner or homebuyer. They bave found
a market niche to earn considerable profits. This niche, however, is clearly directed at exploiting
the uninformed, unaware and in most cases, minority neighborhoods . How ever these firms may
wish to defend their practices, any poor, elderly black man from Mayville, NY or young couple
from Aberdeen, WA can quickly rebuff and tell you of the extraordinary deleterious effects of
predatory lending.

Similar stories can be told by NeighborWorks® organizations across the country and in each of the
districts you serve. In states and localities without strong anti-predatory lending, the result is clear:
economic ruin for families. A strong federal law would substantially prompt abusive lenders to
rethinking their business plans. The above anecdotal stories could have been avoided had there
been a strong national law eliminating predatory lending practices. As various studies have shown,
elimination of predatory lending does not entail an elimination of profitable subprime lending. A
strong national law simply levels the playing field.

NNA does not ask that you enact burdensome legislation that extinguishes firms’ profitable niches.
Nor do we condone the argument of ignorance. We simply advise you to construct thoughtful and
articulate legislation that serves a practical purpose — helping individuals purchase or refinance a
home using clear and fair lending products and services that are more easily understood by the
consumer. Congress must balance the benefits of economic enterprise with the obvious costs
associated with that pursuit. For example, the Center for Responsible Lending estimates that
abusive home mortgage lending practices cost homeowners $9.1 billion each year. During a session
where members decry the potential loss of $4 billion-plus of the CDBG program, this $9.1 billion is
worth your legislative attention. NNA urges Congress to enact legislation with provisions aligned
with the recommendations set forth in this written testimony.
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NNA and INHS vigorously support a national anti-predatory lending law that employs provisions
similar to those found in current state laws, most notably, the state of North Carolina. Our
membership supports a national law that serves as a floor, allowing states with more legislative
safeguards to be excused from preemption by federal law. A more detailed synopsis of the
provisions we recommend is included below.

On par with NNA’s goal to educate homebuyers and homeowners, NNA suggests that any federal
law enacted be sensitive to these critical areas: education and disclosure, transparency,
reasonableness and faimess. NNA strongly encourages these legislative committees to etr on the
side of the consumer - as academic evidence and anecdotal hearsay illustrate, the consumer is the
party left worse off.

Take away a predatory lender’s ability to hide fees and subtle provisions and you promote an
efficient and fair lending process. This levels the playing field for homebuyers who cannot
understand all the complex aspects of the agreement to which he/she enters. It is reasonable for
firms like Ameriquest and Countrywide to hedge the risk of borrowing to an individual with poor
credit by pricing their loan accordingly. This does not, and should not, sanction the use of
unreasonably high fees or penalties, deceptive lending practices, or exploitation of an interested, but
unqualified borrower.

I encourage these committees to review my following recommendations and observations when
debating the merits of a national anti-predatory lending bill.

{1 Federal Floor: States must continue fo enact their own legislation based on the
prevalence of predatory lending in their region — the niche described above is more
casily exploitable in some markets. Therefore, in areas of substantial predatory
lending practices (e.g. North Carolina pre-1999), more stringent state laws are
necessary. A federal standard, especially a weak law, will do little in a predatory
practice-heavy state whose laws have become pre-empted and therefore meaningless.
States like North Carolina, lllinois, New Jersey and New Mexico have laws that have
been proven effective. Eliminating these effective and fair laws by a preemptive
federal law is as unwise as it is costly.

[0 Full Disclosure and Education: The homebuyer must be aware of how fees are
accounted for in the loan, and at what price. The abusive and misleading practice of
financing fees into the loan amount is essentially duping the homebuyer into an
agreement no knowledgeable person would ever enter. As your colleagues in the
Senate so judiciously acted to require full-disclosure of publicly-traded firms, so
must be required of subprime lenders to borrowers. The lender must make efforts to
determine the borrower’s repayment ability. This entails information gathering and
processing. Complete information is not only more economically efficient, it is also
morally fair. It is unreasonable to apply the fallacious argument of “you should have
known” to an eighty-year-old grandmother who repeatedly re-finances her mortgage
(and incurs more fees) because she did not know any better.

{1 Excessive Fees and Penalties: There must be an economically-justified limit on
penalties and fees. The law must appropriately balance the risk a lender assumes
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when financing an individual with poor credit with the fees charged to that
individual. An individual must not be financially penalized ex ante for bad credit
history and must certainly not be penalized, but rather encouraged, to pay on their
mortgage in a timely fashion. For an individual to incur a prepayment fee as a
“reward” for improving his/her credit is unacceptable. Fees must reasonably match
the credit risk — nothing less is fair or prudent.

Thank you for the opportunity to share my thoughts and on behalf of NNA and INHS I thank you

for your leadership in addressing this critical issue on a national level. IfI can be of any service,
please do not hesitate to contact me, or the Director of NNA, David C. Brown, dbrown@nnwa.us.
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Statement of Micah S. Green
President, The Bond Market Association

Testimony before

U.S. House of Representatives

Subcommittee on Housing and Community Opportunity
Subcommiittee on Financial Institutions and Consumer Credit

Hearing on Legislative Solutions to Abusive Mortgage Lending Practices
May 24, 2005

T would like to thank Chairman Ney and Chairman Bachus for the opportunity to testify
today at this important hearing on predatory lending. I am Micah S. Green, president of
The Bond Market Association, which represents securities firms and banks that
underwrite and trade fixed-income securities both domestically and internationally. 1am
also representing today the views of the American Securitization Forum (ASF), an
adjunct forum of The Bond Market Association, which is a broadly-based professional
forum of participants in the U.S. securitization market. Among other roles, ASF members
act as investors, issuers, underwriters, dealers, rating agencies, insurers, trustees,
servicers and professional advisors working on transactions involving securitizations of
residential mortgages and other types of financial assets.

The secondary market for mortgage debt—the segment of the financial industry that
purchases and repackages loans as mortgage-backed securities or MBS—witnessed
tremendous growth over the past decade. At present, there are about $5.6 trillion in
mortgage-related bonds outstanding, or nearly a quarter of all fixed-income securities.
Such significant participation by the capital markets in the mortgage lending business
benefits consumers in the form of lower interest rates and more widely available credit.
No doubt there are thousands, if not millions, of families who were able to find mortgage
financing and purchase a home on more affordable terms because of the secondary
market. The growth in the secondary mortgage market overall has led to a much greater
availability of credit for subprime borrowers, or home-buying famifies who, because of
credit problems, traditionally have had less access to the mortgage market.

As the volume of subprime loans has grown, however, demonstrated cases in which
lenders followed abusive practices have surfaced. There is no question that abusive loan
terms and lending practices—commonly known as “predatory lending”—are bad and
should be stopped. The Bond Market Association and the American Securitization
Forum acknowledge this reality and the role the secondary market can play in addressing
this problem. We have worked with lawmakers and regulators at the state and local level
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as well as Congress and other federal policymakers for the past five years to promote
sensible anti-predatory lending policies.

Thanks to the determined efforts of Chairman Ney and Rep. Kanjorski, we now have
legislation, the Responsible Lending Act (H.R. 1295), that addresses the problem of
predatory lending in a balanced way. Chairman Ney and Rep. Kanjorski have taken
special care to reach out to all stakeholders in the debate over predatory lending. Asa
result, they have crafted an informed and effective bill which we support.

The Responsible Lending Act deals with the problems that arise from dozens of
sometimes vague and conflicting state and local laws by creating a uniform national
standard for the terms under which high-cost loans are made. Critically important, these
terms are objective and measurable. Under this legislation, borrowers facing foreclosure
could bring defensive claims against loan assignees under certain circumnstances.
Assignees could also be the subject of affirmative claims, or those brought outside of the
context of defending against a specific foreclosure claim, unless they could prove that a
reasonable level of loan review would not have revealed the lending violation in question.
By observing an objective standard for loan review that could reasonably be expected to
screen loans with potential predatory lending problems, secondary market participants
can avoid potential liability. The Responsible Lending Act also provides loan purchasers
with a “right to cure”, or the opportunity to amend a loan and compensate the borrower
when they identify loans made in violation of the terms set out in the bill.  All claims
would be limited to actual damages unless a borrower can prove reckless indifference on
the part of the assignee.

The Need for Federal Pre-emption

Federal regulators’ primary weapon against predatory lending is a 1994 amendment to
the Truth in Lending Act that became known as HOEPA, for the Home Ownership and
Equity Protection Act. The law created the concept of a high-cost loan as one with an
annual percentage rate or fees that exceed a specified threshold. The Federal Reserve
Board {Fed) has the authority to adjust the benchmarks. The Fed also promulgates the
regulations to implement the law.

Certain features of loans designated as high-cost by HOEPA are restricted. These include
prepayment penalties and negative amortization, among others. HOEPA also advanced
the idea of assignee liability, or the notion that purchasers of mortgage loans could be
held liable for the actions of mortgage originators. As discussed in the next section,
HOEPA subjects loan purchasers to the claims and defenses a borrower could bring
against the originating lender. The law initially only applied to about 5 percent of the
subprime mortgage market. Following a Federal Reserve Board decision to lower the
threshold interest rates in 2001, HOEPA’s reach has grown but still only extends to a
limited market segment. Because of its relatively limited applicability, HOEPA has not
proven to have significantly limited the availability of subprime mortgage loans.
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In recent years, however, several states and localities have built on HOEPA’s general
approach with new anti-predatory lending laws to the point that much more of the
subprime market is now affected. Loans are categorized as high-cost-—some laws refer
to such loans as “covered™—if the annual percentage rate or fees associated with the
loans exceed a given threshold. At least 47 varying state and local laws regulate
subprime lenders in addition to HOEPA.

It is not only the terms of the different state and local laws, but also the volume of
varying and often conflicting standards that impose unreasonable burdens on the
secondary market. Maintaining the expertise needed to comply with varied statutes in an
array of jurisdictions adds unnecessary levels of complexity cost and risk to the subprime
securitization process. Several provisions in the different state and local laws require
careful legal judgments that cost time and money. Every legal question also carries with
it an added element of risk. More importantly, whether a given loan may be regarded as
“predatory” under various state and local faws often requires subjective judgments and
knowledge of facts that are beyond the reach of secondary market purchasers and
assignees. In these circumstances, no amount of foan review or investigation performed
by secondary market purchasers can determine the presence or absence of lending
violations, thus presenting economic, reputational and other risks that cannot be
managed. The choice presented in these cases is either to accept unmanageable risks or
to avoid acquisition of covered loans altogether. Not surprisingly, many potential
secondary market purchasers have been forced as a matter of business necessity to choose
the latter option, thus depriving the morfgage origination market of new capital and
imiting the availability of mortgage Joans to families with subprime credit.

Ultimately, any increase in cost, risk and complexity in secondary market operations
leads to higher costs for borrowers. Loan purchasers will demand higher yielding
loans—if they choose to purchase high-cost loans at all-—when faced with the uncertain
legal environment that exists today with the patchwork of state and local anti-predatory
lending laws. Loan originators, in turn, will simply charge borrowers higher rates and
fees—if they continue to originate high-cost loans at all.

By preempting state and local laws and replacing them with a uniform and balanced
standard, the Responsible Lending Act eliminates the conflicts and inefficiencies that
result from the varying state and local anti-predatory lending standards. Besides
lowering the cost of credit, securitization has expanded its availability and helped
develop a truly national mortgage market. It follows that a national legal standard should
govern this market, which the Responsible Lending Act achieves.

Assignee Liability

Developing an effective assignee liability standard-—one that punishes bad actors without
exposing innocent loan purchasers to a level of unmanageable risk that drives them from

3
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the market——is also hampered by the patchwork of state and locals laws. The different
state and local laws sometimes use subjective triggers to assign liability to the loan
purchasers.

Currently, civil actions brought against lenders for infractions of HOEPA may also be
brought against an assignee of the lender if the violation is “apparent on the face of the
loan document.” An assignec or the purchaser of a mortgage will not be subject to the
claims and defenses of the borrower if a “reasonable person exercising ordinary due
diligence, could not determine™ the mortgage was a high-cost loan under HOEPA ?
Unfortunately, neither this standard nor subsequent court decisions have effectively
settled the question of what “apparent on the face™ means in practice. Recent state laws
have compounded this problem by creating still more standards for assignee Hability.

It is important to note the presence of loans originated using predatory practices in the
pools of loans backing mortgage securities is not in anyone's best interest. Not only do
predatory lenders target individuals with risky credit profiles, but the terms of predatory
loans often promote default. The more defaults experienced by the pool backing an MBS
issue, the less attractive the security becomes to investors who ultimately bear this risk.
In order to maintain investor support and capital market liquidity to fund continuing
operations, securitizers of mortgages—which include mortgage originators as well as
financial institutions that purchase and package mortgage loans in the secondary
market-—have a clear incentive to eliminate from pools any loans they can identify that
violate applicable predatory lending laws, In order to do this efficiently, however, the
lending standards must be clear and objective, and this is not always the case.

The different state and local laws sometimes use subjective triggers to assign Hability to
the loan purchasers. An Iilinois state faw, for example, makes the purchaser of a Joan
liable if the loan originator was found to have used “deceptive practices”—a pattern of
behavior that cannot be detected in a review of a standard loan file. Laws such as this
create legal circumstances inconsistent with the notion of fundamental fairness. A loan
purchaser should not face Hability for lender actions in which it did not participate,
cannot observe, and that cannot be detected in a review of the loan file.

A New York City law that was struck down by the courts would have required an
arbitrary level of due diligence on loan pools in order to escape liability for subprime
lending violations. Complying with the level of due diligence set by this statute would
significantly raise the cost of purchasing covered mortgages, which would increase
borrower costs. In many cases, the screening prescribed by the New York City law
would have been impossible. Assignees cannot know whether or not certain subjective
loan origination standards were met. The purchaser does not have unique insight into
what type of loan or specific loan features are suitable for that borrower. Assignee
Tiability under such circumstances is unreasonable. Assignees would have neither the

15 U.8.C. 164 1(a)
TISUS.Co 164 1
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opportunity to identify violations in advance of purchasing the loans, nor the ability to
mitigate legal exposure once they do identify violations.

Using anything but a single set of objective and readily detectable standards to determine
whether an assignee has liability is a regulatory approach that threatens to undermine
many of the benefits of the secondary market. Faced with this type of environment,
secondary market participants may find it less attractive to purchase and repackage
subprime loans.

The Responsible Lending Act sets out a definition of “higher cost” loans. The bill then
goes on to define in clear languags the terms and restrictions placed on such loans. Asa
result of these clear and objective standards, assignees employing the normal practice of
loan review can have confidence they will be able to effectively screen for loans
containing lending violations.

H.R. 1295 properly restricts the claims that can be brought against assignees to those
available under HOEPA as amended by the bill. To do otherwise would be impractical.
Assignees can effectively screen pools of loans for compliance with a known set of
standards, such as the loan terms in the Responsible Lending Act. Exposing assignees to
every conceivable law that could give rise to a claim, however, is not practical.

The Responsible Lending Act describes two types of claims: defensive and affirmative.
A borrower’s right to bring such claims is based on certain factors not present in current
law. The right to bring a defensive claim against an assignee is limited in the first
instance to situations where the default is reasonably related to a violation of the lending
terms prescribed by H.R. 1295. The point of this provision is to protect against loans
with predatory lending violations that cause harm. If there is no connection between a
borrower’s default and the originating lender’s violation of the anti-predatory lending
laws, the balance of legitimate interests weighs in favor of the innocent assignee who,
pursuant to existing legal doctrine, must have acted in good faith and without actual
knowledge of a lending violation. If such a nexus exists, however, the balance of interest
weighs in favor of protecting the borrower. The important exception to this rule is the
case where the assignee is not innocent.  H.R. 1295 provides that a borrower may bring a
defensive claim against an assignee that had actual knowledge of the originator’s
violation or displayed a “reckless indifference” to a violation of the lending terms of HR.
1295. This provision recognizes that despite a well-structured law, bad actors will
always exist and should be held accountable.

Affirmative claims——those outside of the context of an enforcement of loan terms that are
reasonably related to a borrower’s default-—can be brought in the case when an assignee
cannot demonsirate that a reasonable level of loan review could not have detected the
loan violation. In addition, the legislation provides a safe harbor from liability for
assignees who mect clearly articulated criteria. This mechanism serves to benefit both
assignees—by clarifying the instances in which they face lability—and borrowers—by

5
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screening bad loans from the secondary market. The safe harbor is contingent upon the
existence of policies that prohibit higher cost mortgages that contain lending violations, a
contract with loan sellers stating they would not sell loans that contain violations and
employ “reasonable due diligence” to prevent the purchase of loans with violations.
Consistent with longstanding industry custom and practice, reasonable due diligence
could be achieved by reviewing a statistically significant sample of loans and not
necessarily reviewing 100 percent of loans.

Reasonable Damages and a Right to Cure

As noted above, the goal of the Responsible Lending Act is to protect borrowers against
harm caused by predatory lending practices. This does not mean predatory lending
victims are due an economic windfall. As with most laws, H.R. 1295 would protect the
borrower against harm caused by a legal violation. What is eliminated under the
Responsible Lending Act is the right to receive statutory damages from an innocent
assignee. The borrower does not lose any right to bring a lawsuit against the lender that
violates the law and can be made whole by an assignee under the appropriate
circumstances.

Statutory damages, like punitive damages, are not compensatory in nature. They are
designed to deter bad conduct by creating an econornic disincentive to engage in illegal
conduct. The Responsible Lending Act appropriately applies this policy with
consideration for loan purchasers that did not know of or participate in lender violations
by imposing liability for actual damages only. Exposing innocent assignees to liability
for damages in addition to actual economic loss is more likely to discourage the purchase
of higher-cost loans altogether, not just loans with lending violations.

To take an example, consider a borrower who incurs a debt of $100,000, the proceeds of
which are used to pay off a below-market rate affordable housing loan of $75,000, a tax
lien on the property of $5,000, a credit card debt of $12,000, and closing costs of $8,000.
Even if the loan violates anti-predatory lending laws, the borrower did gain the ability to
discharge various forms of debt. If a consumer receives a $100,000 loan, the original
principal balance is still worth $100,000. Even if the upfront cost to acquire the debt or
the interest rate on the debt is excessive, the value of the original principal amount of the
debt does not change. Barring reckless indifference on the part of the assignee, the harm to
the consumer could be mitigated by amending the relevant loan terms and providing
compensation for actual economic loss. Awarding damages that exceed actual harm to
the consumer would effectively extinguish some or all of the underlying principal
balance. This would not be appropriate considering the borrower has already derived
benefit from the transaction.

Nevertheless, HOEPA has built-in punitive damages or penalties, disguised as statutory
damages, entitling a consumer to the amount of finance charges paid by the consumer. It
compels a judge to award the enumerated damages irrespective of actual loss or actual
harm by or to the consumer and without regard to a lender's intent to violate the law or its
6



192

good faith efforts to comply with a state's subjective prohibitions. The result of this
pyramiding of penalties under the pretext of statutory damages can be the effective
extinguishment of the debt, but not an extinguishment of the real economic benefits
received by the borrower. By limiting damages, except in the instance where a borrower
can prove reckless indifference on the part of the assignee, H.R. 1295 responsibly limits
damages to actual economic losses.

The Responsible Lending Act would also permit an assignee to correct an error within 60
days of discovery. One way to cure would be to amend the {oan to delete the offending
terms. Given that the objective of H.R. 1295 is to protect the borrower against abusive
loan terms, this makes sense. It also saves the borrower the cost of a legal claim.
Reducing the interest rate or simply refunding excessive points and fees on a loan so the
loan falls below the triggering point for higher cost, restores the borrower to the same
economic position they would have held absent a violation. If one purpose of the
assignee liability provisions is to reduce the number of loans with lending violations, then
a reasonable way to accomplish that objective is to permit assignees to cure the violations
to compensate borrowers for actual harm incurred. Once again, the public policy
question is whether the law should be designed to protect the borrower against harm, not
to penalize an innocent assignee which by definition did nothing wrong other than
unknowingly buy a loan that violated applicable law.

Conclusion

By pre-empting vanied state and local laws with a common-sense federal statute, the
Responsible Lending Act promises to help preserve the benefits of securitization for
subprime mortgage borrowers, Securitization has effectively nationalized the mortgage
market assuring that credit 1s available to homebuyers regardless of where they live. The
patchwork collection of standards confronting loan purchasers from dozens of state and
local anti-predatory lending laws threatens the ability of subprime borrowers to realize
the full benefit of the modern mortgage markets.

The Responsible Lending Act seeks to protect borrowers by providing for reasonable
assignee Hability when a foreclosure or other problems can be linked to what is
considered an abusive lending term. In the case where an assignee shows reckless
indifference for lending violations or fails to comply with a regulatory safe harbor, the
borrower can bring a claim regardiess of whether they face foreclosure. Because the goal
of the Responsible Lending Act is to protect borrowers, not to provide them with an
economic windfall, damages that can be awarded in relation to such claims are generally
Timited to actual cconomic loss.

The Bond Market Association and the American Securitization Forum have been pleased
to work with Chairman Ney and Rep. Kanjorski on this important legislation and our
members ook forward to continuing the dialogue as H.R. 1295 advances in the
legislative process.
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Micah S. Green
President
The Bond Market Association

Micah S. Green became President of The Bond Market Association (formerly the
Public Securities Association) on May 1, 2001. Mr. Green has overall
responsibility for the management and activities of the organization, reporting to the
Executive Committee and the Board of Directors.

The Bond Market Association is the trade association, representing securities firms and
banks that underwrite, trade and sell debt securities, both domestically and internationally.
The Association’s approximately 220 member firms collectively account for about 95% of
the nation’s municipal securities underwriting and trading activity and include all primary
dealers and other key participants in the U.S. government and Federal agency securities
market, and all major dealers in municipal and corporate debt securities, mortgage
securities and money market instruments. One of the Association’s most important roles
is as an advocate and spokesman for the industry, representing its members in
Washington, D.C., New York, London, and Tokyo, as well as with issuer and investor
groups throughout the United States. The Bond Market Association has offices in New
York, Washington and London. One of the other roles played by The Bond Market
Association is establishing market practices among market participants. In that regard, the
Association, and Mr. Green, played a very active role immediately following the tragedy
of 9-11 to bring together market participants throughout the world to determine the
capability of the bond markets to reopen in an orderly manner. This was placed on a very
high priority by government officials as the open markets and a free flow of capital is now
viewed as crucial during such times of crisis.

Prior to his appointment as President, Mr. Green was Chief Operating Officer of
The Bond Market Association. In that capacity, he directed the day to day
operations of the Association staff and was responsible for the management of both
the New York and Washington offices of the Association. For over ten years, Mr.
Green was Executive Vice President and head of The Bond Market Association's
‘Washington office. He remains deeply engaged in legislative advocacy in the
Congress and with the Administration. As one of the principal spokespersons for
the bond markets in Washington, Mr. Green testifies before congressional
committees, appears in the financial press and makes numerous public speeches to
The Association’s members and other interested groups.

Mr. Green joined The Bond Market Association in 1987, after serving as Tax
Legislative Counsel for MCI Communications Corporation in Washington. Before
joining MCT in 1985, he was the Staff Director and General Counsel for the House
Subcommittee on Human Resources of the Committee on Post Office and Civil
Service from February, 1983 to February, 1985.

From 1981 to 1983, Mr. Green was the Assistant Director, Legislative Liaison with
the National Assoctation of Realtors. He also served as Legislative Assistant for
former Congressmen Don Albosta (D-MI) and Ronald Sarasin (R-CT).
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Mr. Green received both his 1.D. degree and B.B.A. degree from George
Washington University. He is a member of the Maryland Bar. Mr. Green also
served as Chancellor of the Exchequer Club, an organization in Washington, D.C.
composed of representatives of financial organizations, including associations and
companies in the banking, securities and insurance industries. He serves on the
Board of Directors of The Bond Market Foundation. Mr. Green also recently
served as the President of Congregation B'nai Tzedek in Potomac, Maryland, and is
currently Chairman of its Board of Trustees. Mr. Green also serves on the
Executive Committee of the National Jewish Democratic Council. He and his
family live in Potomac, Maryland.
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Chairmen Ney and Bachus, Ranking Members Waters and Sanders and members of the Subcommittee
on Housing and Community Opportunity and the Subcommittee on Financial Institutions and Consumer
Credit, | am Alan E. Hummel, SRA, President and Chief Executive Officer of the lowa Residential
Appraisal Company in West Des Moines, lowa. | am the Chair of the Appraisal Institute’s national
Government Relations Committee and Past President of the Appraisal Institute. | am pleased to be here
today on behalf of the Appraisal [nstitute, American Society of Appraisers, and the American Society of
Farm Managers and Rural Appraisers, three of the largest professional appraisal organizations in the
United States, representing more than 25,000 real estate appraisers.

Thank you for the opportunity to testify before this joint subcommittee hearing on legisiative solutions to
abusive mortgage lending practices. There are two bills currently before this committee that answer
many of the questions posed by the issue of mortgage fraud, The Responsible Lending Act, H.R. 1295,
co-authored by Representatives Ney and Kanjorski and The Prohibit Predatory Lending Act, HR. 1182,
co-authored by Representatives Miller, Watt and Frank. We appreciate the work both bill sponsors and
cosponsors because mortgage fraud is an issue that deserves the attention of Congress. Itis also an
issue that requires a holistic solution, as it involves all aspects of the real estate industry, including real
estate appraisal. At this point, only H.R. 1295, specifically addresses appraiser and appraisal-related
concerns by modifying Title Xi of the Financial Institutions Reform, Recovery and Enforcement Act of
1989 (FIRREA), the law enacted by Congress in 1989 which created the current appraiser regutatory
structure. We support these provisions, and we urge they be enacted.

Real estate generates nearly a third, or $2.9 trillion, of the U.S. GDP. it creates jobs for over 8 miilion
Americans. The appraiser is a vital independent service provider in mortgage transactions and their fee is
not contingent upon whether the loan goes through or on the foan amount. Accordingly, through this
independence, competent and qualified real estate appraisers are a crucial safeguard to this portion of
our economy. A professional appraiser’s objectivity, experience and ethics are fundamental in ensuring
that participants in residential and commercial real estate mortgage transactions know the value of the
real estate involved and understand the risks inherent in collateral lending. It is of paramount importance
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that an appraiser be properly qualified, adequately trained and have sufficient experience in the type of
property under consideration.

Unfortunately, mortgage fraud exists, and in many of our cornmunities it is rampant. The Federal Bureau
of Investigation recently testified before this commitlee warning that "mortgage fraud is pervasive and
growing."’ When mortgage fraud occurs, financial institutions often recover only a portion of a fraudulent
loan and can be saddied with additional costs, such as brokers’ commissions and attorneys’ fees. Loan
fraud also threatens our nation’s communities, leaving individuals with overvalued properties and
burdensome loans. Artificially inflated sales can cause properly taxes to rise while true property values
decrease due o foreclosures, abandoned houses and uncared-for properties.

We are not happy to report that mortgage fraud can be perpetrated because of faulty appraisals, either
because they were performed incornpetently or, worse, fraudulently. For these reasons, we believe that
any legistation addressing abusive mortgage lending practices must include reforms for the appraiser
regulatory structure. Specifically, we believe appraiser-related mortgage fraud continues largely because
of the following reasons:

= Unscrupulous third parties are allowed to pressure appraisers to meet predetermined values;

= Appraiser regulators provide inadequate oversight over licensed appraisers;

= Very litile attention is paid to mitigating appraisal problems through improving appraisal
quality.

Proposals addressing these issues are included in H.R. 1295, specifically in Title IV. { am happy to
provide further explanation of our position below.

inappropriate Pressure of Appraisers

As an important impartial third party in a residential transaction, real estate appraisers play a critical role
in helping both lenders and consumers make sound investment decisions when purchasing homes and
mortgages. An unbiased appraisal is important to the lender because it helps determine the loan-to-value
(LTV) ratio, and is typically a part of a bank’s risk management program. As with any investment,
consumers typically should not pay (or borrow) more than the investment is worth, and the appraisal
helps them determine the market value of this investment. 1t is in their best interest not to take out a
mortgage that will cost more than a home is worth, as this is typically the largest investment they will ever
make. Such a situation would place them “upside down” on their mortgage, meaning they owe more than
the market value of the property, leaving them in a precarious situation.

Because artificially inflated appraisals may be used as comparabie sales in future transactions, they have
the potential to hurt not only the parties in the transaction but eventually the entire community. Despite

! Syatement of Chns Swecker, Assistant Director, Criniinal Investigative Division, Federal Bureau of nvestigation, before the House Financial
Services Subcommittee on Housing and Community Opportunity, October 7, 2004.
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this, it is common for mortgage brokers, lenders, realty agents and others with a vested interest to seek
out inflated appraisals to facilitate transactions because it pays them to do so. Lenders typically do not
loan 100 percent of the market value of a home but more often at a certain percentage (80 percent, for
exampie). The LTV ratio determines how much a lender is willing to lend on a particular property, and the
“value” component of the LTV is determined by the appraisal. It is common for negotiated contract prices
to be greater than the market value of a property, particularly in an appreciating market, as we have seen
in many areas of the country recently. 1 is also common for the LTV ratio to be higher than the lender's
limit, meaning that the homebuyer and seller might have to renegotiate a contract price or face that
contract being nult and void. If the contact is voided, the broker and loan officer and others whose
compensation is dependent upon the closing of the loan do not get paid.

Should the appraiser artificially increase the value of a home, the result may decrease the LTV to the
point of allowing a lender to (artificially) feel more comfortable about making a loan and all compensation
to be paid to the vested parties. it is at this point where many brokers, lenders and others turn the screws
on appraisers, Brokers might ask an appraiser if a certain comparable sale was used in their appraisal
report, or a loan officer might ask if the appraiser applied a proper adjustment. While there are legitimate
questions to ask of appraisers, a line is crossed when a predetermined value is required of an appraiser
or when future work for the appraiser is contingent upon this value being met, and coercion, threats and
intimidation are used as a means to an end.

Appraisers will frequently explain to lenders that national appraisal practice standards and state and
federal laws require appraisers to perform assignments ethically and competently and that they are open
to discuss and resolve any concerns or issues.? If the appraiser is acting ethically, they should be
reporting an opinion of the market value of the property, not whatever value is needed to close the loan.
Too frequently, this dialogue spirals downward to involve coercive tactics and intimidation, amounting
more or less to a threat that if the predetermined vaiue is not met, future work will not be forthcoming.
Some have gone so far as to threalen that the appraiser’s reputation will be damaged with other financial
institutions ordering appraisals.

Such practices are unacceptabie in our view, yet they occur all too common. A recent survey of
appraisers by an independent research organization showed that 55 percent of appraisers have feit
pressure to overstate an appraisal, with a quarter of those saying it happens nearly half of the time®. This
corresponds with anecdotal surveys taken by our organizations of our respective memberships.

Unfortunately, it is also true that some unethical appraisers give into this pressure out of fear of losing a
client and a steady stream of income. We believe appraisers who give into such pressures should be
disciptined by the appropriate regulatory authority (state appraisal board, federal financial institution
regulator, etc). We aiso believe that it should be made clear that such practices by clients are
inappropriate and strictly prohibited. H.R. 1285 does this by strictly prohibiting coercion of appraisers by
interested third parties, making it clear that appraisers are to remain objective third parties in a

2 The Uniform Standards of Professional Appraisal Practice (USPAP) states: “"An appraiser must not accept an assignment that
includes the reporting of predetermined opinions and conclusions. An appraiser must not communicate assignment resulis in a
misteading or fraudulent manner. An appraiser must not use or communicate a misleading or fraudulent report or knowingly permit
an employee or other person to communicate a misteading or fraudulent report.”

* National Appraisal Survey, October Research Corporation, December 2003, www octoberresearch.comial_survey.
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transaction.

We read the Appraiser independence provision of H.R. 1295 to authorize and empower the federal
financial institution regulators to issue a regulation prohibiting various inappropriate practices against real
estate appraisers. The new regulations would make clear that coercion, extortion, bribery and collusion
(currently not addressed in the bill) by individuals pursuant to their appraisal duties is strictly prohibited. It
would also define the specific sanctions against banks and other individuals involved with inappropriate
conduct. As a regulation, this would have the force of law, which is absent from all current guidelines and
statements issued on this subject to date.

The entire real estate industry can be a part of the solution to this problem as well, and shouid be
encouraged to develop and articulate a best practices statement relative to the engagement of
appraisers. We stand committed to work with Congress and our industry partners to achieve this goal.

QOversight and Enforcement of Licensed Appraisers

Another area that deserves more scrutiny and attention is enforcement by federal and state appraiser
regulators. One of the results of the savings and loan crisis of the late 1980s was the passage of
FIRREA in 1989, and its Title X1 established the current appraisal regulatory structure. While created with
the best of intentions, the attempt to tie federal and state regulators and the private sector together to
oversee appraisers in the U.S has left us, sixteen years later, with a configuration that is, without
question, extremely convoluted. {(See Attachment One for a graphic depiction.)

Title XI created the federal Appraisal Subcommittee to oversee the activities of the siate appraisal boards
and commissions. Yet, the only real power the Appraisal Subcommitiee has over state appraisal boards

is the authority to “decertify” a state if it is found to be out of conformance with Title X1. This specific power
is called by some the “atomic hammer,” because if it were invoked, virtually all mortgage lending in that
state would cease. Because of its severity, the Appraisal Subcommittee has never used this power, and it
is unlikely that it ever will. This is why we support the concept put forth in H.R. 1295 that would grant the
Appraisal Subcommittee authority to develop intermediate sanctioning power of state appraisal boards
through a public rulemaking process. Such powers include the ability to write rules and regulations,
powers currently not granted to the Appraisal Subcommittee.

State Appraisal Board Funding
In addition, many state appraisal boards are having acute difficulties maintaining effective regulatory

systems. According to the 2003 Annual Report of the Appraisal Subcommittee, 43 percent of the state
appraisal regulatory agencies that were reviewed either failed to resolve complaints against real estate
appraisers expeditiously or were inconsistent in applying disciplinary sanctions,; failed to pursue all
alleged violations of the Uniform Standards of Professional Appraisal Practice; or did not adequately
document enforcement-refated files. Time and again, most states relate that while they do their best to
keep up with the demanding workload, they simply don’t have the resources to perform effectively.
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That lack of resources creates a system that allows some unscrupulous and unqualified appraisers to
continue practicing and provides little or no recourse for their actions. Some of these appraisers have
been linked to mortgage fraud schemes throughout the country. For example, within the last few years, a
real estate appraiser in New York was found guilty and convicted of a felony for grossiy inflating
appraisals. His state license was revoked, and he served a jail sentence for one year. Upon his release,
he challenged the state appeliate court to have his license reinstated. The court overturned the ruling of
license revocation, determining that he had served his time sufficiently and that he must retum to
becoming a "beneficial member of society.” Amazingly, this fraudulent appraiser charged with
participating in numerous land-scam schemes is now a praclicing appraiser--sanctioned--in New York.

New York is not alone in handling such cases carelessly. In Maryland in June of 2003, an appraiser who
pled guilty to appraisal fraud admitted that the government lost between $500,000 and $800,000 due to
his actions. In the fall 2003, he applied to renew his license. On the online application, he answered "no"
to whether or not he had ever been convicted of a felony. According to his attorney, he answered the
question honestly because in the federal system, one is not convicted until sentenced, and the appraiser
was not sentenced until February 2004. Thus the Maryland Commission of Real Estate Appraisers and
Home inspectors renewed his license last October for another three years. A spokesperson for the
Maryland Commission said to the Baftimore Sun, "All we have to go by is the honesty of the licensee. We
are not required to perform background checks; moreover, the financial and personnel resources are not
available at this time."

The Government Accountability Office recently conducted a lengthy investigation on the appraiser
regulatory structure, and one of the findings in their report was that funding of state appraisal board
activities was a major hindrance fo enforcement®. A GAO survey of state appraisal boards reported
resource fimitations as the primary impediment in carrying out their oversight responsibilities. For
example, of the 54 states and territories that responded to the survey, 26 (48 percent) reported that the
current number of investigators was insufficient for meeting its regulatory responsibilities, 37 (69 percent)
cited a need for increasing the staff directed at investigations, and 22 (41 percent) cited a need for more
resources to support litigation.

According to this survey, the average state appraisal board had approximately three staff members who
were responsible for overseeing almost 2,000 appraisers. Many of these state agencies reported that
they needed to share resources—administrative staff, office space, investigators, or all three—with other
state agencies in order to perform their Title Xi duties. The majority of states sharing resources were
sharing investigators, who often had no real estate appraisal experience. The survey resuits indicated
that investigations of complaints about problem appraisers suffered most from these shortages. The
GAO report recommended that the Appraisal Subcommittee explore potential options for funding or
otherwise assisting states in carrying out their Title Xi activities, particularly the investigation of complainis
against appraisers. We are not currently aware of the status of this directive.

Presently, the Appraisal Subcommittee’s operations are funded exclusively by individual state certified
and licensed appraisers through license fees collected by states appraisal boards. Individual appraisers

¢ John B. O'Donnell, "Real Estate Appraiser Faces Sentencing Pleading Guilty,” Baftimore Sun, February 27, 2004.

S "Opportunities to Enhance Oversight of the Real Estate Appraisal Industry,” Government Accountability Office, May, 2003.
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are assessed a $25 annual fee passed through to the Appraisal Subcommittee, which has resulted in a
sizable reserve fund that exists with no identified purpose. The Appraisal Subcommittee told the GAO
that it did not believe it had the legal authority to use these funds for grants to state appraisal boards. We
see a few options available to Congress in this area:

1. Granting the Appraisal Subcommittee the authority to establish and manage a grant program to
state appraisal boards for the purpose of conducting enforcement activities;

2. Requiring state appraiser licensing fees to be used for state appraiser licensing and enforcement.
Currently, it is common for appraiser licensing fees to go into a state’s general fund, causing the
state appraisal board to compete with other state discretionary programs for funding.

3. Requiring the Appraisal Subcommittee to add “funding” as one criterion it looks at when
monitoring a state program.

We encourage your committees to explore these options to help with the current state appraisal board
funding crisis.

it is our view that problem appraisals are being allowed, and in some ways even encouraged, by a
regulatory structure that promotes lax enforcement and ineffective oversight. H.R. 1295 would provide the
Appraisal Subcommittee with a more robust oversight system for state appraisal programs, including a full
range of supervisory sanctioning powers over state appraisal regulators. We believe this modification, if
implemented fairly and through an open and public process by the Appraisal Subcommittee, will help
encourage state appraisal boards 1o take action against unethical and fraudulent appraisers and improve
enforcement in our profession.

Mitigation: Increasing Appraisal Quality and Professionalism

Important for discussions about new laws and increasing various federal and state enforcement powers is
the need to mitigate problems before they occur so that less enforcement needs to take place. This is
true in the real estate industry and appraisal community, where there is a great deal of competition and
cost and turnaround times are critical to the success of a business. As they say: “You get what you pay
for.” We believe this to be true in the appraisal community where the cheapest and fastest appraisal may
not be the best or most accurate appraisal. While cost and turnaround times should always be factors in
a business decision, we believe quality should be as well.

An important goal of FIRREA was to ensure that appraisals are performed by competent appraisers,
However, in practice, FIRREA has had the opposite effect because it stresses minimum qualifications.
This emphasis has severely curtailed the continuing development of professionalism in the appraisal
community. As we reflect upon FIRREA, it is clear that the requirements for licensing and certification
were set 0o fow.

FIRREA unfortunately settled for a minimum level of education and experience and failed to recognize the
need for continuing professionalism beyond the licensed minimum. Accordingly, appraisers who have met
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only minimum state licensing and certification requirements tend to be less experienced and less qualified
than appraisers with professional designations; 84 percent of users of appraisal services say this is the

5
case’.

In a poll conducted recently by the Appraisal Institute of significant users of appraisal services from which
the above-mentioned statistic is gleaned, fully 50 percent responded that the quality of appraisal services
and appraisal reporting has declined, whereas only 28 percent said appraisal services and reporting have
improved. This is consistent with discussions various appraisal organizations have had with users of
appraisal services for the past several years.

Interestingly, though, many of these users perceive the possession of a license to be the only necessary
qualification on which to base whether or not an appraiser is “qualified” to perform an assignment, and
stop short of fully considering the issue of competency for a particular appraisal.

It is our view that the culprit, at least in part, is a provision formulated against designated appraisers
contained in (Section 1122(d)) of FIRREA, ironically referenced as the “Anti-Discrimination” clause.
Under this provision federal financial institution regulatory agencies may not exclude a licensed or
certified appraiser from consideration for an assignment in a federally related transaction solely by virtue
of membership or lack of membership in any particular appraisal organization. Unfortunately, some
financial institutions and individuals around the country have misinterpreted this clause to mean that
users of appraisal services cannot establish qualifications criteria that would permit any consideration of
an appraiser’s membership in a professional organization. This misinterpretation is inconsistent with
FIRREA's intent to enhance the quality of appraisal services and harms the public by discriminating
against appraisers who hold designations and who may be the very best qualified to perform a particutar
assignment. Under this misinterpretation, for example, a federally regulated financial institution would not
be able to consider a professional designation in deciding whether to award an assignment, despite the
fact that it was earned and its achievement represents a strong commitment to professionalism.

While minimum standards and qualifications are a good place to start, fimiting clients to only the minimally
qualified makes no sense. Currently, nearly 40 percent of the approximately 80,000 licensed and certified
appraisers in the United States belong to a professional appraisal organization, clear evidence that
greater professionalism is being sought by many practitioners.

H.R. 1295 would make certain that professional designations can be considered by clients to help
determine an appraiser’s proficiency. This would not exclude anyone without a designation from
receiving an assignment, but rather promote professionalism for the industry.

Conclusion

Our organizations have long held that current law relative to appraiser licensing and certification is in
need of modification and revision, and that Congress should consider and enact legislation designed to
uphold integrity in the real estate valuation process while protecting government-related financial interests
and consumers. We have advocated for a regulatory system where federal and state appraiser

S “Appraisal Quality Post-FIRREA " A Survey of the Appraisal Institute's 2000-2004 Client Advisory Committee Members,
March 21, 2004,
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regulatory bodies are provided the resources and authority necessary to fulfill vital oversight of the
profession. We have also made a case for professionalism to be fostered and encouraged and for states
to streamiine their operations 1o ailow for the efficient flow of commerce.

Any legislation directed at curbing and preventing predatory lending and mortgage fraud must address
current weaknesses in the appraiser regulatory structure. H.R. 1295 addresses these concerns by
prohibiting inappropriate pressure of appraisers, providing greater accountability of federal and state
appraiser regulators and promoting professionalism among appraisers. We stand prepared to work with
Congress, consumer groups, and banking interests to help secure its passage.



205

suoneziuedioy
Asorgnday
[esieiddy

JO UOHEIS0SSY

3ImpPINIS
£10)e[n33y
resreaddy

suoneziuediQy
resieaddy




206

Mortgage Bankers Association Testimony
Before the
11.S. House of Representatives Financial Services Committee’s,
Subcommittee on Housing and Community Opportunity and
Subcommittee on Financial Institutions and Consumer Credit

Joint Hearing on Legislative Solutions to
Abusive Mortgage Lending Practices

May 24, 2005

| am Regina Lowrie, the President of Gateway Funding Diversified Mortgage
Company located in Horsham, Pennsylvania and | have been in the mortgage
business for more than 28 years. | founded Gateway Mortgage in 1994, with
seven employees and $1.5 million in startup capital. The company now has more
than 800 employees, more than 58 offices and is Greater Philadelphia’s largest
independent mortgage company, serving consumers in all of Pennsylvania,
Delaware, New Jersey and Maryland.

| am also Chairwoman Elect of the Mortgage Bankers Association (MBA)'. Thank
you very much for the opportunity to testify this morning on behalf of MBA at this:
joint hearing on legislative solutions to abusive mortgage lending practices.

| want to begin by saying that | believe that everyone in this room shares the
same ultimate goal: to end abusive lending practices in the mortgage market.
Mortgage lending abuse is a stain on an industry that has served consumers
extraordinarily well and has been a key engine of our nation’s economic growth
over the last decade.

| also know that we all share the same goal of ensuring that families in all parts of
this nation continue to reap the benefits of a robust and competitive mortgage
market. This vibrant competition has driven the development of innovative credit
options in recent years that have made mortgages available to thousands of
families for whom mortgages were traditionally out of reach.

! The Mortgage Bankers Association (MBA) is the national association representing the real
estate finance industry, an industry that employs more than 400,000 people in virtually every
community in the country. Headquartered in Washington, D.C,, the association works 1o ensure
the continued strength of the Nation’s residential and commercial real estate markets; to expand
homeownership prospects through increased affordability; and to extend access to affordable
housing to all Americans. MBA promotes fair and ethical lending practices and fosters excelience
and technical know-how among real estate finance professionals through a wide range of
educational programs and technical publications, Its membership of approximately 2,900
companies includes all elements of real estate finance: mortgage companies, mortgage brokers,
commercial banks, thrifts, life insurance companies and others in the mortgage lending field. For
additional information, visit MBA's Web site: www.morigagebankers.org.




207

The only difficult question | think we're all grappling with at this point is what is
the best way to end abusive lending practices while still preserving this newly
expanded access to capital?

The good news is we do have a fair amount of information about the best way to
strike this balance. We know from experience what does not work: states and
localities taking matters into their own hands.

In recent years, state and local governments have begun to enact a wide range
of laws and regulations to deal with abusive lending. These laws, which often
include subjective standards, create a tremendous compliance burden for
companies. In the best case scenario, these burdens increase the cost of lending
for consumers. In the worst case, they chase legitimate lenders out of the
jurisdiction altogether, reducing access to capital. The evidence of the
detrimental impact of these laws has been growing in recent years.

We also know what would work: a well-conceived federal anti-predatory lending
law that sets forth strong consumer protections and objective and reasonable
compliance standards. A uniform national standard would strike the right balance
between preserving capital access and fighting abusive lending practices.

MBA, accordingly, strongly supports a uniform national standard. My testimony
today will go into detail about the specific elements MBA views as critical ina
national standard. It will also explain why we believe that the "Responsible
Lending Act” (H.R. 1295), introduced by Congressmen Ney and Kanjorski, is the
most promising vehicle for achieving this standard.

While MBA also recognizes the hard work of Congressmen Miller and Watt in
developing the “Prohibit Predatory Lending Act” (H.R. 1182), as | will discuss,
H.R. 1295 is a superior bill because it provides comprehensive protections and
eliminates the current patchwork of state and local faws.

The Housing Market

This year the nation’s homeownership rate rose to nearly 70 percent, the highest
in our nation’s history. This historic figure represents a five percent increase over
the rate at the beginning of the last decade. Moreover, of particular note, it
includes an increase in African-American homeownership of 16 percent and
Hispanic homeownership of 17.2 percent between 1994 and 2004.

A significant part of the increase in homeownership is attributable to the recent
development of the non-prime mortgage market. The non-prime market
occupied one- twentieth of the mortgage market in 1994. By 2004, the non-prime
market and the Alt-A market occupied one-third of the mortgage market.
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The growth of the non-prime mortgage market has helped increase the nation’s
homeownership rate because this market basically serves families for whom
homeownership has been traditionally out of reach. Non-prime borrowers
commonly have low- to moderate income, less cash for a down payment and
credit histories that range from less-than-perfect to none-at-all. These borrowers
include first-time homebuyers, borrowers whose credit has been damaged by
divorce or iliness, single moms and dads, teachers and firefighters as well as
business and professional people who have gone through difficult times but
whose credit needs and dreams of homeownership have not abated. Before the
advent of this new market, these borrowers were either simply denied the dream
of homeownership or, in a very limited number of cases, served exclusively by
FHA or other government-subsidized financing.

By virtue of the higher credit risk presented by non-prime borrowers, the
foreclosure and default rates are greater. However, lower interest rates from
rigorous competition, as well as an improving economy, have caused the default
rates to drop. It would be a shame to deny legitimate borrowers non-prime credit
because a very small percentage of loans go into foreclosure.

Tremendous competition in the non-prime market has brought many good things:
The price of borrowing in the non-prime market has gone down as lenders have,
developed greater efficiency and expertise in assessing credit risk. At the same -
time, lender competition for borrowers has spurred the development of creattve
options such as prepayment provisions.

The Proliferation of Abusive Lending Laws

Unfortunately, yet not surprisingly, the rise of the new non-prime market has also
attracted some unscrupulous actors who have taken advantage of the novelty of
these loan products to victimize consumers in ways that are abusive and
predatory., These practices range from outright deception or fraud, manipulating
the borrower through aggressive sales tactics, or taking unfair advantage of a
borrower’s lack of understanding to saddle him or her with unfair loan terms.

In 1994, to address abusive lending in high-cost loans, Congress enacted the
Home Ownership and Equity Protection Act (HOEPA). Under HOEPA, loans that
meet certain criteria or triggers—currently loans with fees in excess of eight
percent and having annual percentage rates (APRs) in excess of eight points
over comparable Treasuries—are subject to specific restrictions and protections.
These restrictions include the prohibition of certain loan terms, such as short-
term balloon payment requirements, as weli as the establishment of additional
disclosure requirements. Under HOEPA, assignees of high-cost loans are
subject to significant liability and for this reason almost no investors will purchase
high-cost loans, which hurts liquidity and the availability of lower rates to
borrowers in the high-cost loan market. Moreover, HOEPA protections are a
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floor, not a ceiling, allowing states to enact more restrictive predatory lending
laws.

Since 1999, beginning in North Carolina, states also responded to lending
abuses by passing at least 30 state and 17 local laws. These laws are ordinarily
modeled on HOEPA but tend fo have lower triggers, cover more loans and
provide additional and disparate requirements.

While well-intended, this proliferation of diverse laws has created enormous
compliance burdens for lenders, costs which are necessarily passed on to
borrowers, increasing the costs of credit. Frequently, legitimate lenders eschew
lending altogether in particularly “difficult” states, depriving that state’s citizens
the benefits of further competition and lower costs.

As a result of subjective state assignee liability provisions, ratings agencies have
announced that they will not rate mortgage securities that include certain loans
originated in certain states, i.e. Massachusetts. Fannie Mae and Freddie Mac
have also announced policies limiting their involvement in certain states.
Consequently, there is little securitization of certain mortgages in states like .
Massachusetts, further depriving the market of liquidity and borrowers of high-
cost loans from the better rates that accompany loan securitization. Without a
securitization outlet, lenders are unable to originate high-cost loans drying up i
Iegttlmate competitively priced lending for deserving families.

A National Standard

A far superior alternative to the patchwork of state laws is the enactment of a-
uniform national standard to combat lending abuses. Such a solution would
provide significant and equal protection to borrowers throughout the country and
a level playing field to increase competition and lower the cost of credit for all
consumers.

Amend HOEPA

As a first step in establishing a national standard, HOEPA should be amended to
extend its coverage to more loans and increase its protections. HOEPA currently
only applies to refinanced loans. MBA also supports extending HOEPA
coverage to purchase money loans and open ended lines of credit secured by
real estate.

MBA also supports expanding HOEPA's protections by modifying the HOEPA
triggers to bring more loans with high points and fees within HOEPA'’s coverage
as a first step toward a uniform national standard. MBA also supports expanding
HOEPA's protections by restricting more terms and practices for HOEPA-
covered loans, for example by largely eliminating balloon payments and negative
amortization in high-cost loans.



210

In addition, as a first step towards a uniform national standard, MBA supports the
a