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FDIC OVERSIGHT: EXAMINING
AND EVALUATING THE ROLE OF
THE REGULATOR DURING THE
FINANCIAL CRISIS AND TODAY

Thursday, May 26, 2011

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
AND CONSUMER CREDIT,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:38 a.m., in room
2128, Rayburn House Office Building, Hon. Shelley Moore Capito
[chairwoman of the subcommittee] presiding.

Members present: Representatives Capito, Renacci, Royce, Man-
zullo, McHenry, Westmoreland, Luetkemeyer, Huizenga, Dulffy,
Canseco, Grimm, Fincher; Maloney, Baca, Scott, Velazquez, and
Carney.

Chairwoman CAPITO. First of all, I want to apologize for the
delay. We are having a little organizational issue here.

So this hearing will come to order. And I would like to thank the
members of the subcommittee and our witness, the chairman of the
FDIC, for coming today.

It sounds like we are going to have our first series of votes
around noon or 12:30, so we will hopefully have this concluded by
then, because we are going to be in a lengthy series of votes. That
is the plan for this hearing.

Today we are joined, as we know, by FDIC Chairman Sheila
Bair, who will be leaving her position in July of this year.

First of all, I would like to thank the chairman for her dedicated
service. I think one thing you could say is that it hasn’t been a dull
5 years for you. You have had a lot of activity. And I thank you
for your service to our country.

It is my hope that this will provide a forum for our members to
gain a better understanding of the role of the FDIC in the financial
crisis, the Corporation’s new role in the regulatory regime pre-
sented by the Dodd-Frank Act, and the current state of FDIC-in-
sured banks in general.

The recent passage of Dodd-Frank further enhances the role of
the FDIC in our Nation’s regulatory structure, as they will be
charged with unwinding failed large financial institutions as pro-
vided in the Orderly Liquidation Authority, or OLA.
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I am interested to hear from Chairman Bair about the FDIC’s
ability to balance these new powers with the traditional role of a
prudential regulator.

Insuring deposits is the FDIC’s duty with which most people are
familiar. An unfortunate effect of the financial crisis has been an
increase in bank failures across the country. The rate of bank fail-
ures has increased dramatically over the last 2 years, with 140 fail-
ing in 2009, and 157 in 2010.

These failures have significantly depleted the Deposit Insurance
Fund, known as the DIF, and the FDIC has been forced to utilize
emergency assessments on banks to replenish the fund, as well as
requiring banks to pre-pay premiums for the years 2010 through
2012.

Despite these efforts, the Deposit Insurance Fund still has sig-
nificant challenges. I look forward to hearing from Chairman Bair
on this and the status of the Deposit Insurance Fund.

Although I fully understand the need to replenish the Fund, I am
concerned about the future needs for pre-payments of premiums.
This could have an unintended consequence, I believe, of reducing
the amount of funds available for lending.

The one common thing I hear from the community banks across
my district is that they feel hamstrung by the regulators in their
ability to lend. So we need to find a balance here to ensure we have
a safe and sound Deposit Fund, while not encumbering lending by
our institutions.

Regulatory burden is not limited to the assessments placed on
banks. I am very interested to learn what measures Federal finan-
cial regulators are taking to ensure new regulations are not dupli-
cative with other agencies or existing regulations.

We need to ensure that new regulations provide enough flexi-
bility for small institutions to meet the needs of their customers
and not be encumbered by a one-size-fits-all regulation geared to
the largest institutions in our Nation. A diverse financial institu-
tion is good for all market participants.

I am very interested to hear from Chairman Bair how she envi-
sions the FDIC working with the newly created Consumer Finan-
i:ial Protection Bureau on enforcement of consumer protection regu-
ation.

Finally, I would like to touch on the Orderly Liquidation Author-
ity that was granted to the FDIC by the Dodd-Frank Act. I know
that Chairman Bair sincerely believes that these new powers effec-
tively end too-big-to-fail. And I sincerely hope that she is correct.

I still have reservations about this resolution authority and
would prefer to see a different form—and we have talked about
this several times—of resolution where there is absolutely no tax-
payer exposure.

Let us work together to ensure that the message is clear to mar-
ket participants: There will be no more government bailouts.

I would now, if she is ready, like to introduce the ranking minor-
ity member, the gentlelady from New York, Mrs. Maloney, for the
purpose of making an opening statement.

Mrs. MALONEY. I just want to join you, Madam Chairwoman, in
welcoming our distinguished and outstanding Chairman Bair. I
know that this is her last appearance before our committee.
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And I wanted to express my deep appreciation for your service,
especially during the most recent financial crisis and your attention
to communities, to details, to Members of Congress. I truly believe
you have done an incredibly outstanding job.

Thank you.

The FDIC was forced to take significant measures during the cri-
sis, and continues to act in the wake of the crisis to ensure the
health of our banking system.

Your involvement and leadership was critical during this difficult
time. We can now say that we are recovering from a crisis, not a
depression. And I think you played a meaningful and significant
role in our being able to say that.

This hearing is very timely because it is happening during your
last few weeks in your tenure at the FDIC, but also because it is
happening during a period of recovery, when we have the benefit
of hindsight.

During this most recent crisis, we saw 8.5 million jobs lost and
over $15 trillion in household wealth lost in America. And although
we are trending up in terms of job creation, it is slower than any
of us would like.

This crisis highlighted how important it is to have a sound finan-
cial system in terms of the functioning of our overall economy. We
know of the fear that can set in on Main Street when institutions
on Wall Street are challenged and in some cases failing.

And we know that overleveraged, overcapitalized financial insti-
tutions contribute to the problem. Structured finance products that
were unregulated, opaque, and highly risky ran rampant. And you,
the regulators, did not have the tools you needed to rein them in.

Congress changed that with the enactment of Dodd-Frank last
year. The law now gives the regulators the authority to wind down
failing institutions and more power to regulate the institutions.

And we made significant changes that directly affect FDIC-in-
sured institutions. For example, we made the $250,000 deposit in-
surance limit permanent to increase public confidence in their fi-
nancial institutions. And you played a meaningful role in helping
to make that happen.

We changed the formula for deposit insurance assessment, so
larger institutions that are engaged in riskier activities will pay
more than smaller institutions that pose less of a potential threat
to the FDIC.

And we increased the minimum level required in the DIF to pro-
vide a better cushion in troubled economic times so that smaller
banks are protected from having to foot the bill if there is a need
to raise additional funds.

All of the actions we took in Dodd-Frank were meant to both
help prevent another economic crisis and to help soften the blow
when unanticipated things happen.

So I am looking forward to hearing from Chairman Bair, because
I know there are a number of new requirements on regulators, how
you believe the system has fared since the crisis, what you see as
challenges going forward, and to hear any words of wisdom you
have for us before you leave your position.
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I just want to underscore again how much I appreciate your serv-
ice. I am looking forward to the next chapter. I know you will con-
tinue to make meaningful contributions to our great country.

Thank you for your leadership and your service.

Chairwoman CAPITO. Thank you.

I would like to recognize Mr. Royce for a minute-and-a-half for
the purpose of an opening statement.

Mr. Royck. Thank you, Madam Chairwoman.

And, Chairman Bair, I would just like to welcome you. Thank
you for your years of service. I have enjoyed our conversations. As
you know, I am still concerned that Dodd-Frank hasn’t ended too-
big-to-fail, but has left us with a number of massive institutions
with a much lower cost of capital, that are going to continue to ex-
pand at the expense of their competitors because their borrowing
costs are lower.

There is a 78-basis-point advantage, I think, according to the
studies that you have done.

And, at the end of the day, it is a system that enables the use
of government funds in resolving an institution, and relies on the
prudence of regulators during a crisis to avoid overpayment to
creditors and counterparties.

I think that the very fact that you have that lower cost of capital
just shows that it is human nature—that the way we set this up;
there is the presumption. We have created additional moral hazard
in the equation.

So while I hope that this committee works to eliminate the Or-
derly Liquidation Authority in a move to a more objective enhanced
bankruptcy, I believe we can take steps in the near term, in the
meantime, to tighten up the resolution authority and minimize
some of the unintended, and frankly probably some of the intended,
consequences of this legislation.

I appreciate your efforts in this regard and certainly your
thoughts today, especially on this particular theme.

Thank you very much.

Chairwoman CAPITO. Thank you.

I would like to recognize Mr. Luetkemeyer for a minute-and-a-
half for the purpose of an opening statement.

Mr. LUETKEMEYER. Thank you, Madam Chairwoman.

Years ago in another life, when I was a bank examiner, our mis-
sion was to work in cooperation with institutions to ensure that
they understood the regulations to which they are subjected. There
now seems to be a shift in the attitude of the regulators. Instead
of a partnership, I hear time and time again that relationships be-
tween financial institutions and the regulators are more like a
game of “gotcha.”

Like many of my colleagues, I have heard stories of overzealous
examiners who practice little or no regulatory forbearance. One
bank in my district has been profitable and sound for many years
but was put on the problem list at a recent examination.

And it was noted to me that the examiner had been scolded the
previous day for having not done a good enough job in predicting
another bank that he had recently been in be put on the list. That
bank, by the way, since then has had no problems since it was put
on the problem list, similar to what it was prior to that.



5

The bottom line is we need regulators to do their job. We need
the FDIC and other agencies to promote sound financial practices
and ensure consumer protections. No more, no less.

What we do not need are overzealous examiners who have no re-
gard for any sort of forbearance or upper management to stick its
head in the sand and refuse to recognize what is going on in the
field or in our economy.

I urge the FDIC to take a look at your practices, communicate
with your examiners, and work with institutions so that together
we can work to get our economy moving again.

I look forward to the discussion. I yield back.

Thank you, Madam Chairwoman.

Chairwoman CAPITO. Thank you.

I would like to recognize the gentleman from Texas, Mr. Canseco,
for 1 minute, for the purpose of an opening statement.

Mr. CANSECO. Thank you, Madam Chairwoman, for holding this
hearing on the oversight of a very important Federal agency.

My hope is that today’s hearing addresses a simple yet very im-
portant question: Did the Dodd-Frank Act institutionalize too-big-
to-fail or did it really level the playing field and disallow further
taxpayer bailout, as some politicians and regulators have argued?

I am concerned that recent developments, including market data
showing borrowing costs are currently much lower at big banks
than small ones, and the continuing questions surrounding the
FDIC’s new authority lead us to believe that too-big-to-fail is still
very much alive, and the taxpayers could yet again be asked to
pick up the bailout tab in the future.

I look forward to hearing from Chairman Bair today on this im-
portant and ongoing issue.

Thank you.

Chairwoman CAPITO. Thank you.

I would like to recognize our newest member of the sub-
committee, and welcome him to the subcommittee, Mr. Fincher
from Tennessee, for 1 minute for the purpose of an opening state-
ment.

Mr. FINCHER. Thank you, Madam Chairwoman.

And thank you, Chairman Bair, for coming today and taking
time for us.

It is a privilege to be here this morning to discuss the issues and
C(f)‘ncerns regarding the FDIC and its role during the financial crisis
of 2008.

As the newest member of the Financial Services Committee, I am
pleased to have the opportunity to deal with, hopefully, what are
going to be things that are going to fix the problems in the future.

I was not in Congress in 2008 when the financial crisis roared
across the communities of our district. However, as a small busi-
ness owner, I felt its effects firsthand as the bottom dropped out
of our economy.

One major principle that I did take away from those terrible days
was that access to credit is vital in helping our small businesses
function. Until our financial institutions, in my opinion, are al-
lowed to responsibly do their jobs again and loan money to quali-
fied borrowers, we are not going to see businesses creating new
jobs.
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But too many times, Washington is not the answer. It is the
problem. We need to make sure that we do what is right.

Again, thank you for your service. And I look forward to hearing
what you have to say today.

I yield back.

Chairwoman CAPITO. Thank you.

I would like to recognize Mr. Westmoreland, from Georgia, for 2
minutes for the purpose of an opening statement.

Mr. WESTMORELAND. Thank you, Chairwoman Capito, for calling
this hearing. I think this is a very important hearing.

I would like to throw out some numbers for Chairman Bair: 63,
that is the number of banks that have failed in Georgia since 2008;
12, that is the number of bank failures in Georgia in just 2011; and
10, that is the number of banks headquartered in my district that
have failed since 2008, including on this past Friday.

This number is much larger if you factor the banks that have
failed that only have branches in the district.

Chairman Bair, these numbers are unacceptable. Therefore,
today I will be introducing a bill directing the FDIC Inspector Gen-
eral to study FDIC’s loss share agreements, banks failing due to
paper losses, the lack of an ability to modify or work out an appli-
cation of the FDIC policies by examiners in the field.

This study is not only vital for surviving banks. It is so the FDIC
and this committee can learn from the problems that have faced
Georgia over the last 3 years.

It is my hope that the FDIC and my colleagues will support this
bill so we can have an honest assessment of the FDIC’s handling
of this bank crisis. Georgia is in a vicious cycle right now, going
the wrong way. Failures begot more write downs and more failures.

I have borrowed a lot of money from banks in my business ca-
reer, and I know there will be more failures in Georgia this year.

But I am here to say that when a Georgia bank fails, my office
will be here asking why, searching for answers, and holding the ap-
propriate regulators accountable.

And with that, Madam Chairwoman, I yield back.

Chairwoman CAPITO. Thank you.

That concludes our opening statements.

I would like to now introduce Ms. Sheila Bair, Chairman of the
Federal Deposit Insurance Corporation, for the purpose of making
an opening statement.

And, again, thank you for coming today.

STATEMENT OF THE HONORABLE SHEILA C. BAIR, CHAIRMAN,
FEDERAL DEPOSIT INSURANCE CORPORATION (FDIC)

Ms. BAIR. Chairman Capito, Ranking Member Maloney, and
members of the subcommittee, thank you for the opportunity to tes-
tify today on the state of the banking industry and the Federal De-
posit Insurance Corporation and on future challenges to our eco-
nomic and financial stability.

Much has been written and said about the events associated with
the recent financial crisis and the factors that led up to it. My writ-
ten testimony summarizes four factors that I consider the most im-
portant: excessive reliance on debt financing; misaligned incentives
in finance; regulatory arbitrage; and an inadequate resolutions
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framework that allows some financial companies to become too-big-
to-fail.

The FDIC was created in 1933 in response to the most serious
financial crisis in American history to that time. Our mission then,
as now, is to promote financial stability and public confidence in
banking through bank supervision, deposit insurance, and the or-
derly resolution of failed banking institutions.

Working with our regulatory counterparts, the FDIC has played
an instrumental role in addressing the recent crisis. Our actions
have helped restore financial stability and pave the way for eco-
nomic recovery. My written testimony includes a comprehensive ac-
count of those actions.

I am proud of all that the FDIC has accomplished during the
past 5 years. My greatest satisfaction lies in the knowledge that
through 368 failures, including the largest failures in FDIC history,
we kept pace with the depositors we were established to protect.

We have maintained the FDIC’s 78-year record of no losses to
any insured depositor. And we did it without borrowing a penny
from taxpayers.

But we still have important work to do. Our first task must be
to follow through on the Dodd-Frank Act reforms that will end too-
big-to-fail. At the height of the crisis, we lacked the necessary tools
to resolve large, complex financial companies in an orderly manner
and were forced to authorize government bailouts that further in-
sulated these companies from the market discipline that applies to
smaller banks and practically every other private company.

Too-big-to-fail really represents state capitalism. Unless re-
versed, the result is likely to be more concentration and complexity
in the financial system, more risk-taking at the expense of the pub-
lic, and in due time, another financial crisis.

The Dodd-Frank Act provides the tools to restore market dis-
cipline and put an end to the cycle of government bailouts under
too-big-to-fail. These tools will be effective and the large system-
ically important institutions, or SIFIs, will be resolvable in the
next crisis only if regulators show the courage today to fully exer-
cise their authorities under the law.

The success of this new resolution framework critically depends
on the ability to collect information about potential SIFIs to deter-
mine whether they are, in fact, resolvable under bankruptcy. It will
also require the willingness of the FDIC and the Federal Reserve
Board to actively use their authority to require structural changes
at SIFIs that better align business lines, legal entities, and funding
well before a crisis occurs.

Unless organizations are rationalized and simplified in advance,
there is a real danger that their complexity could make a SIFI res-
olution far more costly and more difficult than it needs to be.

These authorities are being shaped now in the interagency rule-
making process. If properly implemented, they can make our finan-
cial system more stable by restoring market discipline to system-
ically important institutions.

But if we fail to follow through on these measures now, when
market conditions are relatively calm, we will have no hope of pre-
venting bailouts in the next crisis.
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My testimony describes the role played by excessive leverage
among both banks and non-bank financial companies in bringing
the crisis about. Strong capital standards are of fundamental im-
portance in maintaining a safe and sound banking system that sup-
ports economic growth.

Supervisory processes will always lag innovation and risk-taking
to some extent. And restrictions on activities can be difficult to de-
fine and enforce. Hard and fast objective capital standards, on the
other hand, are easier for supervisors to enforce and provide an ad-
ditional cushion to absorb losses when mistakes are inevitably
made.

Skeptics argue that requiring banks to hold more capital will
raise the cost of credit and impair economic performance. But the
experience of the crisis shows that the social costs of debt financing
are extremely high in such a downturn, and that the lack of an
adequate capital cushion makes lending highly procyclical.

While there will always be business cycles, the massive
deleveraging which occurred during the financial crisis led to the
most severe downturn since the Great Depression.

Loans and leases held by FDIC-insured institutions alone have
declined by nearly $750 billion from peak levels, while unused loan
commitments have declined by $2.5 trillion. Trillions more in cap-
ital flows were lost with the collapse of the securitization market
and other shadow providers of credit.

I would also like to highlight the urgent need for Congress and
the Administration to address the rapid growth in U.S. Govern-
ment debt, which has doubled in just the past 7 years. Financial
stability critically depends on public investor confidence, which can
never be taken for granted.

There is no greater threat to our future economic security and fi-
nancial stability than an inability to control the size of U.S. Gov-
ernment debt.

But as strongly as I feel about this issue, I feel just as strongly
that a technical default on U.S. Government obligations would
prove to be calamitous.

Any signal that policymakers might fail to make good on these
obligations risks permanently destroying the inviolable trust that
investors have placed in our Nation for more than 2 centuries.

I urge Congress to reaffirm this trust by committing to a respon-
sible increase in the debt ceiling.

As I conclude, I would like to share with you one of the central
lessons I have drawn from my experience as FDIC chairman. It is
that the most important attribute of effective regulation is the
courage to stand firm against weak practices and excessive risk-
taking in the good times.

It is during a period of prosperity that the seeds of crisis are
sown. It is then that overwhelming pressure is placed on regulators
to relax capital standards, to permit riskier loan products, and to
allow higher concentrations of risk both on and off balance sheets.

The history of the crisis shows many examples when regulators
acted too late or with too little conviction, when they failed to use
authorities they already had or failed to ask for the authorities
they needed to fulfill their mission. As the crisis developed, many
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in the regulatory community were too slow to acknowledge the dan-
ger and remained behind the curve in addressing it.

The fact is that regulators are never going to be popular or glam-
orous, whether they act in a timely manner to forestall a crisis or
fail to act and allow it to take place. The best they can hope to
achieve is the knowledge that they exercised the statutory author-
ity entrusted to them in good faith and to its fullest effect in the
interests of financial stability and the broader economy.

Thank you very much. I would be happy to answer your ques-
tions now.

[The prepared statement of Chairman Bair can be found on page
46 of the appendix.]

Chairwoman CAPITO. Thank you, Chairman Bair.

We will now begin the questioning portion of the hearing. And
I will begin my 5 minutes of questioning.

We have had ongoing discussions with you and your staff con-
cerning the relationship of the FDIC and the CFPB for consumer
protection. It is my understanding that the FDIC just recently an-
nounced a new consumer division within the Corporation.

I am interested in how that is going to work in relation to CFPB.
If the CFPB comes down with regulations understanding that
smaller institutions are exempted out in theory, do you envision a
consumer protection within the FDIC that then takes the regula-
tions that come from the CFPB and modifies them for the other in-
stitutions?

There has to be some coordination here. Are we creating a two-
tiered system here?

Ms. BaIrR. Under the statute, for institutions with assets less
than $10 billion, the supervision and enforcement remains with the
primary banking regulators.

Chairwoman CAPITO. Right.

Ms. BAIR. And we have most of the smaller banks. So the lion’s
share of our institutions stay with us in terms of examination and
enforcement of rules.

We have never had the authority to write consumer rules. That
authority has been with the Federal Reserve. And now most of that
is being transferred to the CFPB. So this coordination issue for us
is not new. We have never had the ability to write the rules. The
Fed has written the rules.

We have coordinated with them. We provide input to them and
comment, and obviously, examine and enforce the rules that they
promulgate.

The CFPB Director, when that person is installed, will be on the
FDIC board. And I think that will help assure coordination, appro-
priately so.

I am hoping that this will help also increase the understanding
of the CFBP’s Director about broader banking regulatory issues on
the safety and soundness side, some of the concerns of the FDIC,
and our perspective on the various issues that we have to deal with
on a day-to-day basis.

In terms of creating the new division, I do want to emphasize
that we did not create new examination staff. Actually, the exam-
ination staff reporting structures in the regions stay the same.
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This is an organizational change. There were a very few addi-
tional administrative staff to support the organizational separation
of consumer and depositor protection from risk management. It
was really more to make sure that the FDIC had an appropriate
policy focus on consumer protection.

And I would say the focus is for more effective consumer regula-
tion.

I am sensitive to the concerns of community banks that have
been expressed, that perhaps sometimes under consumer compli-
ance, as well as risk management, there has been more of a focus
than there should be on the kind of “gotcha” violations that other
members expressed concern about, such as reporting violations or
what have you.

We have tried to refocus the examination force on those areas
where there is actually consumer harm. And I think that has been
a good outcome of this new policy-level focus of the FDIC on con-
sumers.

This will be a way for us to have a better focus on consumer pro-
tection, making consumer protection supervision more effective as
applied to banks, and enabling better coordination with the new
consumer agency, which, again, I think will have somewhat of an
advantage because the Director of the CFPB eventually will be on
our board.

Chairwoman CAPITO. Okay. I want to go to another question
quickly. But it sounds like the structure that is being enacted while
these institutions under $10 billion are exempted—it sounds as
though they really aren’t going to be exempted, which is their fear,
because—or not their fear, their fear of the unknown more than
anything else—because it will be coordinated through your institu-
tion.

Ms. BAIR. That is right. The exemption is just with regard to ex-
amination and enforcement. It is not really an exemption. It pre-
serves what we have always done. The primary banking regulator
will be the entity that examines and enforces for compliance with
consumer rules.

The consumer agency now has rule-writing for all institutions. So
whatever rules they write, those will apply to all institutions.

Chairwoman CAPITO. Right.

Ms. BAIR. They can, on their own, exempt small banks. I have
spoken in favor of a two-tiered regulatory structure. I think in cer-
tain areas it is appropriate. We will have an ability to engage and
have input with the new consumer agency because eventually that
person will be on our board as well.

Chairwoman CAPITO. Okay. Over the last several years, there
has been increasing consolidation of the banking industry.

Ms. BAIR. Right.

Chairwoman CAPITO. Some of the opening statements talked
about the advantages that the larger institutions have. The smaller
banks, the smaller institutions and community banks are con-
cerned about being able to staff the regulatory issues, the legal
issues that they now see in front of them because of Dodd-Frank.

How do you see this playing out, the consolidation? Is this a con-
cern for you? And I think it is a concern for, really, Main Street
America.
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Ms. Bair. Right, right. It is a concern. We have a Community
Banking Advisory Committee. And we have talked with them a lot
about this.

I think on the process side, the Dodd-Frank Act did have some
important reforms for community banks. Certainly, raising the de-
posit insurance limit to $250,000 had been long advocated by com-
munity banks and will help them address funding disparities by
having a higher deposit insurance limit.

Also, the change in our assessment base is going to probably save
them about $4 billion in assessments over a period of time in as-
sessment fees. So there were some process improvements in the
Dodd-Frank Act that will benefit community banks..

However, there are some concerns with the Durbin amendment.
And I commend you on your leadership on that issue.

We are trying very hard to make sure that the law is imple-
mented as Congress intended, which was to insulate community
banks from the lion’s share of the reforms that really were targeted
at larger institutions. And we will continue that focus.

We are obviously very concerned about the differentials in fund-
ing costs as well. That existed pre-crisis. It has existed for far too
long.

The rules need implementation. We will talk more about that
later. Title IT can help get these funding costs up for large banks,
as will higher capital requirements.

Chairwoman CAPITO. Thank you.

Mrs. Maloney?

Mrs. MALONEY. Thank you.

Thank you, Madam Chairwoman, for holding this hearing and
giving us this opportunity to be with Sheila Bair one last time.

I would like to ask you to respond to what critics have claimed,
that the new Orderly Liquidation Authority promotes bailouts be-
cause it allows the FDIC to pay creditors 100 cents on the dollar.

Ms. BAIR. Right.

Mrs. MALONEY. And isn’t it true that this is erroneous in light
of the fact that the law requires the FDIC to ensure that creditors
bear losses?

Ms. BAIR. That is right.

Mrs. MALONEY. And secondly, the FDIC’s authority to pay credi-
tors more than they would have received in a liquidation bank-
ruptcy is very limited and is subject to the requirement that credi-
tors bear losses.

So your comments, please, Madam Chairman.

Ms. BAIR. Thank you.

I think it is important and we clearly have a job ahead of us in
terms of educating folks about our process and assuring them that
it is every bit as harsh as bankruptcy. It is basically the same cred-
itor priority that you see in bankruptcy.

The statute limits our ability very narrowly to differentiate
among creditors in a way that is consistent with our traditional re-
ceivership powers.

And basically, that is two situations. First, to continue with es-
sential operations—things like paying the IT folks to keep IT serv-
ices going; paying your security people; and paying the employees.
That is also recognized in bankruptcy.
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The second situation relates to maximizing value, and is simply
a mathematical determination. We see this in bank resolutions.
Frequently when we bid out a bank, the potential acquirers will
pay us a premium to cover all insured and uninsured deposits, be-
cause it impairs franchise value to impose losses on their larger
uninsured depositors.

So it actually maximizes our recoveries to cover the uninsured
deposits and sell all the deposits to the acquirer, as opposed to im-
posing a loss on those uninsured depositors, because we are mak-
ing more money with the premium that the acquirer pays.

That is an example where you would maximize value by differen-
tiating. And again, that is pretty much a mathematical formula. To
emphasize it more, we have said in an interim final rulemaking
that we don’t think there would ever be any situation where a
longer-term creditor—that is one longer than a year—would either
maximize value or be necessary for essential operations.

And for unsecured creditors with shorter terms, they are prob-
ably going to take losses as well. But again, they would have to
meet these narrow tests.

We have tried very hard to assure people that the losses imposed
on creditors will be every bit as harsh as it is in bankruptcy. The
97 cents on the dollar issue, I think that comes from an analysis
that our staff did on the Lehman bankruptcy and how it might
have been resolved under Title II.

So the 97 cents was simply a reflection of what we think the re-
coveries would be for the senior debt holders based on the capital
cushions and subordinated debt cushions that existed in Lehman
at the time of its failure, and our prediction of what the losses
would have been on their bad assets.

The recovery in Lehman, as it would be with any other Title II
resolution, will be driven by the extent of losses and the amount
of equity and subordinated debt under their senior debt holders.

But I would say, as a matter of market discipline, if senior debt
holders want to protect themselves, they should look at the equity
capitalization levels and the sub-debt below them.

Mrs. MALONEY. To put it in a framework that is helpful to us,
could you explain the extent to which having the Orderly Liquida-
tion Authority during the financial crisis could have prevented bail-
outs and mitigated systemic effects?

Ms. BaAIR. It would have. We have the ability, if you have time,
and there was a lot of time with Lehman. There were months of
alarm signals before the institution finally failed.

Firstly, under the Dodd-Frank Act, all systemic entities, includ-
ing all bank holding companies above $50 billion, are required to
have resolution plans on file with us. So we we will have a blue-
prin{;) 1on resolvability well before any time that they would get into
trouble.

The bankruptcy trustee and others who have analyzed the Leh-
man bankruptcy have all spoken to the need for advanced planning
to resolve these larger complex financial institutions. So there
would have been a game plan in place.

We would have been in the institution months in advance. We
anticipate having an ongoing presence in these large SIFIs, just as
we do with larger bank holding companies now.
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I think just the fact that there was a resolution process that
would have imposed losses on shareholders and creditors, would
have replaced the board, and would have replaced management,
that, in and of itself, would have been a strong incentive for the
leadership of Lehman to right their own ship and go out and sell
themselves at a reasonable price, which they were unwilling to do.

We see this all the time with banks. Banks know that if they fail
and they go into our process, their shareholders are wiped out;
their unsecured creditors are wiped out; their boards are gone; and
their executives lose their jobs.

It is a powerful incentive to take care of yourself. About 25 per-
cent of banks that are on our projected failure list end up not fail-
ing because they go out and they recapitalize. They are very moti-
vated. And I think that would be an important factor that we didn’t
have during the crisis.

It also, frankly, provides us a defense against blackmail, right?
During the crisis, a lot of institutions were coming in and saying,
“You know, if we go down, you are going to have all these prob-
lems.” And there was no orderly process to put them into.

Now, we have a process. Even if it is an emergency situation, we
can put them into a bridge and provide temporary liquidity sup-
port, but their shareholders and unsecured creditors are all ex-
posed to loss and their boards are gone. And actually under the
Dodd-Frank Act, there is a claw-back of up to 2 years of compensa-
tion for management if you have a failed entity.

Chairwoman CAPITO. The gentlewoman’s time has expired. Sorry.

Ms. BAIR. There are just a lot of tools that we would have in the
future that we didn’t have going into the crisis.

Chairwoman CAPITO. The gentleman from Ohio, Mr. Renacci?

Mr. RENAcCI. Thank you, Madam Chairwoman.

And thank you, Chairman Bair, for being here.

I want to focus today on the composition of your board of direc-
tors, and under Dodd-Frank the new composition, which includes
the Director of the CFPB being one of the members on your board.

Coming from the private sector and the business sector and sit-
ting on many boards, I was always concerned. And I think the
setup of all boards, there was always concern about apparent, per-
ceived, direct, indirect conflict of interest.

Knowing that you are going to have to work on a regular basis
with one of the individuals who would be the Director of the CFPB,
I am a little concerned that there is a conflict of interest, especially
when it comes to your seat on the FSOC, basically.

Because as we know right now, FSOC can review, stay, and block
a CFPB rule, but it takes two-thirds to do that.

Ms. BAIR. Right.

Mr. RENAcCI. I know my colleague, Mr. Duffy, introduced some
legislation last week or the week before to try and talk a little bit
about this.

But when you have to work with somebody on your board on a
regular basis, and then you go over to FSOC and you have a vote,
and it takes today 7 out of 10 to block a rule by the Director who
sits on your board—

Ms. BAIR. Right.
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Mr. RENAcCI. —and that person also has a vote out of the 10,
and you would have a vote out of the 10, you start to limit down
the ability to really have oversight by using the Financial Stability
Oversight Council.

Ms. BAIR. Right.

Mr. RENACCI. So my concern is, when you have that kind of con-
flict of interest, is it good policy? Is it good procedure? I have actu-
ally drafted a bill that I am going to introduce next week which
would simply replace the Director of the CFPB with the Chairman
of the Fed.

And the reason I am doing that is because I believe we need to
focus on safety and soundness, and get any perceived conflict of in-
terest out of the way.

Ms. BAIR. Right.

Mr. RENAccI. I just want to hear your thoughts on that potential
conflict of interest.

Ms. BAIR. I think it is a good question. I think a lot of people
had suggestions during the consideration of Dodd-Frank about who
should replace the OTS on the FDIC’s Board, and the Fed was one
option. I was supportive of that. I said I would like some reci-
procity. I think that would be helpful.

The advantage and the argument for putting the consumer bu-
reau head on the FDIC Board is that perhaps it might help sen-
sitize that person to some of the safety and soundness issues that
are associated with deposit insurance and the intersection with
consumer protections.

Frankly, there is a close connection. They are really two sides of
the same coin. To the extent people were worried about the con-
sumer bureau head not being aware of the larger context of bank
regulation, it might help educate that person to have them on the
FDIC Board. That is the argument for it.

Again, we wouldn’t mind some reciprocity. If you go to a commis-
sion structure for the CFPB, that might be a nice thing to have as
well.

But, we are fine with it. Again, earlier iterations did have the
Fed on the Board. We were fine with that, too. We would have
liked some reciprocity if that was the structure.

But in terms of the conflict, I would also point out, though, that
FSOC actually has the ability to intercede with pretty much all the
regulators, if they think one of the regulators is doing something
that could create systemic risk or is not appropriately addressing
systemic risk.

So arguably, there could be a conflict for the OCC for instance,
as well. If the OCC wasn’t doing as good a job as they should in
regulating large banks, and the FSOC was going to intervene in
that, I guess you could make the same argument there.

So these are difficult questions. And I think we can certainly live
with what is in the law right now.

Mr. RENAccI. It is interesting, as you mentioned, you would
bring on that Director so they can be briefing on the safety and
soundness aspect.

Ms. BAIR. Right.
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Mr. RENAccI. And I read the CFPB’s mission statement yester-
day, and out of the 764 words, there is no talk about safety or
soundness in their mission, which is—

Ms. BAIR. A safe and sound bank—a bank that doesn’t fail—is
the best bank for customers. As good a job as we do with protecting
depositors, it is always better to avoid a failure.

Similarly, consumer abuses eventually, as we saw with the mort-
gages, can have profound safety and soundness ramifications, too.
So there really needs to be a lot of cross-communication and col-
laboration on this. I couldn’t agree more.

Mr. RENAccI. Thank you.

In regard to the Orderly Liquidation Authority, there have been
a number of examples. And I have Continental Illinois Bank, $400
billion in assets, 57 offices in 14 States. It took 7 years to resolve
at a cost of $1 billion to the fund.

The Bank of Clark County, Washington, $440 million in assets,
50 bank employees, a 3-day weekend to resolve.

Citigroup, $1.9 trillion in assets, the time, the energy, the staff
that you needed—and I know I am running out of time, but maybe
I can catch you on the second round.

I would like to find out how you believe that the manpower, time,
and strain on the fund will take to wind down simple institutions,
and how you will be able to be able to exercise authority over much
larger institutions.

So I will yield back.

Chairwoman CAPITO. We will give you lots of time to think about
that.

Mr. Baca, from California, for 5 minutes.

Mr. BACA. Thank you, Ms. Blair, for being here.

I understand that the FDIC has issued an internal financial final
rﬁport and proposed rule to implement an Orderly Liquidation Au-
thority.

Could you briefly discuss these rules, particularly to the extent
to which they would align an orderly liquidization process without
a bankruptcy or a failed bank resolution, and ensure that creditors
bear losses and the institution itself does not survive?

Ms. BAIR. The statute is very clear: It bans bailouts. And the
claims priority that we follow is pretty much the same claims pri-
ority that is followed in bankruptcy.

To the extent the government would need to provide liquidity
support to keep the institution operational as it is broken up and
sold off, those are administrative expenses that are paid off the top
back to the government before any other expenses are paid.

So it really is a process that is every bit as harsh as bankruptcy.
It resembles bankruptcy in the claims priority. And I think we
need to reassure folks on that.

The purpose of this was to end too-big-to-fail, not to reinforce it.
We have engaged with the rating agencies on this. Some have de-
cided to continue or have sought comment on whether they should
continue to have a bump up for large institutions.

And we say to them: read the statute. The statute prohibits bail-
outs. They actually think the Congress is going to do it. They just
can’t imagine that the Congress, even if the regulators can’t, that
the Congress would not step in.
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So I know you don’t want to do that. I know you don’t want to
face the Secretary of the Treasury and the Chairman of the Federal
Reserve coming up and asking for $700 billion to do a lot of things
that none of us like to do.

The tools are there to require credible resolution plans. The tools
are there to require structural changes as well as downsizing if
they cannot come up with a plan that shows that they can be re-
solved in an orderly way.

Mr. BAcA. But do you think they will downsize?

Ms. BAIR. I think some of them may need to. I think some of
them are already.

Mr. BAcA. And who will enforce that?

Ms. BAIR. It is jointly with the Fed and the FDIC. And the FSOC
as a group can also, with a supermajority vote, require a divesti-
ture if that is necessary.

Mr. BAcA. It seems that many people overlook or underestimate
the importance of the rapid resolution or living will requirement,
which the Feds and the FDIC jointly are in process of imple-
menting.

Could you please discuss the importance of a living will, both as
an ongoing regulatory tool that will help ensure appropriate risk
management and that mitigate against failure of large complex fi-
nancial institutions as a planning took that will make disorderly
resolutions less likely and hopefully a rare event at large and fi-
nancial failures.

Ms. BAIR. It is a statutory requirement jointly of the Fed and the
FDIC. It requires that the institutions have plans in place that can
show the orderly resolution through a bankruptcy process. It is a
very high standard.

For several institutions, this is going to require some structural
changes. I think they have thousands of legal entities that have
been accumulated over the years, through acquisition activity or
what have you, that they just never bothered to rationalize.

And so getting their business operations aligned with their legal
structure—so that if they start to fail, there is a strategy to be able
to break them up and market them in marketable-size pieces—is
going to be a key part of this.

I think for those with international operations, there may be
some level of subsidiarization that is required. That is that they
need to separate themselves as a separate legal entity in certain
foreign jurisdictions, perhaps where they have significant business
activities.

There are several banks, though, in particular Santander and
HSBC, that already operate with a subsidiarization model, and
they do so quite profitably.

So it may not be required for all of them, but I think it is the
kind of thing that we need to look at and may be required for some
if they can’t otherwise show that they could be resolved on an or-
derly way even in an international context.

Mr. BACA. Thank you. I yield back the balance of my time.

Chairwoman CAPITO. Thank you.

Mr. Luetkemeyer for 5 minutes for questions.

Mr. LUETKEMEYER. Thank you, Madam Chairwoman.
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Chairman Bair, recently the FDIC completed a pilot program on
small dollar loans and had a couple of different programs, one for
under $1,000, and another one for under $2,500. Can you just
recap some of your findings on that?

Ms. BAIR. Our small dollar loan pilot program?

Mr. LUETKEMEYER. Yes, on your pilot program.

Ms. BAIR. We were very pleased. It was very successful. The de-
linquency rates were a little bit higher than they are for other
for{ns of lending. But the default rates and losses were very much
in line.

The banks that participated in the pilot were very pleased and
gave us the information, which we have, in turn, made more broad-
ly available to banks in general.

There is a particular need for small dollar credit right now. The
options for a lot of consumers are not good. They can be very high
cost.

Having proven models to provide reasonably priced small dollar
lending was important to us. We were very pleased, as well as the
banks, with their success.

Mr. LUETKEMEYER. Okay. What interest rate did you see on the
small dollar loans actually worked?

Ms. BAIR. What industry?

Mr. LUETKEMEYER. Yes, what interest rate?

Ms. BAIR. These were consumer loans. Oh, interest rate. I am
sorry.

Mr. LUETKEMEYER. Interest rate, yes. What interest rate did—

Ms. BAIR. They were all below 36 percent, which is pretty high.
We have guidance out that says that we will actually give CRA
credit for those who can offer this—

Mr. LUETKEMEYER. Did they think they could make any money
at that?

Ms. BAIR. Sorry?

Mr. LUETKEMEYER. Did they think that they could make any
money at that?

Ms. BAIR. They did make money. Most of them were significantly
lower than 36 percent, usually around 18, 16, 12 percent. And they
did make money, because they all—

Mr. LUETKEMEYER. My information says that after 2 years, the
FDIC, according to your report, found that the interest rate cap
was not profitable for the participating bank.

Ms. BAIR. Was not what? I am sorry.

Mr. LUETKEMEYER. I said that after 2 years, the FDIC program—
my information says that after 2 years, your pilot program showed
that the interest rate cap was not profitable for participating
banks.

Ms. BAIR. There was no interest rate cap. There is guidance that
says for the pilot, we wanted them to stay below 36 percent. But
that is a voluntary program.

And, I am sorry, Congressman. If we could take a look at the
document you are looking at, because those were profitable. And
they were significantly below 36 percent.

Mr. LUETKEMEYER. Okay. We will work out the differences on
that later. Thank you.

Ms. BAIR. Sure.
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Mr. LUETKEMEYER. With regards to the insurance fund, how
solid are we right now?

Ms. BAIR. We are still in negative territory, but we should be in
positive territory by June 30th, by the end of the second quarter.

The fund at the end of the first quarter was a negative $1 billion.
That is up from a trough of negative $20.9 billion in 2009.

So it is improving. That represents our equity position, not our
cash position. Our cash position is a positive $45 billion.

But the fund’s equity position should be in positive territory by
the end of the second quarter.

Mr. LUETKEMEYER. Do you anticipate any future assessments—

Ms. BAIR. No.

Mr. LUETKEMEYER. —to make up the difference in that—

Ms. BAIR. No. No. As a matter of fact, we had a scheduled 3 basis
point increase that we did not impose because the industry is re-
covering and our projected losses are going down.

Mr. LUETKEMEYER. Okay. With regards to interchange fees, the
other day we had Chairman Bernanke in front of us and asked him
a question, whenever your regulators go in and you take a look at
a bank, and they have to chalk off 13 percent of their income, are
you going to forget about that lost income? Or are you going to re-
quire them to make that up somewhere?

And he really had no answer to that.

Ms. BAIR. Yes.

Mr. LUETKEMEYER. He said, well, it is up to the bank to decide
how they want to do that, but we certainly want to see them to
continue to be capitalized.

Yes, that is true. But his regulation is going to have—when he
comes up with his interchange fee regulation, it is going to have
a dramatic impact on the bottom line for a lot of the institutions.

Ms. BAIR. Right.

Mr. LUETKEMEYER. What are your thoughts on that?

Ms. BAIR. We are concerned about it. In fairness to the Fed, they
are implementing a provision that was in the Dodd-Frank Act.

Mr. LUETKEMEYER. Right.

Ms. BAIR. —and doing it as they see is consistent with the stat-
ute.

We are very concerned about it, especially for the community
bank impact. The statute specifically says, community banks under
$10 billion in assets are supposed to not be subject to this cap.

As a practical matter, can you really protect them, particularly
if network providers are not required to take the higher fees they
could continue to charge.

Mr. LUETKEMEYER. Right.

Ms. BAIR. We also think the 12 cents is too low. We filed a com-
ment letter which I am happy to share with you. We think they
should take anti-fraud measures into account. And that can be a
significant expense.

We also think they should do more to take in the incremental
costs of small banks that provide for debit card usage. I think the
cost structure they considered was mainly for the large institu-
tions. Obviously, their incremental costs are less than the smaller
banks.
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I don’t know how they are going to come out with it. I think Con-
gress may or may not still take some more time with this. If they
don’t, I am hoping that if this goes final, that 12 cent-limit is
raised, and that they can find a legal justification for requiring that
networks accept two-tier pricing to protect the smaller banks.

Mr. LUETKEMEYER. Thank you. And just a comment: I appreciate
your comment on the capital requirements.

Ms. BAIR. Right.

Mr. LUETKEMEYER. I think that is important, even during good
times, to retain adequate level of capital—

Ms. BAIR. That is right.

Mr. LUETKEMEYER. My dad told me that a long time ago. He
lived through the Depression. And he lived to be able to explain
why it was a good thing and show here with this last crisis why
it actually worked.

Thank you very much for your comment.

Chairwoman CAPITO. Thank you.

Mr. Scott, from Georgia?

Mr. ScotT. Thank you very much.

Chairman Bair, I just want to first of all start off by thanking
you for the excellent service you have done as the Chairman of the
FDIC, and especially for responding to me. Each time I call your
office, you get right on the phone and talk with me and help us to
handle things.

As you know, my State of Georgia has had just a plethora of very
serious problems. Unfortunately, we have led the Nation in bank
closures.

But I want to ask you this first question: A number of banks,
community banks especially, in my State of Georgia, are under reg-
ulatory orders from the FDIC. And I understand these orders are
driven primarily by the performance of their loan portfolios and
capital levels.

These regulatory orders often require a bank to reduce their con-
centration in real estate loans to some artificial level. And that is
forcing them to not renew even performing loans for some bor-
rowers. That seems to hurt everyone, especially in States like Geor-
gia that are so centered on real estate.

The borrower has to find a new bank, which we know is difficult
in these economic times, while the bank loses a performing loan.

Surely there is a better way to enforce FDIC rules and regula-
tions so that they don’t hurt the very consumers that they are de-
signed to protect and the banks that they are designed to oversee.

What might you say would be a better way?

Ms. BAIR. Congressman, thank you for asking that question, be-
cause I think our policies are not consistent with what you are
being told.

And, again, I will say this to all members here: If there are spe-
cific examples where you feel that our policies are not being applied
by our examiners, I personally want to know about it.

I do stay engaged with the examiners. I do conference calls. I
visit the regions. I cannot tell you how focused I personally have
been on this.

And the rule is quite simply this: if the loan is performing, if you
have a creditworthy borrower with cash flow to keep making pay-
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ments on that loan, it doesn’t matter what the collateral is. If the
loan is a good loan, it doesn’t need to be written down, no addi-
tional reserves, nothing, it is a fine loan.

If you are just refinancing the unpaid principal, and you have a
creditworthy borrower who can continue to make payments, you
don’t have to write down that loan, even if the collateral has de-
clined in value.

If you are extending new credit, new money, yes, the bank needs
to go make an appraisal of the collateral, because you are expend-
ing new money. That is just a basic tenet of banking.

But regarding existing loans or refinancing of existing loans, if
the borrower is creditworthy and can make the payments, you do
got have to do an appraisal and you do not have to do a write-

own.

That is the rule. I went through this again yesterday as part of
my hearing prep because I hear this a lot. And it is very frus-
trating to me.

And, again, if you have specific examples, I do want to know
about it.

Mr. Scort. Okay, let me just ask you specifically then, what
should my banks in Georgia do? You are saying that is not the way
it should be. They are saying it is the way it is. So what should
they do?

Ms. BAIR. They could call me directly. Or, we have an Ombuds-
man that is set up as a confidential process. So, they can do it on
a confidential basis.

Also, they can call Sandra Thompson, the head of our Division
of Risk Management.

Mr. ScotT. Who was that again, please?

Ms. BAIR. Her name is Sandra Thompson. She is the head of our
Division of Risk Management.

There are any number of avenues to bring this to our attention.
We do want to know about it.

I have found a couple of cases where policies were misapplied,
and we corrected it very quickly.

I will tell you, though, other times when we drilled down, what
we found was that the borrower really did have some problems.
There may be a different perception about what a creditworthy bor-
rower is, and sometimes that can be a judgment call.
hWe individually review every single allegation. I promise you
that.

Mr. Scort. Right. Thank you very much.

Just last week, two more banks failed in my home State of Geor-
gia: First Choice Community Bank; and Park Avenue Bank. And
this brings the number of banks that have closed this year to 10,
which is by far the most of any other State.

And unfortunately this is not unusual news, as banks in Georgia
continue to struggle.

Can you tell me what, in your opinion, makes small banks espe-
cially vulnerable to closure?

Ms. Bair. Early on, we had a lot of failures of banks that had
grown too fast. They had taken deposits and grown their balance
sheets very quickly, had not adhered to good underwriting, and had
clearly made a lot of out-of-area lending, which is something that
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generally is not good, unless you very carefully manage that expo-
sure.

Later, as we progressed into economically troubled times, more
problems arose from weaknesses in risk management. But, they
were succumbing to economic conditions as well.

If the losses are mounting and the capital is insufficient to curb
those losses and if they can’t raise additional capital, there is not
a lot we can do about it. Under the statute, we have a prompt cor-
rective action process that we follow. It is fairly rigid about when
the banks—

Mr. ScoTT. Very quickly, are there any specific things you could
say right now that the FDIC can do to assist them?

Ms. BAIRr. I think we do try to work with them. I know we have
a different role than they do. But it is not a confrontational role,
and we don’t want that.

We tell our examiners they need to understand what is going on
in the bank. They need to talk to management. They need to listen
to management.

They must exercise their own independent judgment about the
health and safety of that bank. But that should be informed by ro-
bust conversations with the bank management and the board. And
we do that.

Certainly, anything that we can do with an appropriate balance
to help them recapitalize is in our interest. We don’t want these
banks to fail. It costs us money every time it happens.

But, nonetheless, if they can’t raise their capital and the losses
are mounting, if you delay the closing of the bank for a long time,
the losses will go even higher. That was the lesson learned during
the S&L crisis, and which is why we have prompt corrective action
now, and why we follow it.

Mr. ScotrT. Thank you, Chairman Bair.

And thank you, Madam Chairwoman, for your generosity of time.

Chairwoman CAPITO. Thank you.

Mr. Westmoreland, from Georgia, 5 minutes.

Mr. WESTMORELAND. Thank you, Madam Chairwoman.

Ms. Bair, in a meeting I had 2 weeks ago with your staff, they
informed me that it is unlikely that the FDIC will wind down the
use of loss share agreements in Georgia.

Setting aside my strenuous objection to this, I have serious con-
cerns about the loss-share agreements that will begin to mature in
2 years. As the stop-date of a loss-share agreement approaches, I
have serious concerns that the banks with these agreements will
begin to rapidly sell off assets to take advantage of the agreement.

This could lead to yet another downturn in real estate and make
it harder for people to obtain loans.

What is the FDIC’s plan for these maturities of loss-share agree-
ments?

Ms. BAIR. I am not sure where you got this 2-year figure. In
practice, the terms of the loss-share agreements generally coincide
with the tenure of the loans.

But there is no cut-off point in 2 years where there is no longer
any loss-share and it is going to get dumped on the market. That
is not how it works.
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Actually, we think that the loss-share prevented a lot of property
going onto the market, because it facilitated our ability to sell the
whole bank, with the deposits and the assets, to another insured
depository institution. If we had not provided loss-share, the bank
probably wouldn’t have taken the assets.

We would have had to sell it on the open market at an extreme
liquidation discount, or held it ourselves and managed it, which is
inefficient and costly and difficult.

So actually, I think the loss-share has helped keep a lot of assets
in the hands of other, better-capitalized, stronger depository insti-
tutions. It has kept the property off the market. Also, I want to em-
phasize that we have very stringent rules in loss-share agreements
about loss mitigation.

If a loan restructuring will have greater value than a foreclosure,
we want the loan restructured. We have very specific rules about
that. And we audit that. If they don’t do that, they can lose their
loss-share payment.

Mr. WESTMORELAND. You all might want to send some folks out
with your regulators who actually go out and do the work in the
field, and see where the disconnect is. There is certainly—

Ms. BAIR. I would. I do hear this. And again, if you have some
specific examples, we would love to hear them—

Mr. WESTMORELAND. The problem with giving examples is these
banks are afraid to death of retaliation.

Ms. BAIR. Yes.

Mr. WESTMORELAND. And so we would be glad to give you exam-
ples, but trying to get some of these guys to come forward—I have
been trying to do it for a long time now, and they are—I am being
serious. They are desperately afraid of retaliation.

And if you all think loss-share agreements are helping—

Ms. BAIR. Right.

Mr. WESTMORELAND. —then that could be the problem, because
they are not.

But let me ask before—and I don’t want to cut you off, but I do
want to ask you one other question.

Despite the occasional lip service that some of these regulators
give for talking about they want these community banks to con-
tinue to be able to provide service to small business and local cus-
tomers, the examiners continue to second-guess bank management
policies and downgrade loans based not on the current status of the
loan. In other words, some of these loans are performing loans.

But based on a scenario where there is no economic recovery, and
virtually every examination ends with significant downgrades not
supported by professional outside loan review or by independent ac-
countants, if the FDIC is serious about allowing banks to serve
their customers, why are the banks being second-guessed on even
the best-documented loans?

And I don’t understand how a bank can get all “A’s” on a report
card, and 6 months later get all “F’s” and do everything but call
the board members crooks.

Ms. BAIR. Again, it is hard to respond without knowing what the
facts would be in the individual case. I would say that if the loan
is performing, if the borrower has success, and the loan continues
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to perform, it is a good loan, even if the collateral has gone down
in value. Even if it needs to be refinanced, it is a good loan.

Again, if you have examples, I do want to know about them. I
will personally assure the banker that there will not be any ret-
ribution by bringing this to our attention.

So I really don’t know what else I can say. I think examiners do
need to exercise independence of judgment. They need to listen to
bank management, and understand their reasoning. But bank
managers are not always right. There have been some big mis-
takes.

I think we are, hopefully, for the most part, through this. But
early in this crisis, we did have a lot of very dramatic downgrades
from banks that had very good supervisory ratings to ones that
went to troubled status. And for that reason, we are putting more
of an emphasis on what we call “forward-looking CAMELS” and
asking banks to stress their portfolios and stress conditions.

But that is just from a risk-management perspective. That
doesn’t mean if the economy tanks unexpectedly that they have to
start holding more capital now. No, we just want them to be pre-
pared and think through all the scenarios.

Mr. WESTMORELAND. And listen, I appreciate those comments.
But I really hope that some of your senior management, or what-
ever, can go into some of these banks. And as my colleague from
Georgia mentioned, we have a tremendous amount of them that
are either under consent orders, cease-and-desist, on the problem
bank list, that is still to come.

And this is sucking wealth out of these communities.

And the loss-share agreement and the immediate write-down is
doing a reverse situation on our local economies. It is killing us. We
need some help.

Thank you, Madam Chairwoman, for your generosity.

Ms. BAIR. If I could just indulge the Chair, I am actually going
to be in Atlanta soon. I will go you one further. I am happy to go
to your district and meet with a group of bankers personally if that
would be helpful to you.

Mr. WESTMORELAND. I may take you up on that.

Chairwoman CAPITO. Mr. Carney, from Delaware, for 5 minutes.

Mr. CARNEY. Thank you, Madam Chairwoman.

And thank you for being here today, Chairman Bair.

I would just like to add my voice to those who have expressed
concern about banks being told that they had to do away with per-
forming loans and creditworthy borrowers not getting access to
that. So I would like to take you up on your offer to entertain those
kinds of referrals and that discussion.

I have heard it a number of times from the borrowers and from
the banks themselves.

I would just like to touch on and follow up on a couple of ques-
tions. And the first one is you addressed the issue of bailouts of
banks and what the tools are that you have today that you didn’t
have under Dodd-Frank.

And the question really is, are you better positioned today? Are
the regulators better positioned today to prevent government bail-
outs of those troubled financial institutions then they were before?
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And you did it a minute ago, but if you could just highlight some
of those things, how the incentives have changed, how your tools
have been strengthened, and so on.

Ms. BAIR. Yes, they have. We now have the authority to resolve
the entire financial institution, whereas before, our receivership
authority only went to the insured bank. And so now, at least for
large bank holding companies, there is a whole list of authorities
to put them into receivership, into our process, if that would avoid
systemic consequences.

And as I said before, the process is very rigorous, every bit as
harsh as bankruptcy. Any temporary liquidity support that might
be provided is paid off the top. There is no guarantee of liabilities.
All unsecured creditors are exposed to loss.

On the remote chance that there could be some remaining loss
for the government—that has to be assessed against the industry.
There is no way that taxpayers would pay—there are bells and
whistles on this thing, and belts and suspenders. We pushed for
that.

We actually wanted a pre-funded reserve. We wanted an assess-
ment to actually provide a pool of liquidity in advance, so we
wouldn’t even have to borrow from the U.S. Treasury for even that
temporary liquidity support. We didn’t get that.

But nonetheless, even if there is temporary borrowing that is
necessary, that gets paid off the top. In the unlikely event there
would be losses after being paid off the top, that would be assessed
against the industry.

Mr. CARNEY. You mentioned some things that management—
some incentives management has to resolve it themselves.

Ms. BaAIR. Yes, the boards are gone. The executive management
is gone.

Mr. CARNEY. These are really strong, you know—

Ms. BAIR. It is quite harsh. Yes it is. And, there is the 2-year
claw-back—a potential for a 2-year claw-back of compensation, too,
for senior executives. So, yes. Which is why, again, I think a lot of
the benefit is prophylactic as well. Managers, knowing what this
process is now, don’t have the option of going to a bailout. The fact
that this process is there and will be the scenario if they fail is
going to give them a strong incentive to go out, raise capital, and
sell themselves if necessary.

Mr. CARNEY. The second question is really to follow up on my
friend, Mr. Renacci’s, question about the conflict between the
CFPB, potentially, and the safety and soundness regulators. What
is your view on that? And as it relates as well to the governing bod-
ies that you discussed with my colleague from the other side?

Ms. BAIR. Right. I think there is a close intersection. And it will
require a lot of collaboration with the new consumer head. There
is a statutory requirement that the consumer agency consult with
the bank regulators in writing rules.

Again, I think the fact that the consumer head would be on our
board will help further that sensitivity and knowledge and aware-
ness of the intersection of safety and soundness with consumer pro-
tection.

So I think it can work. Again, it is all about—
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Mr. CARNEY. Do you have some reservations? You seem to ex-
press some.

Ms. BAIR. Not really, no. Early on when the Congress was consid-
ering this, we were sympathetic to a board approach. We have a
board. I like boards. Even though it is more difficult for me, I am
not a dictator. I have to go get my five votes.

The chairman of a committee has to do that. But I think it is a
good process. Either way, though—you have the OCC with a single
head—so you have both models in the financial regulatory sphere.

So, no, I wouldn’t say I have reservations. I think there are argu-
ments pro and con for either approach. But the statute provides an
approach that we support and one we think we can work with.

Mr. CARNEY. So the kinds of things that the CFPB might be
doing around consumer protections, do you see a big conflict with
safety and soundness issues?

Ms. BAIR. No. There actually can be some safety and soundness
advantages, particularly with regard to the ability of the consumer
bureau to now examine and enforce consumer protection rules for
non-banks. One of the things that put pressure and led to a lot of
bad lending by insured banks was competitive pressure from the
non-bank sector.

You had a lot of non-bank mortgage originators who really had
no regulation whatsoever. They were selling these loans to the
securitization trusts. They weren’t retaining any of the risks of
these loans which was really driving down lending standards.

Having a more robust enforcement mechanism for the non-banks
I think will actually help level the competitive playing field and
make sure we don’t have competitive pressure on banks to lower
their standards.

Mr. CARNEY. Thank you. I see my time has expired. Thank you
for your service. I appreciate it.

Chairwoman CAPITO. Thank you.

I would like to recognize Mr. Canseco, from Texas, for 5 minutes
for questioning.

Mr. CANSECO. Thank you, Madam Chairwoman.

Good morning, Madam Chairman.

Lehman Brothers, the FDIC’s report on the possible orderly lig-
uidation; the FDIC said that had the resolution authority granted
to them under Dodd-Frank been in place in September of 2008, the
estimated losses to Lehman’s creditors would have only been 3
cents on every dollar.

However, officials at the Federal Reserve, including Chairman
Bernanke, have stated that one of the primary reasons that the
Fed did not step in to save Lehman was because the estimated
losses were so large and Lehman did not have sufficient collateral
to post to the Fed.

Chairman Bernanke stated in his testimony to the Financial Cri-
sis Inquiry Commission, “There was not nearly enough collateral to
provide enough liquidity to meet the run on Lehman. The company
would fail anyway. And the Federal Reserve would be left holding
the very illiquid collateral, a very large amount of it.”

So my question to you is, the FDIC seems to think that there
was significant value in Lehman while the Federal Reserve
thought that the risk was too large to lend to it.
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How could the FDIC and the Federal Reserve come to such dif-
ferent conclusions?

Ms. BAIR. I think a couple of things. First of all, the 97 cents on
the dollar as the senior debt holder, that assumes that the sub-debt
and equity is wiped out. So it is not all Lehman creditors. As you
do with bankruptcy, you work your way up the capital stack with
equity at the bottom, and sub-debt later.

Because of the significant equity and sub-debt cushions, we think
that the senior bond holders would have taken very small haircuts.
That is based on very aggressive assumptions about what the loss
rates would have been on their bad assets.

I think there is a difference between what collateral was avail-
able to the Fed to lend, as well as the Fed’s legal constraints
against lending into a failing institution. That really drove Chair-
man Bernanke’s comments.

But the value of available unencumbered assets shouldn’t be con-
fused with the broader franchise value of the institution and the
ability of significant sub-debt and equity to absorb losses, which
the Fed could not rely on because there was no resolution process,
which we have now.

Mr. CANSECO. Was this difference of conclusions between the two
agencies discussed when the Federal Reserve and the FDIC issued
the proposed rule for living wills?

Ms. BAIR. Congressman, I don’t think there really is a difference.
I think Chairman Bernanke was talking about the availability of
quality collateral—they have very high standards for collateral
when they lend. And they actually lent well over $100 billion into
the broker-dealer.

Because of the bankruptcy process, the derivative counterparties
had the ability to pull all their collateral out—the Fed lent a lot
already for liquidity needs and it was still a very disruptive proc-
ess.

I don’t think we are inconsistent in what we are saying. But we
certainly, to your question about living wills, have closely collabo-
rated on the living will rule. It is a joint proposal.

Mr. CANSECO. Going back to the Lehman bankruptcy, the FDIC
called its past experience with orderly wind downs of financial in-
stitutions “instructive.” The paper argues that the FDIC is readily
equipped to handle the authority given it under Dodd-Frank be-
cause from 1995 through 2007, the agency was responsible for the
orderly wind-down of 56 financial institutions.

But a closer examination begs questions as to just how ready the
FDIC is to handle its new responsibilities. According to data from
the FDIC’s Web site, the total asset of those 56 financial institu-
tions wound down from 1995 to 2007 was about $12.23 billion, or
an average of $218 million per bank. Most of the banks were much
smaller than that.

So Lehman Brothers had $639 billion in assets when it failed.
This was the largest bankruptcy in American history. And Leh-
man’s assets were 50 times greater than all the combined assets
of the banks the FDIC shut down over a 12-year period.

What makes the FDIC think it has the resources available to
wind down such a large institution?
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Ms. BAIR. More recent history may better attest to our capabili-
ties. We have moved about $650 billion in failed bank assets over
the past 2% years, since the beginning of 2008. WaMu, obviously,
was over $300 billion and was resolved over a weekend in a process
that would have been very similar to the process we would have
used for Lehman.

We insure these banks. We understand them. And, Congress-
man, I get this question sometimes—people try to paint us as un-
derstanding only little banks. But, we insure these big banks. We,
regrettably, participated in some of the bailouts of these very large
banks. Nobody questioned our expertise or authority to do that.

So, I think we are quite prepared. I will match the expertise of
my staff on capital markets, on derivatives, on complex financial
structures against anybody at the Fed or the OCC or the Treasury.
We have very smart people who do this for a living.

We really are the only agency in the world that has the long ex-
perience in resolving large and small financial institutions.

And others look to us. We are doing training in Europe and
China. Others look to us for expertise as they are setting up their
own resolution regimes.

Mr. CANSECO. I notice that my time is up. But I sure hope that
the FDIC has changed its own personnel and operating structure
for the benefit of our financial system.

Ms. BAIR. Congressman, I am very sensitive to this. We are de-
signed to expand and contract very quickly. We also have res-
ervoirs of contractor help, because our work is cyclical. And we are
used to it.

We are not perfect. This is a challenge for us. But, I think cer-
tainly compared to the expertise shown in the bankruptcy proc-
ess—you saw what happened with Lehman—this is a good ap-
proach. And I want to prove to you that it can work.

Mr. CANSECO. Thank you.

Chairwoman CAPITO. The gentlewoman from New York, Ms.
Velazquez, for 5 minutes.

Ms. VELAZQUEZ. Thank you, Madam Chairwoman.

Thank you, Honorable Sheila Bair.

Last Congress, this committee held a hearing to examine commu-
nity bankers’ concern that regulators were being overly restrictive.
How has the FDIC addressed these concerns to work with banks
that want to increase small business lending?

And I am concerned, as the ranking member of the House Small
Business Committee, we held a joint hearing with this committee
to address the lack of access to affordable capital for small busi-
nesses. So I would like for you to comment on this.

Ms. BAIR. I think this has been a major impediment in the
broader economic recovery. And, certainly, given your expertise
with the small business sector, you know that much better than I
do.

I think there are a variety of reasons. Risk aversion, perhaps, is
part of it. But I think borrower demand is part of it, as well. Bor-
rower demand is driven by a couple of different factors. One is, I
think, uncertainty about how robust the economic recovery is. If
they borrow money and commit capital to expand, or if we are in
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another downturn a year from now, I think this is the problem that
is dampening borrower demand.

I also think because so much small business lending is
collateralized by real estate, and real estate values have dropped
so substantially, they don’t have the collateral anymore to borrow
against as they did pre-crisis.

We encourage lending. We focus on it. I was very disappointed
when small business loan balances were down in the first quarter
and even though C&I lending was up, small business lending was
down. Commercial and industrial lending, the broader category,
was up.

We are trying to strike a very strong balance. We want our
banks to lend. We especially want them to lend to small busi-
nesses. But, I think they obviously need to find creditworthy bor-
rowers to do that, and a lot of the creditworthy borrowers are still
standing on the sidelines.

Ms. VELAZQUEZ. Okay.

The FDIC recently implemented the Dodd-Frank mandate to ex-
pand the deposit insurance assessment fee, which will result in
community banks paying 30 percent less in premiums while large
banks pay more. What effect on small business lending will the
new assessment systems will have?

Ms. BAIR. I think if you are doing this for small banks, this is
small business. I think it will help them. It will ease their assess-
ment burden in a way that is quite consistent with our loss expo-
sure based on the funding structures that larger institutions em-
ploy.

So I think it will certainly help them. To the extent the small
banks do about 40 percent of the small business lending done by
insured depository institutions, it should free up resources to help
them in that regard.

Ms. VELAZQUEZ. Under the proposed rules for qualified residen-
tial mortgages, home buyers will have to put down 20 percent of
the purchase price. As a Member who represents New York, we are
very much concerned about this because it will have a significant
potential impact in high-cost areas like New York City.

Should QRM requirements be based on local market conditions
instead of an across-the-board increase?

Ms. BAIR. No. The QRMs are meant to be an exception to the
general rule that if you are issuing a securitization, you need to re-
tain 5 percent of the risk.

And I think that 5 percent risk retention is important. The fact
that securitizers did not have skin in the game with these loans,
by and large, or meaningful skin in the game, led to a lot of the
lax underwriting and abuses that we saw in the mortgage market.

So the 5 percent risk retention, in my view, should be the rule.
The QRM is the exception. As such, it is meant to be a narrow
niche part of the market, not what the more broadly available
standards will be.

If you retain 5 percent of the risk or if you retain all of it with
a portfolio loan, you have broad flexibility to underwrite the loan
within prudential standards. So it only applies to what I think is
going to be a small slice of the market.
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Ms. VELAZQUEZ. Have you looked at any other alternatives to a
20 percent downpayment that could reduce the number of defaults
in the future?

Ms. BAIR. The staff of all the agencies looked at this very care-
fully. Loan to value ratios are a significant driver of whether a loan
defaults and what the losses are when the loan does default. And
so no, we are out for comment on exactly that question, among oth-
ers. And I anticipate this is a huge issue. We will get a lot of com-
ments on it.

But, the analytical work that the staff did indicates that a 20
percent downpayment is a really strong indicator of credit quality.

Ms. VELAZQUEZ. But you understand my point that it is not
fair—

Ms. BAIR. I do understand your point.

Ms. VELAZQUEZ. —for places like Massachusetts—

Ms. BAIR. I think for low- and moderate-income families, this is
a huge issue. And I think, what is a meaningful downpayment for
a lower-income person can be very different from what a meaning-
ful downpayment is for those with other means.

The question is, how do we meet those needs?

And I think, again, my view is that with the 5 percent risk reten-
tion, you will have a robust market that will have prudent but
more flexible underwriting standards to meet that swath. And, of
course, we have the continuation of FHA programs.

Ms. VELAZQUEZ. Thank you.

Chairwoman CAPITO. Thank you.

I would like to recognize Mr. Royce, from California, for 5 min-
utes for questioning.

Mr. RoYCE. Thank you, Madam Chairwoman.

Chairman Bair, let me first say that I think a lot of my col-
leagues here have been pretty impressed over time with the
straightforward way that you respond to questions. It is not always
the rule around here.

Second, let me just say that I have laid out for you the argu-
ments that I think are made by the studies that there is this 88
basis point advantage, this presumption that is out there—

Ms. BAIR. There is.

Mr. ROYCE. —in terms of the systemically significant firms.

And I think that the studies of the FDIC show the same rel-
ative—

Ms. BAIR. They do, absolutely.

Mr. ROYCE. —magnitude.

So to go back to the markup or the conference committee, I put
forward several amendments to try to overcome this tendency. One
in particular required the FDIC to estimate at the outset of the
resolution process what creditors would have received in bank-
ruptcy and limit payment to bankruptcy less a haircut of 20 per-
cent, which would act as sort of an insurance mechanism against
future write-downs.

If following the resolution process under that scheme there were
additional funds, then the FDIC would have the authority to pay
back all or part of that 20 percent premium. But I thought that
might solve out in the market this presumption.
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Let me go through the two arguments I made during the con-
ference committee. We didn’t carry this argument, but I think it
still holds true.

First, there is this strong presumption that the regulators are
going to err on the side of bailouts, especially for the most inter-
connected and largest firms that will likely get preferential treat-
ment through the resolution process.

With this understanding, creditors—and we are talking espe-
cially here about short-term creditors. Those creditors, by the way,
are going to be considered essential under the FDIC’s proposed
rule, right?

So they are going to know that lending to these large complex
financial firms, subject to the resolution authority, is basically risk-
free or it is very close to that, because if these firms fail, creditors
are going to be made immediately whole or very close to whole.

And as a result, these firms are going to be able to borrow more
cheaply. They are going to grow even larger. They are going to be-
come more significant, systemically significant. And that is going to
compound the too-big-to-fail problem.

Now, there is a second problem also that arises. And that, to go
back to it again, is the claw-back provision. Once that money is out
the door to creditors, it is going to be very difficult to recover. And
I think that is, again, why you see this basis point difference, bank-
ruptcy over here for these firms versus resolution authority for the
large one.

It is not hard to foresee a situation where a recently bailed-out
creditor strongly argues that handing over these sums may jeop-
ardize their unstable firm. And this is an argument that regu-
lators, having just bailed out these same creditors in the name of
preserving financial stability, may find very difficult to resist.

Additionally, there is no guarantee that a given creditor will be
able to pay back the difference between the advances and what
they would have received in bankruptcy under the Bankruptcy
Code and under this mandate.

So, I am just going to go to the Dallas Fed President, Richard
Fisher, who recently said this about these arguments that I have
made in the past: “A credible big bank resolution process that im-
poses creditor losses will be difficult to enforce, especially when
regulators are explicitly directed to mitigate disruptions to the fi-
nancial system, as they are in the reform bill.”

So I understand that you believe regulators need broad authority
to handle a crisis, but I think that the unintended consequences
here have to be considered. And if we were to look to tightening
the language while working with the resolution authority mecha-
nism, are there steps we can take to minimize the potential for
abuse down the road? And the argument, the amendment I made
earlier, does that hold water with you? Is there a way to get at
that?

Ms. BAIR. So, a couple of things.

We are all for tightening as much as we can. We do not want
bailouts. We want market discipline back.

As deposit insurer, there is obviously moral hazard associated
with providing deposit insurance for these entities that have in-
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sured banks. So we need market discipline to complement the regu-
latory process as a weapon against excessive risk-taking.

So whatever we can do to tamp this down, believe me, we will
work with you.

We are trying to do a lot of this through regulation. We put a
rule out that basically said that if you hold debt with a term over
a year, forget it, there will never be any differentiation. Please do
not interpret that to mean that if you hold debt with a term less
than a year, you are going to get it, because you are not. Short-
term creditors are very much subject to loss absorption.

I think one of the advantages of the government being able to
provide liquidity is, for instance, if you had unsecured commercial
paper, you could haircut that. Even though you would lose the
funding, you replace it with government funding, and those credi-
tors absorb the losses.

The presumption for the short-term creditors should be that they
are taking losses, too. Again, the only time I can see that wouldn’t
happen is if the acquirer wanted to maintain those customer rela-
tions.

And you might then find that, for instance, with a derivatives
book. If they want to buy the failed institution’s derivatives book,
maybe we don’t need to impose losses—even if there are some
counterparties that are unsecured or undercollateralized. We find
that now with uninsured deposits.

But that is going to be a mathematical determination. Whatever
is going to maximize recoveries, that is what we will do.

So I do think we want it narrow. The statute does have some sig-
nificant limitations. We are trying to tighten those even more with
regulation. I am happy to look at language and talk with you about
this further.

Believe me, there is no entity more so than the FDIC that wants
to end too-big-to-fail.

Mr. RoYCE. Thank you, Chairman Bair.

Chairwoman CAPITO. Thank you.

Mr. Royck. Thank you, Madam Chairwoman.

Chairwoman CAPITO. Mr. McHenry, from North Carolina, for 5
minutes.

Mr. McHENRY. I thank the Chair.

And, Chairman Bair, thank you so much for being here. I echo
Mr. Royce’s comments. I appreciate your forthrightness. I know you
have testified many times during your government service. And we
thank you for your service.

I wanted to ask you, based on something you had in your written
statement, the Dodd-Frank Act, you said, “if properly implemented,
will not only reduce the likelihood of future crises, but will provide
effective tools to address large company failures when they do
occur without resorting to taxpayer-supported bailouts or damaging
the financial system.”

I think we would like to believe that we won’t have future tax-
payer bailouts. Many of us have concerns that, as constructed, it
still leaves that door open. And I think that is Mr. Royce’s point.

But we look at the breakneck pace of rulemaking, and you see
regulators in many respects overwhelmed with the volume and the
pace.



32

Ms. BAIR. Right.

Mr. McHENRY. Do you have concerns about the pace and the
quality of the rulemaking?

Ms. Bair. I think from the FDIC’s perspective, we are com-
fortable with it. We did not have the huge number of rulemakings
that the SEC and the CFTC did. So I think we feel like we are pro-
ceeding at a reasonable pace. And for anything major, we are giv-
ing 60-day comment periods.

And so I think, at least from the FDIC’s perspective, we are com-
fortable with implementation so far.

I do understand, especially in the derivatives area, some of the
market regulation issues. There is a lot being done there at once.
Frankly, there were a lot of problems, especially with the deriva-
tives oversight.

So I think the rulemaking needs to continue. Whether perhaps
some sequencing could be done, that might have some merit. But,
on the other hand, it is important to continue to proceed. And I do
think the market needs to understand that at some point these
rules will be in place.

And I think, frankly, they need that to adapt as well. Markets
can be very resilient. Once they know what the rules are, our fi-
nancial sector is pretty good at complying with them and figuring
out how to do it.

But, some sequencing might well have some merit.

Mr. McHENRY. What about harmonization?

Ms. BaAIR. I think we are doing a pretty good job there, even on
the international front. I know you hear different things from
some. The FSOC is still getting its sea legs, but I think it is forcing
all of us to get together and talk regularly and have our staffs talk
regularly.

And so I think there has been a good deal of harmonization, in-
cluding on the international front. I think we have made a lot of
progress in harmonizing international capital standards. In addi-
tion to resolution authority, I can’t overemphasize the need for
strong capital buffers.

So I think there has been some good work on harmonization, and
we should continue to focus on that. But I know there is concern
about treatment of commercial end users in the derivatives rules.
And we are talking with each other about that.

I do think, though, it may be that at some times you want some
differentiation among end users. For instance, you are probably
going to want more risk aversion with an insured bank than you
are with an entity that is completely outside the safety net.

So there may be some reasons for differentiation. But I think we
are working hard at harmonization.

Mr. McHENRY. You mentioned two things that are of interest,
this international harmonization—

Ms. BAIR. Right.

Mr. McHENRY. —Basel III, ensuring sort of an international
level playing field.

Ms. BAIR. Right.

Mr. McHENRY. You also mentioned capital standards. I hear a
lot from my community banks about their concern about—

Ms. BAIR. Right.
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Mr. McHENRY. —raising capital standards. And I understand
there is a balance here. We want to make sure that we have safety
and soundness. But we also want to ensure lending and economic
recovery.

Are you wrestling with that? Do you believe that is—

Ms. BAIR. I—

Mr. McHENRY. Do you weigh that when you are going through
this process?

Ms. BAIR. You do need to weigh it. But I think the primary focus
has been with large institutions’ capital requirement—getting that
sector to deleverage.

And I think, back to the earlier point Congressman Royce was
making about funding differentials, if you have higher capital
standards, since capital is more expensive than debt, that will not
only provide a better buffer for loss absorption, but it will help dif-
ferentiate funding costs, or reduce the differentiation in funding
costs.

So I think the capital discussions have been targeted primarily
at the larger institutions. There have been a few issues with small-
er institutions’ holding companies, regarding the quality of capital.

A lot of the holding companies—not the banks; it is not allowed
for banks—use something called trust preferred securities that
ended up to not have loss-absorbing capacity in the crisis. And I
know there have been some concerns there. That is really the only
capital issue relating to small institutions.

Mr. McHENRY. My time is short, but I want to ask you about the
QRM. I think that private mortgage insurance should be a part of
this to ensure a lower downpayment and an insured product that
should be a part of the QRM. Can you comment on that?

Ms. BAIR. Again, that is out for comment. My only caution on
that—I started worrying when the government was relying on cred-
it rating agencies, for instance.

And so then we say, we will have better standards, review stand-
ards, if there is a private sector mortgage insurer. We need to
know, who are the mortgage insurers? How well are they regu-
lated? How good are their resources if we get into a down cycle?

I think those are the things really to think about. And mortgage
insurance can be a good product, but do we want demand for it
driven by markets or driven by regulations, giving them an extra
penny, frankly, for having a lower downpayment.

I know you care about the markets the way I do. I think that
may be the trade-off that we should think hard about.

Mr. McHENRY. Thank you.

Chairwoman CAPITO. Thank you.

Mr. Duffy for 5 minutes.

Mr. DUFFY. Thank you, Madam Chairwoman.

Good morning, Chairman Bair.

Was it you who said that you thought that consumer protection
and safety and soundness were two issues on the same side of the
coin?

Ms. BAIR. Right. Yes, it was me.

Mr. Durry. Why is that?
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Ms. BaIR. I think because consumer abuses generally will end up
costing banks money. Mortgages are the prime example for any fi-
nancial institution, not just banks. Mortgages are a prime example.

Banks and other entities were making loans that the consumers
couldn’t afford—and more of it was done outside of the banks.
Eventually, the loans defaulted and a lot of losses occurred. So it
d}ildn’t help the consumer. It didn’t help the financial institution ei-
ther.

Mr. DUuFFY. And so when we see these two going together, and
we want to make sure our consumers are protected and treated
fairly, and they are engaging in transactions that are transparent.
And we also want banks to be profitable, and make sure that they
are not going under.

Do you have a concern when we separate consumer protection
from safety and soundness? I think it was Mr. Renacci who com-
mented that in the mission statement of the CFPB, there is no ref-
erence to safety and soundness.

Ms. BAIR. Right.

Mr. DUFFY. Does that give you some pause or some concern? Or
are you okay with the oversight that comes from FSOC? It has
been a political issue.

Ms. BAIR. Right.

Mr. DUFryY. And I don’t mean—I don’t want to—

Ms. BaIR. No, I know. Yes, we support the consumer agency.
There were different iterations of its structure early on in the proc-
ess, but we support the final outcome.

We think it i1s a positive thing, actually, that the consumer bu-
reau will be on our board, because that will provide additional
interaction to make sure that safety and soundness and consumer
protection are considered together.

That will work both ways, too, I think.

Mr. DUFFY. But it is not on the CFPB.

Ms. BAIR. I am sorry?

Mr. DurrY. The CFPB doesn’t have that consideration for safety
and soundness—

Ms. BAIR. Right. We are all for reciprocity.

But, given that, we are fine with how the Dodd-Frank Act came
out. And I do think it is important to understand, for the rule-writ-
ing piece of this, that has always been separate from the examina-
tion and enforcement process.

Mr. DUFFY. But if you look at the—I know you have talked about
reciprocity. And you really don’t have reciprocity, but for your
FSOC, right, to review the rules that are coming from the CFPB.

Ms. BAIR. Right.

Mr. DUFFY. And one of my concerns is that the standard is so
high. You need 7 out of 10 votes—

Ms. BAIR. Right.

Mr. DUFFY. —to overturn a rule from the CFPB. And the Direc-
tor is one of the voting members. So it is really seven out of nine.

Ms. BAIR. Right.

Mr. DUFFY. It is incredibly high. And the risk there, it has to be
systemic risk. We are talking about playing Russian roulette with
our economy.

Ms. BAIR. Right.
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Mr. DUFFY. I introduced a bill that would reduce the requirement
to just a simple majority, and take the director off, a 5—4 majority
of some pretty significant folks who sit on FSOC.

Ms. BAIR. Right.

Mr. DUrFY. And we talked about reducing the standard that if
the rule was inconsistent with the safe and sound operation of
United States financial institutions, it could be overturned.

Do you think that is reasonable that we have a little different
standard in how we can coordinate consumer protection with safety
and soundness?

Ms. BAIR. There are a lot of things about the Dodd-Frank Act
that all of us would have written differently. At the end of the day,
it was a compromise product.

But we can support the final product. I think it can work.

Mr. DUFFY. But can we improve upon it?

Ms. BAIR. Sorry?

Mr. Durry. Can we improve upon it?

Ms. BAIR. I fear you are going to draw me into a situation
where—

Mr. DUFrFy. I will be gentle with you.

Quickly, I am from a more rural district, with all community
banks and credit unions. We don’t have big Wall Street banks in
my district.

And I hear this nonstop from my local bankers. They are talking
about how they are crushed by so many rules and so many regula-
tions, and the impact that it has on them, as they say, “Listen, we
don’t have the ability to diversify this cost over a large base. And
you make me hire a lawyer or a compliance officer—”

Ms. BAIR. Yes.

Mr. DUFFY. —“and our costs go up. It makes it more difficult for
us to compete with bigger banks.” Or sometimes they will go on,
“We can’t even stay in the market anymore.” And that is the life-
blood of our economy.

Ms. BAIR. Right.

Mr. DUFFY. And this is nonstop coming from them. I don’t know
if you are hearing the same thing or trying to figure out how can
we still be safe—

Ms. BAIR. Right.

Mr. DUFFY. —but still have rules that allow our local bankers,
who didn’t have anything to do with the financial crisis, to do busi-
ness.

Ms. BaIRr. I think they have a point. I think every time you have
a new rule or a new compliance requirement for safety and sound-
ness or a consumer requirement, the incremental costs of doing
that are going to be significantly higher than they are for a large
institution.

We can and should do a better job of taking that into account.

I have said this, and I will say it again; all the problems we have
had with servicing, and we have had a lot of them, but as near as
we can tell, these are problems of scale that affect the very large
servicers. So, we should have two tiers of regulation.

If there are going to be a lot of new rules for servicing, we don’t
see a basis for layering all of that on the smaller banks as well.
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From a diversification standpoint, smaller banks have really been
relegated to specialty commercial real estate lenders.

We would love to see them diversify their balance sheets, start
doing more mortgages again or car loans or whatever.

But the regulatory barriers to getting back into those lines of
business may be an impediment.

And servicing is one example. I would love to see community
banks start making more mortgages again. I think they do a better
job with the customer.

So I am very sensitive to this. And I think we should look at
more structured, two-tiered regulation, because the issues are com-
pletely different

Mr. DUFFY. So that is something you are looking at?

Ms. BAIR. Absolutely. And we have an advisory committee on
community banking. They have given us a number of good ideas for
making regulations more effective and streamlined when it comes
to smaller banks.

When we do a FIL, we already, at the very top, say whether this
even applies to community banks or not. I require the staff to do
an analysis of community bank impact and why we need this to
apply to community banks.

We are looking at more automation, too, in the forms banks have
to fill out, putting those all on a system we have called
FDICconnect. So instead of doing a new form every year, they can
go in and update the old one.

So we are trying on a number of fronts to deal with this.

Mr. Durry. And I appreciate that, because, again, we hear that
from the community banks and the credit unions.

Ms. BAIR. Yes.

Mr. DUFFY. To get them to agree on some issues, it is pretty im-
pressive. That interchange are two things that they will talk about.
And I appreciate you looking at that. Thank you.

And I yield back.

Chairwoman CAPITO. Thank you.

The Chairman has consented to go to a second round of ques-
tioning, if that is—you were consented upon.

And we are still going to be called for votes here in the next
probably 15 to 20 minutes.

So I will go ahead and start the second round, and I appreciate
you spending the time with us.

We had a recent hearing and we also had a discussion in the
markup for the bill for the CFPB on the differences or the inter-
i:)harlligeability or not of safety and soundness and profitability for

anks.

One witness said that safety and soundness is used as a code
word by the institutions as profitability. And so by trying to re-
shape or reform maybe in the CFPB or something and using safety
and soundness, we were being accused of protecting the profits of
an institution.

And while a safe and sound bank may realize a profit, and I
think that is a good thing, a profitable bank is not necessarily safe
or sound.

Could you comment on this assertion in the interchangeability of
that and how you see those two different phrases differently?
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Ms. BAIR. I do think they are—and I have said this throughout
my career—two sides of the same coin. I think if a product does
not serve consumers or your customers long-term benefit, this is
going to be a product that eventually loses money for you and could
result in significant litigation exposure as well.

We certainly saw that with all the lax funding on mortgages. We
are seeing a lot of additional litigation on overdraft protection. So
I think having some sensitivity of good business practices for the
consumer side is important. Products that don’t serve consumer
needs are eventually going to lose money.

They will probably default, or the customers will start abusing
them, or they could result in litigation exposure.

On the other hand, since these are insured banks, you need to
have a full analysis of changes, whether it is safety and soundness
or consumer protection, of how that is going to impact the financial
health of the institution, I would say, not the profitability.

And so I think both factors need to be weighed. But again, I
think with the consumer bureau needing to consult with the bank
regulators and also serving on our board, I think there are ways
now built into Dodd-Frank to facilitate that kind of communication
and consideration of those factors.

Chairwoman CAPITO. So, safe and sound consumer products will
in the long run, in your opinion, and I agree with this, bring about
a profitability for the institution?

Ms. BAIR. Sustainable profitability.

Chairwoman CAPITO. Yes. And I think that while there is a dis-
tinction between safety and soundness and profitability, I think
that, as you said, the unsafe product or the non-well research prod-
uct or the one that takes it too far is eventually going to be a non-
profitable instrument for the institution.

My final question, we have talked a little bit about a commis-
sion—and I don’t want to draw you into a big political argument
on that. But in looking at your own commission or corporation, you
serve as the chair. The vice chair—you have a vice chair. You have
an OCC, who is acting. We have no appointment there.

Ms. BAIR. Right.

Chairwoman CAPITO. We have the OCS, which is going to be
grandfathered out, or however, in July, no longer exist on July
21st.

We have the CPFB chair, but we don’t have one. And I think I
wouldn’t be stretching the imagination to say it is going to have to
be—it can’t be a Senate-confirmed—it would be highly unlikely
that it would be Senate-confirmed because of the timing.

And then we have your independent director who has also is on
an expired term.

This really concerns me. We are losing your expertise and lon-
gevity and history. And I know you are not really going far, but in
all fairness to you and to the Corporation, this needs to live on.

Ms. BAIR. Right.

Chairwoman CAPITO. What are we going to do about it? I guess
for me, it is a political statement. I say to the President, get these
appointments out. Get them Senate-confirmed. Let us have some
stability here. Or we are going to end up in—not a la la land kind
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of situation, but an ever-changing transitional situation where it
causes me concern.

Do you have concerns about that?

Ms. BAIR. I have profound concerns. I am frustrated that there
is not greater urgency and prioritization of this issue on the part
of the Administration, as well as on the part of the Senate.

And I am very worried about my agency. We could go down to
three or two board members after I leave.

There are some nominations in process. But the names are not
up yet. There are still some vacancies where, as far as I know, no
candidates have been vetted.

And so thank you for flagging that, because I think that this is
very urgent, when the financial system is healing, but it is not out
of the woods yet. There are a lot of unknown factors out there. We
need strong people in these jobs. And there are still reforms to be
implemented in a commonsense, effective way.

And you are right, having a two-member or three-member board
making these kinds of decisions is not a good thing.

Chairwoman CAPITO. Mrs. Maloney?

Mrs. MALONEY. Thank you.

And I thank you for raising your concern on having a Director
o{ the CFPB in place on July 21st. This is a grave concern to me
also.

The difficulty is that 44 Senators have signed a letter saying that
they will not confirm anyone unless bills that they want, that
passed out of this committee, and other policy positions that they
want such as moving the funding of the CFPB to the political ap-
propriations process, which if we look at what happened to the
SEC and the CFTC, they were basically cut, making it more dif-
ficult for them to do their job.

So in other words, politicizing the funding of it. They said that
they would not confirm anyone. I believe this is a tremendous
abuse of the confirmation process, basically holding the entire Con-
gress hostage, that you have to write legislation like we want.

In this case, not what I am saying, but roughly five or six major
editorial boards from the United States have said in their edi-
torials, and good government groups and others have said, to re-
move it from politics or the Democratic and Republican perspective,
that these bills would gut, dismantle, disrupt, and destroy the
CFPB, the Consumer Financial Protection Agency.

So this is a huge problem. They basically have given the Presi-
dent no choice but to make an interim appointment because they
are saying they will have to gut the entire agency and make it ba-
sically a non-performing, toothless situation.

So I believe the CFPB has a role to play in protecting consumers.
Too often, consumers’ concerns were a second thought, a third
thought, or not thought about at all. And we maybe would have
been able to prevent the subprime crisis. I can’t imagine any con-
sumer agency approving products that the degree of probability
that they would end up on the street or hurting the family and the
overall finances of our country were greater than the mortgage
working them.

The joke in New York during this time was if you can’t afford
your rent, go out and buy a house. It was so easy to get a mort-
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gage, a faulty mortgage, that became clogged in the system and
helped bring down the financial crisis that we had.

So we have a disagreement, a basic choice. It is a basic disagree-
ment between the Republican Party and the Democratic Party. The
Democratic Party supports the CFPB. The Republican Party has
come forward with a series of bills that would dismantle, destroy,
and gut the CFPB.

And you have Republican Senators saying, “We will not confirm
anyone unless you do exactly what we want,” using it, taking hos-
tage the entire legislative process to get what they want.

They have forced the President, really with no other choice, since
he supports the CFPB. And I would say the overwhelming majority
of the American people do. The American people would like some-
one looking at their loans, at their credit cards, at their student
loans, and making sure that they are fair; not giving anyone an ad-
vantage, but making sure that there is a fair playing field that con-
sumers can understand what the terms are; that they are in plain
print out there for everyone to understand.

So we have a basic disagreement between the Republican and
Democratic Parties.

But I do want to address my questions to our distinguished guest
today in the area in which she has played such a fundamental role.
I would like to go back to the too-big-to-fail, which is a huge issue.
And T understand it is the next focus of the hearings we will be
having on this committee.

Some have argued repeatedly that the financial reform law, par-
ticularly the Orderly Liquidation Authority, perpetuates, rather
than eliminates, too-big-to-fail. So I would like to ask you, what is
your assessment of the allegation that the Authority perpetuates
too-big-to-fail?

Ms. BAIR. I do not believe it in any way perpetuates too-big-to-
fail. Too-big-to-fail was with us pre-crisis. It was reinforced by the
bailouts. And we need to end too-big-to-fail now.

And the Dodd-Frank Act gives us the tools to end it. It quite spe-
cifically bans the bailouts in language that we supported and want-
ed in.

So I think it is there. The tools are there. The clear legislative
intent is there. And I think, as I indicated in my testimony, imple-
mented effectively, it will end too-big-to-fail.

Mrs. MALONEY. My final question, and my time is running out,
is which parts of the financial reform law do you think are the
most critical to ending too-big-to-fail?

Ms. BAIR. I think Title I and Title II, which gives us the Orderly
Liquidation Authority powers for systemic non-banks. We already
have it for banks. Title I is important, which requires the Fed to
impose higher prudential standards and particular capital require-
ments on larger entities, as well as requires, jointly with the FDIC,
living wills or resolution plans where they must demonstrate that
they are resolvable.

Mrs. MALONEY. I thank you for your testimony today. I thank
you for your distinguished service to our country.

And I thank you for your really nonpartisan response to ques-
tions and policies. I think you have done a magnificent job for our
country.
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Thank you.

Chairwoman CAPITO. Thank you.

Mr. Renacci, from Ohio?

Mr. RENAccI. Thank you, Madam Chairwoman, again.

And Chairman Bair, I do want to thank you again for being here,
and your testimony, and your service to our country also.

The one question I asked before, several people have already
asked you, and I heard your answer. So I am going to move to an-
other topic. And it regards the Orderly Liquidation Authority. I
know several times in your testimony today, you have talked about
how you believe—or at least the impression 1 got was that you be-
lieve the FDIC’s authority over liquidation is better than bank-
ruptcy.

Ms. BAIR. Yes.

Mr. RENAcCCI. There are a number of—

Ms. BAIR. —for financial institutions.

Mr. RENAccI. —for financial institutions.

There are a number of people in the bankruptcy community who
believe that if the bankruptcy laws were changed, that bankruptcy
would be better.

Ms. BAIR. Right.

Mr. RENAcCI. And I know a lot of it deals with derivatives and
making sure there is some timing on derivatives.

Can you give me some ideas or thoughts where you might believe
that bankruptcy would be better? Because one of the issues of
bankruptcies, of course, is that we are looking out for the creditors
as we wind things down. So I would like to hear your thoughts on
some things that could be changed in the Bankruptcy Code that
would actually make bankruptcy better.

Ms. BAIR. I think you are right. How derivatives are treated is
really very important. First of all, we would love to work with this
committee and the Judiciary Committee on this. We deal a lot with
bankruptcy courts because banks that we resolve are frequently
part of holding company structures that go into bankruptcy. So we
are quite familiar with some of the strengths and weaknesses of
the process.

I think how bankruptcy treats derivatives is a big problem. And
having the ability to require counterparties to continue to perform
on their derivatives contracts is important. Now they have the abil-
ity to terminate their contract and claim their collateral, which can
be quite disruptive and was a major factor in the disruptions that
surfaced with Lehman.

So we would love to work with the Congress to make bankruptcy
work better. For most of these financials companies—for instance
CIT, we were opposed to any kind of bailout assistance for CIT. We
didn’t think they were systemic. They weren’t. They went into a
bankruptcy process.

It was just fine. It was financial. They relied on a lot of short-
term funding through commercial paper, but they were the size
where their bankruptcy was not systemic. And bankruptcy worked
just fine. And I think there are ways to make bankruptcy work
even better.

For the larger entities, though, I think there will be a couple of
things that we can do that bankruptcy courts will never be able to
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do. First, we will be able to have a continuing on-site presence with
these entities. We will be able to plan.

We will have ongoing access to information about their
counterparty exposures and the concentration of their overseas op-
erations. The bankruptcy court is just never going to be able to do
that.

Similarly, we will be able to pre-plan and work with the inter-
national regulatory community, as an institution becomes more
troubled, to find and identify any potential obstacles to resolving
our domestic entity if they have foreign operations.

We do that now. We resolved banks with international oper-
ations.

We had a West Coast bank that owned branches through a sub-
sidiary in China and Hong Kong. Several months in advance, we
contacted the regulatory authorities there. We identified what we
needed to do to make sure there was a smooth sale in our receiver-
ship process.

And we did. We were able to keep the branches and subsidiary
in Asia open. We got the regulatory approvals for the new buyer
to take the failed bank.

So it is hard to see how the bankruptcy court could ever engage
in that kind of bilateral international coordination in the event of
a failure, or be involved in pre-planning.

Finally, we can provide immediate liquidity support, which can
be very important to maintaining franchise value. They have debt-
or-in-possession financing mechanisms in bankruptcy, but gen-
erally those cannot be done immediately the way liquidity support
can be provided by the FDIC.

Mr. RENAccI. Thank you.

I yield back.

Chairwoman CaAPITO. I am going to take the liberty and ask a
question before I go to Mr. Carney, real quick, to piggyback on his
question.

When you say you can provide immediate liquidity support, is
that through the ability to go to the Treasury?

Ms. BaAIR. That is. Under the bill, yes. For banks, we have the
Deposit Insurance Fund that we use. But yes, for non-banks, it
would be through the credit with Treasury. Yes.

Chairwoman CAPITO. And I think that is where the rub is, really,
in terms of the perception. Because if you—

Ms. BAIR. I think that is right.

Chairwoman CAPITO. —if you can go to the Treasury, you are
going to the taxpayer.

Ms. BAIR. Right.

Chairwoman CAPITO. And can you help with that distinction?

Ms. BAIR. Again, we wanted a pre-funded reserve, and that
passed the House, but didn’t pass the Senate. But I do think it is
very important to emphasize that any funds that are provided
through that Treasury line are paid back and have priority over ev-
erything else. As assets are sold, they are paid off the top.

I can’t believe there would ever be any losses on that because you
are not guaranteeing any liabilities for the non-bank institutions.
So whatever assets are sold, those recoveries go to Treasury first.
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And if in the unlikely event there would be losses, there would
be an assessment on the industry, just the way we assess now for
deposit insurance.

So I really think there are a lot of safeguards against taxpayers
ever taking exposure on this. And I would say in turn, the fact that
the industry would have to pay for any losses if that would occur,
in and of itself will create industry pressure against any creditor
differentiation, because they will know that if the receiver—we
would never do this anyway—but if the receiver started trying to
show favoritism, those losses would be assessed against the indus-
try. And there will be a lot of industry pressure not to do that.

Chairwoman CAPITO. Mr. Carney, from Delaware.

Mr. CARNEY. Thank you, Madam Chairwoman. I am happy to
yield any time you might need.

Chairman Bair, thank you again. I have been really enjoying the
hearing this morning. And I want to reiterate the comments that
my colleagues have made on both sides of the aisle about your can-
dor and straightforward answers. We don’t always get that.

And I think it has a positive effect on the Members and the ques-
tions they ask, by the way, as well.

You said a minute ago that you thought the financial system was
healing, but not out of the woods yet. Could you expand a little bit
on that?

Ms. BAIR. Yes. I think they are still working some troubles out.

Loan volume is down. And, again, I think there may too much
risk aversion with some banks, but I think there is also a lack of
borrower demand. And banks need to make loans to make money.

That is what they are supposed to be doing with their funds, and
that is what they need to do to make money.

I think, longer term, as I have said in testimony and as I said
in an op-ed last November, I think we are worried about the fiscal
situation. We are in a very low-interest-rate environment and have
been for some period of time.

That means there are more low-interest assets on banks’ balance
sheets. And even though the maturities have been shortening, obvi-
ously banks are heavily exposed to interest-rate volatility because,
particularly, their liabilities are shorter than their assets.

So I think anything that would undermine confidence in the fis-
cal strength of the United States Government could have an ad-
verse, potentially volatile impact on interest rates.

And so we are very much worried about that and hope very much
t}llat these discussions can produce a long-term deficit reduction
plan.

Also, as I mentioned in my testimony, we are not out of the
woods with the housing market yet, either.

Mr. CARNEY. Yes, that was my next, kind of, line of questioning.
You said that we need to get mortgages—mortgage lending going
on. What are the barriers there?

I hear, as I said a minute ago, from my bankers and from bor-
rowers that the regulators are tightening down, not allowing them
to make those loans.

Ms. BAIR. Actually, I think I would put more of a priority on
business lending and small business lending. I think certainly
mortgages and housing is an important part of our economy, but
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I think we need to accept, going forward, it will be a smaller part
of our economy—

Mr. CARNEY. Right.

Ms. BAIR. —and probably needs to be. It got bloated and over-
heated. But I do think ultimately, there needs to be a GSE exit
strategy. We know that model didn’t work. And I think—

Mr. CARNEY. Do you have a view on what model might work?

Ms. Bair. I think what we have said is that it is really outside
my portfolio to—

Mr. CARNEY. That is okay. There are just a few of us here now.

Ms. BaIR. I will say this. I think it could go one way or the other.
Regarding this hybrid model where you had a private for-profit
shareholder-return-driven entity with an implied government back-
stop—providing this government support was absolutely the wrong
model. What you got was the privatization of gains and the social-
ization of losses.

So going forward, I would say if you are going to continue to
have government support, make it explicit; charge for it up front,
the way we do at the FDIC. Make sure it is actuarially sound, in
terms of what is being charged for the credit support. And make
that explicit.

These implicit backstops—

Mr. CARNEY. Explicit and narrower?

Ms. BAIR. Explicit the way the FDIC charges insurance pre-
miums for deposit insurance. If you are going to be guaranteeing
mortgages, have the government determine the amount and charge
a guarantee fee that accurately reflects risk. Yes. Or get out, one
way or the other.

Mr. CARNEY. And so, what about—there was some back-and-forth
about lending standards.

Ms. BAIR. Right.

Mr. CARNEY. What is your view of that? Twenty percent is a
huge—

Ms. BAIR. Again, Congressman—

Mr. CARNEY. I don’t see how that works.

Ms. BAIR. That is supposed to be the exception, not the rule.

There are mortgages out there with 20 percent downpayments,
but that is meant to be a niche exception to the general rule that
if you are going to securitize mortgages, you need to retain 5 per-
cent of the risk.

So the QRM standard is a way to get around the 5 percent risk
retention. If you retain 5 percent risk, you have a lot of flexibility
on the underwriting side.

Mr. CARNEY. Okay.

What sounds reasonable to you, in terms of the downpayment
or—
Ms. BaIr. I think it is a combination of factors. Clearly, with a
borrower with a strong credit history, with a low debt-to-income,
there may be other flexibilities that you can provide. And we pro-
vide that with banks now, with portfolio lending.

I think you need to have some downpayment. I don’t want to—

Mr. CARNEY. Let me squeeze one more question in. I only have
a short amount of time.

Ms. BAIR. Sure.
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Mr. CARNEY. It is about credit agencies. You mentioned credit
agencies. Do you have a view of what we should be doing there?

Ms. BaIr. I think that one thing we are doing is getting rid of
all references to credit rating agency ratings in our regulation.
That is required by the Dodd-Frank Act. Pre-Dodd-Frank, we had
already started telling banks that they needed to do their own
independent analysis of the creditworthiness of the securities they
invest in. They can’t rely just on the ratings.

We used to use ratings for our deposit insurance assessments.
We have gotten rid of that. So I think that has been in process for
some time.

If you are not using credit ratings, what are you going to replace
them with?

And so, that is really the hard question. And I don’t think we
have figured that out yet.

Mr. CARNEY. Thanks very much.

Ms. BAIR. Sure.

Chairwoman CAPITO. Thank you. This concludes our hearing.
The Chair notes that some members may have additional questions
for this witness which they may wish to submit in writing. Without
objection, the hearing record will remain open for 30 days for mem-
bers to submit written questions to this witness and to place her
responses in the record.

Again, thank you so much—

Ms. BAIR. Thank you.

Chairwoman CAPITO. —for, I think, a very productive hearing
today. Good luck to you. And we appreciate, again, your great serv-
ice to our country.

This hearing is adjourned.

[Whereupon, at 11:41 a.m., the hearing was adjourned.]
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Chairman Capito, thank you for the opportunity to testify today on the state of the
banking industry and the Federal Deposit Insurance Corporation, and on future

challenges to economic and financial stability.

Shortly after taking the oath as FDIC Chairman almost five years ago, I came to
realize that we would face significant challenges in a number of areas. Although the
FDIC was stiH in the midst of a two-and-a-half year period without a failed institution,
the longest such period in our history, there were signs that not all was well with the
banking industry. Predatory lending practices and unsuitable mortgage products, which
were already an area of focus for me at the Treasury Department when I served as
Assistant Secretary for Financial Institutions in 2001 and 2002, became even more
prevalent as the decade progressed. Rising concentration in the banking industry waé
leading to the emergence of large, complex organizations that encompassed bank
subsidiaries, special-purpose vehicles, and nonbank affiliates, while a greater share of
financial activity was migrating to nonbank financial companies. Not only did these non-
bank affiliates and financial companies exist largely outside of the prudential supervision
and capital requirements that apply to federally insured depository institutions in the
U.S., but they were also not subject to the FDIC's process for resolving failed insured
financial institutions through receivership. Meanwhile, many small and mid-sized
banking institutions had, over time, accumulated large concentrations of loans backed by
commercial real estate and construction projects that were vulnerable to a weakening of

U.S. real estate markets following a record boom in home prices.
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Despite the warning signs, few at the time foresaw the extent of the emerging
threat to our financial stability—a threat that was realized in the fall of 2008 when we
experienced the worst financial crisis since the 1930s. While the emergency policy
measures that were put in place in late 2008 and early 2009 helped to prevent an even
larger catastrophe, the macroeconomic consequences of the financial crisis have been
enormous. Even as the danger to the bankir;g industry begins to recede, we are faced
with the twin tasks of rebuilding our financial infrastructure on more solid ground and

implementing safeguards that will help to prevent a costly recurrence of this disaster.

Today, as I prepare to wrap up my term as FDIC Chairman, I am pleased to have
the opportunity to discuss with you what I see as some of the most important causes of
the crisis, the steps that the FDIC took to deal with the problem, the reforms we are
putting in place to make our system less vulnerable to costly instability in the future, and

some of the broader policy challenges we must address to secure our economic future.

The Roots of the Financial Crisis

Much has been said and written about the causeé of the financial crisis. In
previous testimony, I have described in some detail the combination of factors that led to
the crisis of 2008 and motivated the legislative reforms that are now being put in place.

Today, 1 would like to summarize these causes under four broad themes.
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Excessive Reliance on Debt and Financial Leverage

A healthy system of credit intermediation, where the surplus of savings is
channeled toward its highest and best use by household and business borrowers, is
critically important to the modern economy. A starting point for understanding the
causes of the crisis and the changes that need to be made in our economic policies is
recognition that the U.S. economy hés long depended too much on debt and financial

leverage to finance all types of economic activity.

In principle, debt and equity are substitute forms of financing for any type of
economic activity. However, owing to the inherently riskier distribution of investment
returns facing equity holders, equity is generally seen as a higher-cost form of financing.
This perceived cost advantage for debt financing is further enhanced by the standard tax
treatment of payments to debt holders, which are generally tax deductible, and equity
holders, which are not. In light of these considerations, there is a tendency in good times
for practically every economic constituency — from mortgage borrowers, to large
corporations, to startup companies and the financial institutions that lend to all of them —
to seek higher leverage in pursuit of lower funding costs and higher rates of return on
capital. What is frequently lost when calculating the cost of debt financing are the
external costs that are incurred when problems arise and borrowers cannot service the
debt. Credit defaults, which tend to occur with high frequency in economic downturns,
frequently lead to severe adjustments—including foreclosure, repossession, and
distressed asset sales-—that impose very high costs on economic growth and our financial

system.
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Thus, as demonstrated in the recent financial crisis, the social costs of debt
financing are significantly higher than the private costs. In good economic times, when
few bofrowers are forced to default on their obligations, more economic activity can take
place at a lower cost of capital when debt is substituted for equity. However, the built-in
private incentives for debt finance have long been observed to result in periods of excess
leverage that contribute to a financial crisis. As Carmen Reinhart and Kenneth Rogoff

describe in their 2009 book This Time It's Different:

"If there is one common theme to the vast range of crises we consider in this book,
it is that excessive debt accumulation, whether it be by the government, banks,
corporations, or consumers, often poses greater systemic risks than it seems

nl

during a boom.

This is precisely what was observed in the run up to the recent crisis. Mortgage
lenders effectively loaned 100 percent or more against the value of many hbmes without
underwriting practices that ensured borrowers could service the debt over the long term.
Securitization structures were created that left the issuers with little or no residual
interest, meaning that these deals were 100 percent debt financed. In addition, financial
institutions not only frequently maximized the degree of on-balance-sheet leverage they
could engineer; many further leveraged their operations by use of off-balance-sheet
structures. For all intents and purposes, these off-balance-sheet structures were not

subject to prudential supervision or regulatory capital requirements, but nonetheless

! Reinhart, Carmen and Ken Rogoff. This Time Is Different: Eight Centuries of Financial Folly.
Princeton: Princeton University Press. 2009. p. xxv.
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enjoyed the implicit backing of an affiliated insured bank. These and many other
financial practices employed in the years leading up to the crisis made our core financial

institutions and our entire financial system more vulnerable to financial shocks.

Misaligned Incentives in Financial Markets

Financial markets are ideally deep, liquid, éfﬁcient markets where observable
prices convey useful information to market participants. However, informational
asyinmetries, conflicts of interest, or other misaligned incentives can significantly impair
the liquidity and efficiency of financial markets. One of the enduring legacies of the
financial crisis will be how misaligned incentives led to devastating instability in our

financial system.

1 explored some of the implications of misaligned incentives in our financial
system in my January 2010 testimony before the Financial Crisis Inquiry Commission
(FCIC).? Overall, financial institutions were only too eager to originate mortgage loans
and securitize the loans using complex structured debt securities. Investor;s purchased
these securities without a proper risk evaluation, as they outsourced their due diligence
obligation to the credit rating agencies. Consumers refinanced their mortgages, drawing
ever more equity out of their homes as residential real estate prices grew beyond
sustainable levels. Formula-driven compensation at financial institutions allowed high
short-term profits to be translated into generous bonus payments, without regard to any

longer-term risks. These developments were made possible by a set of misaligned

? Statement of Sheila C. Bair, Chairman, Federal Deposit Insurance Corporation on the Causes and Current
State of the Financial Crisis before the Financial Crisis Inquiry Commission, January 14, 2010.

http://www.fdic. gov/news/news/speeches/archives/2010/spjan1410.html
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incentives among and between all of the parties to the securitization process—including

borrowers, loan originators, credit rating agencies, loan securitizers, and investors.

Misaligned economic incentives within mortgage securitization transactions and
the widespread use of such securitizations to fund residential lending combined to play a
key role in driving the precipitous decline in the housing market and the ﬁnancial crisis.
Almost 90 percent of subprime and Alt-A originations in the peak years of 2005 and
2006 were privately securitized. During this period, the originators and securitizers
seldom retained meaningful "skin in the game." These market participants received
immediate profits with each deal while assuming that they faced little or no risk of loss if
the loans defaulted. As a result, securitizers had very little incentive to maintain adequate

lending and servicing standards.

The substantial and immediate profits available through securitization skewed the
incentives toward increased volume, rather than well underwritten, sustainable lending.
In the late 1990s and early 2000s, when private mortgage-backed securitization was still a
relatively small part of the market, the typical deal structure included non-rated or sub-
investment grade tranches reflecting the equity interest that was retained by the issuer.
These equity slices typically ranged in size from 3 to 5 percent or more of the total value
of the deal. As long as the market required issuers to reFain the equity risk, there was at
least some incentive for issuers to more carefully choose the mortgages they would
include in the pool. But by the middle of the decade, the size of these equity tranches had

fallen in many cases to one percent or less of the value of the deal.
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Moreover, an active market arose in selling and repackaging these equity tranches
in collateralized debt obligations, thereby removing all risk of loss from the original
security issuer. Without the need to carry and fund equity claims arising from mortgage
securitization, the pure "originate-to-distribute" model of mortgage lending came into
being, conferring virtually infinite leverage to the issuers of private mortgage-backed
securities. Predictably, with higher leverage came riskier lending, and increased numbers
of borrowers—encouraged by lenders and brokers—received loans that they simply could
not repai. When housing prices reached unsustainable levels and began to decline, the
house of cards collapsed and revealed the inherent flaws in the incentives of the prior
securitization model. More than half of the privately-securitized subprime loans made in
2006 have now defaulted, along with over 40 percent of the privately-securitized Alt-A

loans made that year.

The mortgage servicing documentation problems that were uncovered last year
are yet another example of the implications of lax underwriting standards and misaligned
incentives in the mortgage industry. Since the servicers of securitized mortgages do not
own the mortgages, they lack economic incentives to mitigate losses through effective
loan restructuring. In addition, the traditional, fixed level of compensation for loan
servicing paid under typical securitizations has proven to be wholly inadequate to
implement appropriate policies and procedures to effectively deal with the volume of
problem mortgage loans. As a consequence, inadequate resources and lack of economic
self-interest led mortgage servicers to cut corners in all aspects of mortgage servicing and

documentation. Thus, the incentive problems that helped to spawn the crisis are now
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among the most important impediments to resolving it. Clearly, financial risk managers
and financial regulators must pay much closer attention in the future to incentive and
information problems that inhibit the efficiency of financial markets and raise the risk of

market instability.

Failures and Gaps in Financial Regulation

The regulatory reforms put in place for federally-insured depository institutions
following the banking crisis of the 1980s and early 1990s helped to constrain risk-taking
on bank balance sheets. But in a process known as regulatory arbitrage, risk began to
migrate into the so-called shadow banking system—a network of large-bank affiliates,
Special-purpose vehicles, and nonbank financial companies that existed largely outside of
the prudential supervision, capital requirements, and receivership powers that apply to
federally insured depository institutions in the U.S. The migration of essential banking
activities outside of regulated financial institutions to the shadow banking system
ultimately lessened the effectiveness of regulation and made the financial markets more

vulnerable to a breakdown.

Many of the structured finance activities that generated the largest losses were
complex and opaque transactions undertaken at the intersection of the lightly regulated
shadow banking system and the more heavily regulated traditional banking system. For
instance, private-label MBSs were originated through mortgage companies and brokers
as well as portions of the banking industry. The MBSs were subject to minimum

securities disclosure rules that are not designed to evaluate loan underwriting quality.
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Moreover, those rules did not allow sufficient time or require sufficient information for
investors and creditors to perform their own due diligence either initially or during the
term of the securitization. For banks, once these loans were securitized, they were off the

balance sheet and no longer on the radar of many banks and bank regulators.

Outside of the largest and most complex institutions, trz;ditional banks and thrifts
continued to rely largely on insured deposits for their funding and most focused on
providing core banking products and services to their customers. Eventually, these
traditional institutions also suffered extensive losses as many of their loans defaulted as a
consequence of collateral damage from the deleveraging effects and economic undertow

created by the collapse of the housing bubble.

The Erosion of Market Discipline Due to “Too Big to Fail”

One of the most powerful inducements toward excess leverage and institutional
risk-taking in the period leading up to the crisis was the lack of effective market
discipline on the largest financial institutions that were considered by the market to be
Too Big to Fail. Several large, complex U.S. financial companies at the center of the
2008 crisis could not be wound down in an orderly manner when they became nonviable.
Major segments of their operations were subject to the commercial bankruptcy code, as
opposed to bank receivership laws, or they were located abroad and therefore outside of
U.S. jurisdiction. In the heat of the crisis, policymakers in several instances resorted to

bailouts instead of letting these firms collapse into bankruptcy because they feared that
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the losses generated in a failure would cascade through the financial system, freezing

financial markets and stopping the economy in its tracks.

As it happened, these fears were realized when Lehman Brothers—a large,
complex nonbank financial company—filed for bankruptcy on September 15, 2008.
Anticipating the complications of a long, costly bankruptey process, counterparties across
the financial system reacted to the Lehman failure by running for the safety of cash and
other government obligations. Subsequent days and weeks saw the collapse of interbank
lending and commercial paper issuance, and a near complete disintermediation of the
shadow banking system. The only remedy was massive intervention on the part of
governments around the world, which pumped equity capital into banks and other
financial companies, guaranteed certain non-deposit liabilities, and extended credit
backed by a wide range of illiquid assets to banks and nonbank firms alike. Even with

these emergency measures, the economic consequences of the crisis have been enormous.

Under a regime of Too Big to Fail, the largest U.S. banks and other financial
companies have every incentive to render themselves so large, so complex, and so
opaque that no policymaker would dare risk letting them fail in a crisis. With the benefit
of this implicit safety net, these institutions have been insulated from the normal
discipline of the marketplace that applies to smaller banks and practically every other
private company. This situation represents a new and dangerous form of state capitalism,
where the market expects these companies to receive generous government subsidies in

times of financial distress. Unless reversed, we could expect to see more concentration of

10
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market power in the hands of the largest institutions, more complexity in financial
structures and relationships, more risk-taking at the expense of the public, and, in due
time, another financial crisis. However, as described later, the Dodd-Frank Act
introduces several measures in Title I and Title II that, together, provide the basis fora
new resolution framework designed to render any financial institution "resolvable,"

thereby ending the subsidization of risk-taking that took place prior to these reforms.

In summary, the roots of the financial crisis lay under four main areas: excessive
debt, misaligned incentives in financial markets, failures and gaps in financial regulation,
and the undermining of market discipline by To Big to Fail. Any one of these problems
in isolation would have weakened the long-term performance of our financial system and
made it more vulnerable to shocks. In combination, they led to the worst U.S. financial
crisis and economic downturn since the 1930s. The following section discusses how the

FDIC responded to the immediate challenges posed by these developments.

FDIC Responses to the Challenges of the Financial Crisis’

The FDIC was created in 1933 in response to the most serious financial crisis in
American history to that time. Our missioﬁ then—as now-—is to promote financial
stability and public confidence in banking through bank supervision, deposit insurance
and the orderly resolution of failed banking institutions. Working with our regulatory
counterparts, the FDIC has played an instrumental role in addressing the recent crisis.
Our actions have helped to restore financial stability and pave the way for economic

recovery. We have done so by effectively carrying out our core missions as described

11
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above, and by undertaking some unprecedented emergency actions necessary to restore
stability to our financial system. The appropriateness and effectiveness of these actions is
evidenced both by the gradual recovery we are seeing in financial markets and
institutions, as well as the 19 consecutive unqualified audit opinions the FDIC has
received from the Government Accountability Office (GAO). This section summarizes
the FDIC’s actions during the crisis and highlights some important organizational

changes and new initiatives we have undertaken to enhance our effectiveness.

Bank Sugel;vision

The FDIC is the primary federal supervisor for most community banks in the U.S.
These institutions provide credit, depository, and other financial services to consumers
and businesses on Main Street, and are playing a vital economic role as cities and towns
recover from the recession. As primary federal supervisor for these institutions, the
FDIC seeks to maintain a vigilant but balanced posture with regard to both safety and
soundness and consumer compliance supervision. Such an approach is in keeping with
our longstanding belief that consumer protection and safe and sound banking are two

sides of the same coin.

During the financial crisis, the FDIC initiated a number of enhancements to its
supervisory program and issued a broad spectrum of guidance to the banking industry to
establish, and clearly reaffirm, safety and soundness expectations. The FDIC’s Division
of Risk Management Supervision (RMS) responded quickly to the rapid deterioration of
insured depository institutions by expanding off-site monitoring activities, accelerating

on-site examinations, performing on-site visitations between examinations, and

12
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strengthening the workforce through permanent and temporary hiring. At the same time,
we provided examiners with greater latitude to expand the scope of examinéﬁons when
necessary and training updates on fundamental aspects of bank supervision and real estate
lending. From a policy perspective, the FDIC independently issued and joined
interagency issuances of much-needed regulatory guidance., This guidance dealt with
significant risk management issues that became central themes of the crisis such as
subprime and nontraditional mortgage lending, commercial real estate lending, incentive
compensation practices, liquidity and funds management, and regulatory/charter
conversions. Importantly, we also actively encouraged banks to continue prudently

originating and, when appropriate, modifying loans to creditworthy borrowers.

As the Committee is well aware, the most important element of prudential bank
supervision is on-site examination activity. Given the significant weaknesses in real
estate lending and increasing volume of problem banks over the past several years, the
frequency and scope of FDIC supervisory activities expanded. In 2010 alone, the FDIC
conducted over 2,700 regular examinations and 2,210 on-site visitations. We have also
exercised our special examination authority to evaluate risks posed to the Deposit
Insurance Fund (DIF) by insured institutions that are not directly supervised by the FDIC.
While our core examination procedures have not changed, the FDIC is working smarter
through a significantly enhanced off-site monitoring and surveillance program that has
helped us to more quickly address emerging signs of financial deterioration. When signs

of deterioration are identified, we typically perform an on-site visitation to assess the

7
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emergent weaknesses, whether a regular examination should be accelerated, the

appropriateness of currently-assigned CAMELS ratings, and potential risk to the Fund.

As a result of the increased volume of problem institutions ﬁationally, we
accelerated the process for initiating corrective programs that address financial or
managerial concerns. We implemented a process that ensures the initiation of most
corrective programs within 60 days of the completion of an examination. This has helped
banks act on supervisory recommendations expeditiously. The FDIC also strengthened
its internal standard for performing supervisory activities at institutions rated *3’, ‘4’, or
‘5’ so that we conduct not only a regular examination every twelve-months, but also on-
site visitations every six months, at a minimum. Moreover, we éctively communicate
with banks that are subject to a corrective program and ensure that their related progress

reports are reviewed and followed-up on in a timely manner.

To achieve the goals of our supervisory mission, the FDIC hired additional
examiners and technical specialists. As of April 30th, our risk management examination
force stands at approximately 1,900 examiners, up from 1,200 at the end of 2007. This
staffing increase improved our ability to conduct supervision and special examination
activities as well as responding to complex and emerging risks. RMS has also provided
training to the examination staff to update and reinforce credit, real estate appraisal, and
other bank supervision fundamentals. Through this training, we have emphasized a
forward-looking, balanced approach to supervision that promotes fairness and

effectiveness in our role as regulators.

14



61

The FDIC issued a variety of timely supervisory guidance both before and during
the crisis on important risk management issues affecting the banking industry. As the
Committee will recall, subprime and non-traditional residential mortgage loans were one
of the first lending fields negatively impacted by the real estate bubble. In response, the
FDIC joined the other regulatory agencies in issuing Interagency Guidance on
Nontraditional Mortgage Product Risks in 2006, and led the development of the joint
Interagency Statement on Subprime Lending in 2007 to establish regulatory expectations
about the risks and oversight of these credit products.” We believe that £hese and
subsequent related issuances helped banks improve their credit risk management and

consumer protection process for higher-risk mortgage lending.

With respect to commercial real estate (CRE) lending, we issued a number of
Financial Institution Letters addressing the need for strong risk management practices .
and appropriate capital and reserve levels for institutions with CRE loan concentrations.
For example, in 2008, the FDIC issued a Financial Institution Letter titled Managing
Commercial Real Estate Concentrations in a Challenging Environment that emphasized
the importance of these tenets.* This Letter followed up on the 2006 joint Guidance on
Concentrations in Commercial Real Estate Lending, Sound Risk Management Practices,

which outlined how strong risk management practices and appropriate levels of capital

3 See: Interagency Statement on Subprime Mortgage Lending,
hitp/fwww fdic. gov/news/news/financial/2007/£i107062.html
and Interagency Guidance on Nontraditional Mortgage Product Risks

http//www.fdic.gov/news/news/financial/2006/f1106089 html

* See: Managing Commercial Real Estate Concentrations in a Challenging Environment

bitp://www. fdic. gov/news/news/financial/2008/£108022 htm]
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were essential elements of a sound commercial real estate lending program.5 Institutions
that adhered to the risk management tenets in these issuances have tended to weather the

crisis and remain well positioned to originate new loans as demand returns to the market.

In response to significant concerns about the regulatory position relative to CRE
loan workouts and restructures, we joined the other banking agencies in issuing the 2009
Policy Statement on Prudent Commercial Real Estate Loan Workouts which encouraged
prudent and pragmatic CRE workouts within the framework of financial accuracy,
transparency, and timely loss recognition.® This issuance has led to a better
understanding of regulatory expectations and an encouragement to banks to engage in
prudent restructures when appropriate. The FDIC has also been a strong proponent of
reforms to address front-loaded compensation structures that provide incentives for short-
term excessive risk taking. We joined the other agencies to issue the Interagency Notice
of Proposed Rulemaking Incentive-Based Compensation Arrangements earlier this year,”
This proposed rulemaking seeks to strengthen the incentive compensation practicesv at
covered institutions by better aligning employee rewards with longer-term institutional

objectives.

® See: Commercial Real Estate Lending Joint Guidance
http://www.fdic.gov/news/news/financial/2006/£1106104.htmi

® See: Policy Statement on Prudent Commercial Real Estate Loan Workouts
http://www.fdic.gov/news/news/financial/2009/fi10906 ] .htmi

" See: Interagency Notice of Proposed Rulemalking on Incentive-Based Compensation Arrangements

http://www.fdic.gov/news/news/financial/2011/£i111007 html
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Managing the Deposit Insurance Fund

Shortly after my tenure at the FDIC began in 2006, we moved to implement a new
law that eased statutory restrictions on the FDIC’s ability to build up the DIF balance
when economic conditions Were favorable. The earlier restrictions had prevented the
FDIC from charging most banks a premium based on risk when the fund balance
exceeded $1.25 per $100 of insured deposits. The 2006 reforms permitted the FDIC to
charge all banks a risk-based premium and provided additional, but limited, flexibility to
manage the size of the DIF. The FDIC changed its risk-based pricing rules in response to
the new law, but the onset of the recent crisis prevented the FDIC from increasing the
DIF balance. In all, the failure of 365 FDIC-fnsured institutions since year-end 2007 has

imposed total estimated losses of $83 billion on the DIF.

As in the earlier banking crisis, the sharp increase in bank failures caused the fund
balance, or its net worth, to become negative. In the recent crisis, the DIF balance turned
negative in the third quarter of 2009 and hit a low of negative $20.9 billion in the
following quarter. By that time, however, the FDIC had already moved to shore up its
resources to handle the high volume of failures and begin replenishing the fund. The
FDIC increased assessment rates at the beginning of 2009, which raised regular
assessment revenue from $3 billion in 2008 to over $12 billion in 2009 and almost $14
billion in 2010. In June 2009, the FDIC imﬁosed a special assessment that brought in an
additional $5.5 billion from the banking industry. Furthermore, in December 2009, to
increase the FDIC’s liquidity, the FDIC required that the industry prepay almost $46

billion in assessments, representing over three years of estimated assessments.
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While the FDIC had to impose these measures at a very challenging time for
banks, they enabled the agency to avoid borrowing from the Treasury. The measures also
reaffirmed the longstanding commitment of the banking industry to fund the deposit

insurance system.:

Since the FDIC imposed these measures, the DIF balance has steadily improved.
It increased throughout 2010 and stood at negative $1.0 billion as of March 31 of this
year. Barring unforeseen circumstances, the DIF balance at June 30 should again be
positive, after seven quarters in the red. The FDIC has put in place assessment rates
necessary to achieve a reserve ratio (the ratio of the fund balance to estimated insured

deposits) of 1.35 percent by September 30, 2020, as the Dodd-Frank Act requires.

The FDIC has also implemented the Dodd-Frank Act requirement to redefine the
base used for deposit insurance assessments as average consolidated total assets minus
average tangible equity. As Congress intended, the change in the assessment base, in
general, will result in shifting some of the overall assessment burden from community
banks to the largest institutions, which rely less on domestic deposits for their funding
than do smaller institutions. The result will be a sharing of the assessment burden that

better reflects the relative loss exposure to the DIF.

The Dodd-Frank Act also providéd the FDIC with substantial new flexibility in

setting reserve ratio targets and paying dividends. The FDIC now has the ability to
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achieve goals for deposit insurance fund management that we sought to achieve for many
years but lacked the tools to accomplish. The FDIC has used its new authority to enable
the agency to adopt policies that should maintain a positive DIF balance even during a
banking crisis while preserving steady and predictable assessment rates throughout
economic and credit cycles. The FDIC also revised its risk-based premium rules for large
banks. The new premium system for large banks goes a long way toward assessing for
risks when they are assumed, rather than when problems materialize, by calculating
assessment payments using more forward-looking measures. The system also removes

reliance on long-term debt issuer ratings consistent with the Dodd-Frank Act.

Resolution of Failed Institutions

Between 2003 and 2007, only‘IO FDIC-insured institutions failed — the lowest
five-year failure total in the history of the FDIC. As it happened, this was the calm
before the storm. Since the end of 2007, the FDIC has been called upon to resolve 365
failed banks and thrifts, marking a wave of failed institutions second only to the banking
crisis of the 1980s and early 1990s.® The institutions that have failed since 2007 held
$659 billion in total assets and managed 30.6 million deposit accounts with-$427 billion
in total deposits. These failures included some of the largest and most challenging
resolutions the FDIC has ever undertaken. While just 25 institutions failed in 2008, they
included IndyMac Bank, with $32 billion in assets, and Washington Mutual Banic, with
$299 billion in assets and some 2,239 branches located in 15 states. The total of 140

failure resolutions in 2009 included the sudden failure of Colonial Bank, a $25 billion

% See: History of the Eighties — Lessons for the Future, FDIC, 1997.
http:/fwww.fdic. gov/bank/historical/history/

19



66
bank with 346 branches located in five states. Also in 2009, the FDIC successfully
resolved United Commercial Bank, an institution with 63 bank branches in the U.S., an

office located in Hong Kong, and a subsidiary bank headquartered in Shanghai, China.

Following the string of large failures in 2008 and 2009, the recent trend has been
toward the failure of smaller institutions. From 2009 to 2010, the average size of failed
institutions fell by about half, to around $600 million in assets. However, the number of
failed institutions increased in 2010 to 157. While the number of failures remains
elevated, we expect that 2010 will ultimately prove to have been the peak year for bank
failures in this cycle. Through May 20, a total of 43 institutions had been resolved so far

in2011.

To meet the challenge posed by large numbers of failed institutions and the failure
of several large institutions within a relatively short timeframe, the FDIC has applied
innovative resolution strategies, effectively leveraged its existing resources, and relie