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LEGISLATIVE PROPOSALS TO IMPROVE
TRANSPARENCY AND ACCOUNTABILITY
AT THE CFPB

Wednesday, May 21, 2014

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
AND CONSUMER CREDIT,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 2:03 p.m., in room
2128, Rayburn House Office Building, Hon. Shelley Moore Capito
[chairwoman of the subcommittee] presiding.

Members present: Representatives Capito, Duffy, McHenry,
Pearce, Posey, Fitzpatrick, Westmoreland, Luetkemeyer, Stutzman,
Pittenger, Barr, Cotton, Rothfus; Meeks, Maloney, Hinojosa, Scott,
Green, Ellison, Capuano, and Sinema.

Also present: Representatives Stivers and Mulvaney.

Chairwoman CAPITO. The subcommittee will come to order. With-
out objection, the Chair is authorized to declare a recess of the sub-
committee at any time. And by way of warning, we are expected
to be called for one vote here very, very shortly. So I am going to
go ahead and start, maybe get our opening statements out of the
way, and then we will recess for a short period, for just one vote.

I now recognize myself for an opening statement. This after-
noon’s hearing is a continuation of this committee’s efforts to make
the Consumer Financial Protection Bureau (CFPB) a more trans-
parent and accountable agency. I would like to thank the sponsors
of the legislation before us for their hard work in crafting common-
sense reforms to the Bureau.

I would also like to highlight that some of the bills are the prod-
uct of bipartisan efforts.

One of the items that we will consider today is the legislation
that I have drafted that puts the Bureau on a level playing field
with the other banking regulators. Much like the other Federal
banking regulators, the Bureau is provided with the power to as-
sess fines on supervised entities that are in violation of Federal
laws or regulations. These fines are an important tool to discourage
other market participants from engaging in similar practices.

Traditionally, these fines have been remitted to the United
States Treasury, benefiting all taxpayers. However, unlike the
other banking regulators, the Dodd-Frank Act requires the Bureau
to retain these fines in a “civil penalty fund,” and allows the Bu-
reau to use these funds for consumer education financial literacy
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programs. To date, the Bureau has collected nearly $125 million in
fines.

Last year, we learned that the Bureau earmarked $1.6 million of
these funds for administrative costs. My issue is not that the Bu-
reau is collecting these fines. My issue is that the taxpayers would
be better served if these fines were remitted to the Treasury to pay
down the historic national debt.

My legislation simply states that funds currently held in the
Civil Penalty Fund should be remitted to the Treasury, and all fu-
ture fines levied by the Bureau should be remitted directly to the
Treasury. This approach maintains the ability of the Bureau to fine
the bad actors while providing a direct benefit to the taxpayers.

At this time, I would like to yield to the ranking member of the
subcommittee, Mr. Meeks, for the purpose of making an opening
statement.

Mr. MEEKS. Thank you, Madam Chairwoman.

And let me just say this first off. I just hope, as I review some
of the bills, that we are not trying to, in certain ways, undermine
or weaken or cripple the CFPB. I don’t think that is the way to go,
because if we are trying to slow it down or undermine the Con-
sumer Financial Protection Bureau or the rights of average Ameri-
cans to be protected from fraud or predatory or discriminatory fi-
nancial practices, we will find that we are back to where we were.

I think that context does matter, and we need to learn from the
past, from past matters. Just a few years ago, I can’t forget that
we were in the middle of a great recession because the financial
sector had remained one of the major sectors of our economy where
consumer rights had been neglected and treated as a stepchild
among other financial regulatory issues. You don’t have to go into
how many foreclosures, et cetera, that we had.

I am always willing to work together. And I think that the CFPB
has done some things, for example, like the small and rural lenders
have received significant relief, and the QM rules, and nonprofit
and philanthropic organizations, such as Habitat for Humanity, re-
ceived relief for their financial products. Those are ways that the
CFPB has worked continually to try to help and work together.

And with the internal process, there are ways that I am looking
at. For example, I agree with the intent of H.R. 4262 from Rep-
resentative Duffy and H.R. 4383 from Representative Pittenger to
require the CFPB to establish a Small Business Advisory Board.

So my caution is that I feel concerned that some of my colleagues
are looking to just undercut the CFPB. I have confidence in Direc-
tor Cordray. And I want to congratulate the CFPB, for example, for
last week’s announcement with the Justice Department that it had
reached a settlement against Sallie Mae for violating the legal
rights of U.S. servicemembers in student loan servicing. And Sallie
Mae was ordered to pay $96.6 million in restitution and penalties.
This is just an example of how the CFPB works every day to pro-
tect vulnerable Americans and bring relief to them.

Chairwoman CAPITO. Thank you.

I now recognize Mr. Pittenger for 1 minute, please, for an open-
ing statement.
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Mr. PITTENGER. Thank you, Madam Chairwoman, for calling this
hearing, and I appreciate the time to address this distinguished
group.

At this time, we are to discuss H.R. 4383, the Bureau of Con-
sumer Financial Protection Small Business Advisory Board Act. As
the Consumer Financial Protection Bureau works to promulgate
and implement new regulations affecting the American economy, it
is vital that small businesses within the financial services sector
have a seat at the table to voice their opinion.

That is why I have joined with Congressman Denny Heck to es-
tablish a Small Business Advisory Board within the CFPB. The
mission of this Board will be to advise and consult with the CFPB
on any new regulations coming forth and their effect on the small
business community. The CFPB Small Business Advisory Board
will consist of at least 12 members from the financial services com-
munity and will be appointed by the CFPB Director. In order to be
selected to serve on the Board, members must represent a small
business dealing with financial service products.

This is a bipartisan, common-sense piece of legislation that all
Members should support. And I thank Congressman Heck for his
strong support.

I yield back the balance of my time.

Chairwoman CAPITO. Mr. Green is recognized for 2 minutes for
an opening statement.

Mr. GREEN. Thank you, Madam Chairwoman. And I thank the
ranking member as well, and would associate myself with his com-
ments.

I, too, am concerned about the possibility of our going too far. I
do believe that there is room for improvement. But I am very much
concerned about overreach. I recall what duration of time it took
for us to get a Director for the CFPB in place. And I am always
concerned about consumers, and I want to make sure that as we
do this, we strengthen the CFPB. Transparency is great, and I look
forward to helping with this, but I want to make sure that we
strengthen the entity, that we don’t eviscerate or emasculate it.

And with that, I will yield back the balance of my time.

Chairwoman CAPITO. I now recognize Mr. Stutzman for 1 minute
for an opening statement.

Mr. STUTZMAN. Thank you, Madam Chairwoman.

I want to thank the Chair for holding this hearing to explore leg-
islative proposals to improve transparency and accountability at
the Consumer Financial Protection Bureau.

I also want to thank each of the witnesses for taking the time
to lend their expertise today.

Today, we consider H.R. 4684, the Bureau Guidance Trans-
parency Act, the bill that I have introduced to increase account-
ability when the CFPB issues guidance.

While guidance is supposed to be merely a restatement of law or
a further explanation of a rule, there have been recent examples
where the CFPB has gone outside of this scope. This bill requires
a notice-and-comment period prior to the issuance of guidance at
the CFPB and also has the CFPB show its work by providing any
data or other analysis on which they relied. These are fair and rea-
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sonable adjustments to avoid informal guidance substituting for
formal rulemaking.

I want to thank Mr. Chapman for his testimony on possible fur-
ther action we can take to make feedback on bulletins or guidance
public on CFPB’s Web site. I wholeheartedly support his idea, and
I currently have draft language to do just that.

So I look forward to working with all of my colleagues to make
this possible.

With that, Madam Chairwoman, I will yield back.

Chairwoman CAPITO. Thank you.

Mr. Ellison is recognized for 2 minutes.

Mr. ELLISON. Let me thank the chairwoman and the ranking
member.

I am deeply proud of the creation of the Consumer Financial Pro-
tection Bureau. I believe Americans should have access to fair and
appropriately priced financial products. And we know that informa-
tion gaps between consumers and a financial product firm can be
very large, and that can be to the disadvantage of consumers.

Let’s also remember that the crash of 2008, that the root of it
was a lack of consumer protection as relates to people in the mort-
gage market. And it is that problem that the Consumer Financial
Protection Bureau was designed to solve, and many others.

So as we move forward with all of these bills, I hope we don’t
get the misimpression that the problem is the Consumer Financial
Protection Bureau. The problem is the bad, irresponsible behavior
that led to its creation.

There is a particular bill that I am concerned about, and I would
like to point out first that more than $3.8 billion has been refunded
to the 12.6 million consumers as a result of CFPB enforcement ac-
tions. This $3.8 billion is compensation to consumers who have
been subjected to illegal practices.

Unfortunately, one of the bills—I think it is the Slush Fund
Elimination Act—that we will consider today will prevent con-
sumers from receiving financial redress and also stop providing
funding for financial education. This would be very, very unfortu-
nate. I would like to talk to my colleagues about this bill and oth-
ers. But I certainly hope that at the end of the day, we don’t find
ourselves dismantling what is helping literally millions and mil-
lions of Americans, some of whom are not sophisticated people in
the financial markets, some of whom are workaday folks who are
just trying to save a little bit of money and get by and not get
ripped off by people with considerably more resources than they
have.

So I am looking forward also to having some dialogue about man-
datory arbitration clauses. I would like to ask the members of the
panel today about that. I yield back. Thank you.

Chairwoman CAPITO. I now recognize Mr. Westmoreland for 1
minute.

Mr. WESTMORELAND. Thank you, Madam Chairwoman. And
thank you for including my bill, H.R. 4604, in the hearing today.

Last week, it came to my attention that contrary to testimony
from the committee, CFPB will be collecting personally identifiable
information, including Social Security numbers, financial account
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numbers, telephone numbers, race, gender, religion, and even the
GPS coordinates of your home.

My bill, H.R. 4604, the CFPB Data Collection Security Act, once
again tries to stop some of CFPB’s massive data collection by allow-
ing consumers to opt out of all CFPB data collection. The provision
has been modeled after the successful National Do Not Call Reg-
istry. H.R. 4604 also requires the CFPB to purge data after 60
days, and requires CFPB employees accessing personal data to ob-
tain a confidential security clearance.

I don’t know if the CFPB has intentionally misled this committee
about the scope of their data collection, but I hope this committee
will soon mark up H.R. 4604.

And thank you again, to the chairwoman and the ranking mem-
ber.

Chairwoman CAPITO. For our next opening statement, we will go
to Mr. Barr for 1 minute.

Mr. BARR. I want to thank Chairwoman Capito for including my
discussion draft, the Preventing Regulatory Abuse Act, in this im-
portant hearing.

In talking with community bankers throughout Kentucky, one
thing has been made clear to me, and that is the anxiety and frus-
tration with the inconsistencies and uncertainties in bank exami-
nations. I know the chairwoman is very familiar with this issue,
having introduced the Financial Institutions Examination Fairness
and Reform Act, and I appreciate her leadership on that important
legislation.

I hope that we would all agree that a foundation of effective ex-
amination and enforcement and ultimately protecting consumers
from unscrupulous behavior and preserving access to affordable
credit is making sure that standards for what is permissible and
not permissible are clearly defined and understood.

Unfortunately, Section 1031 of Dodd-Frank has added confusion
to this area by broadening the longstanding UDAP standard to now
include the ambiguous “abusive” term without providing clear guid-
ance on its meaning. My proposed legislation is a good faith effort
to try to provide constructive boundaries to this currently unde-
fined “abusive” standard. And I would appreciate any thoughtful
feedback on this discussion draft.

Thank you.

Chairwoman CAPITO. Thank you.

I now recognize Mrs. Maloney for 2 minutes for an opening state-
ment.

Mrs. MALONEY. First of all, I would like to thank you, Madam
Chairwoman, and the ranking member.

In just 3 years, the CFPB has made huge strides on a number
of important consumer protections, from mortgage disclosures to
helping veterans, seniors, credit cards, to remittance transfers. In
the process, the CFPB has established itself as a thoughtful and
data-driven agency. Its rule-writing process has won praise from
industry and consumer advocates, Republicans and Democrats. The
Bipartisan Policy Center described the CFPB’s QM rule-writing
process as “open, driven by data and research, and focused on prac-
tical application in the mortgage market.”
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So I am concerned and a little surprised, given the Bureau’s
record and their willingness to be open-minded, that some of the
bills we are discussing today would hinder the Bureau’s ability to
conduct the necessary analysis to inform its rules. I describe it as
a death by a thousand cuts, cut here, cut there, but put it all to-
gether and it will hinder tremendously the ability of the CFPB to
be effective.

For instance, forcing the Bureau to define “an abusive financial
practice” in just 15 days strikes me as almost reckless, that we all
want them to be as careful and as thoughtful as possible in defin-
ing such an important term.

Additionally, I am concerned about proposals that would prevent
the CFPB from producing high-quality research, because these re-
search papers have helped to inform both the Bureau’s own rules
and our debates here in Congress.

So I am interested in hearing more from our witnesses about
these proposals. And I yield back. Thank you.

Chairwoman CAPITO. Mr. Fitzpatrick is recognized for 1 minute.

Mr. FrrzpATRICK. Thank you, Chairwoman Capito.

Any government agency that is purporting to be a data-driven or-
ganization should welcome the opportunity to operate in a more
transparent manner. I have introduced the Bureau Research
Transparency Act, which simply requires that research papers re-
leased by the CFPB include the studies, the data, and the analysis
on which the paper was based. This is especially important in light
of a pattern that has emerged in which the Bureau is engaging in
rulemakings based on this research.

If the research is sound, and the need for a regulation is evi-
dence-based, then let the Bureau make available the supporting
data and methodology so that the public and also interested parties
have the opportunity to review the CFPB’s work. This legislation
improves the CFPB’s rulemaking process by ensuring that its pol-
icy prescriptions are supported by objective and unbiased research.

I look forward to the testimony. And I yield back.

Chairwoman CAPITO. That concludes our opening statements.

We have just been informed that votes are now pushed back an-
other 5 or so minutes, so we are just going to soldier on here. And
I appreciate your indulgence and your patience.

Each of our witnesses will be recognized for 5 minutes to give an
oral presentation of your testimony. And without objection, each of
your written statements will be made a part of the record.

Our first witness is Mr. Andrew Pincus, who is a partner at
Mayer Brown LLP. Mr. Pincus?

STATEMENT OF ANDREW PINCUS, PARTNER, MAYER BROWN
LLP, ON BEHALF OF THE U.S. CHAMBER OF COMMERCE

Mr. PiNncus. Thank you, Chairwoman Capito, Ranking Member
Meeks, and members of the subcommittee. Thank you very much
for the opportunity to appear before the subcommittee on behalf of
the Chamber of Commerce’s Center on Capital Markets Competi-
tiveness.

Consumer protection is of course important for consumers, but it
also is important for businesses. Legitimate companies are hurt
when fraudsters lure away customers by using deceptive claims
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and other marketing techniques that violate the law. And unfair
practices can make consumers skeptical about all businesses and
reluctant to participate in the market at all.

The fundamental job of a consumer protection agency is of course
to protect consumers, but to do so in a way that allows law-abiding
companies to understand the rules and to comply with them. That
is the only way to promote competitive, efficient, and innovative
markets, which of course provide crucial benefits to consumers.
Particularly important, given the state of our economy, is that is
the only way to ensure the availability of credit that is essential
for small businesses to create jobs, for consumers to buy a home
or a car, and for them to send their children to college.

I think everyone would agree that several years after the end of
the recession, we continue to suffer from a lack of credit avail-
ability, particularly for small businesses.

Congress recognized the reality of this dual goal in the Dodd-
Frank Act itself, authorizing the CFPB to exercise its authorities
for the purpose of protecting consumers against illegal practices,
and also for the purpose, and I am quoting, “of ensuring that mar-
kets for consumer financial products and services operate trans-
parently and efficiently to facilitate access and innovation.”

Sadly, in its nearly 3 years of existence, the CFPB’s actions have
not met this standard. First, for a number of critical legal stand-
ards, the Bureau simply refuses to provide clear rules of the road
that would allow law-abiding companies to conform their conduct
to the law. The subcommittee is very familiar with the Bureau’s se-
cret legal standard for indirect auto lending and its refusal to pro-
vide any clue about what makes a business practice abusive or the
extent of supervision needed to protect a company against vicarious
liability for the acts of a service provider. And the Bureau has con-
sistently refused to implement a process enabling companies to ob-
tain advisory opinions or other forms of informal advice, even
t}ll)(l)ugh other Federal agencies have long had that method avail-
able.

Second, the Bureau frequently announces broadly applicable
legal standards in guidance or in enforcement actions without first
obtaining public comment to inform its decisions. The Bureau’s
view appears to be: seek public comment only when absolutely re-
quired to do so. That inevitably leads to bad decision-making, as
the Bipartisan Policy Center explained in its recent report criti-
cizing the Bureau for this practice.

Third, the Bureau seems to view statutory requirements as bur-
dens to circumvent rather than restrictions that must be recog-
nized. By using guidance rather than rulemakings, the Bureau can
avoid the requirements of the Small Business Regulatory Enforce-
ment Fairness Act that otherwise would apply, and require the Bu-
reau to seek out and take into account the views of small busi-
nesses regarding the impact of its actions. And the Bureau has re-
fused to employ the Small Business Regulatory Enforcement Fair-
ness Act (SBREFA) process in guidance and other contexts, even
though the impact of those actions on small business is significant.

By targeting indirect auto lenders, the Bureau can try to alter
the practices of auto dealers, notwithstanding Congress’ specific de-
cision to expressly exclude auto dealers from the Bureau’s jurisdic-



8

tion. By seeking data from 9 companies on credit cards rather than
10, the Bureau can circumvent the notice and comment and other
requirements of the Paperwork Reduction Act.

Given this pattern of conduct, enactment of reasonable measures
imposing clear rules designed to promote transparent, informed de-
cision-making by the Bureau, such as the bills now before this com-
mittee, appear to be the only way to force the Bureau to follow the
regulatory approach that Congress expressly specified in Dodd-
Frank, and practices that are utilized as a matter of course by
many, many other Federal regulatory agencies.

Thank you. And I look forward to answering the subcommittee’s
questions.

[The prepared statement of Mr. Pincus can be found on page 68
of the appendix.]

Chairwoman CAPITO. Thank you.

Our next witness is Ms. Hester Peirce, Senior Research Fellow
at the Mercatus Center at George Mason University.

Welcome.

STATEMENT OF HESTER PEIRCE, SENIOR RESEARCH FELLOW,
MERCATUS CENTER, GEORGE MASON UNIVERSITY

Ms. PEIRCE. Thank you. Chairwoman Capito, Ranking Member
Meeks, and members of the subcommittee, it is an honor to be here
today to talk about the Bureau’s consumer financial protection.

The Bureau’s logo is a spotlight. Unfortunately, the Bureau itself
likes to operate in the dark. This penchant for darkness is in part
a result of Dodd-Frank, which sought to make the Bureau inde-
pendent of both Congress and the President. More fundamental
changes, such as replacing the Director with a commission and put-
ting the Bureau under congressional appropriations, would be nec-
essary to address those problems fully. But incremental reforms
can go a long way to help the Bureau do a better job of what its
mission is, which is protecting consumers. And so, I would rec-
ommend holding the Bureau to standards of accountability and
transparency and putting some constraints on their statutory dis-
cretion.

One way to add some accountability would be to put an inspector
general in place who is devoted solely to the Consumer Financial
Protection Bureau instead of sharing the job with the Federal Re-
serve. The Fed got a lot of new powers under Dodd-Frank, and so
taking care of the Fed itself is a big job, let alone also covering the
Bureau.

Another area in which the Bureau has been problematic is that
its general approach is an enforcement-minded approach, and that
is how it has approached its examinations as well. So, putting con-
straints on how the Bureau conducts its examinations, and remind-
ing the Bureau that the purpose of an exam is not to find an en-
forcement action, the purpose is to work with well-intentioned com-
panies to improve their compliance processes so that they work bet-
ter and so that they protect consumers.

In the area of transparency, it is very important for the Bureau
to be clear about what its intentions are so that again, well-inten-
tioned businesses know what is expected of them and know what
to expect from the Bureau. And the public, too, should be able to
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have an eye into the Bureau to see whether it is doing the job of
protecting consumers with which it was charged.

One thing that changed this week is that now the Bureau will
be making public its Advisory Council meetings, which is a good
change. In the past, they have been having these meetings behind
closed doors. And that is very troubling, that other agencies all
have to have these meetings in public, and they should do the same
thing.

Another area where I have noticed problems is small banks have
mentioned that one of their really big concerns is the lack of trans-
parency at the Bureau. They are never sure what to expect from
the Bureau. The Mercatus Center did a survey of small banks, and
that was one of the big complaints that we got in the survey.

And another area in which transparency is necessary is the area
of what data, what studies is the Bureau relying on in making its
regulations. That is just good government, for an agency to let peo-
ple know, here is what we looked at, here are the assumptions we
made, here are the things we are uncertain about. And that leads
to better public comment and leads ultimately to better rule-
making.

Because the Bureau has such wide statutory discretion, putting
some restraints on how they exercise that is very important,
whether that would be making them define terms before they start
enforcing them, or whether that would be telling them, no, you
can’t set up a penalty fund that essentially is an extension of your
budgetary authority. That is highly unusual, and it leads to very
bad incentives for the agency. The agency’s incentives then become
collecting penalties because they can enhance their budget that
way rather than collecting penalties because they have figured out
that is the right penalty amount to collect.

And then another area in which constraints are necessary is the
Bureau has been very aggressive in collecting data about individual
consumers. And so, they are amassing huge amounts of data, very
personal data, and data that is able to be tracked back to par-
ticular consumers. That practice should be reined in.

In addition—and the Bureau is not alone in this—the Bureau
has not developed a good track record so far in using non-APA rule-
making methods to make rules. And that practice should be
stopped early in the Bureau’s existence.

So I would just close with the idea that holding the Bureau to
high standards of accountability and transparency doesn’t harm
the Bureau’s mission; it will make the Bureau a more credible reg-
ulator. It will make it more possible for the Bureau to go out and
hold the industry to those same high standards. Thank you.

[The prepared statement of Ms. Peirce can be found on page 63
of the appendix.]

Chairwoman CAPITO. Thank you.

Our next witness is Mr. Rob Chapman, president, American
Land Title Association.

Welcome.
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STATEMENT OF ROB CHAPMAN, PRESIDENT, THE AMERICAN
LAND TITLE ASSOCIATION (ALTA)

Mr. CHAPMAN. Chairwoman Capito, Ranking Member Meeks,
and members of the subcommittee, good afternoon. My name is Rob
Chapman, and I am the president of the American Land Title Asso-
ciation, and executive vice president and chief information officer
for Old Republic National Title Insurance Company. I joined the
company 18 years ago.

There is no doubt that the Dodd-Frank Act has increased the
complexity of regulatory compliance. As we implement all of these
rules and regulations, it has become clear that Congress needs to
work in a bipartisan way to improve the regulatory process. The
end result will be better compliance by businesses and stronger
protections for consumers.

We agree with the Bipartisan Policy Center’s report last year
that when the Bureau operates in a transparent, open, and
iterative manner, the results are generally positive. However, when
the Bureau makes unilateral decisions, rolls out initiatives, rules,
or processes in a more closed deliberation, the results are far more
likely to be problematic.

Our industry experienced this with CFPB Bulletin 2012-03. It
restated longstanding Federal guidance that banks and nonbanks
must oversee their vendors. But unlike other regulators, the Bu-
reau offered no additional direction to help banks and nonbanks ef-
fectively oversee the action of their vendors and left many open,
unanswered questions about how to demonstrate compliance.

How this bulletin applies to our industry is also unclear because
unlike a traditional bank vendor, consumers primarily choose their
real estate settlement providers. To help our members fill this void,
ALTA created a best practice framework for title and settlement
companies. These are reasonable, prudent business practices. How-
ever, lots of uncertainty, varying practices and vettin