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Chairwoman Capito, Ranking Member Maloney and members of the Subcommittee. | am Lester
Leonidas Parker, Chairman, President and Chief Executive Officer of United Bank of £l Paso del Norte,
United Bank is a $177 million Minority Community Bank with three banking offices and one under
construction, all in £l Paso, Texas. The Bank is almost eleven years old and focuses exclusively on serving
the financial needs of El Paso small businesses and professional practices. For the past seven
consecutive years, it has been the largest SBA lender in the local SBA District and has alse built a solid
reputation as the principal small business loan provider in our far West Texas area. We do little
consumer hanking business and, indeed, have never advertised for the sale of consumer banking
services, The Bank is owned by just under 500 El Paso shareholders from all economic sectors of gur
community, ranging from low income to wealthy, and we are the first commercial bank in Ef Paso history

to claim that honor.

You may be familiar with the fact that El Paso is in very far West Texas, midway between Houston, Texas
and Los Angeles, California with an area population of nearly 900,000 souls that is predominantly
Hispanic in composition. It is contiguous with Juarez, Chihuahua, Mexico which suffers from great
notariety and violence; however our city is considered one of, i not, the safest in the Nation. El Paso
does suffer from very low per capita income and is said to be the fourth poorest city in the United
States. As a matter of note, we also sadly lay claim to having the poorest zip code area in the country.,
El Paso has a relatively diverse economy that is buffered by our proximity to Mexico and enhanced by
the major U.S. military installation of Fort Bliss, by the University of Texas at El Paso, and by the new
Texas Tech University Paul Q. Foster School of Medicine located in a developing Medical Center of the

Americas.

| started in commercial banking in 1962, nearly 50 years ago. Since then, { worked my way through
schoo! obtaining a BBA in Finance, an MBA in Economics, and a graduate certificate in Marketing. | was
a Captain in the Army during the Vietnam conflict and have helped start and have operated three
successful businesses -- two micro enterprises and one small business partnership. | have started three
successful banks in El Paso (beginning in 1979) and have cleaned up a fourth bank that regulators were
threatening with closure. I have taught both economics and finance on a university level, have served
on a Federal Reserve Bank branch board for two terms, have been a two-term Director of the Texas
Bankers Association, am in my third term as a proud Director of the Independent Bankers Association of
Texas, and am presently in my third term on the Minority Bank Council of the Independent Community
Bankers of America. Like most in this room, | have also served on community boards too numerous to
name and have been blessed with walls and closets too full of awards for service to my community and

profession.

t am honored to be before your Committee because | believe that you have the means to help insure
that communities across America are able to retain one of the major facilitators of their economic
prosperity: their local community banks. The business model of community banks focuses principally on
the communities in which they are headgquartered and where their owners, Directors and employees
live. The fortunes of these often small banks rise or fall with the econemic prosperity of the small towns
and communities that they serve, and there is a strong sense of duty, obligation and commitment
among those bankers to those friends, neighbors and fellow citizens living there. Contrast this with the



other major commercial banking business model of the large money center banks {with too big to fail
status) which focus instead on national and international markets, striving for the economies of scale,
size and financial performance that will result in dominance throughout financial sectors nationwide or
around the globe. These two vastly different business models serve similar but distinctly different,
important purposes in our National Economy and both now greatly need different regulatory
approaches in order to serve this Nation’s public good in the future, Should this not occur, you will see
the numbers of community banks continue to dwindle as they sell out to flee what has become the
almost unbearable regulatory financial burden and business risk now emanating from Washington, D.C.

To illustrate, our Bank maintains good ratings with the regulatory agencies and has very clean portfolios
of loans and investments, with very few non-performing or past-due items. We are diligent about
running a very good Bank that is a genuine service and resource to our community, and have received a
number of accolades attesting to that in the past. We are a simple, non-complex organization, yet the
direct compliance costs in the bank have increased 240 % over the last five years, far exceeding the
growth of the Bank, its loans, investments or deposits. That compliance cost figure includes only the
expense of managers while working on regulatory compliance, the new cost of a skilled Compliance
Officer, and the costs of myriad outside, third party auditors and reviewers to insure that our
compliance efforts are adequate. It does not include the other staff costs, to include compliance
implementation, ongoing costs and training for all employees throughout each year, nor does it include
assessments from state or federal governmental entities or the FDIC's tremendous increases in costs
over the same term. Nevertheless, it is still more than one fifth of the after tax profit earned by my
stockholders last vear....their direct cost (beyond taxes) of doing business in the U.S.A., perhaps.

When we were examined by the Federal Reserve during the Fall of last year, the examination
preparation commenced in July as we began to provide huge amounts of data and files to the federal
examiners by efectronic transmission. Most of our files are electronic, to include loan and investment
portfolios, so the transmission while voluminous was still relatively simple. We have fewer than 800
loans and less than 3000 accounts of any type in the Bank, have very low fees and utilize simple yet
efficient operations. When the examiners rolled in, there were 16 of them and they stayed for two
weeks. Despite a thorough review of our files in their home office, they nevertheless set about
diligently to find fault. They assessed our performance against requirements of not only federal law and
regulation, but also against regulatory agency “Guidance”, SR Letters {(supervisory letters from
Washington headquarters to the agency’s regional offices} and agency commentary regarding the
regulations. The burden of all requirements with which we were inundated, to include incredible
minutiae, prompted us to seriously consider adding a much larger compliance staff in order to just keep
up. During the exam’s exit meeting with our Board of Directors, the “violations” were so insignificant
and had so littfe to do with the safety and soundness purpose of the examination that our Directors
were clearly baffled by the report’s relevance. [ have been told by examiners from several regulatory
agencies that they worked very hard to find anything that could possibly be cited even if the hank being
examined was well managed. They and their supervisors feared their Washington headquarters and
were criticized if they turned in reports that were too clean. Does this strong, central control from
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Washington then ignore local, perhaps even regional, differences important in the operation of our
economy? | have reports from my fellow minority bankers and others indicating that this is in fact
happening and is causing problems in areas already sorely stressed from the lingering recession. Our
own experiences at United Bank helping small businesses survive the poor economy bears out these

observations as well.

The bank regulatory system has become far too large and far too complex while trying to effectively
administer faws involving financial institutions. Regulations which have been written may apply to all,
but the practical application of the reguiation itself often falls far short of the meaning and intent of the
law for which it was written to implement. “Guidances”, SR Letters and the like do little to improve
matters, if at all. Major money center banks have far different risk profiles than those of community
banks, particularly those that do not meet the definition of a “big” or a “complex” bank. When
regulators try to apply the same basic standards to all, common sense flies out the window and it is
invariably the community banks (and the communities that they serve) which suffer. Dodd-Frank
mandates that smaller banks be treated differently than larger banks, but that is not happening today.
Regulators, for example, have expressed their belief that community banks should have increased
capital standards much like those of major money center banks and are tacitly enforcing those
standards in their examinations. Dodd-Frank indicates clearly that smaller banks should not be held to
such standards, but rather to the current requirements for well capitalized institutions. Is this an
overreaction on the part of regulators or simply an “unintended consequence” to be overlooked?
Leaving unintended consequences as a natural byproduct of today’s over regulation by bureaucrats
who, for the most part, have little or no experience in the private sector where making a profit in order
to survive is critical, is a serious threat to small community banks which cannot survive many such
“unintended consequences” of serious nature,

If regulators strive to eliminate all risk in community banks, then the banks will not survive unless
directly supported by the government. Finance in capitalism demands that risks be taken in order to
reap profits. However, we do train our successful bankers to avoid unnecessary risks while preserving
assets and our depositors’ money. The individuals fail if they cannot do this, a fate enforced by banks’
stockholders and Boards of Directors. Yet, this seems to be very foreign to bank regulators of every
stripe. The Federal Reserve, in describing proposed incentive compensation guidance, wrote: “Because
of the presence of the federal safety net (FDIC? Too Big To Fail?), shareholders of a banking organization
may be willing to tolerate a degree of risk that is inconsistent with the organization’s safety and
soundness.” An astounding statement, indeed! Since stockholders of failed banks rarely, if ever,
recover their investment in the bank, why would they allow any degree of risk that wouid likely lead to
failure, much less any loss? It is only when those in the regulatory bureaucracy believe themselves to
understand in depth not only business and capitalist markets, but afso consumer actions, perceptions
and desires that we see justification for the micro-managing direction that present banking regulation

has taken.

You should be aware that community bankers quake when they learn of an impending Consumer
Compliance Examination. Such exams are fraught with uncertainty and fear. This is because the
3



consumer examiners make no secret of the fact that they will be “compelled” to refer the bank to the
U.S. Department of Justice should any evidence of discriminatory or disparate treatment of a “protected
class” be uncovered. All well and good, but their methods often do not follow the norms of everyday
commerce, nor the reality of how consumers or the average individual (regardless of income, credit
score, race, color, creed, national origin, disability, etc.) behaves in a business transaction or negotiation.
Real life situations are infinitely variable and the human beings with whom we deal in banking financial
transactions usually abhor efforts to categorize them or to restrict what they wish to do simply because
a regulator knows better than they how their life should go forward. Consequently, it is very difficult to
accommodate the desires of both regulators and the consumers. And since we have seen a number of
our community banks become expensively ensnared with the justice Department because of being
reported by a consumer compliance examiner, many of us simply do not advertise or do particular loans.
It is just much too hard and too risky to try to accommodate our customers or any other local consumers
with their consumer credit requests when we will second guessed {almost to death) by some eager
examiner who MUST find something wrong somewhere in order to justify their presence.

We very often refer such consumer credit requests to area credit unions. In fact, the second largest
institution in our city is a $1.7 Billion credit union (#2 after a major money center bank branch) which
tries hard to take over our commercial small business market for accounts and loans. Credit unions can
easily beat our loan rates because of their tax free status and we observe that their underwriting of
loans is very often less stringent than ours. In frustration over their tax free status one day, | researched
the enabling legislation when Congress created credit unions back in 1933 or so. The intent of the
Congress then was excellent. Many people, particularly “those of modest means” (today’s low-to-
moderate income), had no good access to credit or even financial institutions. Therefore, charters for
credit unions were to be allowed so that they could serve the people of modest means who enjoy a
common bond. In return for such service, credit unions were granted an exemption from income tax —a
great benefit! In fact, as | run the numbers, credit unions today make over 60% more net profit on each
dollar of {pretax) income than we do as a community bank that, | might mention, is charged under the
Community Reinvestment Act with serving the same entirety of our local market, including those of

“modest means”.

The competition between community banks and credit unions seems to be more than just a tad unfair,
The unbridled expansion of community and common bond credit unions is of tremendous concern to us
and to every community banker. These are tax-exempt de facto banks competing head on with us, but
unburdened by the commensurate regulation or tax costs. Their pressing for further advantage with
H.R. 1418 and the companion S. 509 seeking increased commercial lending authority is simply
unacceptable to other community based financial providers such as we, given all the other negative
regulatory and economic factors presently impacting community banks. At some point, this disparate
{perhaps even discriminatory) treatment of community banks merits Congressional action.



In closing, | wish to thank this Committee for holding this hearing and for its attention to my and to the
other comments here today. | have attached several articles and documents that may be of interest or
assistance in understanding the current frustration (leading to even anger} not only among community
bankers, but also among our customers and other fellow citizens. The good intent of the Congress as it
works to meet the needs of the Nation and the what must seem like unending calls for action from
constituents, is being drowned and swept under by the swollen flood of regulatory exuberance and
excess overseen by many Administrations. H is a situation that cannot continue if we are to pass on the
promise of America to our grandchildren and to our world.



Over-regulated America

The home of laissez-faire is being suffocated by excessive and badly written feguiation

MERICANS love to laugh at
ridicutous regulations. A
Florida law requires vending-
machine labels to urge the pub-
lic to file a report if the label is
not there. The Federal Railroad
Administration insists that all
trains must be painted with an
“p" at the front, so you can tell which end is which. Bureaucrat-
ic busybodies in Bethesda, Maryland, have shut down chil-
dren’s lemonade stands because the enterprising young mop-
pets did not have tzading licences. The list goes hilariously on.

Butred tapein Americais no laughing matter, The problem
is not the rules that are self-evidently absurd. It is the ones that
sound reasonable on their own butimpose a huge burden col-
lectively. America is meant to be the home of laissez-faire. Un-
like Europeans, whose lives have long been circumscribed by
meddling governments and diktats from Brussels, Americans
are supposed to be free to choose, for better or for worse. Yet
for some time America has been straying from thisideal.

Consider the Dodd-Frank law of 2010. Its aim was noble: to
prevent another financial crisis. Its strategy was sensible, too:
improve transparency, stop banlks from taking excessive risks,
prevent abusive financial practices and end “too big to fail” by
authorising regulators to seize any big, tottering financial firm
and wind it down. This newspaner supported these goals at
the time, and we still do. But Dodd-Frank is far too complex,
and becorning more so. At 848 pages, it is 23 times longer than
Glass-Steagall, the reform that followed the Wall Stieet crash
of 1929. Worse, every other page demands that regulators fillin
further detail. Some of these clarifications are hundreds of
pages long. Just one bit, the “Volcker rule”, which aims to curb
risky proprietary trading by banks, includes 383 questions that
break down into 3,420 subguestions.

Hardly anyone has actually read Dodd-Frank, besides the
Chinese government and our correspondent in New York (see
pages 22-24). Those who have struggle to make sense of it, not
least because so much detail has yet to be filled in: of the 400
rules it mandates, only 93 have been finalised. So financial
firms in America must prepare to comply with a law that is
partly unintelligible and partly unknowable.

Flaming water-skis

Dodd-Frank is part of a wider trend. Governments of both par-
ties keep adding stacks of rules, few of which are ever rescind-
ed. Republicans write rules to thwart terrorists, which make
flying in America an ordeal and prompt legions of brainy mi-
grants to move to Canadainstead. Democrats write rulesto ex-
pand the welfare state. Barack Obama’s health-care reform of
2010 had many virtues, especially its'attempt to make health
insurance universal. But it does little to reduce the system’s
staggering and increasing complexity, Every hour spent treat-
ing a patient in America creates at least 30 minutes of paper-
work, and often a whole hour. Next year the number of feder-
ally mandated categories of illness and injury for which
hospitals may claim reimbursement will rise from 18,000 to

140,000, There.are nine codes relating to injuries caused by
parrots, and three relating to burns from flaming water-skis..

Two forces make American laws 100 complex. One'is hu-
bris. Many lawmakers seem to helieve that'they tan lay down
rules to govern every eventuality. Examples range from the
merely annoying {eg, a proposed code for mirseries in Colora-
do that specifies how many crayons each box must contain) to
the detusional (eg, the conceit of Dodd-Frank that you can an-
ticipate and ban every nasty trick financiers will- dream up in
the future). Far from preventing abuses, complexity creates
loapholes that the shrewd can abuse with impunity.

The other force that makes American laws complex is lob-
bying. The government's drive to micromanage so many activ-
ities creates a huge incentive forinterest groups to pushfor spe-
cial favours. When a bill is hundreds of pages long, it is not
hard for congressmen to slip in clauses that benefit their
chums and campaign denors. The health-care bill included
tons of favours for the pushy. Congress's last, failed attempt to
regulate greenhouse gases was even woise.

Complexity costs money. Sarbanes-Oxley, a law aimed at
preventing Enron-style frauds, has made it se difficult to list
shares on an American stockmarket that firms increasingly
look elsewhere or stay private. America’s share of initial pub-
lic offerings feil from 67% in 2002 {when Sarbox passed) to16%
last year, despite some benign tweaks to the Jaw. A study for
the Small Business Administration, a government body, found
that regulations in general add $10,585 in costs per employee.
It's a wonder the jobiess rate isn't even higher than it is,

A plea for simplicity

Democrats pay lip service to the need to slim the rulebook—Mr
Obama's regulations tsar is supposed to ensure that new rules
are cost-effective. But the administration has a bias towards
overstating benefits and underestimating costs (see page 77).
Republicans bluster that they will repeal Obamacare and
Dodd-Frank and abolish whole government agencies, but give
only asketchy idea of what should replace thern,

America needs a smarter approach to regulation. First, all
importantrutes should be subjected to cost-benefit analysis by
an independent watchdog. The results should be made public
before the rule is enacted. All big regulations should also come

" with sunset clauses, so that they expire aftey, say, ten years un-

less Congress explicitly re-authorises them.

More important, rules need to be much simipler. When reg-
ulators try to write an all-purpose instruction manual, the
truly important dos and don’ts arelostin an ocean of verbiage,
Far better to lay down broad goals and prescribe only what is
strictly necessary to achieve them. Legislators should pass
simple rules, and leave regulators to enforce them.

Would this hand too much power to unelected bureau-
crats? Not if they are made mote accountable, Unreasonable
judgments should be subject to swift appeal. Regulators who
make bad decisions should be easily sackable. None of this
will resolve the inevitable difficulties of regulating a complex
modern society. But it would mitigate a real danger: that regu-
lation may crush the life out of America’s economy. &
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Too big not to fail

HEWYDRY

Hawsinthe confused bloated law passed m the aftermath of Amenca’s ﬁnancn

crisis hecome ever more apparent

ECTIONS 404 :and :q06 of the _,D_o'dd*.-:
Frank law of July 2010 add up.to justa
couple of pages. On October Rstlast year”

two of the agencies overseeing America’s
financial system turned those few pages

into a form to be filled out by hedge funds
. system in 1864 ran to 29 pages; the Federal
Reserve Act of 1913 went to 32 pages; the

and some other firms; that form ran to192

pages. The costof filling it out, according to .

an informal survey of hedge-fund manag-
ers, will be $100,000-150,000 for gach firm

the first time it does it. After having done it

once, those costs might drop to $40,000 in
every later year,

Hedge funds command little pity these
days. But their bureaucratic task is but one
exarmple of the demands for fees and pa-
perwork with -which -Dodd-Frank will
blanket a vast segment of America’s econ-
omy. After the crisis of 2008, finance
plainiy needed better regulation. Lots of
institutions had turned out to enjoy the
backing of the taxpayer because they were
too big to fail. Huge derivatives exposures
had gone unnoticed. Supervisory respon-
sibilities were too fragmented. Dodd-
Frank, named after its co-sponsors, Sena-
tor Chris Dodd and Congressman Barney
Frank, attempted to address these issues
(section 404 is one of those aimed at exces-
sive risk exposure). But there is an ever-

“more-apparent risk tha_t'
the massive cost and complexi;
-ulations, and the effects ‘of its inter
- consistencies, will .outweigh what" good
“mayyet come from it, '

The law that set up America’s banking

Banking Act that transformed American fi-
nance after the Wall Street Crash, com-
monly known as the Glass-Steagall act,

_spread out to 37 pages. Dodd-Frank is 848

pages long. Voracious Chinese officials,
who pay close attention to regulatory de-
velopments elsewhere, have remarked
that the mammoth law, let alone its ap-
pended rules, seems to have been fully

-read by no one outside Beijing {your corre-

spondent is a tired-eyed exception to this
rule). And the size is only the beginning.
The scope and structure of Dodd-Frank are
different to those of its precursor laws,
notes Jonathan Macey of Yale Law School:
“Laws classically provide people with
rules. Dodd-Frank isnot directed at people.

Itis an outline directed at bureaucrats.and -

it instructs them to make still more reguia-
tions and to create more bureaucracies.”
Like the Hydra of Greek myth, Dodd-Frank
can grow new heads as needed.

.' ‘rule”; WhiCh
* ability to take
_ proprietary trading and 1nvestments in

by 'reétr'icfin'g '

pape proposal whichis, in‘the words of a
banker - publicly - supportive of Dodd-
Frank, “unintelfigible any way youreadit”.
1t includes 383 explicit questions for firms
which, if read closely, break down into
1,420 subquestions, according to Davis
Polk, a law firm. The interactive Volcker
*rule map” Davis Polk has produced for its
clients has 355 distinct steps.

Boom time forlawyers

“I fear that the recently proposed regula-
tion to implement the Volcker rule is ex-
fraordinarily complex and tries too hard,”
Sheila Bair, a former head of -the Federal
Deposit Insurance Company (Fp1c), told
Congress in December. A notable pre-crisis
critic.of regulatory gaps, she now believes
that in this case “regulators should think
hard about starting over again witha sim-
plerule.” Her comments were made before
the Commodity Futures Trading Commis-
sion’ (cerc), the fifth federal agency in-

-volved, issued jts own proposat on propri
. etary trading on January rth. That one is

489 pages long.
When Dodd-Frank was passed, its sup-
porters suggested that tying up its loose #



rends would take 12418 months, Eighteen
months on, those predictions look hope-
lessly - natve, Politicians -and officials -re-

sponsible for "Dodd-Frank : are - upbeat”

about their progress and the system’s pros-
pects, at least when speaking publicly. But
one banker immersed in the issue speals
for many when he predicts a decade of
grind, with constant disputesin courtsand
legislatures, finally producing a regime rid-
dled with exceptions and nuances:that
may, because of its complexity, exacerbate
systemic risks rather than mitigate them,

For the same reasons that bankers are
worried, lawyers are rubbing their hands.
For many of America's most prominent
taw firms helping companies to cope with
Dodd-Frankis a vital service to clients, a lu-
bricant for the American economy and a
great new business. Daily updates on
Dodd-Frank from Davis Polk and Morrison
& Foerster have become as important to
many-on Wall Street as newspapers. Their
popularity looks set to endure: according
10 Davis Polk only 93 of the 400 rule-mak-
ing requirements mandated by Dodd-
Frank have been finalised. Deadlines have
beenmissed for164 (see chart1). And litiga-
tion is just beginning,

On July 22nd 201 the United States
Court of Appeals for the District of Colum-
bia upheld a challenge by two trade groups
to a Dodd-Frank-related rule on share-
holder voting put forward by the Securities
and Exchange Commission {sec); the
court found that the rule was backed by in-
suflicient or faulty economic analysis of
costs and benefits. On-December 2nd, an-
other case on similar grounds was filedin a
Washington, pe, district-court-bytwo se-
cuxities-industry trade groups, this time
against the CcFrc, concerning restrictions
on derivative holdings. If that court, too,
finds for the plaintiffs expect 2 deluge of
further suits.

Along with requiring o_odles.of contes-
table rules, Dodd-Frank mandates 87 stud-
ies on big and $mall issues, ranging from
the impact of drywail on mortgage de-
faults to the causes of the financial crisis.
Once again, deadlines have been missed
and progress is lirnited: 37 studies have yet
to be completed, The ones that have been
finished have received little public:atien-
tion; trying to drink from the rule-making
fire hose Ieaves ittle time for absorbing the
output of the teporting.one. Sonie:of the
reports seem 10 reach odd conclusmns A
report from:the: FDIC contends that had
Dodd-Frank been in effect four: ;years ago,
Lehman Brothers «ereditors would have re-
ceived 97 cents on the dollar; one experton
the case calls this ludicrous, The problem.is
not that the reports are necessarily wrong,
butthatno oneis scrtinising them. .

Another. product of Dodd-Frank:is a
plethora of nevw government powers and
agencies (see chart 2) with authority over
areas of the American financial system

and economy affecting veterans, students,
the elderly, minorities, investor advocacy
anid education, whistle-blowers, credit-rat-
ing agencies, municipal securities, the en-
tire commodity supply chain of industrial
companies, and more. Quite a lot have
tasks already done by others—frustrating
the act’s worthwhile objective of consoli-
dating fragmented pre-crisis supervision.
A new-office-within the Treasury depart-
ment-is intended to forecast and head off
disasters—already & goal -of - research
groups.at the 12 regional Federal Reserve
Banks, the Federal Reserve Board, the pres-
ident’s Council of Economic Advisers and
numerous federal agencies, notto mention
universities, think-tanks and private firms.

K the roles of many of these Dodd-
Frank entities are overly familiar, their

fundmg—whlch often skirts constitutional
requirements for congressional approv-
al~is more exotic. The new research bu-
reau in the Treasury will be entitled to the
proceeds of a new tax on banks. The new
Consumer Financial Protection Bureau
{creB) will befunded by the Fed.

But the really big issue that Dodd-Frank
raises isn't about the institutions it creates,
how they operate, how much they cost oz
how they are funded. R is the risk that they
and other parts of the Dodd-Frank appara-
tus will smother financial institutions in so
much red tape that innovation is stifled
and America’s economy suffers. Officials
are being given the power to regulate more
intrusively and to make arbitrary or capri-
cious rulings. The lack of clarity which fol-
lows from the sheer complexity of the
scheme will sometimes, perhaps often,
provide cover for such capriciousness.

For example, the new crpe will have
latitude to determine what type of finan-
cial products can be provided to which
consumers and at what cost, as well as the
right to pursue institutions for acting in an
“abusive” fashion (a term with no legal de-
finition). Requirements for “living - wills”
that encompass hypothetical business
plans have to be pored over by regulators;
“stress iests” insert government assump-
tions deep into the decisions banks make
about their capital. Such fests are not new
to Dodd Frank. But the befuddling form the
act gives such ideas unintentionally opens
a path to much more state interference, . .

Dodd-Frankenstein’s monsters
Anotherproblem with complexity is that it
encourages efforts to game the system by
exploiting - the loopholes- it -inevitably
creates. Take the simple matter of nomen-
clature. Anticipating the Volcker rule, bank
departments previously using the word
“proprietary” have been -dropped, re-w




» named or quietly shifted to sheltered cor-
ners. The shadow banking system existed
before the crisis, but'expect it 10 grow as
some financiers decamp to companies
that evade Dodd-Frank's definitions.

The fees banks can charge for debit
cards are being sharply reduced, but other
retailers with similar products have: re-
ceived a waiver, courtesy of the so-called
Durbin amendment{named after a Demo-
cratic senator, Dick Durbin). Conseguently
the paymentindustry may bein-the early
stages of ‘@ rule-driven and otherwise un-
looked-for: transformation with no ratio-
naleinefficiency orsafety. The bank-remit-
tance business, which was also selectively
hit -with .new ‘rules, is facing a similar
shake-up: The governments of Japan, Can-
ada and the European Union have had
their hacklés raised by the fact that Ameri-
can federal and municipal bonds will be
exemptfrom the Volekerrule, howeveritis
putinto practice, whereas their own bonds
will not:Goldman Sachs’s chief financial
officer, David Viniar, has said that ineffi-
ciencies tin:the -market resulting -from
Volcker could make trading more profit-
able~ whxchwas hardiy the pomt :

Paymgup

There:could Well be unmtended conse-
quences-at the lével of the employee, too.
Last August the $£C opened an office man-
dated by.Dodd-Frank that is dedicated to
examining whistle-blower complaints. It
coliected 334 reports in jts first: seven
weeks; no.one will say how many have
come forth since, but many more ‘are ex-
pected the better known the office gets.
This may sound welcome. But Dodd-
Frank's provisions for massive payments
to the whistle-blowers—of ‘up to 30% of
any monetary sanctions collected on the
basis of their report—will make the szc
route more attractive than using compa-
nies' own processes, and may thus make
corporate governance less effective,

For their part manufacturers seem
largely unaware that a provision in Dodd-
Frank concerning the extraction of miner-
als from in and around the Congo will

mean that they will have to begin filing in-.
formation on their entire supply chain to -
the sec. This is officially estimated to affect

1,000+5,000 companies at a cost of $71m.
The us Chamber of Commerce thinks it
will affect hundreds of thousands, The Na-

tional ‘Association of Manufacturers -esti-

mates it will cost $9 billion-16 billion. Con-
flict minerals are a disturbing issue. They
were not one of the causes of the global fi-
nancial crisis.

The overal] cost of all this—both directly
to public and private institutions and indi-
rectly to the markets—is staggering. At the
same time as banks are sacking employees
in operating roles, they are adding swarms
tocope with various requestsfrom govern-
ment agencies and other new filings, all to

avoid violating rules that may never come
into existence and temporary measures
that may be rescinded. That is without
iooking at losses in terms of business not
done. Loans thatmightnot fit into a catego-
ry favoured by regulators are being
trimmed or withdrawn.

Jamie: Dimon,’ JPMiorgan Chase's boss,
reckons the dirétt costs to his banlk, Ameri-
ca's largest, will:be:$400 billion-600 bil-
lion annually. *Additional mgulauons Te-
sulting from the Dodd-Frank act may
materially adversely-.affect ps&T's busi-
ness, financial condition or resuits of oper-
ations,” said one regional bank in its recent
annual filing to the sgc. Other institutions
are said to bein the process of drafting sim-
itar statements, or, af the least, planning to
acknowledge the costs in the conference
calls that surround quarterly earnings.

Banks are trading below book value.
Low valuations make it hard for banks to
raise the capital that would allow them to
lend more, as politicians would like. This
state of affairs is in part due 1o the condi-
tion of the economy. And the reasonable
goal of restricting banks from faking priv-
ate risks with socialised consequences
may in some cases reduce their value, But
it is hard to find a banker or analyst' who
doesn't privately attribute a lot of the low
valuation to the unnecessarily harsh im-
pact of current regulations.

Inevitably, banks themselves are add~
ing to the costs with a vast lobbying effort.
SIFTM a4, a financial industry trade associa-
tion, says ithas 5,490 people dealing with
various: subcommittees, almost all-de-
voted to Dodd-Frankery. And there are qui-
eter atterpts to blunt-the act's provisions
orredirect themtothe advantage of one set
of financial institutions ‘or another. The
Occupy Wall Street crowd, with its empha-
sis on government-business collusion,
would be enraged if it knew,

But most bankers are reluctant to dis-
cuss the law in public, and will do any-
thing to avoid commenting on regilators.
This is in part due to the risk that, given the
industry’s low public esteem, complaining
would be inflammatory and counterpro-
ductive, perhaps also bringing with it regu-
latory: retribution, A few alsa see the pos-

sibility ‘of gaining ‘an edge: some: weli
_estabhshed banks consider - themselves

better able to handie the tosts than smalier
or newer ones, particularly “those -that

“don’t have cushy relationships with regu-

lators. Others,according to the head of one
large bank, are quiet only because they do
not unde_rstand the scope of the changes.

Back to the drawing board
Allof which leads to the guestion of what

-Dodd-Frank has actually achieved. More
“information on America's derivativesmat-

kets will be available to regulators than
was previously thecase, though:how
much will be useful is debatable. A new

(untested) insolvency procedure is now in
place for firmns like A1G, which lacked an al-
ternative to bankruptcy or bail-out before
the crisis. But the heavy lifting on:higher
capital requirements for hanks is being
done internationally via the Basel 3-pro-
cess. And Dodd-Frank has hardly touched
Fannie Mae and Freddie Mac, the two big
governmeni-sponsored lending entities
that tecefved the largest bail-outs in 2008,
and which are more importantinthe hous-
ing markets than-ever.

The muddle stands in sharp contrast to
the aftermath of earlier legisiation. The
banking-reform act of 1864 consolidated
America’s fragmented currency system
and enabled Abraham Lincoln to finance
the civil war. The period of reregulation
between 1333 and 1940 reserved a safe hay-
bour for commercial banks, which were
backed by federal deposit insurance but
didn’t aftract speculative capital because
of caps on the rate of interest that could be
paid, Risk wasleftto investment banks and
asset-management firms, tempered by
abundant requirements for disclosure and
a shift in where the burden of proof lay in
litigation, from plaintiffs to defendants,

Even Dodd-Frank’s creators can bring
no similar clarity te its intentions. In 2009
Mr Frank ‘attempted to frame the new
law’s goals under four heads: securitisa-
tion, compensation, liguidation and -sys-
ternic risk, Butin a single speech his ambi-
tions overflowed €0 consumer protection
and the.teform: of vatings -agencies, too.
Ambition is often- welcorne; butin this case
itis leaving the roots of thefinancial crisis
under-addressed—and more or less every-
thing else in finance overwhelmed. &
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