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Dear Chairman Biggert and Esteemed Members of the Subcommittee: 
 
On behalf of Community Associations Institute (CAI)1, we submit these comments for 
the record as part of the hearing on Legislative Proposals to Determine the Future Role 
of FHA, RHS and GNMA in the Single- and Multi-Family Mortgage Markets. CAI would 
like to make the subcommittee members aware of growing concerns among our 
members regarding the Federal Housing Administration’s (FHA) stewardship of the 
Condominium Insurance Program. For the past two years, FHA has mandated 
standards for this program without public notice or input. This has resulted in the 
adoption of guidelines which are excluding qualified buyers from access to FHA 
financing and needlessly excluding entire condominium associations from access to 
FHA and non-FHA mortgages. We bring these issues to your attention and encourage 
you to take appropriate action, including directing the agency to revisit its guidance in 
light of the issues we are raising.  
 
While FHA continues to play a critical role in the recovery process, the methods by 
which FHA has chosen to develop and implement guidance for the condominium 
program continues to create unnecessary obstacles for qualified condominium buyers. 
FHA has developed a set of requirements for the condominium insurance program 
without prior notice or input by key stakeholders. This has resulted in underwriting 
criteria for condominium associations that do not comport with common association 
business operations, state law or common sense. This approach also conflicts with the 
guidance provided by HUD general counsel to FHA. In a memorandum to FHA, counsel 
noted that a more public approach to policy making benefits both the consumer and the 
agency. Specifically, former HUD General Counsel Diaz wrote:  
 

“… Revised guidelines for legal documentation, while not rising to the level of a 
substantive rule that must be published in the Federal Register … Housing 
should consider the advisability of using a Federal Register notice that solicits 
public comment before a final policy on condominium and PUD legal documents 
is adopted. As in the present situation, whenever an agency is considering a 
course of action or policy that involves divergent interests and classes of persons 
or when the issues are complex, interrelated, and represent a number of 
concessions and compromises, an administrative record can be very useful in 
sorting out the equities and buffering the agency's eventual decisions against 
legal and political challenge.“2 

 

CAI has previously voiced to FHA staff its concerns with the individual association 
underwriting criteria. While FHA has attempted to provide greater flexibility on 

                                                            
1 CAI is a national membership organization with more than 30,000 members and 59 chapters 
representing the interests of residents, managers and businesses engaged in community association 
housing in the United States. Community associations, which consist of condominium, homeowners 
associations, planned communities and cooperatives account for over one in five homes in the United 
States and account for close to $80 billion in annual economic activity.   
 
2 HUD OGC Legal Opinion CIS‐0091, p. 9‐10 (emphasis added). 



delinquencies, rental restrictions and affordable housing, the lack of stakeholder input 
has resulted in guidance that creates new problems for qualified condominium 
associations. Had FHA followed a more transparent process, it would have allowed 
such matters to be resolved prior to issuance of the mortgagee letter, allowing for more 
effective implementation.   
 
FHA currently accounts for up to 30 percent of all condominium mortgages and, in some 
cases, lenders are underwriting to FHA criteria for non-FHA backed loans. CAI is not 
advocating for a full notice and comment regulatory process; however, as noted in the 
OGC memorandum, notice of the draft guidance and a period of public input would not 
only benefit consumers, but would also protect the agency from political and legal 
challenges. CAI members are disappointed that FHA continues to produce sweeping 
changes with no stakeholder input. As a result, the new guidance contains many 
provisions which will further inhibit the participation of qualified condominium 
associations and buyers in the FHA mortgage insurance program. 
 
Beyond our ongoing concerns with the process of developing the new mortgage criteria, 
CAI has flagged areas of the guidelines that have been the source of questions, 
concern or confusion by our members. We hope that by bringing these issues to the 
subcommittee’s attention, it will encourage members to direct FHA to clarify the intent of 
the new guidance to ensure condominium boards and management companies can 
work with FHA to qualify their communities for the mortgage insurance program.  
 
Specifically, these issues include: 
 

1) A requirement that the person certifying the association approval with FHA, 
under federal criminal penalty, has no knowledge of circumstances that may 
cause a borrower to become delinquent in their mortgage at an unspecified 
future date.  

2) Continued reliance on a 15 percent of units, 30-day delinquency threshold for 
condominium assessments, which does not comport with association practices 
and conflicts with existing state laws.  

3) The imposition, without notice or comment, of a costly mandate that 
condominium management companies obtain fidelity bonding even if covered by 
an association-obtained policy as mandated by state law.  

4) A prohibition against any condominium association that has deed restrictions that 
impose a contractual obligation on a buyer, without an apparent understanding 
that all deed restrictions impose a contractual obligation on a buyer and are the 
legal basis for a condominium association.   

5) The arbitrary imposition of criteria, such as disqualification from the FHA program 
for associations with loans or special assessments, which are not addressed by 
the FHA guidance. 

 
CAI does not disagree with FHA that substantive underwriting criteria focused on 
assessments, delinquencies and even fidelity insurance are a sound basis for 
establishing underwriting guidelines. However, FHA’s continued practice of developing 



standards without transparency or public input has and continues to result in the 
establishment of standards that bear no relation to the operation of the market or state 
law and have created problems that could have been resolved with minimal due 
diligence by FHA and public input. When confronted with this, FHA has expressed a 
preference to continue to issue guidance and address any substantive issues once that 
guidance has been applied to the market. This has caused widespread confusion and 
inconsistent application of FHA’s criteria. As a result,  a survey of CAI members found 
that only  half of condominium associations would be able to meet the FHA criteria. 
Additionally, more than 45 percent of condominium associations nationally reported that 
the lack of FHA financing has prevented owners from selling their units to qualified 
buyers. Even FHA reports that of the approximately 12,000 condominium associations 
that are eligible for recertification under the new guidelines, only about 1,000 have 
completed the process. It is clear from this data that FHA’s process and subsequent 
guidance are having a negative impact on the housing market.  
 
A more detailed discussion on each of these points can be found in the attached CAI 
letter to Acting Commissioner Galante.   
 
 




























