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(1) 

H.R. 4624, THE INVESTMENT ADVISER 
OVERSIGHT ACT OF 2012 

Wednesday, June 6, 2012 

U.S. HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FINANCIAL SERVICES, 

Washington, D.C. 
The committee met, pursuant to notice, at 10 a.m., in room 2128, 

Rayburn House Office Building, Hon. Spencer Bachus [chairman of 
the committee] presiding. 

Members present: Representatives Bachus, Hensarling, Man-
zullo, Biggert, Capito, Garrett, Neugebauer, McHenry, Campbell, 
Pearce, Posey, Fitzpatrick, Luetkemeyer, Huizenga, Duffy, 
Hayworth, Renacci, Hurt, Schweikert, Canseco, Stivers, Fincher; 
Frank, Waters, Maloney, Watt, Meeks, Capuano, Hinojosa, McCar-
thy of New York, Lynch, Scott, Green, Ellison, Perlmutter, and 
Carney. 

Chairman BACHUS. The committee will come to order. We are 
going to have opening statements for a total of 20 minutes, 10 min-
utes on each side. I will begin with my opening statement. 

This morning, the committee will examine bipartisan legislation, 
the Investment Adviser Oversight Act that Congresswoman McCar-
thy and I have introduced to protect investors. In September, the 
Subcommittee on Capital Markets held a hearing on the draft 
version of this bill, and I thank both proponents and opponents of 
the legislation who offered constructive suggestions. 

While the average American investor may not understand the 
different titles that investment professionals use, they do believe 
there is a reasonable level of oversight designed to protect their in-
vestments from fraud. For broker-dealers, that reasonable level of 
oversight exists. Broker-dealers face routine examinations on a reg-
ular and consistent basis. But the average investment adviser is 
examined only once a decade. Even worse, the Securities and Ex-
change Commission reports that an astonishing 38 percent of in-
vestment advisers have never been examined, not once. 

The investing public deserves more timely oversight of these pro-
fessionals to whom they have entrusted their hard-earned money, 
certainly more oversight than the public received in the Madoff 
case, as well as the very recent case of financial adviser Matthew 
D. Hutcheson, who is known as America’s retirement coach, and 
the indictment of Mark Spangler, former chairman of the National 
Association of Personal Financial Advisors. This bipartisan bill 
helps close what everyone agrees is a glaring regulatory gap, a gap 
that puts average American investors at risk and undermines in-
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vestor confidence. The Dodd-Frank Act recognized that inadequate 
investment adviser oversight is a weakness of our system. 

The SEC study mandated by Section 914 of Dodd-Frank pre-
sented Congress with three options. One of those options, which 
authorizes one or more self-regulatory organizations, or SROs, to 
examine investment advisers is, in my opinion, the most practical, 
comprehensive, and streamlined approach to address this weak-
ness. 

But that is not the only possible solution. Obviously, two other 
options were offered by the SEC. But as SEC Chairman Mary 
Schapiro herself stated before this committee on April 15th, ‘‘The 
ability to leverage an SRO organization is really critical. Look at 
our numbers. We examine about 8 percent to 9 percent of invest-
ment advisers every year.’’ 

The Consumer Federation of America also stated in testimony 
that an SRO would be ‘‘a significant improvement over the status 
quo.’’ Others have said that more funding for the SEC is the an-
swer. But the SEC itself has admitted that even if the agency re-
ceives the full amount of funding it and the Administration re-
quested for 2013, it would be able to examine only 1 in 10 invest-
ment advisers annually. I understand why many investment advis-
ers are not enthusiastic about increased oversight. No one is ex-
cited when the SEC or any regulator for that matter schedules an 
exam, but when fraud occurs and investors are harmed, outrage, 
bewilderment, and astonishment follow, and Members of Congress 
and the public then properly and predictably ask, ‘‘Where are the 
regulators?’’ 

In fact, they go beyond that, and at least three Members of Con-
gress have filed legislation in these cases asking the taxpayers to 
pick up the tab, or the industry. As I have said repeatedly since 
discussion of this bill began, I stand ready to work with anyone 
who has an idea on how to improve it or another idea. For example, 
some have expressed concerns about the exemptions in this bill. I 
am more than willing to work with any Member or interested 
stakeholder to address these concerns and thereby achieve our ob-
jective of protecting retail investors who use the services of invest-
ment advisers. 

The only goal of this bipartisan legislation is to deter bad actors 
and help protect the American investors. I see no way to do that 
without timely examinations. The debate over who conducts these 
examinations and how is open to debate, a debate that we will con-
tinue today with this hearing. I hope my colleagues will support 
this bipartisan bill that Mrs. McCarthy and I propose. But if they 
do not, I hope they will at least offer constructive suggestions on 
how to either improve this legislation or craft their own solution 
and present it for debate. Until something changes, American in-
vestors are at risk of another Madoff scandal. And that ought to 
be a sobering thought, not only for this Congress, but for invest-
ment advisers as well. 

At this time, I recognize the ranking member, Mr. Frank. 
Mr. FRANK. Thank you, Mr. Chairman. I will take 4 minutes. 

And I appreciate the fact that we have recognition that we have 
to do a better job of supervision here. And let’s be very clear, this 
is a recognition of the important interaction between the private 
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market and a public element of regulation. Now, particular legisla-
tion would have the public sector by statute delegate regulatory 
powers to an organization not part of the government. And that is 
a valid option. But it is part of the scheme of regulation, and there 
have been too many people who have talked as if there was this 
problem if you tried to regulate the private sector. So I am glad to 
be here discussing how to regulate, how to use the statutory au-
thority that the Federal Government has to increase regulation 
over an important part of the financial community. And as I said, 
an SRO is this, it would have power only if it is, in fact, delegated 
to us by the Congress. 

Second, one of the things I wanted to do—and I was very pleased 
that the Majority agreed to our insistence that the North American 
Securities Administrators be here. I, from time to time, had the 
privilege of listening to the Secretary of the Commonwealth of Mas-
sachusetts, Bill Galvin, who is an outstanding regulator, very ac-
tive. We have today Mr. Morgan from Texas. Too often, there is an 
irony here, frankly, including some of my conservative friends who 
generally want to talk about Federalism and the limits of State 
power, and we act as if the States are not a factor here. 

State regulation is very important. And I have had a chance to 
read, and I won’t be able to stay, but a very thoughtful testimony 
from our Texas commissioner, and I hope that the members will be 
taking seriously the points that he makes. We should not be—we 
have a Federal statutory authority here that we have given to the 
SEC, and when we talk about how to share that, we should not 
share the States’ role and subject the States to this role without 
their full participation. 

This is not just an SEC/CRO division, it is a three-way. It is the 
SEC and it is the States. And there are some very useful statutes. 
I see the State—and this is the North American Securities Admin-
istrators, which in this case are the Canadians as well, which is 
relevant because we don’t have a sharp border here when it comes 
to security. The criticisms in a constructive way that the Commis-
sioner makes should be taken into account. 

Finally, I want to get to the role of the SEC. And yes it is true 
if the SEC was given only what the President asked for, they 
wouldn’t be able to do as much as they should. The President didn’t 
ask for enough. We are talking about relatively small amounts of 
money here. We are talking about an SEC appropriation of $1 bil-
lion and some hundreds of millions. I like to have units of measure-
ment. One unit of measurement it seems to me that would be use-
ful when we talk about funding our regulatory agencies is a 
JPMorgan Chase derivative loss. A unit should stand for how much 
JPMorgan Chase lost in one set of derivative transactions. It is 
about $3 billion now—in that one set of transactions, JPMorgan 
Chase lost more than the total budgets of the SEC and the CFTC 
combined. 

The argument that we can’t afford I think is feckless. What we 
need to do in the first place, and I think we can impose more on 
the industry, but my final point is, I would first like to fully fund 
the SEC. We had a very good hearing, Mr. Chairman, and I am 
glad you held it, on the constraints the SEC faces with regard to 
resources, which may lead them sometimes as they acknowledge to 
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settle on less terms than they should, less rigorous terms for people 
who have done things wrong. 

So at the very least, the very fact that we are considering an 
SRO argues strongly against the inadequate funding that this Con-
gress has give the SEC. I don’t think the President asked for 
enough. We voted for even less. In the next couple of months, we 
will be considering the CFTC and the SEC, and one of the argu-
ments that this bill should make clear is we need to and can very 
well afford the relatively small amounts of money for increasing 
their funding. 

Chairman BACHUS. Mr. Garrett for 2 minutes. 
Mr. GARRETT. Thank you. Thank you, Mr. Chairman, for recog-

nizing me and for holding this hearing today, and for your legisla-
tion as well, to create an SRO for retail investment advisers. I cer-
tainly commend the chairman for his leadership on this issue, 
which is a very complicated and challenging issue. 

Ensuring adequate protection exists for all retail investors is a 
top priority, not only for the chairman, but for this committee as 
well. The multi-billion dollar Bernie Madoff fraud has made a det-
rimental impact on literally thousands of families and people 
across this country. And it was a colossal and historical failure by 
the entity that is supposed to be the lead watchdog for these inves-
tors, the SEC. 

Now, the SEC in recent history has been examining investment 
advisers approximately once every 10 years, once every decade. 
And the frequency of examinations of course is not the only consid-
eration. FINRA, for example, examined Madoff’s broker-dealer unit 
and they did it much more frequently, but it still missed the fraud. 
So with too much on its plate, some of the basics aren’t getting 
done apparently. For instance, the SEC now must focus more on 
its core mission of protecting investors and ensuring broader mar-
kets and promoting capital formation, and maybe a little bit less 
on politically-motivated agenda items like global warming and po-
litical donation disclosures as well. Nevertheless, I look forward to 
a robust discussion of the chairman’s bill today. 

And I am interested to hear from our panel regarding their 
thoughts about how to improve accountability and transparency of 
the SRO model, and also on ideas to ensure a robust cost-benefit 
analysis is conducted for any current and also possible new SROs. 
Finally, I look forward to learning more about other revisions that 
Chairman Bachus has made to his legislation since we held a hear-
ing on this topic, I guess it was back in the fall. 

In the end, we must work to carefully balance the need to suffi-
ciently protect retail investors from doing wrong with the need to 
ensure our Nation’s small businesses are not burdened with new 
and costly regulations. 

Finally, I realize there is no easy answer to this challenging 
issue, and I do give the chairman a lot of credit, and also his staff 
as well, for thoroughly examining this important topic. And I thank 
the chairman again and I thank the members of the panel as well. 
I yield back. 

Chairman BACHUS. Thank you, Mr. Garrett. Mr. Lynch for 3 
minutes. 
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Mr. LYNCH. Thank you, Mr. Chairman. And I thank the ranking 
member as well. I would also like to thank our panel here for com-
ing forward and trying to help this committee with its work. Over 
the past 5 years, we have had a series of high-profile Ponzi 
schemes and scandals that have done serious damage to the rep-
utation of the investment adviser community, FINRA, the SEC, 
and Congress, all of which bear some measure of blame for the 
gaps in financial adviser oversight. But the one positive we can 
take away from these events is that we have now called attention 
to the lack of meaningful oversight of the investment adviser com-
munity and we provided some momentum for calls for meaningful 
reform. 

One casualty in the wake of the 2008 financial crisis and these 
aforementioned scandals is the integrity of the financial services in-
dustry. All of us here today want the same thing basically, and 
that is for the American people to have the confidence that when 
they entrust their savings to investment advisers, those funds are 
invested appropriately and prudently. 

I do applaud the sponsors of H.R. 4624 for putting forward a 
thoughtful approach to improving investment adviser examina-
tions. I believe this bill is a good start. I do have some lingering 
concerns, however, about the bill, particularly the effect that a 
newly-created SRO will have on some of our smaller mom-and-pop 
investment advisers typically examined by the State securities ad-
ministrators. And also, I believe the bill could do a better job of 
protecting the authority of State regulators. In Massachusetts, as 
the ranking member mentioned, we have a fairly robust examina-
tion process headed by our Secretary of State, Bill Galvin. He does 
a good job at this. I would not want to see him shunted to a sec-
ondary role or perhaps banned from doing his good work. 

I also think that by making the SRO the sole game, so to speak, 
you are also increasing the burden on some of these State-reg-
istered advisers. So hopefully, we can together examine ways to ac-
complish some of the refinements that I think are necessary with 
the witnesses that we have today. We have a great group, and I 
look forward to a productive discussion. And I want to thank you 
again, Mr. Chairman, and the ranking member for the work you 
have done on this important issue. I yield back the balance of my 
time. 

Chairman BACHUS. Thank you. Are there any other Members 
who wish to be heard? Mr. Scott for 3 minutes. 

Mr. SCOTT. Thank you, Mr. Chairman. First of all, I think that 
this hearing is very important. It is very timely. The consumer and 
investment confidence is waning. We need to take some construc-
tive steps to make sure consumer confidence is high. I think that 
the general thrust of this is that there is, and I think we all can 
agree, a critical gap in investor protection. And I think that this 
is supported by some information that in 2011 the Securities and 
Exchange Commission reviewed only 8 percent, only 8 percent of 
over 12,000 registered investment advisers. And this is compared 
to FINRA’s examination of 58 percent of its registers in the same 
year. 

I would say to you, if that was put before the investment commu-
nity, they would go for examining at the 58 percent level to make 
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sure this doesn’t happen. So I think that we really, really need to 
look at this bill. I think it is a good foundation, as any legislation 
is. I think that investment advisers and broker-dealers are, in fact, 
inherently different. So if that is the case, why subject investment 
advisers to the same type of SRO that broker-dealers are currently 
subjected to? 

And so, we have some really serious questions on the preemption 
level. If this bill preempts the States from regulating registered in-
vestment advisers, then the question becomes, aren’t the States 
preempted from regulating brokers? So I think we have a lot of 
issues here on the table. I think this bill is a good start. I commend 
both Mrs. Maloney and Chairman Bachus for putting forward the 
bill and I look forward to working with it and moving this whole 
approach forward and making sure that paramount in our minds 
is making sure that investor confidence regains the high plateau 
that it once was before the Bernie Madoff scandal and so many oth-
ers. Mr. Chairman, with that I yield back the balance of my time. 

Chairman BACHUS. We have approximately 2 minutes left on our 
side, and none on the other side. What we are going to do is in-
crease to three on our side, and one on your side—we are going to 
cede you all 1 minute, which will give Mrs. McCarthy 2 minutes, 
Mr. Hinojosa wants a minute, and then I will take the one remain-
ing minute. 

Mr. FRANK. Mr. Chairman, thank you. That is very gracious. 
Chairman BACHUS. Thank you. Mrs. McCarthy? 
Mrs. MCCARTHY OF NEW YORK. Thank you, Mr. Chairman. And 

I thank the ranking member. I usually don’t do opening state-
ments. I always want to come to these hearings to hear the wit-
nesses. I think there has been a lot of misinformation on the bill. 
And obviously, we have a hearing to clear up the misinformation 
that is out there. But also, this is the first step. We go forward, 
we work, there will be amendments before a markup. I happen to 
think that this is a great start. We keep talking about Madoff, but 
let me tell you, in New York and Long Island, we have had many, 
many cases of fraud, unfortunately, and that hurts my investors. 
And I think it is something that we need to do. I think that also, 
you will see when the bill is exactly explained that the States are 
still going to have the oversight. We are going to be working with 
the States. This is going to be a partnership. 

Would I prefer if we went through the SEC? Absolutely. Are we 
going to get the money to do it? No, we are not. I would love to, 
but it is just not going to happen. So to me, this is a great start. 
This is where certainly we can protect our constituents. And I 
think that is the bottom line for all of us to do. So with that, Mr. 
Chairman, I yield back the rest of my time. 

Chairman BACHUS. Thank you. 
Mr. Hinojosa? 
Mr. HINOJOSA. Thank you, Chairman Bachus, and thank you, 

Ranking Member Frank, for holding this hearing today. And thank 
you to our esteemed panelists for your testimony, which I look for-
ward to hearing. I wish to speak about two issues in particular 
that concern me about creating a new self-regulatory organization 
or adding more jurisdiction to FINRA’s oversight. I have heard 
from small independent advisers by calling them and asking for 
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their opinion, and they are advisers with less wealthy clients in my 
congressional district who will be subject to a new added expense 
for regulatory oversight if this policy takes place. They are con-
cerned about the effect of member fees on their ability to serve as 
independent advisers. With that, I yield back, Mr. Chairman. 

Chairman BACHUS. Thank you. We have a little over a minute 
remaining on our side. Let me point out three things. First, Madoff 
has been mentioned, that FINRA missed Madoff. FINRA regulated 
the broker-dealer side of Madoff. It was on the investment adviser 
side where the fraud went on, so they could not regulate that. That 
was up to the States and the SEC where that fraud took place. 

Second, I can say that State regulators have done an exception-
ally good job. I think they have done a better job than Federal reg-
ulators. And they now, under this bill, will regulate not only the 
small investment advisers, but also the mid-sized investment ad-
visers. In fact, after the Dodd-Frank transfer occurs, the SEC will 
oversee approximately 10,000 investment advisers and the States 
will take on approximately 4,200 additional investment advisers 
with up to $100 million in assets under management, according to 
my staff’s estimate. And we want to be very sensitive to the State 
regulators and make sure that this bill does not preempt your abil-
ity. 

I know there has been some expression, and I know Mr. 
Ketchum has said several times he wants to have better coopera-
tion, and I think that is key. And if there is something else we 
need to do. I know the State actor doctrine, I have heard cases 
where the State regulators contacted FINRA, and FINRA said, ‘‘We 
can’t go into that because it is a State action.’’ And I am not sure 
that is a good situation. That needs to be refined. But we very 
much want to do what is right. 

And the third point is, and Mr. Morgan said that some of the in-
vestment advisers, regulatory fatigue. We don’t want to unneces-
sarily burden investment advisers. But at the same time we do 
want to, they need to be examined, and I think they agree with 
that. And I think we are all open to saying that it is not duplicitous 
or that it is not overbearing. And this is not a markup, this is a 
hearing, and there is a big difference. People out in the public may 
not know the difference, but you gentlemen know the difference. I 
am very sensitive to State regulation. I think States have done an 
outstanding job. I know independent advisers in Alabama usually 
behave because of Joe Bohr. 

Mr. FRANK. Mr. Chairman, I have an unanimous consent re-
quest— 

Chairman BACHUS. Without objection, it is so ordered. 
Mr. FRANK. —to enter into the record four statements from an 

individual in some organizations in opposition to the bill, in some 
cases, in principle, in some cases, as drafted. One is from the 
Project on Government Oversight. Another is from Professor Ernest 
Young at Duke Law School. One is from the Financial Planning Co-
alition. And one is from the Consumer Federation of America. And 
I ask unanimous consent that they be introduced. And my col-
league from North Carolina, I believe had a similar unanimous 
consent request. 
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Mr. WATT. Mr. Chairman, I was going to offer for the record the 
letter to you and Mr. Frank from Professor Ernest Young. But I as-
sume that is the same letter that is being entered into the record. 

Mr. FRANK. I apologize for preempting North Carolina’s represen-
tation on one of its premier institutions. It is the same guy. 

Mr. WATT. I have to look out for my little brother institution. 
Chairman BACHUS. Without objection, those letters are intro-

duced. And the coalition is actually a coalition of three different fi-
nancial planning groups. 

Mrs. MALONEY. May I have unanimous consent to put my open-
ing statement into the record? 

Chairman BACHUS. Okay. Without objection, all Members’ open-
ing statements will be made a part of the record. 

Ms. Waters? 
Ms. WATERS. I ask unanimous consent to have my opening state-

ment entered into the record. 
Chairman BACHUS. So ordered. With that, we will hear from our 

esteemed panel: Mr. Dale Brown, president and chief executive offi-
cer of the Financial Services Institute; Mr. Thomas Currey, past 
president, National Association of Insurance and Financial Advi-
sors; Mr. Chet Helck, chief operating officer, Raymond James Fi-
nancial, Inc., on behalf of SIFMA; Mr. Richard Ketchum, chairman 
and chief executive officer, the Financial Industry Regulatory Au-
thority; Mr. John Morgan, Securities Commissioner of Texas, on be-
half of the North American Securities Administrators Association; 
and Mr. David Tittsworth, executive director and executive vice 
president, the Investment Adviser Association. 

We welcome all you gentlemen. And Mr. Brown, you can proceed 
with your opening statement. 

STATEMENT OF DALE E. BROWN, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, FINANCIAL SERVICES INSTITUTE (FSI) 

Mr. BROWN. Thank you, Mr. Chairman. I am Dale Brown, presi-
dent and CEO of the Financial Services Institute, and I am pleased 
to express our support for the Investment Adviser Oversight Act. 
We urge the committee at the right time to approve this bill be-
cause it will protect Americans who need investment advice. An ef-
fective regulatory structure for all financial advisers is a critical 
component to building and maintaining the trust of American sav-
ers and investors. FSI’s more than 100 member firms and 35,000 
financial adviser members, most of whom are small businesses, 
work with middle-class investors across America. Our members are 
regulated under both broker-dealer and investment adviser rules. 
They rely on their personal reputations to earn and maintain trust-
ed client relationships. They have a powerful incentive to put their 
client’s interest first and to embrace the highest ethical standards 
and most effective oversight that will bolster their client’s trust. 

These clients are saving and investing for retirement, for their 
children’s educations, and to care for their aging parents. Today, a 
middle-class family who wants professional help with investing 
their kid’s college fund has no real way of knowing if someone is 
checking up on their investment adviser. FINRA might have au-
dited their adviser in the last 2 to 3 years, or that adviser might 
not have seen an SEC examiner since 1999, if at all. 
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American investors should not have to be regulatory experts to 
know whether they are being protected. There are many reasons 
for this unacceptable regulatory gap, but the question today is, how 
do we close it? We believe H.R. 4624 is the best solution for this 
urgent investor protection problem. The bill would shift the respon-
sibility for investment adviser examinations from the SEC to an 
independent regulator paid for by the industry, not taxpayers. This 
would free the SEC to regulate the regulator as it has done for dec-
ades for the brokerage and municipal securities industries, among 
others. 

The Dodd-Frank Act identified this serious regulatory gap. 
Under the status quo, broker-dealers face routine examinations 
every 2 to 3 years. In contrast, the typical investment adviser is 
examined on average once every 13 years. The SEC told this com-
mittee that it had examined only 8 percent of registered invest-
ment advisers in 2011. They also revealed that nearly 40 percent 
have never been examined, not even once. This is not acceptable. 
In its Section 914 study, the SEC called it very unlikely that they 
will ever have the resources to conduct RIA examinations with ade-
quate frequency. Their recommendations laid the groundwork for 
this bill—18 months ago, FSI endorsed FINRA as the best choice 
for an independent industry regulator for retail investment advis-
ers. 

FINRA already has a solid working relationship with the SEC 
and an infrastructure in place that it can adapt quickly to super-
vise and examine RIAs. I am avoiding the term self-regulatory or-
ganization and SRO because frankly they have become misnomers, 
implying that the industry regulates itself. This is simply not true 
under FINRA. FINRA’s governing board is a majority of non-indus-
try public members and their staff are professional experienced 
regulators. We have no illusions that FINRA is a perfect regulator. 
Some of the criticism it is receiving is valid. Many credible observ-
ers, such as the GAO, have documented areas in which FINRA can 
improve its transparency and accountability. FINRA should em-
brace these reforms as it continues to improve as the broker-dealer 
regulator and become the investment adviser regulator. 

The issue of cost associated with H.R. 4624 is important and 
shouldn’t be downplayed. The hard truth is that any remedy for 
this unacceptable regulatory gap will cost money. We have an op-
portunity to solve the problem in a way that does not burden the 
taxpayer and closes this gap quickly and cost-effectively. The Bach-
us/McCarthy proposal does just that. I have many friends in the in-
dustry, including some FSI members, who are adamantly opposed 
to this bill. I respect their views, but the status quo is not accept-
able. So let us work together toward a practical solution that will 
benefit American savers and investors. It is the right thing to do. 

Thank you, Chairman Bachus and Congresswoman McCarthy, 
for taking this critical bipartisan step forward. We urge the com-
mittee to pass this bill as quickly as possible. Thank you very 
much. 

[The prepared statement of Mr. Brown can be found on page 44 
of the appendix.] 

Chairman BACHUS. Thank you. 
Mr. Currey? 
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STATEMENT OF THOMAS D. CURREY, PAST PRESIDENT, NA-
TIONAL ASSOCIATION OF INSURANCE AND FINANCIAL ADVI-
SORS (NAIFA) 
Mr. CURREY. Good morning, Chairman Bachus, Ranking Member 

Frank, and members of the committee. My name is Tom Currey, 
and I am here on behalf of the of the National Association of Insur-
ance and Financial Advisors, or NAIFA. For more than 30 years, 
I have been licensed as a registered representative of my broker- 
dealer, and for more than 10 years, I have been licensed as an in-
vestment adviser representative for my corporate RIA. This is in 
addition to my insurance licenses in Texas and California. 

I appreciate the opportunity to share with you why NAIFA sup-
ports the Investment Adviser Oversight Act of 2012. NAIFA has al-
ways supported smart, balanced regulation that provides consumer 
protections without creating compliance burdens that would im-
pede our members’ ability to serve the middle market. H.R. 4624 
satisfies those criteria. 

NAIFA members are largely small business owners serving the 
middle class. Most of our clients have household incomes of less 
than $100,000, with less than $50,000 invested in financial mar-
kets. And that is true for my practice as well. My clients—who 
span several generations; I am now working with children of some 
of my early clients and even, in some cases, grandchildren—aver-
age between $50,000 and $250,000 investable assets, and almost 
all of them had less than $50,000 to invest before we started work-
ing together on their financial plans. 

In short, we are Main Street, not Wall Street. We help Main 
Street investors achieve their financial goals by offering them fi-
nancial advice and services they can afford. Two-thirds of us are 
broker-dealer registered reps and like me, about 40 percent of the 
registered reps are also investment adviser representatives. Today, 
we spend an average of nearly 530 hours every year on compliance 
and examination costing us more than $8,800 annually, a substan-
tial amount of time and money, since many members may only 
have one additional person on staff. 

Today, the SEC only examines 8 percent of investment advisers 
every year, and one-third of investment advisers have never been 
subject to an SEC compliance exam. FINRA, on the other hand, ex-
amined 57 percent of its broker-dealer members in 2008 and 54 
percent in 2009. NAIFA members are generally audited by their 
broker-dealers annually, but there is no consistent examination 
practice for investment adviser representatives. There is a con-
sensus that the gap between these two regimes should be filled. 

From NAIFA’s perspective, allowing FINRA to serve as the SRO 
for investment advisers is the logical way to fill the gap. The In-
vestment Adviser Oversight Act would get us there. And virtually 
all of our members who are investment adviser representatives are 
also broker-dealer registered, thus, they and the broker-dealers 
with which they are affiliated already are subject to FINRA over-
sight. Requiring broker-dealers and investment advisers to be sub-
ject to two distinct regulatory regimes and corresponding examina-
tion processes is burdensome and unnecessary. 

This is in no one’s interest. Coordination of the rules and exami-
nations for both sides of the business, however, would best serve 
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all constituents’ interest. Simultaneous broker-dealer and reg-
istered investment adviser exams would not only lead to a more ef-
fective examination process; it would be less burdensome and intru-
sive for financial professionals than having to submit to different 
exams at different times in order to comply with the rules and 
schedules of different regulators, or SROs. 

It would clearly be more efficient and cost-effective for NAIFA 
members if FINRA were allowed to expand its current substantial 
examination capabilities to cover registered investment advisers 
than it would be to subject NAIFA members to a new SRO or to 
the SEC to perform this function. 

Our hope is that the final result of this process will be an effi-
cient regulatory scheme that protects middle market investors and 
the professionals who serve them. NAIFA is eager to continue 
working with the committee to ensure that investors are protected 
and have access to competent financial advice and services. Thank 
you very much for the opportunity to present NAIFA’s views to you 
today, and I would be pleased to answer your questions when ap-
propriate. 

[The prepared statement of Mr. Currey can be found on page 73 
of the appendix.] 

Chairman BACHUS. Thank you. 
Mr. Helck? 

STATEMENT OF CHET HELCK, CHIEF EXECUTIVE OFFICER, 
GLOBAL PRIVATE CLIENT GROUP, RAYMOND JAMES FINAN-
CIAL INC.; AND CHAIRMAN-ELECT, THE SECURITIES INDUS-
TRY AND FINANCIAL MARKETS ASSOCIATION (SIFMA) 

Mr. HELCK. Chairman Bachus, Ranking Member Frank, and 
committee members, my name is Chet Helck. I am chairman-elect 
of the Securities Industry and Financial Markets Association, 
known as SIFMA. I also am the CEO of the global private client 
group for Raymond James Financial, which has over 6,000 finan-
cial advisers operating in 2,500 locations in all 50 States, and who 
serve over 2 million client accounts. 

SIFMA supports H.R. 4624 as introduced by Chairman Bachus 
and co-sponsored by Representative McCarthy. We believe this bill 
will result in enhanced oversight of retail investment advisers, and 
thereby better serve and protect individual clients. Over the years, 
the retail advisory services of investment advisers and broker-deal-
ers have converged. Today, broker-dealers provide some of the 
same services as investment advisers. We believe that the same 
services should be held to the same standard. That is why SIFMA 
supports the establishment of a uniform fiduciary standard for bro-
kers and advisers when they provide personalized investment ad-
vice about securities to retail clients. 

We also believe that when brokers and advisers provide the same 
service, they should be subject to the same level of examination 
and oversight. Currently, broker-dealers are subject to FINRA, 
SEC, and State regulation and are generally inspected by FINRA 
biannually, and in larger firms such as ours, much more fre-
quently. Investment advisers, however, are not subject to oversight 
by a so-called SRO and are inspected by the SEC only about once 
every 11 years. This gap in oversight is unacceptable and must be 
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addressed given the billions of dollars of client assets that are en-
trusted to retail investment advisers. Individual clients would be 
better protected by consistent standards for and consistent exam-
ination and oversight of investment advisers and broker-dealers 
that provide retail advisory services. 

We support H.R. 4624 because we believe it will directly benefit 
and protect the investing public. We note that last year, the SEC 
was only able to examine 8 percent of registered investment advis-
ers. Since 2004, the number of SEC examinations has decreased by 
nearly 30 percent and the frequency by 50 percent. To increase the 
frequency of examination to acceptable levels, SEC Commissioner 
Walter stated that the SEC would need to add more than 2,000 ex-
aminers to its advisory program. Of course, individual investor pro-
tection requires more than just proper examination or audit levels. 
The oversight afforded by an SRO would better ensure that retail 
investor advisers develop and maintain policies, procedures, and 
systems necessary to meet the ongoing obligations in their indi-
vidual clients at the highest levels. 

A retail adviser SRO with oversight over the thousands of IRAs 
that are not regularly examined by the SEC today would effectively 
supplement the SEC’s resources in the same way that FINRA sup-
plements the SEC in the oversight of broker-dealers. In our view, 
the so-called adviser SRO option most directly answers the ques-
tion posed by Congress under Dodd-Frank, Section 914, because it 
would, in fact, increase the frequency and number of examinations 
for retail investment advisers. But let us be clear about the term 
‘‘self-regulatory organization,’’ or SRO. 

We need to understand that the term is a misnomer. Here we are 
not asking an industry to self-regulate or police itself. On the con-
trary, today, regulatory organizations like FINRA are independent 
and self-funded and their priority is to protect investors. As re-
cently as 2010, Congress recognized this shift when it expanded the 
Municipal Securities Rulemaking Board’s (MSRB’s) regulatory au-
thority and remodeled the MSRB’s board of directors after FINRA’s 
as a majority public board. 

Today, the term ‘‘independent self-funded regulatory organiza-
tion,’’ or IRO, is the more accurate way to describe and convey the 
integrity and quality of the modern financial services regulatory or-
ganization. This is the type of regulatory organization that H.R. 
4624 would authorize and that we would support. At the same 
time, we should recognize that this bill represents a key oppor-
tunity to improve upon the existing SRO regime, to improve upon 
FINRA, and to take what is working well at FINRA and other 
SROs and build upon it to create an optimal regulatory organiza-
tion for retail investment advisers. 

Specifically, we support the bill’s approach to the rulemaking 
process for adviser SROs and the requirement for the SRO to con-
sider costs and benefits. We do believe, however, that the cost-ben-
efit requirements should be enhanced to improve the transparency 
and accountability of the SRO. We also believe that both rule-
making procedures and cost-benefit requirements should be equally 
extended and applied to broker-dealer organizations like FINRA. 

In closing, we support H.R. 4624 because it creates a retail ad-
viser SRO that will increase the amount and frequency of oversight 
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to an appropriate level and also help ensure a uniform level of 
oversight consistent with uniform standard of care for brokers and 
advisers. Accordingly, we fully expect the bill will better protect 
and serve individual clients. Thank you. 

[The prepared statement of Mr. Helck can be found on page 81 
of the appendix.] 

Chairman BACHUS. Thank you. 
Mr. Ketchum? 

STATEMENT OF RICHARD G. KETCHUM, CHAIRMAN AND 
CHIEF EXECUTIVE OFFICER, THE FINANCIAL INDUSTRY 
REGULATORY AUTHORITY (FINRA) 

Mr. KETCHUM. Thank you. Chairman Bachus, Ranking Member 
Frank, and members of the committee, I am Richard Ketchum, 
chairman and CEO of the Financial Industry Regulatory Authority, 
or FINRA. On behalf of FINRA, I would like to thank you for the 
opportunity to testify today. No one involved in regulating securi-
ties and protecting investors can be satisfied with a system where 
only 8 percent of investment adviser firms are examined each year 
by the SEC. Yes, that is the system we have today. It is an unac-
ceptably low level of oversight and represents a major gap in inves-
tor protection. The many Americans who choose to invest through 
advisers deserve better. Further, because broker-dealers and in-
vestment advisers operate under vastly different levels of over-
sight, firms offering similar services can arbitrage regulation. They 
may simply choose the form of registration that offers the least 
oversight and minimizes the risk of enforcement against mis-
conduct. 

H.R. 4624 represents a direct bipartisan response to this problem 
and would help fill the gap in the protection of investment adviser 
clients. Specifically, the legislation addresses the current lack of 
government resources and allows self-regulatory organizations to 
assist in providing closer and more regular oversight of investment 
advisers who serve predominantly retail customers. 

The SEC oversees more than 12,000 investment advisers, but in 
2010 conducted only 1,083 exams of those firms due to lack of re-
sources. This means that the average registered adviser could ex-
pect to be examined less than once every 11 years. Further, ap-
proximately 38 percent of advisers registered with the SEC have 
never been examined. By contrast, the SEC and FINRA examine 
more than 50 percent of broker-dealers annually. 

The SEC study on investment adviser exams released last year 
concludes that the Agency will not have sufficient capacity in the 
near or long-term to conduct effective examinations of registered 
investment advisers with adequate frequency. This gap in invest-
ment adviser oversight is a significant threat to the protection of 
advisory clients and should be addressed as quickly as possible. 
The bipartisan legislation introduced by Chairman Bachus and 
Congresswoman McCarthy would establish SEC authority for des-
ignating adviser SROs and set a framework of requirements for 
any entity designated as such. 

These requirements would ensure that the oversight by any ad-
viser SRO reflect the nature and diversity of the investment advi-
sory industry and ensure that investment advisers are examined 
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regularly. H.R. 4624 would guarantee that adviser SROs perform 
regular examinations on investment advisers while not imposing 
unnecessary burdens. The legislation would also provide assurance 
that a registered representative who wears two hats could not es-
cape inspection as an investment advisory representative even 
while being subject to SEC oversight as a broker-dealer—SRO over-
sight as a broker-dealer representative. 

In addition, the legislation would also ensure that the Invest-
ment Advisers Act is enforced and that those advisers who commit 
serious offenses will be disciplined, and if necessary, removed from 
the industry. 

It is important to note the important consideration the bill gives 
to SRO structure and oversight. The legislation sets out criteria for 
governance that would require any adviser SRO to have a majority 
public board. It also includes members of the investment adviser 
industry. Also, the legislation establishes a high standard for SEC 
approval of SRO rules in the adviser area and a requirement for 
consultation with the SEC in developing an examination program 
for investment advisers. 

We support that approach. The concept of an SRO for investment 
advisers is not a new one. The SEC recommended establishing an 
investment adviser SRO in the special studies securities markets 
conducted in 1963. In 1989, the Commission submitted legislation 
to Congress that would authorize an SRO for investment advisers. 
In the nearly 5 decades that have passed since the adviser SRO 
concept was first introduced, protections afforded to investors have 
only waned. It is clear that none of the approaches taken during 
that time have allowed oversight to keep up with the growth in the 
adviser industry. 

This situation must be addressed in a way that delivers real and 
timely results for investors. Just as FINRA, the SEC, and the 
States work together in overseeing broker-dealers, we believe gov-
ernment regulators and SROs could have the same valuable col-
laboration relative to investment advisers. Providing the SEC au-
thority to designate one or more SROs to assist in overseeing in-
vestment advisers is the most practical and efficient way to address 
this critical resource and investor protection issue. 

Finally, Mr. Chairman, let me end by addressing the very legiti-
mate concerns raised by a number of members of the committee 
with respect to the impact on small investment advisers. Let me 
be clear, the bill provides that with respect to any State program 
that has an active exam program, the SRO would not engage in 
oversight examinations. I want to assure you that with respect to 
any members of FINRA of an investment adviser—SRO, that we 
would expect that fees for those entities with respect to States that 
have an active program to be extremely low. As an example of that, 
out of our less than 5,000 firms, 1,700 of those firms paid less than 
$1,000 in 2011 as a matter of fees. I can assure you that we would 
look as well for those compliant investment advisers who are sub-
ject to active State oversight to pay extremely low fees. Thank you 
very much. I look forward to answering any questions you may 
have. 

[The prepared statement of Mr. Ketchum can be found on page 
94 of the appendix.] 
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Chairman BACHUS. Thank you. 
Commissioner Morgan? 

STATEMENT OF JOHN MORGAN, SECURITIES COMMISSIONER 
OF TEXAS, ON BEHALF OF THE NORTH AMERICAN SECURI-
TIES ADMINISTRATORS ASSOCIATION, INC. (NASAA) 

Mr. MORGAN. Good morning, Chairman Bachus, Ranking Mem-
ber Frank, and members of the committee. I am John Morgan, the 
Securities Commissioner of Texas and a member of the North 
American Securities Administrators Association, NASAA, the asso-
ciation of State and provincial securities regulators, and I am hon-
ored to be here today on behalf of NASAA to discuss H.R. 4624. I 
would like to emphasize just a few points and I would like to do 
so by using my State as an example. Texas is different in some 
ways from other States, but the same in many others. It is known 
for having a tough securities law enforcement program. And the 
number of indictments and convictions for securities fraud and re-
lated offenses every year is a reflection of that. But it is also a 
State that works to strike a regulatory balance that is not overly 
burdensome and fosters economic development while maintaining 
important investor protections. 

It is home to about 1,100 investment advisers registered and reg-
ulated solely by Texas. And just like other States, the firms reg-
istered in Texas are located in communities throughout the State. 
These are not just in the big cities. They are in places like Flint, 
Jacksonville, Beeville, Alice, and Farwell, where small firms are 
working in their communities to help residents meet financial goals 
and save for college educations and retirements. 

And these are small businesses where cost really matters. Many 
have investor assets under management of $5 million to $10 mil-
lion, and for them, charging the usual 1 percent to 1.25 percent 
management fee realizes an income of $50,000 to $125,000, and 
that is before rent, salaries, taxes, insurance, utilities, and other 
costs of compliance. Costs of compliance in Texas include a $275 
registration fee each year, and keeping up with the extensive State 
regulations requiring maintenance of records, regulatory reporting, 
supervision, disclosure to clients, advertising, and custody of client 
funds. 

They must also find ways to keep up with changes to those regu-
lations when they occur. And just as is the case with other States, 
these firms are subject to inspections. In Texas, these are on-site, 
unannounced inspections, and generally occur on a 5-year cycle. 
But additional funding approved during the last session of the 
Texas legislature should enable the agency to improve the cycle to 
about 4 years going forward. That is good, but it is not as good as 
some other States with 1- to 3-year inspection cycles. A recent sur-
vey of NASAA jurisdiction shows that 89 percent of States conduct 
on-site inspections on a formal cycle of 6 years or less. 

There are a very small number of States that take a different ap-
proach. These States may benefit from the ability going forward to 
augment their examination capabilities, but that should be studied, 
tailored to the needs of that jurisdiction, and addressed at the di-
rection of that jurisdiction. H.R. 4624, as drafted, would require 
firms already well-regulated by the States to become members of 
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a self-regulatory organization. That is not necessary. There is no 
regulatory gap there. But worse is the requirement of membership 
costs and ongoing costs of compliance with the new self-regulatory 
organization. 

Much has been said in recent weeks regarding the potential cost 
burden on investment advisers generally, although it is unclear the 
size of the burden on State-registered investment advisers. One 
thing is known, the economics for many State-registered invest-
ment advisers plainly indicates that it is perilous for these firms 
to be forced to bear the weight of another layer of regulation and 
cost, particularly when it is unnecessary to do so. I have heard 
from a group of these firms in Texas who are very worried about 
this, and I have also spoken to individuals who help State-reg-
istered firms remain in compliance. 

The chorus is the same. There is regulatory fatigue. These small 
firms have already undergone significant regulatory changes and 
they just want to be able to focus on the markets and on their cli-
ents. They have said that small advisers will see the advent of a 
new regulatory body as the final straw, and will simply close their 
doors, and those are their exact words. A survey of investment ad-
visers registered in Massachusetts released last week by Secretary 
of the Commonwealth William Galvin showed that about 40 per-
cent responding to the survey provided comments suggesting that 
the bill as presently drafted would force them out of business. 

Mr. Chairman, Texas and Massachusetts are very different 
places, but the message I am hearing from investment advisers is 
the same, as heard by Secretary Galvin. The unintended con-
sequence of H.R. 4624 as presently written may be that of a job 
killer. There is a belief strongly held where I come from that regu-
latory oversight should be effective and not unduly burdensome. 
And the States that do this work as I have described are per-
forming that work in that exact way with respect to investment ad-
viser regulation, and they absolutely need to be excluded from 
whatever solution is created to address the regulatory gap that has 
been identified at the Federal level. Thank you for the opportunity 
to speak with you today. 

[The prepared statement of Commissioner Morgan can be found 
on page 103 of the appendix.] 

Chairman BACHUS. Thank you. 
Mr. Tittsworth? 

STATEMENT OF DAVID G. TITTSWORTH, EXECUTIVE DIREC-
TOR AND EXECUTIVE VICE PRESIDENT, THE INVESTMENT 
ADVISER ASSOCIATION (IAA) 

Mr. TITTSWORTH. Chairman Bachus, I greatly appreciate the op-
portunity to provide our views today. Our organization represents 
SEC-registered investment advisory firms. Our members serve a 
wide range of clients, from individuals, trusts, and families, to en-
dowments, charities, foundations, State and local governments, 
pension funds, mutual funds, and private funds. Our diverse mem-
bership provides a broad spectrum of advisory services on behalf of 
their clients. They perform a critical role in helping investors 
achieve their financial goals. When provisions of Dodd-Frank are 
implemented this summer, there will be about 10,500 SEC-reg-
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istered investment advisers. It is critical to remember that most of 
these firms are small businesses. More than half employ fewer 
than 10 employees, and more than 85 percent employ fewer than 
50 employees. 

It is also important to understand that investment advisers are 
already comprehensively regulated. Our written statement outlines 
the rigorous and extensive regulations and laws that all invest-
ment advisers must adhere to no matter their size or resources. 
Additional regulations are not needed to address the issue at hand. 
Indeed, the issue at hand is clear: to find the best way to strength-
en investment adviser oversight. We strongly support efforts to en-
hance SEC inspections. Our members know that effective and ro-
bust oversight is essential to investor protection and confidence. 

While the SEC has taken steps to improve its program, we be-
lieve more can and should be done. Section 914 of Dodd-Frank di-
rected the SEC to study how to enhance adviser examinations. The 
report issued last year is very instructive. It sets out three options: 
investment adviser user fees; an SRO for advisers; or extending 
FINRA’s jurisdiction to dually registered firms. Of these options, 
the report suggests that user fees have the greatest advantages, 
and we agree. 

We have reviewed H.R. 4624 as recently introduced by Chairman 
Bachus and others. The bill mandates membership in a nongovern-
mental SRO for many SEC-registered, as well as all State-reg-
istered investment advisers. The bill would subject thousands of 
advisory firms to broad rulemaking, inspection, and enforcement 
authority by an SRO, in all likelihood, FINRA. 

We strongly oppose H.R. 4624. Outsourcing the SEC’s respon-
sibilities to an SRO is not the most efficient or effective way to en-
hance adviser oversight. The substantial drawbacks to an SRO out-
weigh any potential benefits. These drawbacks include insufficient 
transparency and accountability as well as greater costs. 

Other organizations agree with our position. Indeed, many di-
verse groups, including the U.S. Chamber of Commerce, GAO, the 
Cato Institute, and the Project on Government Oversight have 
catalogued the drawbacks, costs, and inefficiencies of the SRO 
model, and FINRA in particular. H.R. 4624 unfairly targets small 
businesses. Because of exemptions in the bill, smaller advisers are 
singled out for additional regulation and costs, while larger advis-
ers are unaffected. The substantial costs and bureaucracy of an ad-
ditional, unnecessary layer of SRO regulation and oversight would 
have a significant adverse impact on small businesses and job cre-
ation. The bill would also result in inconsistent regulation and en-
courage regulatory arbitrage. 

As documented in a recent Boston Consulting Group report, the 
cost of FINRA oversight will be significantly greater than an incre-
mental increase in SEC resources. And at any rate, the SEC will 
incur additional costs to exercise appropriate oversight of FINRA. 
The much better alternative is to build on the SEC’s examination 
program. The SEC, a governmental regulator accountable to Con-
gress and the public, has more than 7 decades of experience and 
expertise regulating and inspecting investment advisers. To 
achieve more robust oversight, we would support legislation impos-
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ing appropriate user fees on SEC-registered investment advisers in 
lieu of an SRO. 

This legislation should specify that user fees will be solely dedi-
cated to an increased level of advisory examinations, and it should 
also include reporting and review requirements to ensure full ac-
countability and transparency. 

Thank you again for the opportunity to testify. I would be happy 
to answer any questions. 

[The prepared statement of Mr. Tittsworth can be found on page 
115 of the appendix.] 

Chairman BACHUS. Thank you. 
Before I ask questions, I do want to clarify two things. Mr. 

Tittsworth, I think you and I disagree on whether the U.S. Cham-
ber of Commerce opposes this legislation. I think I heard you say 
that. 

Mr. TITTSWORTH. Mr. Bachus, I don’t think that they have taken 
a particular view on this legislation. The Chamber of Commerce 
issued a report last summer— 

Chairman BACHUS. On SROs? 
Mr. TITTSWORTH. —and it was very critical of SROs and FINRA. 
Chairman BACHUS. On their cost? 
Mr. TITTSWORTH. Yes, sir. 
Chairman BACHUS. I agree, but they have not taken a position 

against this bill. 
Mr. TITTSWORTH. To my knowledge, that is correct. 
Chairman BACHUS. And I think you said the SEC in their report 

indicated that they favored user fees, but I have never read that 
either. 

Mr. TITTSWORTH. I understand that. I guess different people will 
come to different conclusions. What I said in my statement is that 
the report suggests there are the greatest number of advantages to 
user fees. 

Chairman BACHUS. It actually suggests that is the better path? 
Mr. TITTSWORTH. That is correct. 
Chairman BACHUS. Does it say that, or is that your interpreta-

tion of it? 
Mr. TITTSWORTH. That is my interpretation. I would be happy to 

stand by that. 
Chairman BACHUS. Yes, I have read it, and I don’t see that. But, 

reasonable people can disagree. 
You talk about a user fee, that you are advocating a user fee 

being paid by investment advisers. That would be an increased 
cost, would it not? 

Mr. TITTSWORTH. Absolutely. 
Chairman BACHUS. How much do you envision that a small in-

vestment adviser would pay? 
Mr. TITTSWORTH. That is a great question, Mr. Chairman. I 

guess the answer is: what is the additional total cost divided by the 
number of firms that would have to pay the fee? And then I think 
it would have to be adjusted based on other factors: the size of the 
firm; complexity; risk factors; and those types of things. 

Chairman BACHUS. But if under the SRO—and I know Mr. Stiv-
ers has a suggestion, an amendment to make a de minimis fee for 
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small investment advisers to the SRO. Would you be opposed to a 
de minimis fee? 

Mr. TITTSWORTH. I think that it is always hard to support any 
fees. The bottom line is, whatever approach you are going to take 
here, there are going to be additional costs. Somebody is going to 
have to bear those costs. So I think that while we particularly ap-
preciate the problems of small businesses with less resources, I 
think that spreading the pain, if you will, is something that is 
going to have to happen. 

So again, I think you have to look at the total cost and divide 
that by the total number of companies that would have to pay ei-
ther to the SEC or to Mr. Ketchum and FINRA. 

Chairman BACHUS. Mr. Ketchum, the Boston Consulting Group, 
Mr. Tittsworth and, I think, two other organizations, you all fund-
ed a study that they made, and they were critical of the costs of 
what you all were charged. Did they ever approach you and ask 
you for information on the potential costs? 

Mr. KETCHUM. No, they did not. They never talked to us once to 
understand our exam program or to have any understanding of 
how we would conduct a program with respect to investment advis-
ers if we were authorized as a self-regulatory organization. 

Chairman BACHUS. How did they create their estimate without 
talking to the SRO? 

Mr. KETCHUM. I honestly can’t imagine. They used a variety of 
assumptions, one of which was that, notwithstanding the fact that 
FINRA had standing an examination program for broker-dealers 
with offices around the country, with the technology to support it, 
and notwithstanding the fact that approximately 87 percent of the 
registered individuals who were registered as investment advisers 
are affiliated with a broker-dealer, that there would essentially be 
virtually no synergies, they were wrong with that. 

They also made the assumption—because there is much to what 
Mr. Tittsworth says about the different environment and different 
business model of an investment adviser and how they interact 
with customers, they made the assumption that the cost would es-
sentially be the same to look at investment adviser compliance as 
it would be for broker-dealer compliance. 

Our evaluation from the way we approach risk-based exams and 
the like again was very different from theirs. So our conclusions 
were start-up costs that were trivial compared to what they sug-
gested and annual costs that were less than one-third of what they 
suggested. 

Chairman BACHUS. All right. Commissioner Morgan, I under-
stand Texas does have a robust examination process, but Georgia, 
Minnesota, West Virginia, and Michigan have no examinations 
whatsoever, no on-site examinations. And I am being told that New 
York doesn’t even have an exam program. But I do understand, I 
acknowledge you all are doing a good job, and I think that there 
ought to be—particularly if it was a de minimis fee, and I am not 
saying an amount—but something that the States could be satis-
fied with, or maybe some credit for States which have a vigorous 
program. 

But I would like to work with you further and explore with 
maybe you and Mr. Ketchum and these other men, the stake-
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holders, including Mr. Tittsworth, that you all continue to pursue 
this, because obviously if there can be some agreement among 
yourselves, it would be, I think, obviously more desirable and bene-
ficial than the Congress simply dictating something. 

I know that Joe Borg, the director of the Alabama Securities 
Commission, has some concerns about coordination. I think all the 
Members, both Republican and Democrat, are sensitive to the cost 
to investment advisers, because all else being said, I think it is like 
with any other thing: 95 percent of the people, 98 percent of the 
people are doing nothing wrong except serving their members, and 
there are always a few bad actors, unfortunately. That is why you 
have to have enforcement of some kind. 

Mr. MORGAN. NASAA would be happy to work with the com-
mittee on the issue relating to the very small number of States. 

Chairman BACHUS. And I don’t know if you know, but I was one 
of the ones who advocated expanding State jurisdiction and going 
up on that, giving you more jurisdiction. And although you all— 
Texas has a lot of money, like North Dakota, but there are States 
that are not funding anywhere near the level that Texas is. 

But my time has expired. 
Ms. Waters? 
Ms. WATERS. Thank you very much, Mr. Chairman. 
I would like to direct a question to Mr. David Tittsworth, execu-

tive director and executive vice president, Investment Adviser As-
sociation. There has been a lot of discussion of the cost of a user 
fee approach to investment adviser regulation versus establishing 
this self-regulatory organization. I know that the organization com-
missioned one study by the Boston Consulting Group, and FINRA 
has its own competing study. 

So let us just put aside the cost here for a moment. Independent 
of cost, why does your organization support a user fee model rather 
than an SRO model? I think that in the testimony, you described 
some of this, and I want to make sure that I understand why there 
would be any consideration—this particular legislation—in estab-
lishing the SROs that would have some oversight, I suppose, with 
the States, and that businesses, particularly concerned about small 
businesses, would be paying maybe a registration fee to the State 
and then to the SRO. Dodd-Frank, I think, basically did—allowed 
us to raise the threshold for these small businesses from $25 mil-
lion to, I think, about $100 million, and it seems as if the States 
would be able to handle that adequately without an SRO. So ex-
plain to me, why does your organization basically support a user 
fee model rather than this SRO model? 

Mr. TITTSWORTH. Thank you, Ms. Waters. 
We do support appropriate user fee legislation because it would 

be the most direct, the most efficient, and the most effective way 
to enhance investment adviser oversight. 

And I might add, an appropriate user fee provision, in our view, 
would have several elements. It should be in lieu of an SRO. In-
vestment advisers should not have to pay both the SEC user fees 
and an SRO. It should be absolutely dedicated to an enhanced level 
of oversight, so it would be something in addition to the SEC’s cur-
rent, baseline level. And you would have to have a review mecha-
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nism so that all of you, and us, and the public can measure wheth-
er or not the SEC is using this money for the intended purposes. 

Ms. WATERS. I am not sure whether you are actually aware that 
I am drafting legislation that would allow the SEC to collect user 
fees to enable the examination of investment advisers. I don’t know 
if you have had an opportunity to look at the draft that we are put-
ting together and whether or not you have any suggestions for 
making sure that we are accomplishing exactly what Dodd-Frank 
basically recommended. Have you taken a look at that? 

Mr. TITTSWORTH. Yes, ma’am. I appreciate your efforts and we 
would be happy to continue our discussions and would love to sup-
port an appropriate user fee provision. 

Ms. WATERS. Thank you, Mr. Chairman. I have no additional 
questions. I yield back the balance of my time. 

Chairman BACHUS. Thank you. 
Mrs. Biggert? 
Mrs. BIGGERT. Thank you, Mr. Chairman. I yield 30 seconds to 

the chairman. 
Chairman BACHUS. Thank you. 
Ranking Member Frank mentioned JPMorgan and the $2 billion 

loss, but let me put that in perspective. No public member investor 
or taxpayer lost a dime. Madoff was $46 billion, and yet we choose 
to talk about JPMorgan. Sanford was $8 billion, 4 times as much 
loss, but, again, it was investors’ money, it was people’s pension 
funds. 

This JPMorgan loss of their own money, which represented about 
$1 out of every $1,000 that they have as assets, I think is moti-
vated principally by people wanting more regulations on all the 
regulations we have. That is why we keep hearing about 
JPMorgan. I think there is an agenda there. 

But no taxpayer money, no member of the public loss money. We 
ought to be more concerned about Solyndra and that $500 million 
of total loss that was taxpayer money. I am concerned about tax-
payers and investors. I am not concerned about an individual or 
companies losing their own money as long as it doesn’t jeopardize 
the system, and it is quite a stretch to continue to talk about that 
as any threat to our bank— 

Ms. WATERS. Would the gentleman yield? 
Chairman BACHUS. Mrs. Biggert? 
Mrs. BIGGERT. Reclaiming my time, because I do have questions. 
I have heard from a number of small advisory firms in my dis-

trict that they fear that if they are regulated by an SRO, they will 
be subject to costly new regulations and fees that could put them 
out of business, and then there are fewer jobs, and no job creation. 

The objective of H.R. 4624 is to increase investor protection by 
increasing the frequency of exams of investment advisers. It is an 
important objective, but it is equally as important that we strike 
the right balance so that small advisory firms are not dispropor-
tionately affected. 

This question is for Mr. Tittsworth. You seem to be in the hot 
seat today. It is my understanding that SROs like FINRA are not 
required to go through a formal rulemaking process, unlike Federal 
regulators, and also don’t conduct any meaningful economic anal-
ysis of rules. And like the Consumer Financial Protection Bureau, 
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SROs are not regulators subject to appropriations or directly and 
regularly accountable to Congress. Would it make sense to require 
SROs to conduct a more robust cost-benefit analysis on rule-
making? 

Mr. TITTSWORTH. Absolutely, Ms. Biggert. And I believe in H.R. 
4624, there is a very meager swipe at that issue. But from our 
reading of it, it does not require FINRA or an SRO to conduct a 
cost-benefit analysis. And most importantly, our reading is that 
there is no remedy in case the SRO does not conduct an appro-
priate cost-benefit analysis. So you can sue the SEC, and they have 
been sued in court, for lack of a cost-benefit analysis, but I don’t 
think under the legislation, at least as we read it, that you would 
have that option with FINRA or an SRO. 

Mrs. BIGGERT. Okay. Would it be possible to achieve the goals of 
H.R. 4624 by allowing an SRO like FINRA to have a targeted set 
of authorities to examine investment advisers and enforce SEC-pro-
mulgated rules? 

Mr. TITTSWORTH. I think deleting the rulemaking authority for 
an SRO from the bill would be an improvement because that would 
certainly mitigate the opportunity to have a different set of regula-
tions than the SEC. But I think there are still drawbacks, and part 
of that is an examination program should inform regulatory poli-
cies. So I don’t think it would be good to separate those two func-
tions and put them in two different entities. 

And at any rate, the SEC is going to bear significant costs in 
overseeing FINRA, and I think that is a point that may be lost in 
this whole debate. But the SEC is being criticized for not doing 
enough to oversee FINRA, and this bill would require even greater 
expenditure to achieve that. 

Mrs. BIGGERT. Having the SEC-promulgated rules, would this 
provide firms, especially the small advisory firms, some certainty 
and transparency and cost-benefit analysis in their rulemaking 
while increasing oversight of the investment advisers? 

Mr. TITTSWORTH. Yes. Having one set of rules is always most de-
sirable in terms of having regulatory certainty. 

Mrs. BIGGERT. I think maybe you answered this: How do we ad-
dress small advisory firms’ concerns about costly fees that could re-
sult from the bill? 

Mr. TITTSWORTH. We would propose that a user fee approach 
would be much less costly, whether it is for small businesses or 
other investment advisers. 

Mrs. BIGGERT. All right, then, Mr. Morgan, is H.R. 4624 clear 
about which entity, the SEC or an SRO, would conduct audits of 
State regulators’ exams of investment advisers? 

Mr. MORGAN. It appears that it contemplates that an SRO would 
do it, but it is NASAA’s position that we should be excluded from 
this altogether for the reasons that I stated. 

Mrs. BIGGERT. Doesn’t the bill require State security regulators 
to report annually to a private-sector entity such as SROs? 

Mr. MORGAN. Yes, it does require that. 
Mrs. BIGGERT. And I have heard that the bill would then dele-

gate to an SRO the authority to oversee States, and there are State 
sovereignty and constitutional concerns. 
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Mr. MORGAN. There has been an argument made about the con-
stitutionality of that, and from NASAA’s perspective it seems com-
pletely inappropriate. The State is reporting to a private entity. It 
is being required to disclose its exam methodology. The SRO is al-
lowed to comment on that plan, and this would not be a disin-
terested party that would be commenting on the plan. 

Mrs. BIGGERT. Given these concerns, should the bill make clear 
that the SEC, a Federal agency, should be tasked with the function 
of oversight of State security regulators’ regulation of investment 
advisers? 

Mr. MORGAN. The States would have that authority. It shouldn’t 
be the other way around where the States are reporting to the 
SRO. 

Mrs. BIGGERT. All right. Thank you. I yield back. 
Chairman BACHUS. Mrs. Maloney? 
Mrs. MALONEY. Thank you very much. I would first like to thank 

all the panelists for their testimony. 
And I would like to ask Mr. Ketchum and Mr. Brown to respond 

to Mr. Tittsworth’s statement that the bill inappropriately targets 
small businesses with additional costs and regulations. It would 
seem to me that we would want to share the burden. But if the bill 
apparently exempts large investment advisers, it also exempts cer-
tain advisers based on the size of institutional assets, and it ap-
pears to allow them to choose one regulator over another, which I 
don’t feel is a good policy, because I think you should have one reg-
ulator. 

But I am concerned about inappropriately putting the burden of 
the cost on the small businesses, and my question is directed in 
that area, but also why are these other areas—there are three or 
four areas that are exempted, and what is the policy reason for ex-
empting large institutions over smaller institutions? It just seems 
unfair. 

But Mr. Ketchum first, then Mr. Brown, and, Mr. Tittsworth, if 
you would like to respond, as well? 

Mr. KETCHUM. Sure, Congresswoman. Let me respond to both of 
your questions. 

First, from the standpoint of small advisers, as I indicated in my 
opening statement, with respect to small advisers and the par-
ticular concern that Mr. Morgan articulates very well, with respect 
to any State program that meets the requirements to have an ac-
tive examination program, we would entirely support an amend-
ment that any SRO fee be de minimis, certainly with respect to any 
entity that does not have serious compliance problems, entirely 
supportive. 

I would note, as I said before, that over 1,700 members of our 
less than 5,000 members pay less than $1,000 in fees to FINRA. 
We would support a de minimis standard. 

Secondly was your concern about— 
Mrs. MALONEY. Do you support the exemptions, that larger firms 

should be exempt? 
Mr. KETCHUM. I did want to address that as well. First a clari-

fication. I don’t—certainly my reading of the bill does not exempt 
large investment advisers. It provides exemptions for those advis-
ers that provide advice to mutual funds or unregistered funds, and 

VerDate Nov 24 2008 12:09 Feb 15, 2013 Jkt 076103 PO 00000 Frm 00029 Fmt 6633 Sfmt 6633 K:\DOCS\76103.TXT TERRI



24 

it provides exemptions with respect to entities that are predomi-
nantly providing advice to institutional investors. 

My experience from— 
Mrs. MALONEY. So they are exempted, correct? They are exempt-

ed. 
Mr. KETCHUM. —working at a large firm is that indeed the cus-

tomer retail-facing side of the business that provides investment 
advice for retail investors, still very large, is combined with the 
broker-dealer in an entirely separate corporation. I do agree there 
is a potential that the exemptions are too broad now. I appreciate 
the point you made and that Chairman Bachus made. We would 
be pleased to work with the committee to ensure that the exemp-
tions don’t result in customer-facing large investment advisers 
being outside. 

Mrs. MALONEY. Also the ability to choose your regulator. 
Mr. KETCHUM. That would be one possible way to address this. 
With respect to the holding company exemptions that are built 

into here, there is a specific inability for the SEC to determine that 
it inappropriately exempts an entity or a related entity in a com-
pany. 

Mrs. MALONEY. It seems like we might legislate that. Why do we 
have to rely on the SEC? 

Mr. Brown, do you have any comments on that? 
Mr. BROWN. Thank you for the opportunity. 
Two quick thoughts on the issue of choosing another regulator. 

We have seen a trend in the industry for years of that already hap-
pening because of the disparity between the frequency of exec 
exams of RIAs both at the State and Federal level and the fre-
quency of examination on the broker-dealer side. We certainly 
wouldn’t want to support new legislation that would accelerate 
that, so we would expect to work with the committee to address 
that legitimate concern. 

I agree with Mr. Ketchum we need to take a look at the exemp-
tions, the support, the intent to make sure that this increases ex-
aminations for retail investment advisers. They are the ones that 
don’t have frequent enough examinations. The SEC, in my under-
standing, is already rigorously examining institutional advisers, 
mutual funds, etc., and we support working with the committee to 
identify the right balance on the exemptions so we close the regu-
latory— 

Mrs. MALONEY. It seems to me that if we are going to have the 
right balance, everybody should bear the burden somewhat. Why 
should someone not have to pay the fee if there is going to be a 
fee to support this to FINRA or the SEC? 

I would like to ask a question about transparency, since really 
the heart of the whole Dodd-Frank bill was to bring sunlight into 
transactions. There have been some transparency concerns that 
were raised by people because FINRA rules are not subject to the 
Administrative Procedures Act (APA), which requires the standard 
notice-and-comment period, which is very important in—really in 
the House of Representatives, and regulated members have little 
insight as to how FINRA makes regulatory decisions. So I am con-
cerned about the transparency, and I would like to see if Mr. 
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Tittsworth would like to talk about the transparency challenge, and 
really anyone else. 

Chairman BACHUS. We are over the time, but if you have a 10- 
or 20-second response, Mr. Tittsworth, you may give it. 

Mr. TITTSWORTH. Ms. Maloney, I think that the Project on Gov-
ernment Oversight letter that was produced last week, and that I 
believe was introduced into the record earlier today, would provide 
a very sound response to your question about transparency. It is 
an important question. 

Mr. KETCHUM. Congresswoman Maloney, let me just clarify that, 
in fact, all FINRA rules get published—or all substantive ones get 
published twice for comment. We publish once generally before we 
file with the SEC, and then it is published again by the SEC, and 
the SEC must approve it. So while not subject to the Administra-
tive Procedures Act, it is subject to provisions that require public 
comment, require specific findings of the SEC, including findings 
that can relate to costs and benefits, and this bill even provides 
greater clarity with respect to the SEC’s responsibilities. 

Chairman BACHUS. Thank you. 
Mr. Garrett? 
Mr. GARRETT. I thank the chairman and the panel. 
Just a couple of questions actually, and the first question goes 

to the whole panel, but I think I will start with Mr. Ketchum. 
It is my understanding that as current law states, there is no— 

and Mr. Tittsworth touched on this—requirement under law for a 
cost-benefit analysis to be done by FINRA, although obviously the 
regulations that you just set out of the procedure to go through 
may very well have a significant impact upon the economy, and 
also the member companies as well. And as you know, I have a 
piece of legislation that would do this for the SEC. 

So I would ask you, is this an appropriate time, then, in any leg-
islation—whether it is this bill, modify this bill or some other bill— 
to include that in the statute? 

Mr. KETCHUM. I think it is certainly an appropriate time to clar-
ify the self-regulatory organizations’ responsibility to both focus on 
costs, measure that versus benefits, evaluate alternatives, and for 
the SEC to evaluate that clearly with respect to their review. I 
think the SEC has been pretty clear lately that is how they ap-
proach even our rules with respect to our existing self-regulatory 
organizations. I think this bill is even clearer, and I view it entirely 
as our responsibility to look at those and to carefully evaluate al-
ternatives that may have lesser costs. 

Mr. GARRETT. Would any other member of the panel like to 
chime in there on the necessity in statute form for this? 

Mr. TITTSWORTH. If I may, Mr. Garrett? 
Mr. GARRETT. Sure. 
Mr. TITTSWORTH. I apologize for dominating the discussion here, 

but, again, our reading of H.R. 4624 is that it does not require 
FINRA to conduct a cost-benefit analysis. And there is certainly no 
remedy other than maybe the SEC taking FINRA to task if they 
don’t do the analysis. 

Mr. GARRETT. Okay. Thank you. 
Aside from that one issue that I sort of harp on all the time, this 

is for the rest of the panel as well, the bill does go into some pre-
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scriptive—I will use the words ‘‘prescriptive language’’ as to what 
the SEC can do—look at as far as whatever the SRO would be 
going forward. Is that list exhaustive enough or too exhaustive? Is 
there something else? Should the legislation be more prescriptive 
or less prescriptive with regard to a potential new SRO? 

Mr. HELCK. We pointed out in our comments that we felt like the 
rules should be extended to amend the 1934 Act and apply to 
FINRA so that there would be a requirement for transparency and 
cost-benefit analysis that would be consistent among all providers, 
and therefore broker-dealers should be affected by that as well as 
investment advisers. 

Mr. GARRETT. Okay. Mr. Brown? 
Mr. BROWN. Two quick comments. First, we would agree with ex-

tending the provisions to the broker-dealer side of FINRA. And sec-
ond, we have supported your legislation that you have put forth to 
require regulatory reform in a cost-benefit analysis. That is appro-
priate. 

Mr. GARRETT. Thank you. 
I will end with Mr. Tittsworth on just two points. First of all, 

what is the percentage of investment advisers who are stand-alone 
or investment advisers who are tied with a broker-dealer? 

Mr. TITTSWORTH. I believe out of the 12,000 currently registered 
advisers, which as you know will soon drop to around 2,600, that 
2,700 are affiliated. That would include 580 dually registered firms. 
I believe that is in the ballpark. 

Mr. GARRETT. And is there—so for the percentage of them that 
are already under FINRA that—at least the broker-dealer section 
of them are, right? How would that work, in your mind, if just for 
that segment of the marketplace that they would be subject to a 
version of this bill, that they would be required to have an SRO, 
whether it be FINRA or otherwise, required for dealing with them, 
since they are already having the audits, as someone else testified 
here about? 

Mr. TITTSWORTH. I think there is a difference between dually 
registered firms, and I know some of the members of this panel 
have opposed the dually registered firms going to FINRA as well. 
FINRA would support that. But there is a difference between just 
being affiliated. You can have an investment adviser that is an ad-
visory shop, a mutual fund company, for example, that has a lim-
ited-purpose broker-dealer for distribution purposes only, and I 
would submit to you, Mr. Garrett, that is much different than a 
firm that is consolidated and markets both functions actively. 

Mr. GARRETT. Does anybody else want to chime in on that gen-
eral topic? 

And for that smaller category of—and I see my time is up—for 
the smaller category that actually—not just has an affinity to it— 
how would that work for them? 

Mr. TITTSWORTH. For the dually registered firms? 
Mr. GARRETT. Yes. 
Mr. TITTSWORTH. There could be legislation that would subject 

dually registered firms to SRO oversight or FINRA oversight. 
Mr. GARRETT. And your thoughts on that? 
Mr. TITTSWORTH. I think that would be a better approach than 

H.R. 4624. I still think user fees would be a better approach. 
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Mr. GARRETT. Did you support user fees when the whole Dodd- 
Frank legislation was coming through the process? 

Mr. TITTSWORTH. We didn’t support that specific provision. The 
fact that it was an open-ended authority would be my main objec-
tion to the way that particular provision was in the House version. 
There was also a self-funding mechanism in appropriations. 

Mr. GARRETT. Okay. Thank you. I yield back. 
Chairman BACHUS. Let me direct all the Members to page 19 of 

the legislation that we have drafted. On this cost-benefit analysis, 
it says that the Commission, meaning the SEC, before they make 
a decision on how the national investor adviser association, wheth-
er it be FINRA or someone else, that they will include from the in-
dustry and consumer groups concerning the potential cost or bene-
fits of the proposed rule or the proposed rule change and provide 
a response to those comments in its public filing with the Commis-
sion. In other words, if it is FINRA, the cost-benefit from all groups 
will be included. FINRA will be required to make a response to 
those. 

And it goes on to say that response, whether it is from FINRA 
or someone else, will include why they are adopting those sugges-
tions or why they are not adopting those suggestions on cost-ben-
efit analysis. So whomever is designated will be required to say 
why they are adopting those cost-benefit recommendations or re-
jecting them; and further, the reasons—if they reject them, the rea-
sons they reject those specific cost-benefit suggestions or—so Mr. 
Tittsworth’s group could say, we want to you do this. If it is 
FINRA, they could say, we don’t want to do this, and here are the 
reasons. And then, the Commission would make a decision on 
whether or not they would have to adopt them. 

Now, if that is not tight enough, I think we would all be willing 
to work for some other language, but I think that is—certainly that 
is asking for a cost-benefit analysis of all parties, not just FINRA 
or the SEC, but for the industry groups and consumer groups to 
offer their cost-benefit analysis, and for the Commission to either 
adopt them or reject them, and for the SRO to either say they 
would be willing to do that or would not be willing to do that. So 
we can continue to work on this. 

Mr. Meeks? 
Mr. MEEKS. Thank you, Mr. Chairman. 
I felt compelled to come down. I was listening to the hearing, and 

I heard Ranking Member Barney Frank’s comment about 
JPMorgan’s loss and Chairman Bachus’ spot about protecting tax-
payers from that loss. And I have to completely agree with Con-
gressman Frank’s comment. I think he was absolutely on target. 

When you think about it, we are spending more than $1 billion 
a week, $1 billion a week, to control marketplaces in Kabul, and 
no one has a problem, particularly my colleagues across the aisle, 
with that. You have no problem with that. But when it comes to 
protecting our investors and patrolling our securities markets, it 
seems as though all of a sudden, my colleagues on the other side 
become Scrooges. 

The bill, as I have read it, seems to employ a convoluted and cir-
cular reasoning that I don’t really understand. If you starve the 
SEC from funding, I don’t know how they can be successful. And 
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the bill lacks—the SEC lacks adequate resources, and thus the 
agency is unable to conduct comprehensive oversight of the invest-
ment adviser community on an annual basis. And then you starve 
the beast, and then so you say, let us outsource it. It just doesn’t 
make sense to me. 

And I have, Mr. Chairman, a report that was made by the U.S. 
Chamber of Commerce’s Center for Capital Markets and Competi-
tiveness, which has taken a look at nongovernmental organiza-
tions. I ask unanimous consent to submit that report for the record. 

Chairman BACHUS. Sure. Is that the report that came out about 
13 months ago? 

Mr. MEEKS. That is correct. 
Chairman BACHUS. Without objection, it is so ordered. 
Mr. MEEKS. And I ask Mr. Tittsworth whether or not you had 

an opportunity to see this report? 
Mr. TITTSWORTH. Yes, Congressman. 
Chairman BACHUS. He actually testified about it in his opening 

statement. 
Mr. MEEKS. And what would you say or what does the report say 

about the accountability of such organizations? 
Mr. TITTSWORTH. Congressman Meeks, the U.S. Chamber of 

Commerce report indicates that the accountability of nongovern-
mental regulators, and FINRA in particular, is lacking. 

Mr. MEEKS. And I also would ask whether or not you are famil-
iar with a brief summary from the Cato Institute that was given? 

Mr. TITTSWORTH. Yes, sir. There was a brief that the Cato Insti-
tute filed in December of last year with the U.S. Supreme Court 
in a case against FINRA. 

Mr. MEEKS. Mr. Chairman, I also ask unanimous consent to in-
clude the Cato briefing as part of the hearing record. 

Chairman BACHUS. Yes. We are actually operating on a rule that 
any Member can offer any evidence or documents they wish in sup-
port of their comments. 

Mr. MEEKS. Thank you. 
Mr. Tittsworth, I was wondering whether you can give us a brief 

summary of Cato’s arguments? 
Mr. TITTSWORTH. Yes, Mr. Meeks. And I would suggest to mem-

bers of the committee that if you haven’t read this amicus brief the 
Cato Institute filed in December, it would be very instructive to the 
issues that the committee is considering today. 

The Cato Institute basically talks about the lack of accountability 
and transparency with FINRA, and that no one has ever overseen 
their budget, executive compensation, biased arbitration system, 
and many other issues. 

Mr. MEEKS. And finally, Mr. Tittsworth, and I have just been 
looking, but a Republican, Mr. Paul Atkins, who previously served 
as an SEC Commissioner, testified before this committee last fall. 
He included in his opinions the subject of FINRA serving as an 
SRO for advisers, and he said, ‘‘Perhaps most concerning is the 
lack of transparency. While FINRA and other SROs can enact 
rulemakings that carry the force of law, they are not subject to the 
Administrative Procedures Act, Freedom of Information Act re-
quests, and are not required to conduct any cost-benefit analyses. 
The disciplinary process raises due process concerns. Its board 

VerDate Nov 24 2008 12:09 Feb 15, 2013 Jkt 076103 PO 00000 Frm 00034 Fmt 6633 Sfmt 6633 K:\DOCS\76103.TXT TERRI



29 

meetings are private and not subject to the Sunshine Act, of course. 
This lack of transparency and accountability to either the SEC, its 
members, or the public is a real concern underlying the present 
discussion over delegating authority to oversee investment advis-
ers. I must raise serious concerns regarding expanding FINRA’s 
empire without a fundamental reevaluation of its statutory func-
tions and organization.’’ 

What do you think about that position; do you agree or disagree? 
Mr. TITTSWORTH. I certainly agree. 
Chairman BACHUS. You have time for a 10-second response. 
Mr. TITTSWORTH. I agree with it, Congressman. 
Chairman BACHUS. That is even better. 
Mr. Neugebauer? 
Mr. NEUGEBAUER. Thank you, Mr. Chairman. 
When I was listening to the testimony of the panel today, basi-

cally I think there is a common theme here, and I will just kind 
of go down the row here. But I think, Mr. Brown, you said that cur-
rently, you don’t think the SEC is doing an adequate job in over-
seeing investment advisers? Is that a yes or a no? 

Mr. BROWN. Yes. 
Mr. NEUGEBAUER. I am sorry? 
Mr. BROWN. Yes, sir, that is correct. 
Mr. NEUGEBAUER. And, Mr Currey, would you say they are not 

doing an adequate job? 
Mr. CURREY. It appears so. 
Mr. HELCK. I agree. 
Mr. TITTSWORTH. I also agree. 
Mr. NEUGEBAUER. So I am listening, and one of those kind of a 

common theme in Washington, and that is when we have a regu-
lator that is not doing their job, we go create another regulator. 
And I respect what the chairman is trying to do. Everybody agrees 
that the SEC is not doing their job, so he is trying to introduce or 
has introduced an idea. 

I think the thing that troubles me is that when we—people 
brought up Mr. Madoff and Stanford. Again, that was the result of 
a regulator not doing their job. On several occasions, we have had 
hearings on both of those issues, and we brought to people’s atten-
tion within those agencies that there was a problem, and the regu-
lator, unfortunately, ignored that. 

And so what I am trying to get my arms around is, when are we 
going to just start holding the regulators accountable and making 
sure they are doing their job rather than creating new regulations 
and new regulators? Because what we—in many cases, that is how 
we ended up with Dodd-Frank is rather than go back and identify 
where there was regulatory failure, we just threw a big whole new 
blanket of regulations and new regulators over the entire financial 
market. And so, I am trying to get my arms around how creating 
another regulator fixes the problem if we are not holding regulators 
accountable that currently have that responsibility? 

Mr. Brown, do you want to take a shot at that? 
Mr. BROWN. That is a great question. Thank you very much. 
I think this bill creates an opportunity to do just that, to start 

holding FINRA more accountable. I am not sure I agree with the 
framing that it is creating a new regulator. It is leveraging the 
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benefits of an existing regulatory body to expand and to address an 
important investor protection concern, and that is inadequate fre-
quency of IA exams. 

Mr. NEUGEBAUER. Mr. Currey? 
Mr. CURREY. Thank you. 
From our standpoint—I am a practitioner. I am a guy who sees 

people on a day-to-day basis and does this kind of business on the 
street. And so from my members’ perspective and my perspective, 
we don’t get up every day looking for a new cupful of regulations 
from our neighbors. We feel like we have a gracious plenty of regu-
lation now and then some in most cases. 

The thing we want to avoid, though, for our members, is being 
subject to two regulators. And so, we would like to see this com-
bined into one regulatory body with maybe two sets of rules that 
they can coordinate so that we can consolidate those examination 
processes and keep the costs to our members and their clients 
down to a bare minimum. So I think that speaks to FINRA as the 
choice for us. 

Mr. NEUGEBAUER. Thank you. 
Mr. HELCK. Yes, sir, I would agree with that. We are not looking 

for more regulators either; we are looking for consistency among all 
providers of the same services. And if one of the choices is to create 
a new regulator, then that would be problematic. If we have one 
regulator that can consistently apply the same high standards, I 
think we have accomplished what we came here to do. 

Mr. NEUGEBAUER. Mr. Ketchum? 
Mr. KETCHUM. I am just reiterating what has been said. FINRA 

provides oversight with respect to broker-dealer members that are 
either part of the same corporation or affiliated with 87 percent of 
the human beings who are registered as investment advisers. We 
can provide that service effectively at their cost, and I agree with 
you, we should do that in a way that does not inappropriately ex-
pand regulation. 

Mr. NEUGEBAUER. Mr. Morgan? 
Mr. MORGAN. Congressman, that is exactly the point NASAA is 

making. You are creating a new regulator for the States that are 
doing the job, and we need to be excluded from this. 

Mr. NEUGEBAUER. Mr. Tittsworth? 
Mr. TITTSWORTH. I agree that creating a new regulator is unnec-

essary. I don’t have an answer, Congressman, for how you hold reg-
ulators accountable, and I understand your frustration with that. 

Mr. NEUGEBAUER. I thank the chairman, and I would note that 
I finished on time, too. 

Chairman BACHUS. We have an Oversight Subcommittee that is 
holding them accountable, I think, every day, and doing a good job. 

Mr. Hinojosa? 
Mr. HINOJOSA. Thank you, Chairman Bachus. 
As I said in my opening remarks, I am concerned about the ef-

fects of this legislation on the smallest advisers. These are small 
businesses that serve the middle class with investments of, let us 
say, $500,000 or less, and we need to ensure that additional fees 
do not put them out of business. 
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My first question is to Mr. Tittsworth. Will State-registered in-
vestment advisers be subject to the same membership fees even if 
they are already registered and examined by their States? 

Mr. TITTSWORTH. Yes, sir. As we read H.R. 4624, all State-reg-
istered advisers would have to belong to an SRO. 

Mr. HINOJOSA. My next question would be to John Morgan, the 
securities commissioner of Texas. What sort of pros and cons does 
this legislation hold for the advisers who are working with large in-
vestors of $750,000 or more? 

Mr. MORGAN. The jurisdiction has been divided $100 million or 
less assets under management or subject to State regulation, and 
are regulated in Texas by the State Securities Board. 

Mr. HINOJOSA. So if it is $1 million or more that they are advis-
ing, could they do a better job by passing this legislation? 

Mr. MORGAN. No, not with respect to the regulation by Texas and 
the vast majority of other States that are already doing the job. 
What is being proposed is a duplicate layer of regulation, and the 
fees, the membership fees, are just part of the cost. The ongoing 
compliance costs would be substantial as well. 

Mr. HINOJOSA. I have to agree with you, and I think that this 
legislation is not necessary, and I believe that we ought to take a 
look at the SEC and maybe strengthen their position to oversee 
them. 

So with that, I yield back, Mr. Chairman. 
Mr. MCHENRY [presiding]. We will now go to Mr. Posey for 5 

minutes. 
Mr. POSEY. Thank you very much, Mr. Chairman. And I com-

pliment Chairman Bachus and Ms. McCarthy on their good inten-
tions to protect investors. I assume that the advisers mostly fear 
overregulation by the Consumer Financial Protection Bureau, and 
this is maybe a step that might insulate you a little bit from that. 
I don’t think it will do that. I think you will just have two people 
overregulating you rather than one. 

But I don’t believe shifting an unfunded mandate, a burden onto 
the States, is a correct answer. More laws, rules, regulations, more 
employees and more costs is not going to solve the problem, as we 
have seen evidenced by Madoff’s caper, for example. Madoff’s caper 
was not caused by any lack of laws, rules or Federal employees; it 
was caused by a lack of employees who were willing to do their 
jobs. We had 20-something examiners and 30-something investiga-
tors, or vice versa, whatever the numbers are, who just failed to 
do their jobs. I don’t know what they are doing now, but they are 
the ones who empowered Madoff, not a lack of laws. 

It appears that the SEC, who is empowered to oversee interstate 
regulation of securities and things, does not want to do their work 
and sees this as a great opportunity to shift burden onto the 
States, an unfunded burden, I might add, which is not the respon-
sibility of the States, ostensibly because the SEC has too much 
work to do and can’t afford to do anything else. 

But we know they have 1,200 lawyers at the SEC, who file an 
average of one case a year. I know a lot of lawyers who would like 
to have a heavy caseload like that. We know they squandered mil-
lions and millions of dollars on unused office space. And so, the 
question that begs for an answer is not how much money they 
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waste or how much money they spend, but what do they actually 
do? 

We know how much money they spend. Certainly, that is not a 
measure of quality or performance. What do they actually do to 
protect the public, which is their number one job, and not employ-
ees who don’t do their job? 

Mr. Chairman, to put this in the proper perspective, and if there 
are no objections, I would like to ask the SEC to tell us what they 
do. I would like the SEC to give us a one-page summary, and at 
the top of the page, I would like the SEC to state all the money 
that came through the SEC—reversions, credits, budget items, fees 
collected, penalties—and then I would like them to list on one page 
what they actually do, and how many times they do it, and then 
the cost of doing each function each time, and those lists of things 
should add up to the total amount of money that runs through the 
agency. 

And then, Mr. Chairman, when I see what the SEC actually does 
and what it actually costs to do what they say they actually do, I 
think we will be put in a whole lot better position to determine how 
we are going to move forward with allocating resources for enforce-
ment. But I don’t think at this time we should waste a whole lot 
of time, and a whole lot of energy, or a whole lot of taxpayers’ 
money trying to invent a wheel, particularly a wheel that is al-
ready broken. 

I yield back, Mr. Chairman. 
Mr. MCHENRY. I thank you, and I will now recognize Ms. McCar-

thy for 5 minutes. 
Mrs. MCCARTHY OF NEW YORK. I just want to ask you a quick 

question. Does your organization have in place a compliance data-
base accessibility and searchable by an investor that includes the 
State-by-State information on registered investment advisers, the 
examination process, and the disciplinary action that has been 
taken on the individuals in the firms? 

Mr. MORGAN. We have access to the CRB database that has in-
formation and the IARD database that has information. 

Mrs. MCCARTHY OF NEW YORK. So that is for all the States? 
Mr. MORGAN. Correct. 
Mrs. MCCARTHY OF NEW YORK. Has that been updated recently? 
Mr. MORGAN. Yes. 
Mrs. MCCARTHY OF NEW YORK. Because I know about 2 years 

ago or 3 years ago, we had asked for that information, and you 
didn’t have it. 

Okay. Mr. Tittsworth, what is the examination frequency of your 
members who are subject to SEC regulation and oversight? And 
has there been an increase or decrease in examinations since the 
financial crisis? 

Mr. TITTSWORTH. I do not know, Congresswoman, other than the 
statistics that have been thrown around here today, 8 percent of 
all SEC-registered advisers in 2011, representing 30 percent of the 
total assets under management. 

Mrs. MCCARTHY OF NEW YORK. Could you send that to me in 
written form, then, when have you that information? 

Mr. TITTSWORTH. Sure. 
Mrs. MCCARTHY OF NEW YORK. Thank you. 
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And one more. Mr. Ketchum, there have been criticisms of the 
SROs’ role in coordination with State authority for those States 
that satisfies the examination requirements under the bill. Can you 
explain again what you would anticipate the role of the SRO to be, 
and how the coordination will be achieved with individual State au-
thorities when necessary? 

Mr. KETCHUM. Thank you, Congresswoman. 
First, let me say that since I became CEO of FINRA some 3 

years ago, I have made it a major priority to include the coordina-
tion and common working efforts with respect to NASAA. As an ex-
ample, this year there have been 103 access requests made to us 
on our existing self-regulatory side from the States. We have pro-
vided information back on all 103 access requests. 

We have tried to take as aggressive as possible an interpretation 
and reading with respect to concerns we previously had with re-
spect to what is referred to as the State actor position. I will note 
that this legislation specifically addresses and provides far greater 
comfort on the appropriateness of interaction between the SRO and 
the provision of data and consultation than exists on the Exchange 
Act side, and I am delighted to see that. 

I would finally note that with respect to the annual meetings 
that occur that are built into the legislation, we view this just as 
we have always viewed the SEC’s annual 19(d) meetings on the 
broker-dealer side as purely collegial and an opportunity to share 
information. To the extent there are any concerns the States have 
with respect to our role, we would certainly be glad to work with 
them with respect to clarifying that in the legislation. 

Mrs. MCCARTHY OF NEW YORK. Thank you. 
Mr. Helck, one criticism we have heard a number of times today, 

and also before today, is the potential for regulatory arbitrage of 
the examination process as a result of the enhanced oversight and 
examinations by an SRO. You had mentioned a few things, but 
what are your thoughts on that, and what suggestions do you have 
that would further enhance the cooperation between the SEC and 
the SRO beyond what is currently in the bill? 

Mr. HELCK. I thought your first question was very insightful, and 
it goes right to that very point. The CRD, which FINRA admin-
isters, is a record of all registered persons in the securities world, 
and it contains their licensing, their disciplinary history, and all 
the relative data. It is publicly available. And therefore, it gives the 
public the ability to monitor and have transparency into the 
records of their adviser. 

There is no similar kind of infrastructure in place for the people 
involved in the registered investment advisory world, so therefore, 
it goes to the differences and therefore inconsistencies of being able 
to establish and track at the same level. I think it would be useful 
for us to have consistent records on participants providing services 
across the industry and all the various regulatory regimes that 
they are operating. 

Mrs. MCCARTHY OF NEW YORK. I agree. With that, I yield back 
the balance of my time. 

Mr. MCHENRY. I thank the gentlelady for yielding back. Mr. 
Luetkemeyer for 5 minutes. 
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Mr. LUETKEMEYER. Thank you, Mr. Chairman. I thank the gen-
tlemen for being here this morning. I have some questions here 
that keep coming to my mind as I listen to Mr. Neugebauer, and 
Mr. Posey, in particular. Can you give me an explanation on what 
you feel over the last 4 years has been the problem with your in-
dustry? We have had some scandals and some scams. Was it due 
to the lack of proper rules to protect the consumer? Was it due to 
the lack of enforcement of existing rules? Or was it just the inad-
equacy and the failings of the regulatory officials to catch those 
things and do due diligence? Mr. Brown, can we go down the line 
here, I just would like to know what your thoughts are on it? 

Mr. BROWN. I think my members would say the biggest single 
challenge they faced in the last 4 years as a result of the financial 
crisis, as a result of Mr. Madoff’s crimes, and Mr. Sanford’s crimes, 
is the undermining of trust. The crimes of a few have painted all 
legitimate industry participants with the same broad brush and it 
undermined trust between client and the adviser. 

Mr. LUETKEMEYER. Okay. The crimes have been committed. 
However, what is the problem there? Was it they just had some 
folks who just are going to go out and do some mischievous things 
here and got away with it and the reason they did was because we 
didn’t have the rules in place to protect the people or the enforce-
ment of existing rules wasn’t there just or the regulators just 
dropped the ball? 

Mr. BROWN. I think it is more the latter. 
Mr. LUETKEMEYER. The regulators dropped the ball. Mr. Currey? 
Mr. CURREY. I have to caution you that I am a big-picture guy, 

so if you get too detailed here, we are going to be in trouble. I 
would say it is a combination of both. Probably, there were some 
regulations that needed to be different, if not additional regulation. 
But greater than that, enforcement is always a problem. It is the 
most expensive end of the thing and probably that is where a good 
deal of the blame lies. 

Mr. LUETKEMEYER. So you believe the enforcement end was the 
problem here? 

Mr. CURREY. Yes. 
Mr. LUETKEMEYER. Mr. Helck? 
Mr. HELCK. I would agree with that. We have good rules and 

laws on all sides of the industry. There are inconsistencies. So 
when we have failings of human beings to either be effective in 
doing their roles or we just have circumstances beyond anyone’s 
control, what we look to are what is the structural framework that 
would have and could have and maybe in the future could be im-
proved to make sure that it doesn’t happen again, so we should 
learn from those mistakes. Consistency, I think we all have stated 
here today, is one of those strategies that would help us achieve 
that. And that is why we think that if we had a consistent policy, 
and therefore oversight and enforcement process, we would be less 
subject to things falling through the cracks as they don’t interface 
well. 

Mr. LUETKEMEYER. Mr. Ketchum? 
Mr. KETCHUM. Congressman, no regulator can be happy with 

what has happened in the last 4 years. Any regulator that hasn’t 
reviewed the way we approach examinations, enforcement, or in-
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vestigations is deficient in not doing so. We have. We think we 
have made changes that are important. I also agree with you, 
speaking on the investment adviser side, that the basic rule and 
statutory environment is excellent. I don’t believe that the need 
here is, in any way, primarily related to rule making. But as a last 
piece, if you don’t examine and if you examine only 8 percent of 
persons, then have you to depend on nothing but enforcement. And 
that probably explains why the SEC has as recently as today 
talked about such a banner year in investment adviser enforcement 
actions. 

Mr. LUETKEMEYER. Thank you. Mr. Morgan? 
Mr. MORGAN. It is important to keep in perspective that this is 

a Federal problem, and all of the examples are Federal issues. And 
not doing the inspections on the cycle that makes sense or that is 
adequate, or following up on information that is provided, that you 
would expect it would follow up on an enforcement investigation. 
These aren’t State problems; the States are doing their job. 

Mr. LUETKEMEYER. Very good. Thank you. Mr. Tittsworth? 
Mr. TITTSWORTH. There is not a lack of regulations. There are 

plenty of laws prohibiting fraud. I don’t know the answer to why 
people continue to commit fraud, Congressman. 

Mr. LUETKEMEYER. My question is by not catching them, is it a 
problem with the rules, a problem with enforcement of the rules or 
is the problem that the regulators aren’t catching anything and 
just being inadequate in their job? 

Mr. TITTSWORTH. I think the regulations are adequate; it is more 
a question of inspections and enforcement. 

Mr. LUETKEMEYER. Okay. So there seems to be a consensus that 
the regulation is the problem. Does this bill solve the problem, yes 
or no? 

Mr. BROWN. It is a tremendous step in the right direction. 
Mr. LUETKEMEYER. Okay. 
Mr. CURREY. As long as it increases and equalizes the examina-

tion process across both lines of the business, yes, it does. 
Mr. LUETKEMEYER. Okay. Mr. Helck? 
Mr. HELCK. A good step in the right direction, not far enough. 
Mr. LUETKEMEYER. Okay. Mr. Ketchum? 
Mr. KETCHUM. An environment of increased examinations di-

rectly addresses the problem. 
Mr. LUETKEMEYER. Mr. Morgan? 
Mr. MORGAN. Absolutely not. The States are not part of the prob-

lem. 
Mr. LUETKEMEYER. Okay. Mr. Tittsworth? 
Mr. TITTSWORTH. I believe I have been clear. We oppose this bill 

and think there is a much better approach. 
Mr. LUETKEMEYER. Thank you. I know this is a comment. I know 

I come from Missouri and we have, our own State does an excellent 
job of this. And I am not sure we need another layer there, but as 
a former regulator myself, I understand what you are talking 
about. And if we have a regulatory problem, we need to solve it 
somehow, some way and get together and make it all work. I thank 
you, Mr. Chairman, for the extra time. 

Mr. MCHENRY. Mr. Scott for 5 minutes. 
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Mr. SCOTT. Thank you, sir. It is always good to know to keep 
score, and I just tried to keep score just now. I want to make sure 
I am right about this. Is the score on this among the 6 of you, 4 
to 2 in favor of the legislation, is that correct? All right. That is 
very good. 

Let me start with you, Mr. Currey. You represent a very fine or-
ganization, the National Association of Insurance and Financial 
Advisors. I think it is very important for us, particularly as you 
represent financial advisors, to really get your take on this. Tell us 
what you feel are the strong points about this bill, tell us where 
we might be able to improve it, and the concerns that were raised 
by those two who are opposed to that, how might that be ad-
dressed? 

Mr. CURREY. I am sorry, the last part again, sir? 
Mr. SCOTT. This is a hearing. They have raised some concerns. 

I think you have heard the two who are opposed to this concern. 
Are they areas in which those can be addressed? But generally, 
what I want to know from you, because you represent the financial 
advisors, is what generally is your take on this? Are we going in 
the right direction, are we doing what needs to be done here to en-
hance what I feel is the most important thing: investor confidence? 
Is this solving the problem? 

Mr. CURREY. We believe this would certainly go a few steps in 
that direction. We support the bill, of course. I guess we have just 
a couple of things. As I said earlier in response to Mr. Neugebauer, 
we didn’t come looking for new regulation; we have plenty of that 
to go around. But there appears to be consensus or common agree-
ment that there is a gap in regulation, particularly as it applies to 
the investment adviser world. And most of our folks, most of our 
members, are investment adviser representatives, that is, they 
work under a corporate RIA, which is subject already to SEC over-
sight and regulation. 

And so for us, to consolidate our regulator that we deal with into 
one entity is a very good thing, and we see the chance in this bill 
to do that. We think the appropriate choice in that matter is 
FINRA because they have already have a great regulatory chassis 
established, and we think they would get up to speed on the IAR 
side and the RIA side as well. Sure, there would be two different 
sets of rules, but you would have one regulator coordinating those 
rules and making sure that they got applied equitably across both 
lines of business. 

And the most important thing for our members is we would only 
have one regulator in our face at a time, and that really is impor-
tant. Examinations could be consolidated. We believe there is a 
way to do that. These are two different lines of business, but they 
are not utterly dissimilar; they are alike in many ways. And we 
think those rules could be consolidated into a single examination. 

The other thing I would say, it is in the bill, of course, that asked 
for field representation. In other words, adviser representation on 
the governing board of any new SRO or governing board that is 
created. And I would suggest that maybe it would be a good idea 
for you guys to think of, too, Mr. Ketchum. We think that field ex-
perience, current field experience, knowing how it really goes when 
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you are in somebody’s living room or they are in your office, we 
think that is an important part of this. 

Mr. SCOTT. Okay. Thank you very much. Now, I think Mr. Mor-
gan and Mr. Tittsworth, you guys were two of the two who oppose 
the bill, is that correct? Let me ask you, because one of the con-
cerns that was raised by those who had some concerns about it was 
the impact on some of the smaller operators here. So let me ask 
you, because if this bill is enacted, it clearly states that those in-
vestment adviser firms with under $100 million in assets would not 
be affected if they are not already covered by State regulations. So 
doesn’t this sort of refute the argument that the expense is prohibi-
tive and would be damaging to the operation of smaller investment 
adviser firms, as was pointed out, I think by one of you, and also 
by Mr. Hinojosa, who is opposed to it. 

Mr. MORGAN. If I might go first, they absolutely would be af-
fected. They would be required to join the SRO, pay the member-
ship fee, and they would be subject to the ongoing compliance costs, 
whatever those are. And for the small firms that I have referred 
to, for example, there are many of these firms with $5 million to 
$10 million in assets under management, if you do the math on 
what they are bringing in, $50,000 to $125,000, it is a small 
amount of money and they have all of the costs that they have to 
run a business. And if you have adequate regulation in place, 
which we have in Texas and in the other States, it is absolutely 
an unnecessary layer of costs, not just initial costs, but the ongoing 
costs that they would have to comply with. It makes no sense. 

Mr. MCHENRY. The gentleman’s time has expired. Mr. Canseco 
is recognized for 5 minutes. 

Mr. CANSECO. Thank you, Mr. Chairman. Mr. Brown, the chart 
in your testimony shows that a lot of the growth in industry reps 
over the next several years will be dual registered reps, and that 
is registered both as broker and also as adviser. So how would this 
legislation make the examination regulation of dual registered reps 
more effective and efficient for everybody involved? 

Mr. BROWN. Thank you for the question. Similar to what Mr. 
Helck has said, it would create a lot more consistency. Two things: 
One, it would create a lot more consistency to have one regulator 
looking at both sides of the business. It would also, as we have said 
over and over here, close the regulatory gap so that those nondual 
registered RIAs, those independent RIAs who are subject to vir-
tually no oversight, they would finally have someone coming in and 
verifying that they are complying with the rules. 

Mr. CANSECO. And ultimately, how would this benefit the client 
of a dual-registered rep? 

Mr. BROWN. Clients want to know that they can trust the person 
they are getting advice from. And a key component of that trust, 
not the only component, but a key component of that trust, is 
knowing that adviser is subject to some ongoing oversight. So I 
think it would do that. 

Mr. CANSECO. It would be good. Do you expect the growth in 
dual-registered reps to continue to grow over the next decade? 

Mr. BROWN. Yes, sir. 
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Mr. CANSECO. And if so, would retail investors ultimately benefit 
from a streamlined regulatory regime that has less gaps than it 
does currently? 

Mr. BROWN. Absolutely. 
Mr. CANSECO. So Mr. Brown, we are potentially moving towards 

a scenario where the rules regarding broker-dealers and invest-
ment advisers could be harmonized. So what would be the outcome 
of the industry and investors if the regulatory oversight bodies are 
not harmonized as well? 

Mr. BROWN. We have an opportunity to harmonize the rules be-
cause the business is now harmonized. The typical investment fi-
nancial adviser who is affiliated both with a broker-dealer and is 
also registered as an RIA is delivering comprehensive advice, prod-
ucts, and services to the average middle-class investor. This is an 
opportunity to help the regulation and oversight catch up with that 
development in the marketplace. 

Mr. CANSECO. So given that the broker-dealers are already exam-
ined much more often than investment advisers, does that con-
stitute a serious inequity between these two professionals? 

Mr. BROWN. Absolutely. 
Mr. CANSECO. If Congress authorized the SEC funding at the 

level they recently requested, which would amount to a budget in-
crease of about $250 million, a report showed they would still only 
be able to examine 11 percent of investment advisers, given that 
we are on the verge of a budget crisis that is increased. Isn’t it pos-
sible—so what is the best way to examine advisers that currently 
are not being examined? 

Mr. BROWN. In light of the fact that it is not likely for the SEC’s 
budget to increase, this legislation allows the resources of the in-
dustry through FINRA to be leveraged in a most cost-effective 
manner to close the regulatory gap. 

Mr. CANSECO. Thank you, Mr. Brown. So Mr. Ketchum, if FINRA 
were eventually approved by the SEC as the SRO for investment 
advisers, would you expect the fees for firms already examined by 
States to be minimal? 

Mr. KETCHUM. Yes, we would. 
Mr. CANSECO. Did the Boston Consulting Group talk to you or 

any FINRA staff before creating a cost estimate for what an SRO 
for investment advisers would cost? 

Mr. KETCHUM. No, they did not, and their cost estimates are 
widely inflated. 

Mr. CANSECO. All right. Mr. Morgan, do you disagree that the po-
tential costs for State-registered advisers would be minimal? 

Mr. MORGAN. Yes. I don’t know what the costs are. I have heard 
various descriptions of what they might be. But you have, even if 
the membership costs, again, are low, the ongoing compliance costs 
could be significant. And again, with respect to the advisers in 
Texas, and I am sure this is true in a number of other States, 
small advisers, any cost, any added layer that you put on is going 
to be harmful and unnecessary. 

Mr. CANSECO. Is there a way this bill could be improved to ad-
dress the concerns you have as a State regulator? 

Mr. MORGAN. By excluding the States from coverage that have 
a program in place to cover investment advisers. 
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Mr. CANSECO. And would you include in that, those that have a 
certain quality or level of mandates or matrix? 

Mr. MORGAN. I think there would have to be a study done to de-
termine whether or not that was even appropriate. I think the 
starting point should be that they should be excluded. 

Mr. CANSECO. Thank you very much, Mr. Morgan. I yield back. 
Chairman BACHUS. Mr. Green? 
Mr. GREEN. Thank you, Mr. Chairman, for holding this hearing. 

I do believe that it is exceedingly important, and I thank all the 
witnesses for appearing. I especially thank the Texan for appearing 
today. We are honored to have you, sir. Thank you very much. All 
of the Texans. Let me just check. We may have some Texans who 
don’t acknowledge it on paper. Do we have any other Texans? How 
many Texans? Raise your hand if you are a Texan. All the Texans 
in the house. Thank you. I really opened the door to something, 
Mr. Chairman. 

Permit me to do this, because I think that sometimes what ap-
pears to be a disagreement is an agreement that we just can’t quite 
agree on. It is a rather nebulous way of speaking, I know. But I 
think that we have three possible solutions that have been rec-
ommended to us, if I may just capsulize them: one, to use the SEC; 
two, to work with SROs, one or more; and three, to do more with 
FINRA. We have these three possibilities. But I am curious, do we 
all agree that as I speak right now, some person is, in a dastardly 
way, trying to defraud someone, and that that person ought to be 
caught? My suspicion is that as I am speaking, someone is trying 
to perpetrate a dastardly deed. 

Now, if you differ with me, kindly raise your hand. Okay. The 
absence of hands up, Madam Reporter, would seem to indicate that 
people agree with me. It is nice to have so many people agree with 
me. It is a rare thing. But now if we know that we have these per-
sons who are trying to perpetrate these dastardly deeds, I assume 
that we all agree that we should be able to prosecute, we should 
be able to capture and prosecute them. And if you don’t agree, or 
if you think there is another way to do this without catching them, 
and maybe there is a way to prevent them from doing things, and 
I would like to see this done, but I think we all agree that some-
body is going to slip through the nets probably notwithstanding 
regulation. 

We do all that we can to prevent things, but we still have cops 
on the beat so that we can capture those that will, not with-
standing the best of intentions, slip through the nets. So does ev-
erybody agree that somebody is going to slip through the nets? 

Okay. Now, but we do agree, I think also, that there ought to be 
some way by which we can prevent, but also capture, prevent and 
capture people who do these things. So if this is the case, then the 
question really becomes, what is the best methodology for doing 
what we know has to be done? 

So, I have given you three possibilities. What I would like to do 
is start with Mr. Brown. And Mr. Brown, rather than go through 
a long dissertation, if you don’t mind, just tell me, do you think 
that we should use the SEC methodology, the FINRA, or should we 
go with an SRO? Where are you on it, or some combination? 
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Mr. BROWN. We think that an SRO should be designated to take 
on this responsibility, and we think FINRA is in the best position 
to take on that role. 

Mr. GREEN. So you are SRO and FINRA? 
Mr. BROWN. Yes, sir. 
Mr. GREEN. Okay. That is good to know. All right. Let’s go to the 

next gentleman, please. 
Mr. CURREY. Thank you, Mr. Green. Even if the examination fre-

quency could be stepped up with the SEC, I would say that our 
members would experience that as two regulators, and that is what 
we don’t want. We want to deal with one regulator. So we support 
an SRO and FINRA as an SRO. 

Mr. GREEN. So the two of you are in the same place? 
Mr. CURREY. Yes. 
Mr. GREEN. Okay. SRO and FINRA. Thank you very much. The 

next person, please? 
Mr. HELCK. Yes. SIFMA believes that we should have consistent 

oversight and supervision, that an SRO is best prepared to do that, 
and this bill goes only part of the distance in determining exactly 
who that should be, I think that should be part of the ongoing proc-
ess, to evaluate and discuss with FINRA and other alternatives 
there capabilities and make that decision when we are prepared to 
do that, but not the SEC, an SRO. 

Mr. GREEN. So you are SRO? 
Mr. HELCK. Yes. 
Mr. GREEN. Okay. Yes, sir? 
Mr. KETCHUM. H.R. 4624 has it right. There should be provision 

for one or more SROs, whether or not that SRO is FINRA. 
Mr. GREEN. SRO. Yes, sir? 
Mr. MORGAN. First, it is a Federal question; the States are doing 

their job. And with respect to the Federal question, we think that 
user fees are appropriate and that the SEC is the appropriate 
agency to handle that. 

Mr. GREEN. SEC? 
Mr. MORGAN. Yes. 
Mr. GREEN. Okay. 
Mr. TITTSWORTH. The SEC would be the most effective and most 

efficient way to deal with this issue. 
Mr. GREEN. All right. As you can see, my time has expired. I do 

appreciate, Mr. Chairman, your giving me the opportunity to ask 
these questions. And the 4 seconds I have gone over, I will give to 
you at another time. Thank you. 

Chairman BACHUS. Thank you. You actually were more diligent 
with your time than anyone else on the committee. 

Mr. GREEN. Thank you, Mr. Chairman. 
Chairman BACHUS. Mr. McHenry? And thank you for chairing 

the hearing. 
Mr. MCHENRY. Thank you, Mr. Chairman. Mr. Tittsworth, you 

say in your testimony, because of the exemptions within this bill 
for large advisers, small advisers are singled out for additional reg-
ulations and costs, okay. So I want to understand this. Small advis-
ers, do they have—are their clients of more modest income than 
large advisers? 

Mr. TITTSWORTH. Sometimes, yes, sir. 
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Mr. MCHENRY. Is that often or sometimes? 
Mr. TITTSWORTH. Sometimes. Advisers come in all shapes and 

sizes, Congressman. 
Mr. MCHENRY. But we are talking about the large advisers 

versus the small advisers. 
Mr. TITTSWORTH. Understood. And actually, characterizations of 

the differences between larger and smaller advisers is a generality 
as well. As you may know, in H.R. 4624, the exemptions are struc-
tured so you would be exempt from the SRO requirements if you 
have any mutual fund clients or if you meet the 90 percent test, 
which gets more complicated. 

As a general matter, the larger investment advisers would tend 
to be exempt from the SRO requirements, and as a general matter, 
smaller firms would be covered. 

Mr. MCHENRY. Right. I recognize that in my asking you the 
question. So you just confirmed to me what I knew going in. I will 
just move on, because the point I am trying to make is that if you 
have folks of more modest income, would this legislation inhibit or 
restrict their ability to get the services that they currently have? 

Mr. TITTSWORTH. I understand the question, I believe. I think 
that, as I testified, this bill could create opportunities for regu-
latory arbitrage. And one possibility is that an investment adviser, 
a larger investment adviser, might shed smaller, less profitable cli-
ents in order to meet the 90 percent test for SRO exemption in the 
bill. 

Mr. MCHENRY. So in your view, those folks of modest incomes 
with modest investments could be adversely affected, or in your 
view, would be adversely affected? 

Mr. TITTSWORTH. It is possible, yes, sir. 
Mr. MCHENRY. It is possible. Okay. And to that point, Mr. Helck, 

there is the distinction between broker-dealers and investment ad-
visers. They have two different regulatory structures currently. Do 
most investors even know the distinction between a broker-dealer 
and investment adviser? 

Mr. HELCK. The SEC’s RAND study done a couple of years ago 
confirmed the fact that the public really doesn’t understand this, 
and I would offer, can’t be expected nor should they have to under-
stand this to receive the same and consistent protections. 

Mr. MCHENRY. Okay. So as a follow-up to that, because the pub-
lic doesn’t really know the difference between a broker-dealer and 
an investment adviser, do they understand the distinction between 
their regulatory structures? 

Mr. HELCK. Not at all. 
Mr. MCHENRY. Not at all. So to Mr. Tittsworth’s point about reg-

ulatory arbitrage, is that real, is that serious? 
Mr. HELCK. I would argue that we have regulatory arbitrage 

today. That is part of the problem we are trying to address here. 
To have consistent policy and oversight across all providers of indi-
vidual services would clarify for the public and remove the need to 
understand the differences between various structures and provide 
consistent protection. 

Mr. MCHENRY. Okay. So in your view, broker-dealers have great-
er oversight today than investment advisers? 
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Mr. HELCK. In today’s world, firms like ours and Mr. Currey’s 
and most other providers are governed by all of the above. We are 
a registered investment adviser, we are a broker-dealer, we have 
all 50 States, and we have the SEC and FINRA, and so therefore, 
we are dealing with all of the above. It is those who are escaping 
portions of that where the inconsistencies lie, and that is where we 
need to make the level playing field. 

Mr. MCHENRY. Mr. Ketchum, Mr. Tittsworth, in his testimony, 
contends that if an investment adviser SRO were mandated, the re-
sulting new oversight responsibilities would require the SEC to ex-
pend significant additional resources. Do you agree with that? 

Mr. KETCHUM. I don’t agree with ‘‘significant.’’ Yes, the SEC 
would have additional oversight responsibilities. They already have 
them over us as an organization, our exam program. They would 
have to add to it. I think that would be a small fraction of the cost 
of them doing the program themselves. 

Mr. MCHENRY. All right. Mr. Tittsworth, do you want to re-
spond? 

Mr. TITTSWORTH. I think that people don’t appreciate right now 
how much the SEC spends on broker-dealer oversight in addition 
to FINRA. I believe the Section 914 report—and I would be happy 
to check on it—states that the SEC has 380 examiners on the 
broker-dealer side plus an additional 40 or 50 to oversee FINRA 
and other SROs. And the Boston Consulting Group and others, in-
cluding the GAO last week, have said that the SEC doesn’t do an 
adequate job of overseeing FINRA now. 

Mr. MCHENRY. Thank you, Mr. Chairman. And thank you for 
holding this hearing on this important piece of legislation. 

Chairman BACHUS. I appreciate that, Mr. McHenry. I want to 
commend you on your oversight work on this committee and also 
on government oversight. You have done some important, meaning-
ful work. With that, we have a unanimous consent request to intro-
duce the statement of the Investment Company Institute in sup-
port of this legislation. 

I appreciate the Members. I think this was an interesting discus-
sion and will serve us in good stead as we move forward in trying 
to come up with a solution that is beneficial to the American in-
vesting public, and also those who serve them as investment advis-
ers and broker-dealers. So, thank you. 

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing. 
Without objection, the hearing record will remain open for 30 days 
for Members to submit written questions to these witnesses and to 
place their responses in the record. 

This hearing is now adjourned. 
[Whereupon, at 12:26 p.m., the hearing was adjourned.] 
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