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APPRAISAL OVERSIGHT: THE REGULATORY
IMPACT ON CONSUMERS AND BUSINESSES

Thursday, June 28, 2012

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INSURANCE, HOUSING
AND COMMUNITY OPPORTUNITY,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:02 a.m., in room
2128, Rayburn House Office Building, Hon. Judy Biggert [chair-
woman of the subcommittee] presiding.

Members present: Representatives Biggert, Miller of California,
Capito; Gutierrez, and Sherman.

Chairwoman BIGGERT. This hearing of the Subcommittee on In-
surance, Housing and Community Opportunity will come to order.
Without objection, all Members’ opening statements will be made
a part of the record. And I will yield myself as much time as I may
consume for an opening statement.

Good morning. I want to welcome our witnesses. Today’s hearing
is entitled, “Appraisal Oversight: The Regulatory Impact on Con-
sumers and Businesses.”

I would just say that timing is everything, and I think that hope-
fully some of our Members will be here shortly after they find out
what is going on in other places.

We are examining how appraisal-related provisions in the Dodd-
Frank Act and other regulatory initiatives have affected consumers
and the real estate industry. This hearing is a continuation of the
subcommittee’s oversight work related to the mortgage origination
process.

A key element of a vibrant and sound housing market is effective
appraisal regulation. Regulation should facilitate robust competi-
tion among industry participants; it should ensure transparency
and integrity throughout the mortgage origination process, while
giving law enforcement officials the necessary tools to weed out bad
actors; it should avoid placing unnecessary burdens on businesses;
and most importantly, it should benefit consumers.

During today’s hearing, we will examine the Federal and State
roles in appraisal regulation. We will also explore suggestions to
improve the appraisal regulation structure and regulations. For ex-
ample, can we make more efficient, consistent, and effective ap-
praisal oversight by streamlining regulations and redundant efforts
to monitor the appraisal industry?

Finally, some mortgage industry participants have raised con-
cerns about concentration in the appraisal industry as well as the
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quality and accuracy of appraisals. How could regulations enhance
integrity among appraisers and ensure accuracy in appraisal eval-
uations?

Given the broad interest in the issue of appraisal regulations, I
would like to hold at least a second hearing during the 112th Con-
gress on this subject to hear from other stakeholders.

So with that, I look forward to hearing from today’s witnesses.
I hope that today’s hearing will provide members of the sub-
committee with a variety of ideas as to how appraisal regulation
can be improved for both consumers and businesses.

I would like to recognize our ranking member, the gentleman
from Illinois, Mr. Gutierrez, for his opening statement.

Mr. GUTIERREZ. Thank you very much for yielding, Madam
Chairwoman, and thank you for holding this hearing.

As we proceed with profound systemic and comprehensive finan-
cial system and housing finance reform, it is becoming increasingly
clear that we will benefit greatly from a clearly defined, fair, sound,
and well-regulated system of property appraisal. In other words, all
of the industries involved in the real estate market, from builders
to consumers, will benefit from a clear and level playing field in the
appraisal system.

I look forward to hearing about the GAO—what the GAO found
in its two studies on this issue, specifically the several weaknesses
that it identified that have limited the Appraisal Subcommittee’s
effectiveness in discharging its duties, specifically weak enforce-
ment tools and reporting procedures, and in addition, whether the
ASC is fully addressing the requirement to create and operate a
national hotline to receive complaints of noncompliance with ap-
praisal independent standards and uniform standards of profes-
sional appraisal practices.

I look forward to learning more about the concerns of appraisers
and the representative organizations on the impact appraisal man-
agement companies are having not only on the ability of experi-
enced appraisers to make a living but on the quality of the apprais-
als as they impact the housing and financial, specifically con-
sumers.

Madam Chairwoman, it is important to understand the concerns
of other stakeholders, such as REALTORS® and mortgagers re-
garding this and other aspects of appraisal issues. But most impor-
tant to me and I think to many of our colleagues on this side of
the aisle, I want to learn how these appraisal issues are affecting
consumers, including whether or not consumers are receiving their
money’s worth in terms of quality of appraisal they pay for. Are
they being fully informed of what they are paying for and are they
protected from fraud, and do they have the proper means to ad-
dress their grievances?

I understand there is much to cover in this hearing and this is
only another step in the examination of this critical issue. There-
fore, I thank you, and I yield back the balance of my time.

Chairwoman BIGGERT. Thank you, Mr. Gutierrez.

The gentlelady from West Virginia is recognized for 2 minutes.

Mrs. CApPITO. Thank you. Thank you, Madam Chairwoman, and
Ranking Member Gutierrez.
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I thank everybody for being here today. There is just nothing
going on in Congress today, so I am glad we are here to talk about
appraisals.

I would like to thank the chairwoman for looking into this. It is
important.

And I am going to keep this brief. I wanted to take a few mo-
ments to address an issue that I have heard many complaints
about in my State of West Virginia.

I believe that the appraisal process is absolutely essential and so
important to the mortgage process because, as we know, a sound
regulatory structure in which the industry can operate and serve
the consumer is of prime importance. I hope to get a better clari-
fication today as to whether the Appraisal Subcommittee can han-
dle this role or whether it would be better left to the States to act
as the primary regulator.

My main focus, though, has been to have a marketplace for the
consumer that the consumer can access. I represent a State where
home values are relatively low. We don’t have a lot of foreclosures;
we didn’t get out over our skis, like a lot of other places.

And so, purchasing a home may appear to be very affordable. It
still strains a lot of the home budgets, and I am concerned because
I hear of folks who—of rising costs of appraisals and that apprais-
ers in some cases are unfamiliar with the area in which they are
making the appraisals—Ilocal markets. Even in a small State like
West Virginia, it might not sound like much, but if you are coming
from Elkins to appraise a home in Charleston, it is a totally dif-
ferent market. It 1s also 130 miles away.

And so, if this is the case, I know that the AMCs have had an
increased market share since 2008 and I am curious to know if this
has contributed by putting another layer, a middle layer or a more
increased middle layer, has that increased the cost of the appraisal
to the consumer? I am really concerned about the cost of the ap-
praisall to the consumer and the accuracy of the appraisal. It is es-
sential.

And so, I am interested to know if Dodd-Frank provisions have
absolutely created a more consumer-friendly process or not.

So I appreciate the chairwoman for holding this hearing, and I
welcome our panelists to the committee room. Thank you.

Chairwoman BIGGERT. The gentleman from California, Mr. Mil-
ler, is recognized for 2 minutes for an opening statement.

Mr. MILLER OF CALIFORNIA. Thank you, Chairwoman Biggert. I
want to thank you for having this hearing today. It is extremely
important.

The appraisal process was broken, and to some degree, it is still
broken. After HVCC passed the Dodd-Frank Act, I remember argu-
ing vehemently about the process and the direction that we are
heading, and it proved to be right; it was a disaster and we re-
pealed most of that.

But there is a lot lingering after that process that we are still
having to deal with. Out-of-area appraisals are a significant prob-
lem we are dealing with. Using distress sales as comparables—it
oftentimes creates more problems than it does benefit because an
appraiser who is not a local appraiser doesn’t understand the dif-
ference between the distressed property and the rehab that is nec-
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essary to take place to make that a comparable property and a
property that is not a rehab, what they are dealing with in those
areas.

So there is a lot of confusion and ambiguity and the process, 1
think, has to be dealt with. New home construction is another good
example. You are trying to compare a new home to a piece of prop-
erty that sold for less than sticks and bricks. They are not com-
parable; they don’t meet the new standards, new compliances re-
quired by local agencies and States that pass these mandates on
energy efficiency.

Green Home in California is another one that is having to deal
with it. Builders are putting costs into homes. Many areas are
mandated to do that and they can’t even use the cost of those im-
provements as part of the appraisal.

I would like to enter into the record a letter from the National
Association of Home Builders, and a second letter from Leading
Builders of America.

Chairwoman BIGGERT. Without objection, it is so ordered.

Mr. MILLER OF CALIFORNIA. Thank you. But when you talk to
different groups and individuals, you don’t hire an electrical con-
tractor to bid concrete work, and you don’t hire an out-of-town ap-
praiser to do local appraisals. You are getting them in areas some-
times where they don’t have any expertise and you can’t just nec-
essarily, not knowing an area, go to a computer and pull up an
equivalent square footage home and say, “It equates to what we
are trying to sell here.” It doesn’t.

We found out the situation with HVCC when they first passed,
and Congressman Kanjorski proposed that, my argument was that
perhaps New York is the most problematic State in the Nation, but
49 other States don’t have those problems, and we need to allow
more local control. Being able to take an appraisal and use it,
again, is not available during the old process we had where you re-
quired a lender to basically do the appraisal. That appraisal could
not be taken to another lender to do the work.

So there are areas that we need to deal with that I don’t think
we have. We are in a recovering market and we need to do what
we can to make sure that the market has an opportunity to re-
cover. And I think until we fix the appraisal process, that is not
going to happen. We are not doing a service to people who sell their
home nor are we doing a service to people who buy the home, and
we are doing a complete disservice to the people who are trying to
finance homes and sell homes.

So I thank you for your generous time, and I am looking forward
to the testimony.

Chairwoman BIGGERT. Thank you.

The gentleman from Texas, Mr. Green, is recognized for 1
minute.

Mr. GREEN. Thank you, Madam Chairwoman. And I sincerely
thank you, Madam Chairwoman, for hosting this hearing.

This is an important hearing and I would like to associate my-
self, if I may say so, with Mr. Miller’s comments. I did not hear
them in their entirety, so I won’t associate myself with all of them,
but what I did hear, I associate myself with.
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I would also like to enter into the record a letter from the Hous-
ton Association of REALTORS®. This letter is signed by Mr. Shad
Bogany, who is the Federal coordinator and also the State chair-
elect, as well as Mr. Wayne Stroman, who is the chair of the board
for 2012.

Chairwoman BIGGERT. Without objection, it is so ordered.

Mr. GREEN. Thank you.

Madam Chairwoman, I think that Mr. Miller has made some sa-
lient points. We find ourselves with people making decisions that
are not entirely familiar with the empirical evidence. I do believe
that we have to revisit some of these issues so as to tweak the sys-
tem that we have in place.

My belief is that this is something that is salvageable, and is
something that is doable. I think that we just have to find a way
to work on this project and focus on the question before us.

I have had an opportunity to talk to REALTORS® so I have
some first-hand information about what is going on in my city—
first-hand information. I have talked to many REALTORS® about
this concern. I have even gone so far as to talk to people who do
the actual appraisals, and they too have some concerns.

So I thank you for hosting this hearing. I am looking forward to
hearing much of the evidence—and I have to say much of it be-
cause, as you know, there are many things happening today, with-
out getting into all of what is going on, and I am being pulled in
many different directions. But I have to be here for this because
of the importance associated with it.

Thank you again, and I yield back the balance of my 3 seconds.

Chairwoman BIGGERT. Thank you, Mr. Green.

We are delighted to have our panelists here today. We are going
to have two panels, and so we will start with panel number one.

We have: Mr. William B. Shear, Director of Financial Markets
and Community Investment for the U.S. Government Account-
ability Office; Mr. Don Rodgers, President, Association of Appraiser
Regulatory Officials; and Mr. James R. Park, Executive Director,
Appraisal Subcommittee, Federal Financial Institution’s Examina-
tion Council.

Thank you all so much for being here. And without objection,
your written statements will be made a part of the record. You
each will be recognized for a 5-minute summary of your testimony.

We will begin with Mr. Shear.

STATEMENT OF WILLIAM B. SHEAR, DIRECTOR, FINANCIAL
MARKETS AND COMMUNITY INVESTMENT, U.S. GOVERN-
MENT ACCOUNTABILITY OFFICE (GAO)

Mr. SHEAR. Thank you.

Chairwoman Biggert, Ranking Member Gutierrez, and members
of the subcommittee, I am pleased to be here today to discuss our
work on real estate appraisal issues. My statement today is based
on information from two reports we issued in response to mandates
in the Dodd-Frank Act.

The first, which we issued in July 2011, included an examination
of real estate valuation methods, including appraisals, as well as
conflict of interest in appraiser selection policies. The second, which
we issued in January 2012, included an assessment of the Ap-
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praisal Subcommittee’s monitoring functions and certain challenges
faced by ASC.

In summary, we found that, first, appraisals, which provide an
estimate of market value at a point in time, are the most commonly
used valuation method for first-lien residential mortgage origina-
tions. While data on different approaches for conducting appraisals
are limited, we found that the sales comparison approach is re-
quired by Fannie Mae, Freddie Mac, and FHA, and is reportedly
used in nearly all appraisals. We also found that the cost approach,
in which an estimate of value uses data on land value and what
it would cost to replace or reproduce a residence, is often used in
conjunction with a sales comparison approach.

Second, conflict of interest policies have changed appraisal selec-
tion processes and the appraisal industry more broadly. Specifi-
cally, the policies have led to increased use of appraisal manage-
ment companies.

In our July 2011 report, we concluded that setting minimum
standards that address key functions AMCs perform on behalf of
lenders would enhance oversight of appraisal services and provide
greater assurance of the credibility and quality of the appraisals
provided by the AMCs. Therefore, we recommended that these reg-
ulators consider addressing several key areas, including criteria for
selecting appraisers, as part of their joint rulemaking under the
Dodd-Frank Act to set minimum standards for States to apply in
registering AMCs.

Now, I will briefly discuss our evaluation of the Appraisal Sub-
committee. It has been performing its monitoring role under Title
XI authority, FIRREA. We found that several weaknesses, which
are generally associated with the lack of established policies and
procedures and clear definitions, have potentially limited ASC’s ef-
fectiveness.

We recommended that ASC clarify the criteria it uses to assess
States’ compliance with Title XI and develop specific policies and
procedures for monitoring the Federal banking regulators and the
Appraisal Foundation. ASC is taking steps to implement these rec-
ommendations.

Chairwoman Biggert and Ranking Member Gutierrez, this con-
cludes my prepared statement. I would be happy to answer any
questions.

[The prepared statement of Mr. Shear can be found on page 157
of the appendix.]

Chairwoman BIGGERT. Thank you so much.

Mr. Rodgers, you are recognized for 5 minutes.

STATEMENT OF DONALD T. RODGERS, PRESIDENT,
ASSOCIATION OF APPRAISER REGULATORY OFFICIALS (AARO)

Mr. RODGERS. Chairwoman Biggert, Ranking Member Gutierrez,
and members of the subcommittee, thank you for the opportunity
to testify today. I am the executive director of the North Carolina
Appraisal Board and I am currently the president of the Associa-
tion of Appraiser Regulatory Officials, which is comprised of the
real estate appraiser licensing agencies.

My testimony today will focus on issues that are particularly rel-
evant to State regulators.
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First, lack of resources: State appraiser licensing programs were
established as a result of FIRREA to issue appraiser credentials
and oversee compliance by appraisers with standards and State
laws. Some programs are part of an umbrella agency that handles
all occupational licensing of the State. They often use a pool of in-
vestigators and assign legal counsel on a per-case basis.

Others are stand-alone agencies that handle appraising and/or
real estate. They may have contract or staff investigators and full-
or part-time legal assistants.

Finally, there are States such as North Carolina that have an
autonomous board set up by State statute. These boards do not re-
ceive State funding and typically hire their own staff.

Programs that share staff may lack sufficient resources and may
not be able to comply with Federal requirements. State officials do
not understand why this program must be given priority when the
backlog for other agencies is just as great.

Second, appraisal fraud: An appraisal is an opinion of value,
which makes it difficult to show that the appraiser intended to de-
ceive someone. For this reason, law enforcement officials often shy
away from bringing fraud charges against appraisers. Although
State and Federal law enforcement have joined task forces with
State regulators, they are often not able to share information due
to concerns that their investigations could be compromised.

Appraisers are not usually the originator of fraud schemes but
are brought into it with the promise of future assignments instead
of large payments, which would provide the smoking gun tying
them to the fraud.

Third, appraisal management companies: AMCs have existed for
many years. As a result of the Home Valuation Code of Conduct
many more AMCs were established. There were, however, no regu-
lations in place defining AMCs or controlling who could own or op-
erate an AMC.

Often appraisers are prohibited from speaking with brokers,
builders, or borrowers. This creates consumer frustration directed
toward appraisers as consumers are not aware of the role of the
AMC in the appraisal process.

Appraisers have their own issues with AMCs, including numer-
ous assignment conditions, requests to go outside of their market,
and delays in receiving payment. A frequent problem for regulators
isd 3hat they must license two entities whose interests are often at
odds.

Each group may attempt to change laws and rules that impact
the other’s ability to function. As complaints increase against
AMCs, States may lack the resources to investigate out-of-State
companies who have substantial legal resources.

Fourth, alternate valuation services: Broker price opinions and
other evaluation products are generally not regulated by appraiser
licensing boards. Consumers do not realize the difference and may
think they are receiving an appraisal when an appraiser was not
involved in the process. There is limited authority to discipline bro-
kers for errors in the development of these valuations and they are
not sufficiently regulated.

Fifth, evaluation of the appraisal regulatory system: Some of the
cooperative efforts between State boards, the ASC, and the Ap-
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praisal Foundation are an investigator training program provided
at no cost to the States’ task forces on trainee supervision and con-
sistent enforcement. The Foundation issues exposure drafts and re-
quests comments when there are proposed changes to USPAP or
the appraisal qualification criteria and schedules meetings to coin-
cide with AARO conferences. The ASC staff attends AARO and
Foundation meetings and assists the States in drafting rules and
legislation.

There continue, however, to be areas that show the need for im-
provement. State regulators should be represented on the Ap-
praisal Subcommittee as well as on the Foundation’s boards. There
should be a national repository for appraiser and AMC records, ei-
ther through expansion of the national registry or a system similar
to the National Mortgage Licensing System.

Current ASC meeting procedures discourage the public from at-
tending. Universal application and complaint forms have been dis-
cussed but are difficult to achieve absent a Federal requirement.

The ASC has been in the process of changing its policy state-
ments for several months, but States have not had the opportunity
to see a draft or to comment.

The lack of enforcement sanctions was a serious omission from
FIRREA and created a situation where derecognition was the only
penalty available to the ASC for violations. The Dodd-Frank Act
has given the ASC broader enforcement options, the ability to
make grants to the States, and oversight of the AMC registration
process. It remains to be seen what effects these new tools will
have on the oversight of the State appraiser programs.

Thank you for the opportunity to testify before you today. I will
be glad to answer any questions.

[The prepared statement of Mr. Rodgers can be found on page
149 of the appendix.]

Chairwoman BIGGERT. Thank you.

Mr. Park, you are recognized for 5 minutes.

STATEMENT OF JAMES R. PARK, EXECUTIVE DIRECTOR, AP-
PRAISAL SUBCOMMITTEE (ASC), FEDERAL FINANCIAL INSTI-
TUTIONS EXAMINATION COUNCIL (FFIEC)

Mr. PARK. Good morning, Chairwoman Biggert, Ranking Member
Gutierrez, and members of the subcommittee. Thank you for the
opportunity to update you on the work of the Appraisal Sub-
committee, also known as the ASC.

Title XI of FIRREA created the ASC as an independent agency
within the Federal Financial Institution’s Examination Council
(FFIEC). Title XI was passed following the savings and loan crisis
of the 1980s to address weaknesses regarding real property ap-
praisals used in connection with federally-related transactions.

Title XTI called for the establishment of State programs to creden-
tial and supervise appraisers and created a unique regulatory
framework that involves Federal, State, and private entities. At the
Federal level, we have the ASC; at the State level, the State ap-
praiser regulatory agencies; and on the private side, the Appraisal
Foundation.

The ASC is made up of seven members designated by the heads
of the Federal Financial Institution’s regulatory agencies as well as
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HUD, FHFA, and the CFPB. This past January, the CFPB ap-
pointed its first representative to the ASC. Effective April 1st, the
FFIEC appointed the HUD representative as the new chairman,
X}Sl(()l is also a certified appraiser and the first appraiser to chair the

The member agencies remain committed to fulfilling the ASC’s
statutory responsibilities. As part of its core responsibilities, the
ASC monitors the State appraiser regulatory programs for compli-
ance with Title XI. The ASC completed 27 reviews in 2011 and 31
are planned for 2012.

The ASC also maintains the National Registry, comprised of ap-
praisers eligible to perform appraisals for federally-related trans-
actions. The registry contains just fewer than 105,000 credentials,
down almost 14 percent from its peak in 2007. With the registry
fee being the ASC’s sole source of revenue, the reduction in the
number of credentials comes at a particularly challenging time as
the scope of responsibility is increasing due to the Dodd-Frank Act.

In monitoring the Foundation, ASC staff attends all public and
private meetings of the Foundation boards. For Fiscal Year 2012,
the ASC approved a grant of approximately $900,000 to the Foun-
dation. The grant includes funds for the State investigator training
program, which has been beneficial to the States.

Through our monitoring, the ASC is aware that the Foundation
is currently working on a new strategic plan. The ASC played no
role in the development of the strategic plan. However, when made
public, the ASC will review and possibly comment on matters re-
lated to ASC responsibilities.

The ASC continues to make progress in addressing the Dodd-
Frank Act requirements. Last fall, the ASC approved a plan to es-
tablish the Appraisal Complaint National Hotline and a great deal
of work has been completed towards its implementation.

ASC member agencies are currently working to finalize the de-
tails for internal complaint intake and disposition. Launch of the
hotline is anticipated before the end of 2012.

The Dodd-Frank Act also required the GAO to conduct a study
of the ASC. In its report issued last January, the GAO made three
recommendations.

First, GAO recommended that the ASC clarify definitions used to
categorize States’ compliance with Title XI. In response, the ASC
has clarified the definitions, which are now incorporated into all
appropriate documents.

The ASC also drafted revised policy statements that have been
approved for publication in the Federal Register to solicit public
comment. The revisions included new findings and definitions to
further address this GAO recommendation.

Second, GAO recommended that the ASC develop specific policies
for monitoring appraisal requirements developed by the Federal Fi-
nancial Institution’s regulators. Finally, GAO recommended that
the ASC develop specific policies for determining whether the
Foundation’s grant activities are related to Title XI. Staff is draft-
ing policies for ASC approval to address these last two rec-
ommendations.

Other ASC priorities include fulfilling the authority and respon-
sibilities conferred by the Dodd-Frank Act in such areas as State
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grants and rulemaking. Regarding State grants, many State ap-
praisal programs do not control their funds. Therefore, the ASC
will focus on ensuring grant funds are used to support the pro-
gram.

While the ASC has not yet formally addressed rulemaking, the
proposed policy statements would implement the interim sanc-
tioning authority given to the ASC by the Dodd-Frank Act to re-
move appraisers from the National Registry for up to 90 days. Use
of any additional interim sanctioning authority would require rule-
making.

In conclusion, I again appreciate the opportunity to appear before
the subcommittee, and I look forward to addressing your questions.
Thank you.

[The prepared statement of Mr. Park can be found on page 131
of the appendix.]

Chairwoman BIGGERT. Thank you, Mr. Park.

This is a time when the members of the committee will ask ques-
tions. I will start, and yield myself 5 minutes.

Mr. Shear, do you think that the ASC has made efforts to reform
its policies and procedures for determining whether the activities
of the Appraisal Foundation are Title XI-related?

Mr. SHEAR. As Mr. Park said, we followed up and we are—we
know that they have made progress in this area as far as coming
up with a definition—that would be, how do you define Title XI ac-
tivities? So we know they are making progress in this area.

Chairwoman BIGGERT. So you think that they are moving ahead
enough for—

Mr. SHEAR. Yes. We are very glad that they agreed with our rec-
ommendation and that they are putting things down in a formal
way to address these issues.

Chairwoman BIGGERT. Okay. According to your testimony, and
based on your July 2012 report, the Appraisal Subcommittee has
not clearly defined the criteria it uses to assess a State’s overall
compliance with Title XI. Could you expand on this assertion?

Mr. SHEAR. I would be glad to. One thing that we have observed
over the years is that the oversight of State compliance with re-
quirements has been enhanced over the years, so we see that and
we see the establishment of many policies and procedures that are
clearly stated.

But from an internal controls standpoint, we just dealt with a—
three different categories that it would bring great clarity and it
would provide for more kind of robust oversight if these three cat-
egories—or whatever categories they had—were more clearly stated
and defined, and we understand that they are making progress in
this area.

Chairwoman BIGGERT. Okay. Thank you.

And, Mr. Rodgers, you provide some suggestions on how the ap-
praisal regulatory structure can be improved at the State and na-
tional level. Can you describe and explain some of those sugges-
tions for this committee in a little more depth?

Mr. RODGERS. Yes, ma’am. I would be glad to.

In looking at the areas of improvement, as Mr. Park said in his
testimony, the policy statements—which are given to the States to
follow to show compliance with Title XI—are in the process of
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being revised. We have not at this point—understand that process
has been going on for several months—had any exposure to the
States nor do we have the States’ comments.

When the Appraisal Foundation makes changes to their—the
standards or either the criteria there is a very robust exposure and
vetting process and it allows a lot of unintended consequences to
get out there. So I would encourage the subcommittee to get those
to the States for comment as soon as possible.

Also, we believe that the States should have representation both
on the subcommittee as either a member or through some sort of
liaison, and they also should have the same representation on the
standards and qualifications boards. These boards directly affect
policies, rules for each of the States, and for them to understand
what impact or what unintended consequences might come by the
result of changes to rules or regulations is essential, so we think
that is a very essential point.

With regards to the public meetings of the Appraisal Sub-
committee, the process is very rigorous to try to attend. You have
to register in advance, and have a photo ID. You go through a secu-
rity process that is more extensive than getting in this building,
and you have to be escorted to and from the meeting site.

This is largely because they are held in the offices of the Federal
financial institutions, so it is understandable the level of security
needed in those buildings. We would suggest that they should be
held somewhere the public could come without preregistration or
identification. In our State, you come to a public meeting and you
can walk right in. And so, we would suggest that, as well. Those
are just some of my suggestions.

Chairwoman BIGGERT. Thank you.

I yield myself such time as I may consume for additional ques-
tions.

Mr. Rodgers, there seem to be a great number of the appraisal
industry participants who claim that real estate appraisal fraud is
significantly increasing. As a State regulator, does your appraisal
fraud data reflect or dispute this claim?

Mr. RODGERS. Just speaking for my individual State, we have
not seen a large increase in appraisal fraud. I think a lot of the
flipping schemes that were taking place in the early part of this
last decade—they are just difficult to perpetrate given the financial
climate we are in now. The rapidly inflated markets made it easier
to perpetrate, where now that certainly doesn’t take place.

We have heard of issues of what is now called flopping schemes,
where it is misrepresented to the lending institution what the prop-
erty is worth. They short-sell for a low amount and then some of
the real estate professionals, in turn, sell the property at a large
profit, so kind of a reverse of the flipping scheme.

We have seen some cases in our State which were right in the
middle of the transition to the economy falling where there were
subdivisions where a lot of promises were made, no money down
type investments. A lot of people bought lots for investment type
properties and then the market crashed in the middle of it. So
some of these were fraud in the fact that they were trying to entice
people into making poor investment choices, but the actual market
fell out from under them, which was not part of a fraud scheme.
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Chairwoman BIGGERT. Thank you.

Then, Mr. Park, it is my understanding that the Appraisal Sub-
committee was created in response to the savings and loan crisis
in the late 1980s and early 1990s. In light of significant changes
over the past 20 years, what is the relevance of the ASC in today’s
market?

Mr. PARK. The relevance of the ASC is the Federal oversight that
we provide for the States as well as the monitoring of the Appraisal
Foundation and the grants that are provided to the Appraisal
Foundation for the work of the Appraisal Standards Board and the
Appraiser Qualifications Board. The original—

Chairwoman BIGGERT. The question is, is the model outdated or
do you think you are in the 21st Century, as far as the Federal
oversight?

Mr. Park. Title XI, as originally enacted, had some flaws in it.
The Dodd-Frank Act attempted to correct some of those flaws, pro-
viding more authority and responsibility to the Appraisal Sub-
committee, and while many of those provisions of the Dodd-Frank
Act are still being put into place, they should assist the sub-
committee in providing greater regulatory oversight for the ap-
praisal regulatory system.

Chairwoman BIGGERT. Mr. Shear, do you think that there should
be a complete overhaul of that to make sure that it is in the 21st
Century?

Mr. SHEAR. We didn’t look at various options for restructuring,
so I can’t answer your question directly, but we did look at how
Dodd-Frank changes the role of the Appraisal Subcommittee and
the new authorities and responsibilities, and we think the Ap-
praisal Subcommittee has some huge challenges ahead. As they
move forward in implementing our recommendations and taking
other actions, I would expect that this committee and others will
be taking a very close look to see whether the Appraisal Sub-
committee has the resources and the right type of structure to
carry out these additional responsibilities, especially pertaining to
monitoring the Federal financial regulators.

Chairwoman BIGGERT. Okay.

Mr. Park, obviously the ASC failed to detect a significant amount
of appraisal fraud during the financial crisis. A lot of other people
made a lot of mistakes too, but do you think because of that, the
States could assume some of the role of the ASC?

Mr. PARK. The role of the ASC is not to detect appraisal fraud;
that is really the realm of the States. They are the enforcement
mechanism of the system.

The ASC’s role is to create an environment where fraud can be
easily detected and then the States have the ability to enforce dis-
ciplinary actions for fraud or lesser offenses—misleading apprais-
als, incompetent appraisals, and so forth.

Chairwoman BIGGERT. Was there a problem with the environ-
ment then, that the ASC created at the time of the financial crisis?

Mr. PARK. The ASC has to work within the confines of Title XI,
within the authority that is given. One of the inherent problems
with Title XI that Dodd-Frank tried to correct is the fact that the
only disciplinary authority that the Appraisal Subcommittee had to
use against States that were out of compliance was non-recognition
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of the State program. Non-recognition of the State appraisal pro-
gram would, in effect, shut down mortgage lending in the State.

So while it has been addressed with several States, and States
know that is a potential outcome of compliance reviews, they also
know that it is a very draconian measure.

Chairwoman BIGGERT. The ASC oversees the States, and you
said that you don’t detect the fraud, but has the ASC put out any
information about fraud trends and worked with the States to bet-
ter address fraud?

Mr. PARK. During the compliance review process, our policy man-
agers who actually conduct the compliance review talk to the
States, gather information about what they are doing related to
fraud. More and more States, we have found, are getting involved
in various mortgage fraud committees and working with the FBI,
and Federal and State Government officials to address the problem
of mortgage fraud and appraisal fraud.

Chairwoman BIGGERT. Okay.

Mr. Rodgers, do you think that this is—has this happened in
your State? Has this been a help?

Mr. RODGERS. I do agree that there have been efforts both on the
level of AARO and with the subcommittee reviews that issues that
occur in other States are certainly made available and aware of
other States. Again, the joint investigator training that has been
alluded to allowed three regulators from each State to attend at no
cost and to focus on some of these issues that you may see.

As I pointed out in my testimony, in dealing with law enforce-
ment officials, one thing is they have to have a fairly substantial
threshold of financial harm before they can become interested in a
fraud perpetration, and when they have participated in a task
force, which I think has been useful in helping identify players in
some of these mortgage frauds, it is sometimes difficult for the in-
formation to be shared both ways because they are in a criminal
investigation and sometimes they fear that the advancement of a
licensing investigation may compromise their criminal investiga-
tion.

Chairwoman BIGGERT. Thank you.

I have exceeded my time, and so there will be some leeway for
Mr. Gutierrez. Mr. Gutierrez?

Mr. GUTIERREZ. Thank you so much. You are so kind.

I am in a very generous mood. My prescriptions are ready at the
drugstore.

I want to let the panelists know that if you have an appointment,
you can keep it. Preexisting conditions will not be counted against
you. If you have your kids on health care, it is okay. I guess it is
the law of the land now, so I feel pretty good about that. Sorry for
that little aside, but I thought you might want to know what the
Supreme Court has decided, especially since you were all—I know
not on your—

[laughter]

Note, I am not talking to the rest of you, who I know are very
well-informed of what happened, but not our three very distin-
guished and welcomed witnesses here this morning.

So, Mr. Shear, as we continue to look at comprehensive housing
finance reform, a key element missing from the debate is com-
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prehensive appraisal reform. I think our goal should be to establish
an appraisal system that produces accurate values through all
phases of the housing cycle. And the agency guidelines that became
effective in December 2010 were a vast improvement over 2004
guidance but the scope was limited.

As we confront the major systemic hurdles to appraisal reform,
specifically the fragmented and what some of us consider dysfunc-
tional nature of the appraisal system and regulatory oversight the
question is, who has the authority and, more importantly, the abil-
itly }t1(‘)7 coordinate and implement the changes we need to accom-
plish?

Mr. SHEAR. You raise really good questions and our work can ad-
dress some of those questions. There is room for improvement with
the Appraisal Subcommittee, and in particular, the new authorities
and responsibilities provided by Dodd-Frank allow the Appraisal
1Subcommit‘cee to do a better job of trying to oversee the State regu-
ators.

We also think it is very important and also a huge challenge for
the Appraisal Subcommittee to try to come up with a way of moni-
toring the Federal financial regulators, given their structure and
their small size. So there is an awful lot that seems to be riding
on what the Appraisal Subcommittee is capable of doing.

But I think the types of questions you ask are very good ques-
tions because even if the Appraisal Subcommittee does successfully
implement new procedures, implements new authorities, and takes
on new responsibilities, there still is the question as far as how
comprehensive a system we have. And based on our work, I can say
those are very good questions that become very much a part of the
whole fabric of mortgage reform under Dodd-Frank.
hMr. GUTIERREZ. Mr. Rodgers, could you help us a little more
than—

Mr. RODGERS. Yes—

Mr. GUTIERREZ. —across the country.

Mr. RODGERS. I think there are two questions with regards to
what happens on the State level. The question has been raised
about dealing with appraisal fraud and joint work with law en-
forcement. Largely, the complaints and the comments I have heard
from the Members here today have more to do with the accuracy
of valuation, helping to recover from the housing crisis, and situa-
tions like that.

Unfortunately, on the State level you are dealing with a com-
plaint system where the board receives a complaint, then it falls
under a due process system. For example, in our State, imme-
diately the respondent has 30 days to respond to the complaint be-
fore we even initiate the investigation.

What you are hearing a lot from participants in the marketplace
is they need somebody that once an appraisal does not meet their
needs they need some sort of ability to appeal or to get it revisited
or reviewed. I think that will have to be handled largely in the
lending community.

Mr. GUTIERREZ. Mr. Park?

Mr. PARK. Could I ask you to restate your question?

Mr. GUTIERREZ. The effectiveness of the system, and to change
and to improve, and to have new effective standards across the
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country—we have changed them. How do you see those standards
changing? Are they changing quickly enough? Are they being
adopted quickly enough?

Mr. PARK. The changes to the appraisal regulatory system have
occurred very slowly. The Dodd-Frank Act contained the first sig-
nificant changes since it was enacted back in 1989. So there has
been—but the Dodd-Frank Act did install quite a few significant
changes that we talked about earlier in terms of the subcommit-
tee’s authority—

Mr. GUTIERREZ. But you think they are actually being carried out
effectively?

Mr. PARK. Yes. We are in the process of enacting the different
provisions that the changes—the amendments to Title XI that were
part of the Dodd-Frank Act, and we have already made changes in
terms of—for example, the subcommittee did not have the author-
ity other than to comment on but we had no authority during the
compliance review process to look at the funding and staffing of a
State program. Dodd-Frank gave the subcommittee the authority to
do that as part of our compliance review process.

Mr. GUTIERREZ. My time has expired. Thank you so much. We
will have more questions for you, and I thank you for the testimony
today because maybe it is just my imagination but I have only met
two appraisers—I have had appraisers—more than two homes ap-
praised.

But I remember meeting one about 25 years ago, and it is like
if your car—you tell the mechanic what you think might be wrong
with it, right? Contractor comes over to fix something you might
tell him where you—and it was like the last time I had the ap-
praiser come over, I almost felt like I was doing some criminal act
by telling her about the beautiful tile, how expensive it was before
I installed it and trying to tell her what it was about my home that
made my home unique so that she could do a better appraisal, I
thought.

When I talk to the mechanic, he kind of listens to me and then
does whatever he has to do to fix my car, but he doesn’t treat me
like a criminal in trying to tell him what I think is wrong or good
or bad about my car, and I hope we don’t get to the point where
you get into an adversarial relationship between homeowners and
their most prized possession, right, and what it is we think it is
worth. In the end, they are going to make an objective determina-
tion but you can still get good information, I think, from the Amer-
ican public as you make a decision about what something is worth.

I thank all of you, and I look forward to the next panel.

Chairwoman BIGGERT. Thank you, Mr. Gutierrez.

And I would like to thank the panel for their expert testimony
and for being here. It has been very helpful to us.

With that, we will excuse the panel, but first of all, let me just
say that the Chair notes that some Members may have additional
questions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 30 days
for Members to submit written questions to these witnesses and to
place their response in the record.

Thank you very much.

And with that, we will have the second panel come forward.
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I would like to recognize the second panel, and thank you all for
being here. And let me just go through the list.

We have: Mr. David Berenbaum, chief program officer, National
Community Reinvestment Coalition; Mr. David Bunton, president,
Appraisal Foundation; Mr. Francois Gregoire, the 2011 chair, Na-
tional Association of REALTORS® Appraisal Committee; Mr. Don
Kelly, executive director, Real Estate Valuation Advocacy Associa-
tion, REVAA, on behalf of REVAA and the Coalition to Facilitate
Appraisal Integrity Reform; Ms. Karen J. Mann, president, Mann
and Associates Appraisers, on behalf of the American Society of Ap-
praisers; and Ms. Sara Stephens, president, Appraisal Institute.

Thank you all for being here.

We will now begin with the testimony. Without objection, your
written statements will be made a part of the record. You will each
be recognized for a 5-minute summary of your testimony, and with
that, we will start with Mr. Berenbaum.

You are recognized for 5 minutes.

STATEMENT OF DAVID BERENBAUM, CHIEF PROGRAM OFFI-
CER, NATIONAL COMMUNITY REINVESTMENT COALITION
(NCRC)

Mr. BERENBAUM. Thank you.

Good morning, Chairwoman Biggert, Ranking Member Gutierrez,
and other distinguished members of the subcommittee. My name is
David Berenbaum, and I am the chief program officer for the Na-
tional Community Reinvestment Coalition.

On behalf of our Coalition, I am honored to testify before you
today from both the consumer protection and the safety and sound-
ness perspective in order to discuss options for improving the regu-
latory oversight of stakeholders in the home valuation and housing
finance industry. NCRC is an association of more than 600 commu-
nity-based organizations that promote access to basic banking serv-
ices, including credit and savings, to create and sustain affordable
housing, job development, and vibrant communities for America’s
working families.

Today, the U.S. economy is mired in the worst economic crisis in
more than half a century and valuation issues remain front and
center in the financial reform debate. Our current economy has
clearly earned its moniker of a “Great Recession” and this is not
an equal opportunity recession.

NCRC calls upon policymakers, the Appraisal Subcommittee, and
regulators to act swiftly to enforce Title XI of FIRREA, embrace the
reforms included in the Dodd-Frank Act, and implement the fol-
lowing 10 recommendations that will help all Americans, but par-
ticularly assist low- to moderate-income communities, communities
of color, and communities impacted by the foreclosure crisis who
are working to realize or sustain the American dream of home-
ownership.

To accomplish this end, we propose the following: first, to develop
a more modern appraisal reporting process and utilize more robust
and uniform reporting that can be tailored to today’s needs. The re-
cent changes by the FHFA regarding the uniform appraisal data
set have only added further confusion to the already inadequate
mandated four.
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Second, require full appraisals by licensed appraisal profes-
sionals for all residential mortgages above $50,000, regardless of if
they are originated or ensured by the private sector or Fannie Mae,
Freddie Mac, or the FHA. The current limitations associated with
the so-called de minimis value of a quarter of a million dollars are
out of touch with today’s realities.

Third, the role and impact of appraisal management companies
must be critically reviewed by the ASC to ensure that they are not
negatively affecting appraisal quality. Congress should immediately
investigate the emerging practice of mortgage originators assigning
or requiring that AMCs or appraisal professionals they engage with
for business assume the buy-back risk from the secondary market
or insurer claims related to loan origination.

Fourth, appraisal professionals enhance safety and soundness
and protect the interests of all parties to a mortgage transaction,
including and especially consumers, and they must be appro-
priately compensated under any usual and customary fee standard
that is developed.

Fifth, the banking regulators—Fannie Mae, Freddie Mac, and
FHA—should not escape Appraisal Subcommittee evaluation, safe-
ty and soundness review, and enforcement.

Sixth, while automated valuation models serve as a useful and
cost-competitive compliance tool and an effective check against
fraud, they should never replace the use of appraisal by a licensed
appraiser for all mortgages that exceed $50,000.

Seventh, there is a need for more effective consumer protection,
transparency, and education, including a dedicated consumer com-
plaint hotline managed by the CFPB in collaboration with not-for-
profit organizations.

Eighth, responsible appraisal practices ensure and expand hous-
ing opportunities in open society. It is unfortunate today that we
still see issues of the age of housing, predominant value, and use
of comparables, coupled with subjective remarks with regard to the
quality of housing in America’s low-income or minority commu-
nities.

Ninth, inappropriate appraisal undervaluation is equally dam-
aging to homeowners, communities, the taxpayers, investors, and
insurers. We are seeing widespread undervaluation through the
use of broker price opinions, and the short-sale process, or general
reluctance to recognize that in some communities, the market is be-
ginning to return.

And tenth, States must suspend the inappropriate action of re-
directing funds intended for appraisal compliance, professional de-
velopment, licensing, and oversight to their general funds.

In conclusion, it is imperative for Members of Congress, the
CFPB, the prudential regulators, and the Appraisal Subcommittee
to work in conjunction with one another to ensure that consumers
and industry stakeholders benefit from a system of regulation that
helps ensure the independence and integrity of the appraisal proc-
ess. To accomplish this end, we urge you to consider the rec-
ommendations that we have made today.

Thank you.

[The prepared statement of Mr. Berenbaum can be found on page
42 of the appendix.]
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Chairwoman BIGGERT. Thank you so much.
Mr. Bunton, you are recognized for 5 minutes.

STATEMENT OF DAVID S. BUNTON, PRESIDENT, THE
APPRAISAL FOUNDATION

Mr. BUNTON. Thank you very much, Madam Chairwoman. The
Appraisal Foundation greatly appreciates the opportunity to appear
before you today to offer our perspective on the regulation of real
estate appraisers.

By way of background, I have served as a senior staff member
of the Appraisal Foundation for the past 22 years, and prior to that
I had the privilege of serving as the chief of staff of one of your
former colleagues. I should point out that I am not an appraiser.

There are many misperceptions about the Appraisal Foundation,
and let me start off by saying what the Appraisal Foundation is
not. It is not a government agency, it is not a regulatory body, it
wasn’t created by Congress, it is not an appraisal trade association,
and we have no individual members.

What are we? We are a 501(c)(3) not-for-profit education organi-
zation.

We were founded by eight national appraisal organizations, 25
years ago, before the enactment of FIRREA. We are an umbrella
organization composed of over 100 organizations and government
agencies with an interest in valuation. We have attached a list of
those organizations to our testimony. And we were created pri-
marily to foster professionalism in appraising.

What the Appraisal Foundation is, is the private sector expertise
in the real property appraiser regulatory system under Title XI of
FIRREA. The Foundation does not have any regulatory authority,
but we provide the tools to the regulatory community.

Specifically, we set the minimum education and experience re-
quirements for someone to become a State-certified or State-li-
censed real estate appraiser. We are the authors of the National
Uniform Exam that all 55 States and territories use. And we are
the authors of the generally recognized standards of professional
conduct known as the Uniform Standards of Professional Appraisal
Practice (USPAP), that all State-licensed and certified real estate
appraisers must adhere to.

With the work of our boards, we understand the very importance
of public trust. In fact, the words “public trust” appear in our mis-
sion statement. And we have learned over the years that one way
to build and maintain public trust is to promote transparency
wherever and whenever possible.

All of our boards conduct public meetings. They adopt their work
product in open sessions. They issue exposure drafts, often numer-
ous times. And all comment letters we receive are posted on our
Web site. In fact, the people who serve on our boards—we inter-
view them in a public setting.

In addition, as part of our commitment to promoting the public
trust, we have worked with several U.S. Government agencies at
their request on developing specific recommendations to improve
their internal appraisal operations, to assist them in their inves-
tigative work regarding valuation, and to assist them in developing
new policies and procedures.
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As Mr. Rodgers pointed out in the previous panel, the Appraisal
Subcommittee, AARO, and the Foundation have had a very close
relationship over the past few years. State investigator training,
with over 300 State investigators now having been trained. We are
producing several training videos. At a time of tight State budgets,
State regulators can receive training at their desk without having
to fly anywhere.

And then, because all 55 States and territories are using the
same document for enforcement, USPAP, we have created some-
thing called a voluntary disciplinary action matrix, and what that
is, it lists specific violations of USPAP and then recommended dis-
ciplinary action. It also lists aggravating and mitigating -cir-
cumstances. It is completely voluntary; it is simply a tool for States
to use.

I have been asked to touch on two internal Foundation issues.
One of them is the Foundation’s strategic plan. It is premature to
get into the details of the plan because it will not be presented to
our board of trustees until next month.

Assuming it is accepted by our board, the Foundation will pub-
licly expose the draft plan, as it did with its current plan, to all
stakeholders for 90 days. This November, the board of trustees will
take into account public comments received and make a final deter-
mination on approving the strategic plan.

I was also asked to comment on the Appraisal Practices Board.
There is a lot of misinformation about this newest board that was
constituted in July 2010. This essentially is the how-to board, if
you will. How do I appraise it with foreclosed properties, and short
sales, and things like that?

There are four things I want to mention about the APB. First,
the Appraisal Practices Board does not have any congressional au-
thority. Adherence to the guidance is strictly voluntary.

Second, the APB does not operate with any public funds or any
grant money.

Third, the APB valuation advisories do not establish new valu-
ation methods or techniques. They rather are a compilation of ex-
isting ones into one place.

And fourth, the APB valuation advisories are available to anyone
at no cost.

Earlier, we heard from the Government Accountability Office,
and over the past decade, there have been 16,000 disciplinary ac-
tions, 2,300 revocations, and 1,800 suspensions. The States have
been very active.

Title XI, while certainly unique without its flaws, is the glue that
holds these 55 jurisdictions together and, it is important to remem-
ber, without the use of any appropriated funds.

Madam Chairwoman, the Appraisal Foundation stands ready to
assist in any way you believe the subcommittee can help this effort.
Thank you.

[The prepared statement of Mr. Bunton can be found on page 71
of the appendix.]

Chairwoman BIGGERT. Thank you so much.

Mr. Gregoire, you are recognized for 5 minutes.
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STATEMENT OF FRANCOIS K. GREGOIRE, PRESIDENT,
GREGOIRE & GREGOIRE, INC., ON BEHALF OF THE NA-
TIONAL ASSOCIATION OF REALTORS® (NAR)

Mr. GREGOIRE. Good morning. Thank you, Chairwoman Biggert,
Ranking Member Gutierrez, and members of the subcommittee for
the opportunity to testify on behalf of the National Association of
REALTORS® about appraisal and the regulatory impact on con-
sumers and businesses. NAR represents more than 1 million real
estate professionals, including approximately 30,000 licensed and
certified appraisers.

My name is Francois K. Gregoire. I go by Frank. I do not speak
French.

I am a REALTOR® but I earn my living as a real estate ap-
praiser. My qualifications are fully detailed in my written testi-
mony.

NAR believes a strong and independent appraisal profession is
important to consumers and the real estate industry and vital to
restoring faith in the mortgage origination process. Appraisals are
one of the most critical components necessary for the housing mar-
ket recovery.

There is no question about the importance of appraisals in real
estate and mortgage transactions. A credible valuation by a com-
petent, licensed or certified professional provides benefits to the
lender, borrower, and secondary markets. Public trust in the real
estate profession is enhanced.

There are obstacles to preventing the realization of these bene-
fits. Among the obstacles is weakened appraiser competency.

Despite good intentions, litigation, legislation, and regulation has
diminished the importance of appraiser competency as criteria for
appraiser selection and retention. The insertion of appraisal man-
agement companies between loan originators and appraisers re-
sults in a focus on fee and turnaround time rather than appraiser
competency and experience.

The most common concern expressed by our members, whether
a broker or an appraiser, is knowledge of the local market or geo-
graphic competency. The Uniform Standards of Professional Ap-
praisal Practice requires appraisers to have competency or to ac-
quire competency to understand the nuances of a particular mar-
ket.

The current AMC model tends to disregard this necessary focus
on competency. Appraiser competency may be enhanced with edu-
cation and communication.

Communication between appraisers and real estate agents and
their clients is not prohibited and should, in fact, be encouraged.
Of course, efforts to intimidate, bribe, or coerce an appraiser are
and should continue to be prohibited.

Some AMCs provide legitimate services for reasonable fees but
many contribute to problems in the appraisal business and the
overall housing market. Contrary to their claims, there is evidence
that appraiser independence is often compromised by the AMC.

Assignment conditions, such as unreasonable turnaround times
and unrealistic scope of work for reduced fees, interferes with the
decision-making process necessary for a credible appraisal. Experi-
enced appraisers refuse these assignments. Instead of selecting the
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best appraiser for the job, the assignment is often awarded to the
appraiser who responds first to a mass e-mail—not the best selec-
tion method.

The independent judgment of appraisers is compromised when
AMC reviewers unreasonably question comparable sales selection.
Non-appraiser AMC staff with only a cursory knowledge of valu-
ation interfere by insisting that specific information be included or
excluded from appraisal reports.

The altered business relationships between appraisers and their
clients, unreasonable completion time requirements, diminished
fees, and interference in the appraisers’ independence all con-
tribute to the failure to recognize positive movement in prices and
values in many market areas.

NAR did not support the Dodd-Frank language that regulates
AMCs on two different tracks. We believe exempting some AMCs
from State registration has aggravated the problems. NAR believes
that all AMCs should be registered with State regulatory agencies.

Additional appraisal challenges include limitations of the current
standard forms, the reporting format, lagging market information,
discrepancies in market definitions, privacy concerns, the funding
structure of appraisal programs, and the declining number of ap-
praisers. NAR is the only real estate trade association able to
speak with authority on appraisals and alternative valuation prod-
ucts. We have long been proactive in ensuring credible valuation of
real pﬁoperty for our industry and embrace an all-encompassing ap-
proach.

Appraisals are certainly the gold standard for mortgage origina-
tion but there is a role for broker price opinions, comparative mar-
ket analyses, and automated valuation models. Through our sub-
sidiary, REALTORS® Property Resource, and our valuation com-
mittee, NAR is able to provide comprehensive data sets and tools
to assist in determining credible home values.

Thank you for holding this hearing to examine an issue which is
paramount to restoring confidence in the U.S. housing market.
NAR is dedicated to the idea that homeownership matters. It con-
tributes to our Nation, benefitting individuals, families, and com-
munities. Our efforts are directed at ensuring that the dream of
homeownership is available to the next generation.

We look forward to working with the committee on this issue,
and I am anxious to answer your questions.

[The prepared statement of Mr. Gregoire can be found on page
85 of the appendix.]

Chairwoman BIGGERT. Thank you, Mr. Gregoire.

Mr. Kelly, you are recognized for 5 minutes.

STATEMENT OF DONALD E. KELLY, EXECUTIVE DIRECTOR,
REAL ESTATE VALUATION ADVOCACY ASSOCIATION (REVAA)
ON BEHALF OF REVAA AND THE COALITION TO FACILITATE
APPRAISAL INTEGRITY REFORM (FAIR)

Mr. KeELLY. Thank you, Madam Chairwoman. I am delighted to
be here again. It is good to see you. I believe that you and your
staff have hit a homerun here. If you look at the panels that have
been put together here, a tremendous amount of experience, so
many of us have known each other in this business for so long—
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and I won’t say how long, just to protect the innocent here. And
despite some of our disagreements, I must say that on behalf of
REVAA and the FAIR Coalition, I will say that personally, I love
appraisers. I have been working with appraisers for 30 years and
they have tremendous professionalism and it has been a delight to
work with them.

My members love appraisers as well because without good ap-
praisers, there would be no appraisal management companies.

Allow me to summarize my testimony. First, regarding appraisal
management company operations, REVAA and FAIR members pro-
vide necessary services to financial institutions as well as benefits
to appraisers and consumers in the course of a mortgage trans-
action.

Second, in regard to regulation, we are working proactively with
the Federal Government and the States to implement the regu-
latory requirements of the Dodd-Frank Act and State legislation.
Third, we encourage the Consumer Financial Protection Bureau to
continue to rely on the reasoning utilized by the Federal Reserve
Board for payment of customary and reasonable fees.

To my first point, our members manage the production and the
delivery of real estate valuation products. They have been respon-
sible for advancements in technologies that benefit mortgage inves-
tors, servicers, originators, appraisers, and ultimately consumers.

AMCs typically operate national networks of employee-based and
independent contractors for the completion of appraisal reports. Be-
cause mortgage lending is a national undertaking, AMCs act as a
centralized resource for mortgage lenders and servicers that oper-
ate nationwide.

There are approximately 315 AMCs in operation today, owing to
the diversity of the lending industry and the competitive market-
place. AMC has worked to match assignments with qualified local
appraisers. The average appraiser utilized by an AMC has 15 years
of experience and typically travels less than 13 miles on any given
assignment.

AMCs perform extensive administrative and quality control func-
tions on behalf of both the appraiser and the lender to ensure de-
livery of high-quality reports. Member companies rely on competent
and qualified appraisers and work diligently to ensure quality.

As part of the selection criteria, our members typically confirm
the physical location of the appraiser’s office. That location is what
they call “geo-coded” and used to calculate the distance to subject
properties and other metrics. In addition, objective metrics are ap-
plied to an appraiser’s performance and appraisals are reviewed by
quality assurance teams who specialize in product development
and review.

Contrary to what some have suggested, appraisers directly ben-
efit by working with an AMC by having an advocate to ensure ap-
praisal independence, to make sure that no attempt is made to im-
properly influence the appraisal process. In addition, AMCs provide
significant value-added services to appraisers, such as quality con-
trol, review, marketing, insurance, technical support, and billing
processes.
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With loan rate lock-ins and time-sensitive negotiations, AMCs
help consumers by reducing the time required for appraisal deliv-
ery.

To my second point regarding regulation, AMCs are subject to
new regulatory requirements under Dodd-Frank, and prior to pas-
sage of the Act, several States had begun the process of enacting
laws to require registration of AMCs. We have been actively in-
volved with the States from the inception of these registration laws
and have long supported transparency and independence in the ap-
praisal process.

We believe it is important to work towards consistency and uni-
formity in State laws and regulations to ensure that AMCs can ef-
fectively operate on a national basis. We believe the Appraisal Sub-
committee and the relevant banking agencies can and should con-
tribu%e to ensuring a consistent set of national requirements in this
regard.

Finally, Dodd-Frank requires that lenders and their agents,
AMCs, compensate appraisers at a customary and reasonable rate
for appraisal services. We believe the Federal Reserve Board acted
appropriately and logically to implement the congressional intent
in this provision.

The board has recognized that appraisal services are not one-
size-fits-all and has created a compliance structure for fees that re-
flects market realities and ensures that the appraisal cost borne by
consumers will remain competitive and fair. While the board’s in-
terim final rule remains effective without further finalization, we
believe the CFPB should maintain the criteria articulated by the
Federal Reserve Board. To reconsider the issue could result in ad-
ditional confusion and even lead to setting a fixed fee which may
not reflect local market and industry conditions.

Since we last met, States have been active in establishing reg-
istration programs for AMCs. By and large, States have been dili-
gent with consistently required registration for a set fee, back-
ground checks for AMCs and employees, surety bonds, minimum
education requirements, and built-in protections for appraisers en-
gaged by AMCs.

However, because mortgage lending is national in scope, we be-
lieve it is important to work towards greater consistency and uni-
formity in State AMC laws and regulations. We support reasonable
and appropriate laws and standards to improve the appraisal in-
dustry as a whole, but we also believe the Federal banking agen-
cies should provide clarification and guidance for the industry.

Thank you for the opportunity to testify. I look forward to your
questions.

[The prepared statement of Mr. Kelly can be found on page 103
of the appendix.]

Chairwoman BIGGERT. Thank you, Mr. Kelly.

Ms. Mann, you are recognized for 5 minutes.

STATEMENT OF KAREN MANN, PRESIDENT, MANN & ASSOCI-
ATES, ON BEHALF OF THE AMERICAN SOCIETY OF APPRAIS-
ERS (ASA) AND THE NATIONAL ASSOCIATION OF INDE-
PENDENT FEE APPRAISERS (NAIFA)

Ms. MANN. Thank you very much.
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Good morning, Chairwoman Biggert, Ranking Member Gutierrez,
and members of the subcommittee. My name is Karen Mann, and
I am an appraiser. I have been an appraiser for 32 years and I am
currently the president of my firm, Mann and Associates, in North-
ern California.

Today, I am here to testify on behalf of the American Society of
Appraisers, ASA, and the National Association of Independent Fee
Appraisers, NAIFA. I am speaking on their behalf today.

The current appraisal regulatory structure is a dramatic im-
provement over what was in place prior to the savings and loan de-
bacle. Prior to that, you could own a clipboard, you get a business
card, get a tape measure, and you go out and call yourself an ap-
praiser. The problem is it became like the Wild West where people
thought that they could be an appraiser at any time.

Thanks to the implementation of Title XI, we found that there
were rules and regulations that appraisers had to follow, and it
was good. That doesn’t mean we always wanted to follow the rules,
but we had to, and that makes a more organized society. It is very
important.

The role of the appraiser had to recognize that the appraisal in-
dustry had changed over the years. As a result of that, we needed
something that was a foundation for us, a basis.

So now we have a standard of accountability, and this standard
of accountability was—the basis was Title XI, and now with aug-
mentation of the Dodd-Frank Act, we will have a fine-tuning of
that original standard format.

We also believe that the Appraisal Foundation has been and con-
tinues to be an indispensible and positive factor in the growth of
the appraisal profession. Currently, some 65 percent of practicing
appraisers are not a part of a professional appraisal organization
for guidance. The Appraisal Foundation has been an important ele-
ment for these appraisers.

Professional appraisal organizations have been around since the
1930s. However, the presence of approximately 65,000 licensed and
certified appraisers relying on some source of a foundation requires
the use and the implementation of the Appraisal Foundation guid-
ance.

It is important to note that the Foundation decisions involving
standards, best practices, and qualifications are made in a trans-
parent manner and are open for comment, review, and rec-
ommendation by appraisers and stakeholders.

Improving the current system is currently in process with the
proposed implementation of the appraisal portion of the Dodd-
Frank Act. The current regulatory system is adequate, however, we
recognize, like anything that is being developed, one must tweak
it, one must go in and improve it.

So we agree with the 2012 GAO report regarding the need for
greater effectiveness at the Appraisal Subcommittee. However, we
also believe the Appraisal Subcommittee is showing improvement.
They are trying to increase their skill sets and to be more effective
and more efficient.

We have several issues facing appraisers in today’s environment:
first and foremost, as an appraiser, customary and reasonable fees.
With the implementation of the AMCs—we don’t disagree that hav-
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ing an AMC is appropriate or could be appropriate, but the prob-
lem is that the experienced appraisers don’t want to work for the
AMCs because the fees are so low.

The AMCs typically will charge—and it is customary for the V.A.
to publish that fees for appraisers are approximately $450. The
AMCs keep between 30 and 40 percent, which means that the re-
mainder goes to the appraiser. The appraiser then has a lower fee.
In today’s business practice, having a lower fee when your expenses
are the same or increasing, makes it very difficult to stay in busi-
ness.

A lot of the newer and less experienced appraisers are choosing
to work for the AMCs, which is not a good thing for consumers be-
cause the consumers may not be getting necessarily the most quali-
fied appraiser. I hear this every day from homeowners who contact
me and say, “This person came from Fresno and they are apprais-
ing a property in San Francisco.” That is 400 miles and that is a
long distance. Completely different markets.

The next item we have to recognize is that the Dodd-Frank re-
form has not yet fully been implemented. So the fact that it hasn’t
been fully implemented—we are working on the presumption that
it is going to happen, but once it is implemented we anticipate that
the improvement to the entire process will be accelerated im-
mensely.

The good faith estimate and settlement form mortgage disclo-
sures do not disclose that the appraisal fee paid by the consumer
is actually two pieces. One piece is what goes to the AMC and the
remainder goes to the appraiser.

The homeowner—the property owner—should really know which
part goes to which because they think that—when we go out there
they say, “We paid you $500 for this appraisal,” and when they
find out that the appraiser is only getting $300 of it, the home-
owner feels deceived and they wonder what is going on with the
process.

One other factor that has been a bone of contention for apprais-
ers for years is eliminated the—and reducing the de minimis. Cur-
rently, the de minimis means that properties with a price—a value
less than $250,000 for residential properties and a million dollars
for commercial properties do not necessarily need a—the typical ap-
praisal and other types of valuation products may be used. We
firmly believe that that compromises the system and it com-
promises the homeowner—the consumer—of properties worth less
than $250,000, which is a considerable amount when you consider
the average price of the home in the United States.

Finally, we have other issues with day-to-day operations, but we
don’t think that your subcommittee should worry about our minor
little issues. We will try to endeavor to participate and encourage
and to try to develop processes that work and help the committee
and each other improve our system so that we have a professional
appraisal group of professional appraisers for every single con-
sumer.

Thank you for allowing me to represent my organizations.

[The prepared statement of Ms. Mann can be found on page 118
of the appendix.]

Chairwoman BIGGERT. Thank you, Ms. Mann.
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Ms. Stephens, you are recognized for 5 minutes.

STATEMENT OF SARA W. STEPHENS, PRESIDENT, THE
APPRAISAL INSTITUTE

Ms. STEPHENS. Thank you.

Chairwoman Biggert, Ranking Member Gutierrez, my name is
Sara W. Stephens and I am president of the Appraisal Institute,
the largest association of real estate appraisers in the United
States, representing 23,000 professionals and more than half of all
professionally designated appraisers in the United States.

In 2007 Chief Justice Roberts, writing for a unanimous U.S. Su-
preme Court stated, “Valuation is not a matter of mathematics.
Rather, the calculation of true market value is an applied science,
even a craft. Most appraisers estimate market value by employing
not one methodology but a combination. These various methods
generate a range of possible market values, which the appraiser
uses to derive what he considers to be an accurate estimate of mar-
ket value based on careful scrutiny of all data available.”

These words are so true. Appraisal methods and techniques re-
quire judgment by the appraiser. The choice of methods and tech-
niques are the responsibility of the appraiser.

For instance, in valuing a parcel of residential and commercial
real estate, appraisers are trained to decide whether or not to use
replacement cost and when and how to adjust for seller sales con-
cessions. These decisions by the appraiser are dependent on the ac-
tions of the marketplace and should not be mandated. Sadly, this
tenet is at risk.

Established under a false premise that timely guidance on ap-
praisal methods and techniques does not exist, the Appraisal Prac-
tices Board of the Appraisal Foundation is attempting to assert
itself as the authority over appraisal methodology, a move that flies
in the face of the decision of the Supreme Court case that I just
quoted. Despite having no authorization from Congress in this
area, proponents of the Appraisal Practices Board are attempting
to dictate appraisal methodology.

In fact, even though the Appraisal Foundation maintains that
the guidance documents are voluntary, the Appraisal Foundation is
now encouraging States to adopt them as compulsory. Further-
more, the Appraisal Foundation has professed to reference them in
the latest document edition of the Uniform Standards of Profes-
sional Appraisal Practice, essentially codifying them into State law.

We believe that Congress should exercise oversight over this in-
sidious attempt to confuse the public by subtly abusing existing
congressional authority. The appraisal process is not aided by more
rules. Instead, the appraisal profession is at risk of having innova-
tion curtailed.

Furthermore, the Appraisal Institute supports realigning the ap-
praisal regulatory structure with those of other industries in the
real estate and mortgage sectors. As a model, we believe Congress
could turn to the national mortgage licensing system for mortgage
loan originators, which is mandated by the SAFE Act and is over-
seen by the Consumer Financial Protection Bureau.

This is not a self-regulatory organization but one that is owned
and operated by the State bank regulators. We see several benefits
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to a realignment of the appraiser and certification system, includ-
ing enhanced communication among regulators and reduced red
tape for appraisers.

Congress saw reason to authorize this body to assist others with-
in the real estate sector. So, too, can it be for appraisers and ap-
praisal regulators.

Congress also should remain engaged on the issues involving ap-
praisal procurement and appraisal management companies, includ-
ing the payment of customary and reasonable fees and consumer
disclosure of fees paid to appraisal management companies. We
often hear from real estate agents, homebuilders, and others that
poorly performed appraisals are killing deals and/or holding back
economic recovery. These accusations are unfounded and mis-
guided, as appraisers do not make the market; they report the mar-
ket.

The purpose of an appraisal is not to support a contract sales
price but instead is an integral part of lender risk management.
Any crisis of confidence regarding appraisals is a direct result of
the way in which lenders under the oversight of bank regulatory
agencies procure appraisals today.

Here, the predominant factors in the appraisal hiring decision
are often price and turnaround time of the appraisal, not quality
of service or geographic or market competency of the appraiser.
The dumbing down of appraisals cannot continue and we ask Con-
gress for its continued oversight.

Lastly, we know nothing is perfect. The regulatory system that
appraisers operate with today is 20 years old and we believe it is
time for a fresh look.

Appraisers do not need a set of arbitrary rules. As the Supreme
Court has stated, “The careful scrutiny of data should be at the
forefront of the appraisal process and is essential to maintaining
its integrity.” We ask for your oversight of these matters. I thank
you very much for the opportunity to be here and I would be glad
to answer your questions.

[The prepared statement of Ms. Stephens can be found on page
180 of the appendix.]

Chairwoman BIGGERT. Thank you, Ms. Stephens.

We will now proceed to questions, and I will yield myself 5 min-
utes.

The Appraisal Subcommittee is in the process of developing the
new standards or rules as required by the Dodd-Frank Act, and
Dodd-Frank was enacted in 2010, almost 2 years ago. This question
is for all of you: Do you believe that the Appraisal Subcommittee
has been effective by taking more than 2 years, and counting, to
comply with the Dodd-Frank Act?

Let’s start with you, Mr. Berenbaum, and just go down the line.

Mr. BERENBAUM. Thank you. I think that is a very important
question. We are anxious for the Appraisal Subcommittee to move
ahead very quickly in this phase, particularly with regard to moni-
toring the activities of the other prudential regulators. We have
raised issues such as flopping, such as the quality of appraisal com-
pensation, such as issues with regard to expanded use of auto-
mated valuation models to, in fact, the prudential regulators.
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And despite the lessons that should have been learned in this fi-
nancial crises, it appears to us, working with consumers across the
country, that the prudential regulators are not acting quickly
enough. And so, the ASC will and should be playing a critical role
in that space as well as, frankly, working with the FHA, as well.

Chairwoman BIGGERT. Thank you.

Mr. Bunton?

And please be brief, because I have some other questions, too.

Mr. BUNTON. I think they are doing much better. The Appraisal
Subcommittee today is a far different organization than it was just
7 months ago. I believe 4 of the 7 members were not serving 7
months ago. They are new; they are higher level policy people. For
the first time, you have a Chair who is an appraiser.

I attend every one of their public meetings and the difference be-
tween it then and now is night and day.

Chairwoman BIGGERT. Thank you.

Mr. Gregoire?

Mr. GREGOIRE. The National Association of REALTORS® does
not have a specific policy related to your question. However, I can
tell you that unlike a lot of other Federal agencies, the ASC oper-
ates without an appropriation; they operate on an appraiser tax. So
they don’t have the flexibility or the funds to move in the same way
that a lot of Federal agencies do.

And I believe that has to be taken into account. The folks who
are funding the operation of the Appraisal Subcommittee are actual
licensed and certified appraisers, and as Mr. Park testified, that
number of folks is diminishing.

Chairwoman BIGGERT. Thank you.

Mr. Kelly?

Mr. KELLY. Thank you. We would like to see the ASC move a lit-
tle quicker. As I testified, States are already proceeding with reg-
istration and other standard development, and so I believe that the
ASC could be helpful with moving along with their agenda.

Chairwoman BIGGERT. Ms. Mann?

Ms. MANN. Thank you. There is a pressing need for speedy im-
plementation by rulemaking of many of the Dodd-Frank appraisal
provisions, which have yet to be addressed.

These provisions involve enormously important issues, including
supervision, registration of AMCs, development of quality control
standards for AVM, that is automated valuation models, establish-
ment of an appraisal complaint hotline, and the CFPB’s consider-
ation of whether the banking agencies’ existing dollar threshold, or
the de minimis, is adequate. So we look forward to this.

Chairwoman BIGGERT. Okay. Thank you.

Ms. Stephens?

Ms. STEPHENS. Yes, I think that one of the biggest problems we
see is that the current structure really assumes that the States are
not capable of administering this entire process of certification and
entire process of overview. We would like to see that changed. And
that is one of the reasons we make the suggestion that a good look
be taken at the way that our whole entire system is set up.

Chairwoman BIGGERT. Thank you.
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Now, I have two questions that are just a yes-or-no answer, so
the first one is—and we will start with you, Ms. Stephens, and go
the other way. Is the Appraisal Subcommittee effective?

Ms. STEPHENS. In my opinion, no.

Chairwoman BIGGERT. Ms. Mann?

Ms. MANN. I believe it is, and it is going to get better.

Chairwoman BIGGERT. Mr. Kelly?

Mr. KELLY. Yes.

Chairwoman BIGGERT. Mr. Gregoire?

Mr. GREGOIRE. Somewhat.

Chairwoman BIGGERT. Mr. Bunton?

Mr. BUNTON. It needs improvement.

Chairwoman BIGGERT. Mr. Berenbaum?

Mr. BERENBAUM. [Off mike.]

Chairwoman BIGGERT. Okay.

Now, another question, yes or no: Should Congress consider a
complete overhaul of appraisal regulations and improve it for con-
sumers and businesses alike?

Mr. Berenbaum?

Mr. BERENBAUM. I think there is a serious need to look at how—

Chairwoman BIGGERT. Yes or no?

Mr. BERENBAUM. Yes or no? There is a need to look at it.

Chairwoman BIGGERT. Mr. Bunton?

Mr. BUNTON. [Off mike.]

Chairwoman BIGGERT. Mr. Gregoire?

Mr. GREGOIRE. [Off mike.]

Chairwoman BIGGERT. Okay.

Mr. Kelly?

Mr. KELLY. We should continue to look at it, yes.

Chairwoman BIGGERT. Okay.

Ms. Mann?

Ms. MANN. Improve the existing system.

Chairwoman BIGGERT. Okay.

Ms. Stephens?

Ms. STEPHENS. Yes.

Chairwoman BIGGERT. Okay, thank you.

All right. My time has expired.

Mr. Sherman, from California, is recognized for 5 minutes.

Mr. SHERMAN. Thank you, Madam Chairwoman.

Mr. Gregoire, the GSEs have created this new uniform appraisal
database, the UAD, which is used on all GSE appraisals, also for
the FHA. How is it all working out?

Mr. GREGOIRE. Fortunately, because of the work that I do, I have
not had to complete one of those reports. However, I have heard
from dozens if not hundreds of appraisers about their experience,
and also from consumers. The UAD method of reporting was not
implemented to enhance the quality or the credibility of an ap-
praisal report. What it does enhance is data-gathering.

It does not improve an appraiser’s performance or ability to accu-
rately or credibly estimate an opinion of value. And in fact, I be-
lieve that it makes the appraisal report more confusing and less
useful to the consumer.

Granted, the consumer is not an intended user of an appraisal
that is completed for mortgage finance transaction. However, the
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wording in the form clearly anticipates that the borrower will be
placing some credence in that, and the report, according to Federal
law, is required to be provided to the borrower prior to the closing
of the transaction.

That UAD does not improve the usefulness of that report to the
consumer.

Mr. SHERMAN. So at a very minimum, we need to change how it
is presented so that the consumer can understand it?

Mr. GREGOIRE. I believe that the reporting format that is insti-
tuted by the GSEs is not designed to result in a more accurate esti-
mate of value; it is designed for the convenience of the GSEs. And
things that make things more useful to consumers are very often
excluded from the report due to the manner in which the report is
delivered to the GSEs.

And there are also privacy concerns. The GSEs are now insisting
on a whole slew of interior photographs and the borrower and the
seller and the lender don’t control the distribution of that appraisal
report, and a lot of our members are very concerned about privacy.

Mr. SHERMAN. The only thing I have been told about real estate
is that it has something to do with location, and location, and loca-
tion. What can we do to make sure that the appraisers actually un-
derstand the neighborhoods that they are appraising, Mr.
Gregoire?

Mr. GREGOIRE. Thank you, again. Unlike some of the discussion
here concerning geographic competency, I don’t believe that geo-
graphic competency is determined solely by the appraiser’s prox-
imity to the property that is being appraised. Geographic com-
petency is determined by the appraiser’s knowledge of a particular
market or knowledge of a particular neighborhood or of a particular
location. It is also determined by the appraiser’s knowledge of a
particular property type.

And competency can be—it is not absolutely, positively necessary
at the time the appraiser accepts the assignment as long as the ap-
praiser takes the steps necessary to acquire the competency. But
you don’t acquire competency in a manner of minutes or hours, and
I believe that appraisers are fully capable of gaining the necessary
competence if they are given the appropriate and the necessary
time to spend in a market, interview the folks necessary to gather
market information, and given the time necessary to appropriately
complete the appraisal report.

Mr. SHERMAN. But even a very competent appraiser who is given
just one job in some community he doesn’t know, he is only paid
a few hundred dollars so he can’t spend hours and hours studying
everything. That competent appraiser, if he is only going to do one
appraisal in that neighborhood is probably going to miss some
things.

Mr. GREGOIRE. I agree, and I think that the Uniform Standards
for Professional Appraisal Practice provides the appraiser guidance
as what to do in such a circumstance, and that is to decline the
assignment. And I believe that we have to hold appraisers to that
standard. They have to know when it is appropriate for them to ac-
cept an assignment and when it is appropriate for them to decline
the assignment.
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Mr. SHERMAN. If I can squeeze in one more question, how are ap-
praisals and valuations affecting the housing recovery, or what we
hope to be a housing recovery?

Mr. GREGOIRE. That is a pretty broad question, but I believe the
concern of the National Association of REALTORS® is that there
is interference in an appraiser’s independence to call things the
way they see it. I have plenty of anecdotal evidence of appraisers—
and I work and appraise in Pinellas County, Florida. It is a county
which is not monolithic. There are areas that are improving—some
dramatically, some not so much—and areas that are stable. There
are appraisers who have identified improving areas, and as a result
of their data and analysis in reaching an opinion that an area is
improving have reported that to their clients, and they have made
the appropriate positive adjustments to comparable sales to make
sure that those comparable sales are adjusted to reflect what they
would have sold for on the effective date of the appraisal. The re-
sult that has been reported is that you better rethink those date-
of-sale time adjustments. That is interference with an appraiser’s
independence and it results in a misleading appraisal report and
an appraisal report that does not reflect a current and an improv-
ing market in a specific area.

Chairwoman BIGGERT. The gentleman yields back.

The gentleman from California, Mr. Miller, is recognized for 5
minutes.

Mr. MILLER OF CALIFORNIA. Thank you, Madam Chairwoman.

So the problem I have, and I guess this panel really doesn’t—we
really don’t have a mortgage broker on here; we don’t have—these
problems, but the data I have seen, 80 percent of all the appraisals
being done are refinances, so let’s put those in one category. That
is just somebody refinancing their home, whatever.

HVCC was so efficient at changing the landscape that even
though Congress came back and said, “No, we don’t like that,”
FHFA and FHA never listened. They are still implementing the
concept of HVCC, which was a disaster. There was a time, like or-
dering an appraisal when a mortgage broker, now called an origi-
nator, could do something.

But they are excluded from participating in the appraisal process
as they were in the past, and many times trying to represent a cli-
ent—a REALTOR® comes in with a client, mortgage broker, they
try to figure out what the house is going to sell for, how the buyer
is going it buy it, and they could do an appraisal and they could
go out and go to a lender, if the lender’s appraisal didn’t come in
the same line they could say, why are there differences in the ap-
praisals? Is there an error in the appraisal? Are there different
issues we need to consider here?

Those are off the table, and in Dodd-Frank I made sure the lan-
guage included in there that said appraisal would be portable, but
they are not. They are just not being done. You go to one lender
and they do an in-house appraisal, and they are not giving their
appraisal to the other lender. So now somebody has to go back and
pay for two appraisals or three appraisals when it could have been
done the first time by understanding what the house is really
worth based on somebody’s understanding of what an appraisal
should be and who should do an appraisal.
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And, geography, should that matter? I think it does if an—and
I think appraisals are wonderful. I have no problem with that. But
if he is 2 hours away, and he has one appraisal in a neighborhood,
that makes it really tough. And when you are dealing with a mar-
ketplace that is tough, is an appraiser likely to say, “I think I
should forego taking this job when I can go on a computer and
come up with something and present an appraisal?”

So I think there is an inherent conflict in the industry when you
put that onus on the individual to say, “No, I am going to turn the
work down.” It has been a bad market. It has been tough. People
are trying to grow their businesses back.

But portability is huge, and it is not taking place. And a problem
I have is, especially in the industry today you are appraising many
distressed homes at a value and unless the appraiser is out there
on site looking and making sure he knows it is distressed versus
when it is not distressed they really don’t know. So you have to ac-
tually drive up to the door and actually look and understand what
you are dealing with.

And especially when it applies to new marketplace today, when—
I don’t believe this country’s economy is going to come back until
the housing industry comes back. I just don’t believe it. There is
nothing showing me that it is going to happen until the industry
comes back full swing and this economy turns around.

So you have builders in communities that are buying lots basi-
cally through this down marketplace in the recent years for less
than it costs to do the improvements. So you have an appraiser
who is going out there appraising it on values less than i1t would
cost to do the improvements today and buy land today. Land is
supposed to be free but it is not, and even all the new requirements
placed on them aren’t being considered in appraisal value.

And I am not impugning appraisers. I don’t mean that at all. It
is just very tough and you have to have somebody local who under-
stands it, understands the issue, understands the market and can
come up with a realistic value of that home based on current mar-
ket conditions.

And if that doesn’t happen, you are going to continue to distress
the marketplace. New product can’t be built today unless you are
using realistic values of what fair market value is for that home
in today’s market.

But when you have a buyer willing to buy and a seller willing
to sell and the appraiser comes down here everybody is looking at
each other scratching their heads saying, “What do we do?” And
that is where the problem is today.

You need to be able to say, “I think you made some mistakes in
your appraisal here,” but you are excluded from that now. You
can’t do that. It is a conflict of interest almost, the way they are
looking at it.

You have to get back to some realistic approach to the concept
of value at market rate and putting a lender together with that
buyer and seller to be able to move forward in the marketplace.
And I think we are hurting ourselves and hurting this economy by
not realistically looking at that.

I guess when you look at the State appraiser expected to be se-
lected from individuals assigned based on completely the perform-
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ance of an appraisal, knowledge of an areas, and type of a product,
Ms. Stephens, is that happening? If not, what steps are being
taken?to make sure that appraiser understands what they are look-
ing at?

And I am not impugning appraisers. I am just saying that we re-
stricted it through HVCC and that we have not come full circle in
correcting it.

Ms. STEPHENS. We are hearing from many of our appraisers and
many of their clients that this is not happening, that we are not
sending people into an area who are familiar. And one of the big
problems is, again, that most of the function of today’s residential
lending market is vested in hiring people based on fee and turn-
around time.

We are not saying that all of the AMCs that are working out
there are not doing a good job, but we are saying that there are
instances where people are traveling great distances to work on a
residential assignment when there are qualified people—profes-
sional people—in the area who would do that job if the fee were
commensurate with their—

Mr. MILLER OF CALIFORNIA. And the problem with traveling that
great distance is it is a cost factor for the appraiser. They are trav-
eling; they are not doing something else. It is time lost in the car
when they could do two appraisals somewhere else.

And I think the inherent conflict being placed on the industry
today is that nobody wants to turn a job down, and I don’t blame
them. But there is not adequate compensation based on the impact
associated with what they have to do to get the appraisal done to
expect a reasonable approach to the appraisal process.

And I know you have been generous, Madam Chairwoman, and
my time is way up. I had eight more questions, but I yield back.
Thank you very much.

I ask unanimous insert to insert into the record a written state-
ment by William Kidwell, president of Impact Mortgage Manage-
ment Advocacy and Advisor Group, IMMAAG.

Chairwoman BIGGERT. Without objection, it is so ordered.

Mr. MILLER OF CALIFORNIA. Thank you, Madam Chairwoman.

Chairwoman BIGGERT. Mr. Miller, I am going to ask a few more
questions, so if you would like to—

Mr. MILLER OF CALIFORNIA. I can finish. Yes I would love—

Chairwoman BIGGERT. All right.

Mr. MILLER OF CALIFORNIA. Mr. Gregoire, an out-of-area ap-
praiser is one of the most common complaints. I know I just said
that. But what can be done, in your opinion, to fix that problem?

The chairwoman gave me the time. Go for it.

Mr. GREGOIRE. I just had an e-mail forwarded to me from a Tal-
lahassee appraiser. This appraiser is in Tallahassee and he wanted
to let me know about an assignment that he was given yesterday.
They are a nationwide appraisal management company, has a con-
ventional 1004 MC appraisal for a purchase located on a property
in Karo, Georgia. I don’t know where Karo, Georgia is, but it is in
Georgia, not in Florida.

“If you are interested in working with us on this and future ap-
praisals please reply to this e-mail with your estimated turnaround
time and fee.”
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This appraiser is licensed—actually, is certified in Florida, not in
Georgia. That is an example. And I don’t know how many other ap-
praisers in Florida received the same e-mail.

That is a primary driver of a lot of AMCs’ determination as to
who gets the assignment—the turnaround time and the fee. No
question here whether or not he even is certified in Georgia or
what his qualifications are, whether or not he is a designated ap-
praiser. The—

Mr. MILLER OF CALIFORNIA. And the problem with that—and I
do like appraisers. I am not impugning anybody. Please don’t any-
body mischaracterize. What I am saying is everybody shopping for
business today, and when a lender receives an estimate from this
appraiser that says, “We will do your appraisals for this amount
of money,” and the lender says, “That is a good deal,” it doesn’t
matter if they are 800 miles away.

Mr. GREGOIRE. Thank you.

Now, as to how it can be corrected, first off, I believe that con-
sumers should be entitled to an appraisal report that is commensu-
rate with the fee that the consumer pays for the appraisal report.
They are not getting that now.

They are getting only a fraction of what they are paying for be-
cause the bulk of the fee is going to a party other than the person
who is completing the assignment. The bulk of the fee is going to
an organization, a company, that adds no value to the transaction.

They are strictly a broker, strictly a middleman, and despite all
the claim of the quality control and the adherence to the apprais-
er’s qualifications, in most cases it is not. It is simply a means of
siphoning off money. Very often, the appraisal management com-
pany is associated with or affiliated with the lender, and it is a
means for the lender to increase his bottom line.

Mr. MILLER OF CALIFORNIA. Done on a contract basis?

Mr. GREGOIRE. Yes.

Mr. MILLER OF CALIFORNIA. Yes.

Mr. GREGOIRE. So we have to think that the consumer needs to
get what they are paying for, and if the lender wants to use the
services of an appraisal management company to broker these
valuation services—the AMCs claim that they are operating as an
agent for the lender. Well, by golly, let the lender pay for that serv-
ice, don’t make the appraiser pay for it or don’t make the consumer
pay for it. The lender is the one that is getting the benefit; make
the lender pay for that benefit.

Mr. MILLER OF CALIFORNIA. I agree.

I guess I am admitting I am getting old, but I have been in the
real estate and building industry for over 40 years and I really
have tremendous respect for appraisers, especially when I used to
make application to a bank to build a subdivision and they relied
on their usually in-house appraiser to go out and give a fair market
appraisal because they were taking a risk lending me the money,
so—and the individual actually went out and did what I considered
a fair market appraisal. They did a good job.

And when we would buy or sell the house they would take and
go and appraise the individual house and they based it on—they
appraised the house the block away and they appraised the house
a mile down the road, and they really understood the area. And
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what we did with HVCC was overturn the apple cart to such a de-
gree that nobody has figured out, even though we have directed
them, how to put it back the way it was.

Government doesn’t change rapidly. For some reason, they did
with HVCC, but coming back the other way, it has not done a good
job.

I think it has done a disservice to the appraisers in this country
who do excellent work. It has hurt them. It has created a situation
where the lenders are no longer having appraisals to compare with
theirs and they can’t deal with the issues of errors like we could
in the past, having multiple appraisals, and the appraisal can’t be
used somewhere else because one person has already paid for it
and it is proprietary.

And we have created a situation where they are putting out and
they are bidding these things on a bulk basis and whoever gives
them the best price is going to get all of them, irrespective of the
letter you read to me about geography.

I took notes on what you said earlier, and you talked about geog-
raphy, you talked about fully capable, and you talked about guid-
ance. Every one of them was followed with an if, and proximity
doesn’t matter if, fully capable if, provide guidance if. The problem
is defining if. I had—Bill Clinton of what the definition of is is, but
“if” opens up a huge problem that we started and we have to cor-
rect.

Now, the REALTORS® are out trying to provide a service to a
buyer and seller. The mortgage brokers are trying to provide a
service to the buyer, seller, REALTOR®. And the appraisers are
trying to provide service to everybody. And we have put them in
such a difficult situation that it is just not working, and we have
put them in a situation where it is, I believe, in some fashion sti-
fling the ability of the economy to recover because we have deci-
mated value in homes out there with this downturn in the economy
that we are not doing what is necessary that we have hit a bottom
{:)o start building it back up or letting it come back on a natural

asis.

We are stepping it steps and we are stopping it right there be-
cause we have mandated things that don’t work. And now I hope
somebody is starting to listen that, “Hey, we are not happy with
what we did; we messed up. But we are also not happy with you
not listening to us wanting you to correct what we did wrong,” and
that is a problem today.

We have to fix it. It has to be done, and somebody needs to lis-
ten.

And, Madam Chairwoman, you have been more than generous.
I would yield back my time twice. Thank you.

Chairwoman BIGGERT. Thank goodness.

Mr. KELLY. Madam Chairwoman?

Chairwoman BIGGERT. Mr. Kelly?

Mr. KeLLY. Might I just respond quickly to Congressman Mil-
ler’'s—I appreciate your summary and the description of the plight
and I agree with much of what you said. However, I don’t believe
that you should consider legislating on the basis of anomalies or
hearsay.

I have heard the stories, too, about—
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Mr. MILLER OF CALIFORNIA. And I didn’t mean to do that—

Mr. KeELLY. I know you wouldn’t, and I appreciate that. But
AMCs—there are 350 of them in the country. Are they all the best
and good? No. Are there good and great ones? Yes, there are, and
I think they are associated with my association. But they do, in-
deed, provide real value to the process, and the reputable AMCs in-
deed do help protect the appraiser but they also allow for the types
of transactions that you are talking about to be facilitated.

We mentioned in our testimony earlier that BPOs, ABMs, and
other methodologies can be utilized to either check appraisals or to
give a sense of what the trends are in any given neighborhood or
any given property, and those sorts of tools are very much avail-
able and in use in today’s world.

I was delighted to see my friend Karen Mann using an iPad to
give her testimony today. And as you know from your real estate
experience, the big technology of the day back in our day was the
memory card in a Selectric typewriter.

So things have changed. Things are, indeed, available—

Mr. MILLER OF CALIFORNIA. Sure.

Mr. KELLY. —today that can help, I think, go to the issues that—

Mr. MILLER OF CALIFORNIA. Ms. Stephens, what is your opinion
on what he just said?

Ms. STEPHENS. I think that there are a couple of things that are
incumbent on all of us and that we need to make sure change, and
one of those is that lenders are held accountable for these apprais-
als and for the opinions and for their actions. But we also need to
make sure that people who are regulating this industry, who are
the regulators who are coming in, are well-versed and that we have
a sufficient staff to take care of the problems that are coming and
to make sure that what is happening in the appraisal business is
well-maintained and understood as they try to do their job.

Mr. MILLER OF CALIFORNIA. Madam Chairwoman, if you give me
1 second—MTr. Kelly, I agree with—I am not disagreeing with what
you said. What I was saying is we all make mistakes. We did. Con-
gress did. And we came back and tried to correct that.

But what we did was exclude everybody from being able to be in-
volved and participating in this appraisal process—use matching
appraisals dealing with areas we think that were done wrong, er-
rors that might have been made. And they happen in appraisals.
They just do. Happens in every business.

But we have taken and excluded that ability to be competitive,
comparative, and being to deal with mistakes that just occur. And
that is what I am saying is where we have messed up. It is not
impugning any appraiser anywhere. It is saying, let’s get back to
a system of accountability and portability and reliability.

And that was all I was saying, so if anybody in any way took any
statement impugning anybody it was never intended to be that
way. I am saying we goofed up. And other people make mistakes,
too. Let’s get back to a system where we can correct those mistakes
and come up with something that is really good for everybody.

And thank you, Madam Chairwoman.

Chairwoman BIGGERT. Thank you.

I will recognize myself for 5 minutes.
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In that line of thinking, Ms. Stephens, you have offered an alter-
native regulatory structure for real estate appraisers. How would
this structure differ from the one we have today?

Ms. STEPHENS. Let me start by emphasizing that what the Ap-
praisal Institute is speaking about and what we are proposing is
not a self-regulatory organization, like some have mentioned. Self-
regulatory organizations involve industry, whereas the national
mortgage licensing system is owned and operated by bank regu-
lators, in this case State bank supervisors.

Those are the fundamentals of the State appraiser certification
and licensure and adherence to enforceable Uniform Standards of
Professional Appraisal Practice would remain unchanged. At a high
level, as I alluded to before, the current regulatory structure as-
sumes that States are not capable of administering a system of cer-
tification, creating a specific agency to intervene with the process.
The mortgage licensing system assumes that a State can assume
the responsibility and administer State certification, maintaining a
Federal presence out of a last resort.

For many years, Congress and others have sought a way to ad-
vance regulator communication, and this mortgage licensing sys-
tem has developed a solution. We understand that they are offering
the system to State regulators outside the mortgage loan origina-
tion business, and as there are common problems that all State
regulators face. So it would not be elite appraiser regulators to par-
ticipate in this system.

Thank you.

Chairwoman BIGGERT. Thank you.

And then, just one last question. Ms. Mann, on page 2 of your
testimony, you call a Federal Reserve rule on customary and rea-
sonable fees as required by Dodd-Frank, “stunning and completely
inappropriate,” and you also mention that this rule creates a loop-
hole. Could you expound on these points?

Ms. MANN. Let me catch up with you here.

Chairwoman BIGGERT. Okay. Page 2.

Ms. MANN. It creates a loophole whereas the AMCs were allowed
to go out and check customary fees, but within the scope of their
investigation they used AMC fees as part of the equation, as part
of the array. We feel that customary fees should be outside of the
AMC realm and it should be from the general marketplace.

For instance, V.A., FHA, appraisals done for other purposes,
whether it be for dissolution or for estate work, just to get an ideas
as to what the customary fee is for an independent appraiser in the
field trying to make a living in their small business.

Chairwoman BIGGERT. Okay.

Mr. Kelly, do you have a response to that?

Mr. KELLY. Yes, I do. We believe that appraisers should be paid
appropriately. Fees for appraisers—compensation for appraisers—
has always been set by the market. It is a supply and demand
equation, quite frankly. Appraisers indeed deserve a reasonable,
customary fee to be paid for the services that they provide.

The notion that AMCs are somehow driving down fees for ap-
praisers I think is really mistaken. We don’t set fees for appraisers;
we work for lenders. We are the agents of the lender. We are doing
the risk assessment pieces of what the lenders have traditionally
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done. We provide, as I indicated in our testimony, services for lend-
ers and for appraisers.

One of the things that I have been told in all the years that I
was with the Appraisal Institute is that one of the largest costs for
appraisers was marketing. That in addition to the risk—no insur-
ance and warranties and those types of things are real costs for ap-
praisers, say, doing retail assignments.

Much if not all of that has been offloaded to the AMCs, and so
there is a sharing of that compensation. That risk and those duties
are no longer done by the traditional appraiser and the consequent
fee that they get is one that they agree to and have been negotiated
with to say, “Will you go do this assignment on 123 Maple? It is
a 1004, etc., etc. What is your fee?” They say it is $300 or whatever
it might be, and you strike an agreement.

So there may be anomalies on that, just like we have talked
about anomalies on traveling, but those are truly anomalies, as far
as I can tell. I haven’t seen any evidence of that—

Chairwoman BIGGERT. Thank you.

Would anyone else like to comment on that?

Mr. Berenbaum?

Mr. BERENBAUM. Thank you very much.

I think it is very important to distinguish the importance of what
has happened over the past 8 years. At the height of the market,
60 percent of mortgages were originated by mortgage brokers, the
majority of whom were professional lenders.

However, we all know that we saw many problematic nontradi-
tional, subprime loans. We also saw issues where appraisers were
working exclusively with companies such as Ameriquest or brokers
and they were overvaluing properties.

The intent of the Home Valuation Code of Conduct was to ensure
that arm’s length transaction, which was part of USPAP. We agree
it should be changed.

The reality today, jumping forward to today, is some of the unin-
tended consequences of efforts to improve performance in the mar-
ketplace. Appraisers tell us, when we ask them about valuations
given to consumers, with regard to accuracy issues, in the past
they would have a day or more to produce an appraisal for a lend-
er. Today, AMCs expect them to do two to three appraisals in the
same time period.

The fact of the matter is, appraisers are leaving the practice, the
profession, in droves because they can’t make ends meet. That is
not a product of quality. These appraisers are committed to pro-
viding quality products.

But it is a product, unfortunately, of a changing marketplace,
and what we are not seeing, and I hope we do see, back to the pur-
pose of this hearing, is that we do see, in fact, the subcommittee
working with the CFPB, working with the prudential regulators, to
ensure safety and soundness and the return of robust lending.

Thank you.

Chairwoman BIGGERT. Thank you.

I ask unanimous consent to insert the following material into the
record: a June 28, 2012, statement from the National Association
of Home Builders; a June 28, 2012, statement from the American
Enterprise Institute; a June 28, 2012, statement from the Amer-
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ican Guild of Appraisers; a June 28, 2012, statement from the
Mortgage Bankers Association; a June 28, 2012, statement from
the Dallas-Fort Worth Association of Mortgage Brokers; and a June
28, 2012, statement from the Leading Builders of America.

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 30 days
for Members to submit written questions to these witnesses and to
place their responses in the record.

With that, I would really like to thank you for your expertise
that you have brought to this panel, and for helping us as we move
forward. And so, I thank you all for being here.

And with that, this hearing is adjourned.

[Whereupon, at 12:06 p.m., the hearing was adjourned.]
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Introduction

Good morning Chairman Biggert, Ranking Member Gutierrez and other distinguished Members
of the Committee. My name is David Berenbaum and | am the Chief Program Officer for the
National Community Reinvestment Coalition (NCRC). On behalf of our coalition, | am honored
to testify before you today from both a consumer protection and a safety and soundness
perspective in order to discuss options for improving the regulatory oversight of stakeholders in

the home valuation and housing finance industry.

NCRC is an association of more than 600 community-based organizations that promote access
to basic banking services, including credit and savings, to create and sustain affordable housing,

job development, and vibrant communities for America’s working families.

Members of the Committee, today the U.S. economy is mired in the worst economic crisis in
more than a half century and valuation issues remain front and center in the financial reform
debate. And while few would conclude the current economic environment is comparable to the
Great Depression, today’s economy has clearly earned its moniker, the Great Recession. Our
housing markets are currently experiencing a self-perpetuating cycle wherein (1) foreclosures
drive down home values; {2) sinking home values erode bank assets and household wealth; (3)
loss of wealth leads to lower consumer spending and less lending activity by banks; (4) this, in
turn, leads to Jower productivity; {5) that creates more unemployment; and {6) more
unemployment causes more foreclosures. The most dispiriting aspect of the current crisis is
that we have yet to meaningfully address the cause of the foreclosure crisis, the core problems

that caused the financial system to implode and drove the economy into a ditch.

National Community Reinvestment Coalition 3
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This is not an equal opportunity recession. Although the national unemployment rate is an
uncomfortable 8.2 percent as of May, that rate for African Americans exceeds 13.6 percent,
and for Latinos unemployment is now 11 percent. The unemployment rate for non-Hispanic

whites, by comparison, remains at 7.4 percent.1

Because African Americans and Latinos have comparatively few savings, they are poorly
positioned to survive a lengthy bout of unemployment. The median wealth of white
households is 20 times that of black households and 18 times that of Hispanic households,
according to a Pew Research Center analysis from 2009. As a result, potentially millions of
African-Americans and Latino households could find themselves falling out of the middle class
by the time the economy recovers. This has been compounded by the dual lending market and
valuation issues that have infected every residential community in America but have, in

particular, metastasized in African American, Latino and low to moderate income communities.

Moreover, African Americans and Latinos were targeted disproportionately for deceptive high
cost loans and non-traditional toxic prime option ARM loans coupled with home equity lines of
credit at 110 to 120 percent loan to value. The result is that blacks and Latinos are over-
represented in the foreclosure statistics. Pew Research analysis found that, in percentage
terms, the bursting of the housing market bubble in 2006 and the recession that followed from
late 2007 to mid-2009 took a far greater toll on the wealth of minorities than whites. From
2005 to 2009, inflation-adjusted median wealth fell by 66% among Hispanic households and

53% among black households, compared with just 16% among white households.?

! United States Department of Labor Bureau of Labor Statistics, May 2012

ZKochhar, Fry & Taylar “Wealth Gaps Rise to Record Highs between Whites, 8lacks, Hispanics,” Pew Social & Demographic
Trends. july 26, 2011, www.pewsocialtrends.org

National Community Reinvestment Coalition



46

Equally troubling are the following statistics:

« Roughly 11 million homes, 22.5% of homeowners, are currently mortgaged for more
than they are now worth. ?

* According to Zillow, the number is even higher — 15.7 million people, or one in three
Americans owe more then their home is currently worth. Collectively this is 1.2 trillion
dollars in debt.”

« Approximately 3.5 million homeowners are behind on their payments (RealtyTrac)

* Nearly 1.5 million homes are already into the foreclosure process (RealtyTrac)

« 3.6 million foreclosures will take place over the next two years®

The time has come for members of Congress, the prudential regulators, the Appraisal
Subcommittee and the Consumer Financial Protection Bureau to work collaboratively to ensure
that consumers and all the industry stakeholders involved in the home buying and refinance
process will benefit from a system of regulation that helps ensure the independence and
integrity of the appraisal process. These efforts will promote equal access to responsible and
sustainable credit and a robust mortgage marketplace that meets our nations immediate

housing finance needs.

In June 2005, the National Community Reinvestment Coalition released our report “Predatory
Appraisals - Stealing the American Dream” exposing appraisal overvaluation as both a
significant consumer protection and safety and soundness issue. While appraisal professionals

did not appreciate the use of the word “predatory,” the report brought sunshine to a previously

® Corelogic Reports Negative Equity Increase In Q4 2011, March 1%, 2012. See www.corelogic.com/about-
us/researchtrends/asset_upload_file360_14435.pdf

* Zillow Negative Equity Report, May 24™ 2012. See http://www.zillow.com/blog/research/2012/05/24/despite-home-value-
gains-underwater-homeowners-owe-1-2-trillion-more-than-homes-worth/

® william €. Dudiey, President & CEQ, Federal Reserve Bank of New York, Remarks at the New jersey Bankers Association
Economic Forum, fanuary 6“, 2012. See hitp://www.newyorkfed.org/newsevents/speeches/2012/dud120106 htmi
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unexposed issue and brought significant public policy attention to the underlying valuation
issues impacting on loan origination, securitization and consumers alike. To quote from the
studies executive summary — “...appraisal practices, combined with consumer protection
loopholes and the absence of meaningful industry standards, is facilitating the theft of equity
from homeowners nationwide, and, in the process, threatening the safety and soundness of the
market. Further, these predatory appraisals destroy entire communities, leave the secondary
market in extreme risk and endanger the marketplace as a whole. These abuses must end
before the American dream of homeownership is stolen from the entire nation.” Despite
NCRC's repeated calls upon the prudential regulators, the Federal Financial Institutions
Examination Council (FFIEC), Appraisal Subcommittee {ASC), the not for profit Appraisal
Foundation and related state regulatory agencies to use the full force of their authority under
Title X1 of the Financial Institutions Reform, Recovery and Enforcement Act of 1989 (FIRREA),
USPAP and related Federal and state laws to address the significant issues in our report, our

requests for broad reform and enforcement were largely ignored.

In 2006, NCRC founded The Center for Responsible Appraisals and Valuations, representing
borrowers, appraisers and responsible financial service providers. The Center’s mission was to
encourage mortgage finance professionals to adopt an official “code of conduct” pledging to
ensure fair and accurate appraisals for borrowers and to advocate for public policy on the
federal and state level. The Center eventually created a national Code of Conduct as a voluntary
industry best practice for all industry participants. In order to curtail the valuation abuse, each
“signatory” agreed to comply with the guidelines of FIRREA as well as other local, state and
federal rules and regulations. The Center Code of Conduct was devised in an effort to avoid
conflicts of interest for loan officers and others who would have an interest in inflating real

estate values.

NCRC staff, including myself, personally met with over one hundred public and private sector
leaders to request that they voluntarily accept the best practices that we had developed in

cooperation with the appraisal, mortgage finance, and securitization industry.
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Despite our best efforts, only a handful of responsible appraisers, AMC’s and lenders joined the
effort. Many industry trade associations actively pushed back against our efforts and preferred
to support the status quo that was producing routine overvaluations that often were more than
20% above the actual value. The work of The Center concerning the Code of Conduct was
ultimately superseded by the adoption of the Home Valuation Code of Conduct, which has been
generally acknowledged by the New York State Attorney General's Office and the other parties

to the agreement to be inspired by the NCRC Center’s Code of Conduct.

Prior to 2008, 60% of all appraisals were ordered by mortgage brokers.® Because of this, in
2007, the New York Attorney General’s Office began conducting investigations into whether
lenders had been asserting undue influence on real estate appraisers to encourage them to
inflate home values. Attorney General Cuomo believed that there may have been collusion
between lenders and appraisers, for which they could be prosecuted. In late 2007, Cuomo
expanded his investigation to include the Federal National Mortgage Association (Fannie Mae)
and the Federal Home Loan Mortgage Corporation (Freddie Mac), the two giants of the
secondary mortgage market. The purpose of the investigation was to determine whether or
not these two corporations were complicit with other financial institutions in illegally inflating
home values. Though neither corporation ever admitted to any wrongdoing, on March 3rd,
2008 an agreement was struck between the NY AG, Fannie Mae/Freddie Mac and their primary
regulator, the Office of Federal Housing Enterprise Oversight (OFHEQ). The NY AG agreed to
end its investigation into Fannie Mae and Freddie Mac in exchange for these two industry
giants agreeing to a new policy of only purchasing mortgages from banks that would abide by a

new set of appraisals standards known as the Home Valuation Code of Conduct (HVCC).’

¢ Testimony of Sara W. Stephens, MAI, CRE. “Mortgage Origination: The impact of Recent Changes on Homeowners and
Business.” luly 13, 2011. House Committee on Financial Services, Subcormmittee on Insurance, Housing & Community
Opportunity

"Ted C. Koshiol, “Should the HVCC Settiement Be Treated As An Agency Rulemaking?” April 2009,
http://works.bepress.com/cgi/viewcontent.cgi?article=1000&context=ted_koshiol
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The purpose of the HVCC was to prevent Fannie Mae and Freddie Mac from purchasing loans
from sellers that had not adopted the code with respect to single-family mortgages {except
government-insured loans) originated on or after May 1, 2009. This regulation prevented
banks’ staff and mortgage brokers from directly overseeing the appraisal process. The HVCC
was devised in an effort to avoid conflicts of interest for loan officers and others who would

have an interest in inflating real estate values.®

Under the HVCC agreement, lenders were not allowed to use in-house staff for initial appraisals
and are prohibited from using appraisal management companies that they own or control. The
HVCC encouraged banks to engage third-party appraisal management companies {AMC’s}, in an
effort to keep the appraisal process independent from mortgage brokers, banks, etc. The HVCC
also required GSEs to set up a complaint hotline for consumers and industry alike and funded
the creation of a new “institute” known as the Independent Valuation Protection Institute
(IVP1}, to study the issue further. Though Fannie and Freddie implemented the HVCC, as a
result of the GSE's failure and conservatorship the “institute” was never funded. Thisis
unfortunate, because the Institute was originally envisioned and intended to address many of
the issues that the House Financial Services Committee Subcommittee on Insurance, Housing &

Community Opportunity is examining today.

Unfortunately, the issues and related “contagion” of greed and malfeasance that inspired the
creation of the HVCC at the height of the market, including appraisal independence, valuation
fraud, rampant industry pressure upon appraisal professionals, open blacklisting or cherry
picking of valuation professionals, and the absence of arms length transactions - coupled with
the use of inaccurate and growing reliance on automated valuation systems in refinance
lending — continue to infect our markets today even during a time of declining values and

conservative underwriting. Instead of “flipping,” the practice of overvaluing properties, we

® {bid.
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now have “flopping,” a deceptive practice in which there is instead widespread pressure to
undervalue by real estate agents and many Appraisal Management Companies are implicit in
the process. In addition, there has been an over reliance on foreclosures as “comps” or the use
of broker price opinions. Further, the appraisal industry is in crisis, with respected and expert
licensees leaving the trade due to inadequate compensation for the critical valuation services
they provide. The answer that many suggest — use inaccurate AVM’s and/or create a national
valuation database to compensate for the shortage of qualified and licensed appraisers.
Compounding this is the fact that a majority of states are diverting revenues that are sorely
needed to recruit and train valuation professionals to their general funds. Of course, many of
these factors are market driven, but most, if not all, could have been addressed by FFIEC

Subcommittee and the prudential regulators if they fulfilled their mandate.

Another core issue that has yet to be addressed is the fact the lenders and specifically end
investors, such as Fannie Mae and Freddie Mac, provide the definition of Market Value that the
appraiser must use in fulfilling an assignment for loans directed to them and presented on the
GSE mandated form. This definition is based on providing a point-in-time value in current
market conditions. Meaning what the house is selling for today makes sense in current
conditions. Many professional appraisers have continued to offer counsel that a more prudent
definition would be lending value. And, that this lending value, drawing on long standing
principals in valuation, includes a consideration of market rents, carrying costs and other
economic factors besides just comparable sales to determine if the property can sustain the
collateral burden represented by the proposed loan. Appraisers either accept the assignment as
presented by the lender client and fulfill to those requirements, or pass on the assignment. The
lending value approach is helpful as many homes being sold as a result of foreclosure or short
sale are now being rented by former homeowners or working families who are opting to rent
rather then purchase and this approach will help sustain the tax base and comparable values in

our nations communities.
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The National Community Reinvestment Coalition calls upon policy makers to act swiftly to
enforce Title Xi of FIRREA, embrace the reforms included in the Dodd-Frank Act and implement
the following ten recommendations that will help all Americans, but particularly assist low to
moderate income communities, communities of color, and communities impacted by the
foreclosure crisis, who are working to realize or sustain the American Dream of

homeownership.

1. Review and define a more modern, robust appraisal reporting process and not accept
the Uniform Residential Appraisal Report form by the GSEs but rather to call on the
industry to define more robust and standardized reporting that can be tailored to the
lending situation. The recent changes by FHFA regarding the Uniform Appraisal Dataset
have only added further confusion to the already inadequate mandated appraisal form.

2. Require full appraisals by licensed appraisal professionals for all residential mortgages
above $50,000 regardless if they are originated or insured by the private sector or Fannie
Mae, Freddie Mac, or Federal Housing Agency.

3. The role and impact of Appraisal Management Companies (AMC) must be critically
reviewed by the ASC to ensure that they are not negatively affecting appraisal quality
and further Congress should immediately investigate the emerging practice of mortgage
originators assigning or requiring that Appraisal Management Companies and/or
appraisal professionals they engage for business assume the buy-back risk from the
secondary market or insurer claims relating to Joan origination.

4. Appraisal professionals enhance safety and soundness and protect the interests of all the
parties to g mortgage transaction—including consumers-—and they must be
appropriately compensated under any usual & customary fee standard that is developed

5. The banking regulators, Fannie Mae, Freddie Mac and the FHA should not escape
Appraisal Subcommittee valuation safety and soundness review and enforcement.

6. While Automated Valuation Models (AVYM’s} serve as a useful and cost competitive

compliance tool and an effective check against fraud, they should never replace the use
of an appraisal by a licensed appraiser for all mortgages that exceed $50,000.
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7. There is a need for more effective Consumer Protection, Transparency & Education.

8. Responsible Appraisal Practices Ensure and Expand Housing Opportunities in an Open
Society.

9. Inappropriate appraisal undervaluation js equally damaging to homeowners,
communities, the tax base, investors & insurers.

10. States must suspend redirecting funds intended for appraisal compliance, professional
development and licensing, to their general funds.

Requiring Professional Appraisals Regardless of What Institution Originated the Loan:

The United States Government Accountability Office (GAO} found in its 2012 report to Congress
entitled, “Real Estate Appraisals — Appraisal Subcommittee Needs to improve Monitoring
Procedures” that more then seventy percent of the residential mortgages made from 2006
through 2009 were $250,000 or less (See Report Chart 4, reproduced below) — the current
regulatory threshold at or below which appraisals are not required for transactions involving

Federally regulated lenders.’

2006

2007

2608

2009

| Mortgages $150.000 or less
i #ortgages $150,001 to $250,000
_ Mortgages more than $250,000

Source: GAQ analysis of HOMA data

® “Real Estate Appraisals—Appraisal Subcommittee Needs to improve Monitoring Procedures.” The United States Government
Accountability Office {GAO). 2012
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Mae, Freddie Mac, and the Federal Housing Administration have voluntarily required
sals for mortgages both above and below the threshold. However, since these appraisals
ndated on the forms they defined, they are still limited and self-serving. A more robust
rd for defining the appraisal requirement suitable for specific lending situations could be

2d by broad industry and consumer cooperation.

‘hese entities currently dominate the mortgage market, many of the proposed Federal
vate sector plans to scale them back could lead to a more privatized market, and

or this market would impose similar requirements is unknown. Therefore, it is NCRC's
nendation to the House Financial Services Committee that valuations conducted by

d appraisal professionals should be required for all real estate guaranteed loans — public
ite — for transactions above $50,000. This will ensure meaningful consumer protection
educing risk to all of the parties involved with originating, servicing, insuring or

teeing the mortgage transaction.

", the National Community Reinvestment Coalition agrees with the position of the

an Guild of Appraisers, which notes in its recent petition to the Federal Reserve Board

: CFPB that the real estate appraiser is the only participant in a loan transaction who is a
‘ested expert and whose only incentive is to provide as accurate as possible an estimate
2 of the property.10 Appraisals, when performed competently and honestly, are a

< against problematic and irresponsible lending practices that victimize borrowers and
ely burden the American taxpayer when financial institution safety and soundness is

lized.

can Guild of Appraisers Petitions Federal Reserve Board.” February 28, 2012.
w.opeiu.org/Home/tabid/37/cti/ArticleView/mid/1886/articleld/300/American-Guild-of-Appraisers-Petitions-
2serve-Board.aspx
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In contrast, the Guild notes real estate agents, lenders and mortgage brokers are all
incentivized by the size of the loan and sale price of the property, which in some cases may
prompt participants to advocate that the consumer buy more home then they can afford.
Similarly, consumers are encouraged by mortgage or real estate professionals who are more
interested in a personal gain than ethical professional practice, to apply for a larger mortgage,
refinance, or obtain a reverse mortgage for a larger amount then they need. Of course, we
acknowledge that most industry participants are ethical and professional, yet millions of
Americans are now upside down in their home due to irresponsible practices across the nation,
as is evidenced by the chart below.

Figure 1: Percent of Homes with a Mortgage in Negative Equity across the Nation by County

Percent of Homes with Mortgages in Negative Equity. Color scale is centered at 31.4%. the national average. Bius counties have

fewer undervater homes than the national averag
25%
11

while rad counties have more underwater homes,

84.8%

This incentive may also lead some of the stakeholders to attempt to influence the appraisal.
This undermines the very purpose of an independent, objective and accurate valuation. For the
marketplace, investors and insurers, determining the true market value is critical to sustain safe

& sound lending. Asincentivized players advocate for an inflated value - or, often in the case

 7Ziflow Negative Equity Report, May 24, 2012. See http://www.zillow.com/blog/research/2012/05/24/despite-home-value-
gains-underwater-homeowners-owe-1-2-trillion-more-than-homes-worth/
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of short sales or REO today, lower values to move properties off the books of servicers, this
leads to riskier lending and compromised protection for the consumer or where there is no
equity in the real estate leading to higher loan losses. Alternatively, it also lowers property
values in impacted communities and undermines the tax base. The unintended consequences
of this tampering behavior are readily observable in that as Congress has found time and again
it leads to price bubbles, crashes, increased loan losses, loss of confidence and a weakened,
unsustainable system. This is not a blue, red or purple issue — it has affected all Americans and
communities and Congress must act to ensure that stakeholders enforce and are accountable

to the law.

Role and Impact of Appraisal Management Companies:

Greater use of AMCs has raised serious questions about oversight of these firms and their
impact on appraisal quality. Title X! of FIRREA was enacted to protect federal financial and
public policy interests in real estate related transactions by requiring that real estate appraisals
be performed by individuals having demonstrated competency in the profession. However, the
regulatory framework that developed as a result of the Dodd Frank Act has become more
complex, inconsistent from state to state, and is in need of a thorough review by the ASC and
the CFPB. in particular, there are growing concerns about the role of national AMC's and how
they are conducting business under existing prudential regulators — both Federal and State —
and how some may be negatively impacting upon FIRREA, USPAP, and the Dodd-Frank

legislations mandate.

Despite NCRC's well-intentioned effort of making the appraisal industry truly autonomous, cur
Center’s Code of Conduct and the subsequent HVCC received heavy criticism from industry
trade associations and other governmental agencies. Critics of the HVCC were concerned that

the HVCC imposed significant changes on the mortgage industry as a whole but still would not
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lead to an increase in appraiser independence.” Today, we must acknowledge that while the
HVCC has realized many of its goals to ensure responsible underwriting, some of the concerns
may have been warranted as there were a number of unintended consequences as a result of
the HVCC including the emergence of AMC's that are owned by lenders and title companies, as
well as, expanded use of Broker Price Opinions (BPO’s) by mortgage servicers, which will be

addressed later in this testimony.

AMC’s now order more than 80% of all appraisals.”® The indirect effect of this policy is that the
AMC’s typically take a percentage of the appraisal fee, as well as, the bank or other lender that
owns the AMC, resulting in the individual appraiser being paid less. With little incentive to
perform to the highest standards, the appraisers’ quality of work has greatly diminished as they
are now faced with covering larger market areas and completing more paperwork for less
money. The tacit concern is how do the aforementioned affect the homebuyer or seller? With
shoddy appraisal work, the mortgage lender is more frequently requesting “second appraisals;”
this means that not only is the home buyer responsible for the cost of the initial appraisal
{generally a few hundred dollars), they are then responsible for a second appraisal, which

requires the appraiser to start from scratch.

NCRC is very concerned that many AMCs are gaming the original intent of the HVCC and now
Dodd-Frank, to ensure an arms length transaction and that they are prioritizing low costs and
speed over quality and competence even under the scrutiny of the GSE’s and the FHA. While
there are many responsible AMC’s who celebrate compliance with FIRREA, USPAP, and the
HVCC and Dodd-Frank, overall, the growing number of complaints from industry and not for
profit providers alike indicate emerging compliance and safety and soundness issues that need

to be addressed. it is NCRC’s position that neither the ASC nor the prudential regulators are

2TedC. Koshiol, “Should the HVCC Settlement Be Treated As An Agency Rulemaking?” April 2009,
http://works.bepress.com/cgifviewcontent.cgi?article=1000&context=ted_koshio!

¥ Kate Berry, “Fed's Appraisal-Fee Revamp Befuddles Mortgage Industry.” April 23, 2012.
www.activerain.com/blogsview/3177693/confusion-about-appraisal-fees-
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adequately supervising the AMCs, the GSE’s or the FHA. While NCRC notes that Title X! of the
Act places the day-to-day supervision of AMCs with state appraiser licensing boards and
requires the federal banking regulators, the Federal Housing Finance Agency, and the Bureau of
Consumer Financial Protection to establish minimum standards for states to apply in registering
AMCs, the ASC can be much more effective in establishing national standards and holding the
AMC’s and the states to those standards. For example, NCRC has become aware that some
appraisers who do business with AMC’s are renting mailing addresses to fraudulently represent
that they have an office and are doing business in areas that AMC's are seeking valuation, when
in reality they have little or no actual knowledge of the community and its valuation nuances.
Further, though they accept a lower fee for their services from the AMC, they also produce a

defective product.

Five years ago professional appraisers would spend a full day or more researching and
completing a valuation package on behalf of a lender. Today, many AMC’s expect them to
produce two or more reports in one day. Valuation professionals are fearful that AMC's and
lenders will inappropriately report them to the CFPB or other regulators if they voice their
concerns, or place them on “do not use” lists. It is critical that the ASC, the CFPB and the
prudential regulators establish an even playing field with clear rules for every stakeholder in the

mortgage transaction.

Notably, it was also never the HVCC's intent to create AMC’s to be appraisal gatekeepers. The
ASC should consider recognizing or certifying state or regional appraisal companies as local
providers who can serve as AMC proxies in their communities with appropriate national and
state rule substantial equivalence. While a number of states began regulating AMCs in 2009,
the regulatory requirements vary. Setting minimum standards and a goal of national and state
“substantial equivalence” that address key functions performed by AMCs would enhance
oversight of appraisal services, provide greater assurance to lenders, the enterprises, and

others of the credibility and quality of the appraisals provided by AMCs.
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Specific areas of concern that have been brought to NCRC's attention regarding AMC’s include
1) inadequate ASC and prudential regulator AMC oversight; 2) AMC selection of appraisers for
assignments who are not familiar with the communities where the property is located; 3)
Limited or insufficient knowledge or sensitivity of Federal, State and Local fair housing laws; 4)
Review and inappropriate rejection of completed appraisal reports; 5) Inappropriate placement
of licensed professionals as a means of coercion on AMC “do not use” lists; 6) Establishing
artificial qualifications for appraisal reviewers; 7}, Reliance on inaccurate or illegal use of broker
price opinions in short sales or other transactions and 8}, Paying the appraisers who perform
appraisals a fraction of what would fairly be considered a reasonable and customary fee in

violation of Dodd Frank.

Further, many AMCs are directly or partially owned by mortgage wholesalers, large national
banks, or title companies raising serious and ongoing conflict of interest questions. These
originators cloak themselves behind the firewall of an independent AMC company, but if they

own that company, either in whole or as a partial investor, undue influence can be exerted.

Many appraisal management companies are also deemphasizing the critical role and
importance of the home valuation checks and balances while profiting from AMC appraisal fees
or the up sale and marketing of related settlement products, such as title insurance, filing

services, etc.

To quote one NCRC Center advisory board member, “imagine needing a medical doctor and
having to go through an intermediary tasked with deciding which doctor you may visit, and that

doctor is chosen primarily on his fee charged, not expertise.”

In addition to the aforementioned concerns, it is imperative for Congress and prudential
regulators to immediately investigate the emerging practice of mortgage originators assigning

or requiring that Appraisal Management Companies and/or the appraisal professionals they do
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business with, assume the buy-back risk from the secondary market or insurer claims relating to

loan origination.

The FDIC, as receiver for the failed lender Washington Mutual, sued appraisal management
company, LS| Appraisal and its corporate parent Lender Processing Services, for breach of
contract and gross negligence on May 9, 2011.** The lawsuit relates to hundreds of thousands
of appraisals managed by LSI for WaMU between June 2006 and May 2008. The FDIC alleges
that at least 220 of the reports it has analyzed were faulty and seeks more than $150 million in
damages based only on those appraisals. As a result of this case, many lenders are requesting
that AMC’s assume all risk for the work of independent appraiser contracts, accepting the
FDIC’s proposition that these individuals are, in fact, “agents” of the AMC's when they do
business.”® The policy response from appraisers and AMCs is that they simply cannot afford to
hold, pay for, or insure, originators claims or secondary market buy back provisions. Dodd-
Frank does create a duty of care for appraisers and AMC's, but in the absence of fraud or
negligence, NCRC’s position is that in most cases it is inappropriate to transfer liability from an
originator to a third party contractor, unless the AMC is a division or affiliate of the lender, or

fraud, discrimination, negligence or related consumer protection issues are present.

Compensation for Appraisal Professionals:

The Dodd-Frank Act requires that Appraisal Management Companies (AMCs}) pay “customary
and reasonable fees” to their appraisers. Responding to evidence that appraisal management
companies have been dominating the market and pressuring appraisers to accept assignments
with unreasonable requirements and unreasonably low fees, the law specifically prohibits

basing fees on the current practices of appraisal management companies.

14 aThe FDIC Suffers a Setback in Case Against Lender Processing Services and LS Appraisal.” Peter Christensen. Navember 3,

 bid.
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Unfortunately, the Federal Reserve Board recently adopted a rule that will allow appraisal
management companies that control up to 80 percent of residential appraisals to pay
appraisers a fraction of what a customary and reasonable fee would be as defined in the law—
sometimes as much as 50 percent or more below the prevailing rates.’® As a result, industry
experts report, the problems that Congress sought to address have been exacerbated and the
reliability of residential real estate appraisals is once again subject to question. The American
Guild of Appraisers has filed a petition with the Federal Reserve Board (Fed) and the CFPB,
requesting that the Fed and CFPB take immediate action to prohibit AMC practices that under

compensate appraisers in violation of Dodd Frank.

Appraisal professionals who support the work of the Center for Responsible Appraisal and
Valuation have repeatedly informed NCRC that this structure has forced many experienced
appraisers away from the trade and limited the ability of a new generation of talent to become

licensed who are unwilling to do more work for much less money.

To quote the American Guild of Appraisers - “The profession is struggling to attract and
maintain a vibrant base of qualified individuals because the fees are too low to support even a
modest income and because of the unsustainable pressures under which appraisers are forced
to work. The impact on the consumer can be dramatic in the form of lesser quality appraisal
outcomes resulting in lost sales, lost financing opportunities and lost equity. The beachhead
that professional appraisers have been able to secure over the years as an independent voice to
protect the consumer is eroding dramatically as evidenced by the increasing number of
seasoned appraisers leaving the work force and the diminishing number of new appraisers

entering the field.Y”

* “American Guild of Appraisers Petitions Federal Reserve Board,” February 28, 2012,
hitp://www.opeiu.org/Home/tabid/37/ctl/ArticleView/mid/1886/articleld/300/American-Guild-of-Appraisers-Petitions-

Federal-Reserve-Board.aspx

" The American Guild of Appraisers. “Consumer Protection Afforded by Professional Real Estate Appraisers.” June 2012,
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Certainly fees are a component of the issue but so is the fact that the mandated appraisal forms
created by the GSEs and widely used have turned appraisers into merely form-fillers. And while
the forms accommodate addendum commentary, the FHFA/GSE UAD does not digitize this
portion of their appraisal report. Only the first 6 template pages are digitized in the UAD

stream for analytics and review purposes.

While NCRC is sensitive to the fact that any new requirement to pay appraisers a customary and
reasonable fee could increase consumer costs, we believe that such a result is far from
inevitable. Since the appraiser who performs an appraisal is legally required to assume full
responsibility for compliance with all appraisal standards under USPAP, the AMCs cannot be
adding material value to the appraisal work product. If lenders value the administrative
services that AMCs provide to lenders, they should decide how much value such services
provide and pay for them accordingly. In most markets, when an appraisal is ordered through
an AMC, the fees for the appraisal paid by lenders and ultimately passed on to the borrower,
are generally the same as when the appraisal is ordered directly from an appraiser. If lenders
value additional services provided by AMCs, they are free to contract for them but such fees

should be separated from the appraisal fee and not be the responsibility of the borrower.

There are many in the industry that doubt that the AMCs are generally adding significant value.
NCRC believes that the importance of arms length valuation in the absence of conflict of
interest is critical, but that the current approach should be improved upon through new

rulemaking.

Currently, AMC profits result from under compensating the appraisers who do the work.
Further, it is our hope that with greater mortgage disclosure or new substantially equivalent
rules for local appraisal companies, AMC’s will be prompted to lower their fees in order to
make their services more efficient and competitive while ensuring reasonable and customary

fees are paid to the licensed appraiser in the community.
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Fannie Mae & Freddie Mac Should Not Escape Appraisal Subcommittee Review and

Enforcement:

In the January 2012 Appraisal Sub-Committee report, the GAO reported that Federal regulators
and the enterprises represented that they hold lenders responsible for ensuring that AMCs’
policies and practices meet their requirements for appraiser selection, appraisal review, and
reviewer qualifications. While ambitious, the truth is that they generally do not directly
examine the AMCs’ operations. This presents a major safety and soundness risk to the market
as a whole and does a disservice to licensed appraisers and the diverse communities &

neighborhoods that they serve across the country.

Limited Use of AVM's:

The Automated Valuation Model or AVM technology emerged in the late 1990's and was used
primarily by institutional investors to determine risk when purchasing collateralized mortgage
loans. Given the wavering state of the housing market and economy alike, many mortgage
companies, banks, lenders, etc., began looking for ways to cut costs and improve their

operational efficiency, leading to the increased use of the AVM in the appraisal process.

An AVM is a residential valuation report that can be obtained in mere seconds. AVMs are
statistically based computer programs that typically calculate the value of particular properties
using a combination of hedonic regression and repeat sales index data. The results of this are
weighted/ analyzed and then reported as a final estimate of value based on a request date.
Due to the many limitations of AVMSs, the Interagency Guidelines for Real Estate states: “An
institution should establish standards and procedures for independent and ongoing monitoring
and model validation, including the testing of multiple AVMs, to ensure that results are
credible. An institution should be able to demonstrate that the depth and extent of its

validation processes are consistent with the materiality of the risk and the complexity of the
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transaction. An institution should not rely solely on validation representation provided by an
AVM vendor.*® The guidelines illuminate and stress the importance of using AVMs as a
supplement to a traditional watk-through appraisal conducted by an unbiased, competent

individual appraiser.

NCRC's major concern with the use of an AVM is that the age of the data that undergoes the
AVM analysis is not always clear. Many AVMs use transactional data that may lag anywhere
from three to six months thus, automated valuation tools cannot clearly indicate the
differences between the value of a home in 2005 versus its current value in 2012.%
Furthermore, AVMs often provide inaccurate reports, as it is possible, in fact probable, for an
AVM to come up with a value based on a previous foreclosure sale or short sale, or to produce
a value based on a property that was sold to a family member at a price far below the market

value-when, in fact, the true value of these homes may be thousands of dollars more.?®

Though AVMs are increasingly being used by mortgage lenders to determine the value of a
property in order for them to lend against the valuation, and they present helpful real estate
sales data, fraud alerts, and compliance indicators, they will never replace a full walk through,
but have the potential to complement a full walk through appraisal. Until “| Robot” becomes
reality rather then fiction, 1) An AVM cannot determine whether or not a property actually
exists; 2) An AVM does not include the condition of the property which is necessary information
for an effective valuation; and 3) An AVM cannot tell a requester if a specific property is located

in an area with a declining market or an area that is becoming increasingly more popular.

¥ Interagency Guidelines for Real Estate. interagency Guidance, 75 Fed. Reg. at 77, 469.
® George Demopulos. “The Good, The Bad And The Fuzzy: Where AVMs Score And Miss.” October 2010. www.sme-online.com
 Ibid.
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A Need for More Effective Consumer Protection, Transparency & Education:

While the ASC is charged with developing a new complaint portal, it is targeted at industry
stakeholders and whistle blowers. It is NCRC's position that a new and objective consumer
complaint process should be developed by the Consumer Financial Protection Bureau in
cooperation with a not-for-profit organization such as the Center for Responsible Appraisal &
Valuation and/or the Appraisal Foundation. This concept was included in the recent GSE
agreement but defunded when Fannie Mae and Freddie Mac entered receivership. Further,
NCRC applauds the CFPB’s efforts to develop simpler mortgage disclosure forms, and notes that
the latest concept requires that appraisal AMC and Professional Fees be appropriately disclosed
to consumers. Other recent policy changes aim to provide lenders with a greater incentive to
estimate costs accurately and require lenders to provide consumers with a copy of the
valuation report prior to closing. NCRC is also colfaborating with the Appraisal Guild and the
Appraisal Foundation to develop new educational tools for consumers and the trade alike. A
well-informed consumer is one of the benefits of a transparent process in the appraisal process.
The homeowner has the biggest stake in the process and they should have the ability to
understand what they read in an appraisal report. Consumers need to have a greater
understanding and appreciation for the role of the professional real estate appraiser as an
independent voice in the valuation process that protects them from abuse from other
interested parties. It is a benefit to consumers for the appraiser to discuss with the homeowner
improvements, remodels, and even other sales in the area, e.g. the home across the street that
sold for a significantly lesser price may have been due to a distressed relocation. Encouraging
direct communication between the appraiser and the consumer alleviates the need to have a
middleman tacking on higher costs to the consumer and ensures that the information that the
consumer perceives to be material is communicated directly to the professional conducting the

analysis.
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Responsible Appraisal Practices Ensure and Expand Housing Qpportunities in an Open Society:

The National Community Reinvestment Coalition celebrates the Appraisal Foundation’s, the
ASC and the prudential regulators commitment to fair lending and a market free of
discrimination, but more work needs to be done with the private and public sector industry.
Appraisals that use descriptive terms such as "low pride of ownership,” "lack of marketability"
or an assessment of the "desirability" of the neighborhood should be scrutinized for
discrimination. Similarly, an imbalance of positive and negative comments on the area or a
consideration of inappropriate factors for the type or property and price range of the housing
may indicate discrimination on the part of the appraiser. The amenities considered and the way
they are valued should be consistent with the neighborhood and its needs. In lower income
neighborhoods, convenient access to commercial areas and public transportation is a strong

positive - not a neutral or negative factor.

The age of homes, predominant value, and use of comparables should be considered very

carefully under our nation’s fair housing laws.

Age: The age of the housing stock can have a realistic relationship to value. However, it can
also be used inappropriately to devalue property based on the residents of the neighborhood.
This has been a factor in redlining cases filed against Homeowners Insurance providers, Because
minority neighborhoods tend to be older housing stock, a negative treatment of older housing
stock can have the effect of devaluing minority neighborhoods. How an appraiser treats
improvements in an older neighborhood can indicate whether discriminatory perceptions were
taken into account. Some appraisals allegedly devalue improvements based on the average
value of the neighborhood in which they are located. By limiting the value of improvements
because of their relative value to other housing in the neighborhood, the appraiser puts an

artificial cap on values there.
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Predominant value: Like many American markets, the housing market is measured against a
norm, Appraisers, underwriters, and even the secondary market prefer that the property in
question fit into a recognizable slot. This leads to what many find as a depressing sameness of
products - and of neighborhoods. One aspect of valuation is to consider how the property
relates to its setting - the neighborhood. To do this, the age, style, and value of the property are
compared. When a newly improved property is compared to the rest of the neighborhood, the
lower value of the neighborhood can put a ceiling on the value of the improved property,
effectively discounting the value of the improvements. This practice can have a negative effect

on neighborhood renewal and may also have an impact on a prohibited basis.

Comparables: The comparables should be taken as closely as possible from the same price
range, age, and location as the property being appraised. Choice of comparables can have a
significant effect on the valuation of the property. Fair housing advocacy groups have alleged
that appraisers have chosen comparables to reflect a lower value for the property being

appraised.

Inappropriate Appraisal Undervaluation Is Equally Damaging To Homeowners, Communities,

the Tax Base, and Investors & Insurers:

The National Community Reinvestment Coalition has previously testified twice before the
House Oversight and Government Reform in 2010 concerning the widespread use of broker
price opinions and the growing trend of “flopping.” Unfortunately, these issues persist in broker
short sales and servicer real estate owned transactions post foreclosure. Owners of REOs are
eager to dispose of REOs because they are costly to maintain and attract vandalism and crime.
These REO owners have enlisted real estate brokers to issue BPOs for the value of these
properties. The real estate brokers, acting as agents of the REO owners, develop hasty and
inaccurate BPOs that underestimate the values of the REOs. Undervaluation is often

destructive to local markets and depresses the value and equity of neighbors of REQ properties.
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Also, NCRC has documented numerous instances where real estate brokers have intentionally
undervalued short sale or REO properties in order to facilitate a purchase by a colleague in the
same office who later sells it for its true fair market value — aka flopping. NCRC has requested
the prudential regulators to address this issue and called upon industry trade associations to
police and educate their own members to prevent this troubling activity that inhibits the return

of strong real estate markets.

Regarding mortgage servicing and REO, the Government Accountability Office in a report issued
in November 2011 recommended that federal regulators require the mortgage servicers they
oversee to obtain updated valuations before initiating foreclosures.”" The report also pointed to
the shortcomings of automated valuation models and broker price opinions. “Simply using a
BPO or AVM without consideration of up-to-date property or neighborhood conditions may
result in abandoned foreclosures because the actual resale value and accurate expected

proceeds from foreclosure sale may not be reflected in the valuation,” read the report.

The GAO’s monthly report notably cites the need to prevent abandoned foreclosures from
blighting neighborhoods. This finding has particular resonance in urban and suburban
communities were foreclosure is prevalent, such as Metro Chicago, Baltimore, Cleveland,
Detroit, Las Vegas, and several California metro areas. According to the report, servicers
typically abandon a foreclosure when they determine that the cost to complete the foreclosure
exceeds the anticipated proceeds from the property’s sale — which is usually determined after a
loan has been delinquent for 90 days.?? The GAO however, found that most servicers
interviewed were not always obtaining updated property valuations before initiating
foreclosure. “Fewer abandoned foreclosures would likely occur if servicers were required to
obtain updated valuations for lower-value properties or those in areas that were more likely to
experience large declines in value,” read the GAO report. Specifically, the GAO recommended

that the Federal Reserve and the Office of the Comptroller of the Currency require servicers,

% The United States Government Accountability Office (GAO). November 2011,

2 1bid.
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under their jurisdiction, to adopt new valuation requirements. The report noted that the Fed

neither agreed nor disagreed with these recommendations while the OCC has yet to comment.

Last, the issue of AMC undervaluation and rejection of reasonable valuation reports is well
known in the building, real estate and appraisal trades, and HUD Certified Housing Counselors
are documenting the issue while working with consumers to facilitate short sales in lieu of
foreclosure or who are attempting to refinance their existing mortgage. In one recent matter
that NCRC documented, an African-American couple who resided in Prince George’s County,
Maryland, was approved for the refinance of their home and planned to use the loan proceeds
to pay off the existing loan that was in foreclosure. The appraisal valued the property at
$464,000. The borrowers had substantial equity in the property and although closing of the
new loan had been scheduled, and the documents were signed by the borrowers in a timely
manner to achieve disbursement prior to the foreclosure date, the servicer opted to move to
foreclosure after receiving a lower and inaccurate broker price opinion (BPO)}. The bid price by
the lender at foreclosure was $350,000. This resulted in the homeowners’ suffering a loss of
$114,000, or one could fairly say, the investor profited at the expense of the homeowner due to

an inaccurate BPO. This case is now in litigation.

States Must Suspend Redirecting Funds Intended for Appraisal Compliance, Professional

Development and Licensing to their General Funds:

The GAQ reports that most state regulatory entities do not have sufficient funding, staff, or
other resources to enforce the basic regulatory provisions of FIRREA. The probiem is not a lack
of money. The problem is that the states are siphoning off appraiser registration and regulatory
funding fees. Appraiser regulatory fees are put into state general funds for other expenditures
instead of the enforcement of the federal mandate to regulate real estate appraisers and

appraisal activities. This practice must stop.
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Conclusion

In conclusion, | reiterate that the time has come for members of Congress, the prudential
regulators, the Appraisal Subcommittee and the Consumer Financial Protection Bureau to work
collectively to ensure that consumers and all the industry stakeholders involved in the home
buying and refinance process will benefit from a system of regulation that helps ensure the
independence and integrity of the appraisal process while promoting equal access to
responsible and sustainable credit and a robust mortgage marketplace that meets our nations
immediate housing finance needs. To accomplish this end, it is crucial to consider the following

recommendations:

1. Review and define a more modern, robust appraisal reporting process and not accept
the Uniform Residential Appraisal Report form by the GSEs but rather to call on the
industry to define more robust and standardized reporting that can be tailored to the
lending situation. The recent changes by FHFA regarding the Uniform Appraisal Dataset
have only added further confusion to the already inadequate mandated appraisal form.

2. Require professional appraisals by licensed appraisal professionals for all residential
mortgages above $50,000 regardless if they are originated or insured by the private
sector or Fannie Moe, Freddie Mac, or Federal Housing Agency.

3. The role and impact of Appraisal Management Companies (AMC) must be critically
reviewed by the ASC to ensure that they are not negatively affecting appraisal quality
and further Congress should immediately investigate the emerging practice of mortgage
originators assigning or requiring that Appraisal Management Companies and/for
appraisal professionals they engage for business assume the buy-back risk from the
secondary market or insurer claims relating to loan origination.

4. Appraisal professionals enhance safety and soundness and protect the interests of all the

parties to o mortgage transaction—including consumers—and they must be
appropriately compensated under any usual & customary fee standard that is developed

5. The banking regulators, Fannie Mae, Freddie Mac and the FHA should not escape
Appraisal Subcommittee valuation safety and soundness review and enforcement.
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6. While Automated Valuation Models (AVM's} serve as a useful and cost competitive
compliance tool and an effective check against fraud, they should never reploce the use
of an appraisal by a licensed appraiser for all mortgages that exceed $50,000.

7. There is a need for more effective Consumer Protection, Transparency & Education.

8. Responsible Appraisal Practices Ensure and Expand Housing Opportunities in an Open
Society.

9. Inappropriate appraisal undervaluation is equally domaging to homeowners,
communities, the tax base, investors & insurers.

10. States must suspend redirecting funds intended for approisal compliance, professional
development and licensing, to their general funds.
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INTRODUCTION

Madame Chair and members of the Subcommittee, The Appraisal Foundation greatly
appreciates the opportunity to appear before you today to offer our perspective on the
regulation of real estate appraisers.

There are many misconceptions about The Appraisal Foundation and let me begin by
stating that the Foundation is not:

e agovernment agency or regulatory body;
» created by Congress;
* an appraisal trade association.

Rather, The Appraisal Foundation:

¢ s a non-profit 501 (c) 3 educational organization;

* was founded by eight national appraisal organizations 25 years ago;

* serves as an umbrella organization representing over 100 organizations
and government agencies with an interest in valuation (see attached list);

* was created to foster professionalism in appraising.

We are the private sector expertise in the real property appraiser regulatory system.
The Foundation was given specific authority by Congress in 1989 (Title X1 of FIRREA)
regarding the real property appraiser regulatory system. The Foundation does not have
any regulatory authority, but it provides tools for the regulatory community.
Specifically:

e individuals seeking to become a trainee appraiser, supervisory appraiser,
state licensed appraiser or state certified appraiser must meet the
minimum qualification requirements established by the Foundation’s
Appraiser Qualifications Board;

e all states and territories must use licensing and certification examinations
either issued or endorsed by the Foundation’s Appraiser Qualifications
Board; and

» all state licensed and certified real estate appraisers must adhere to certain
standards of conduct (the Uniform Standards of Professional Appraisal
Practice) written by the Foundation’s Appraisal Standards Board.

Before addressing the specific topics on which you are seeking our perspective, I would
like to provide some additional background on the Foundation and its work to date.
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FOUNDATION STRUCTURE

The Appraisal Foundation is governed by a 25 member Board of Trustees. The Board of
Trustees appoints members to the Foundation’s independent Boards, secures funding
for Foundation operations and provides oversight of the Foundation’s advisory councils
and independent Boards. The three independent Boards are:

Appraiser Qualifications Board (AQB)

The AQB sets the minimum education, experience and examination requirements for
trainees, state licensed appraisers, state certified residential appraisers and state
certified general appraisers. These AQB established minimums are collectively known
as the Real Property Appraiser Qualification Criterin (“Qualification Criteria”). State
regulatory agencies must meet the threshold set by the AQB and may exceed that level
if they so choose.

First offered in 2008, the AQB National Uniform Licensing and Certification
Examination is currently used by all 55 states and territories that license and certify
appraisers. States and examination vendors may opt to develop their own
examinations that must be approved by the AQB, but at the present time none have
chosen to do so.

Approximately every five years the AQB reviews the Qualification Criteria to determine
what, if any, revisions should be made. Their most recent revision will go into effect on
January 1, 2015 and, for the first time a college degree will be required for the state
certified classifications. Even with four significant Qualification Criteria revisions over
the past twenty years, the U.S. still has the distinction of having one of the lowest sets of
qualifications for appraisers in the industrialized world. For example, in Mexico an
individual must first become an architect or engineer before they can subsequently
become an appraiser (known as a “valuer” in most other countries).

Appraisal Standards Board (ASB)

The ASB sets forth the rules for developing an appraisal and reporting its results
through the Uniform Standards of Professional Appraisal Practice (USPAF). USPAP
contains the recognized standards of practice for real estate, mass appraisal,
personal property and business appraisal and is considered one of the finest sets of
domestic valuation standards in the world.

The authority of USPAP extends beyond FIRREA. Since 1992, the Office of

Management and Budget (OMB) has required federal land acquisition and direct
lending agencies to use appraisals in conformance with USPAP. In addition, many
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states require appraisals performed for any purpose to be USPAP-compliant and
completed by state licensed or certified appraisers.

In addition to containing the Standards, USPAP also provides guidance in the form
of Advisory Opinions and over 300 Frequently Asked Questions. Originally
updated quarterly, USPAP is now published every two years. USPAP is a living
document that reflects the ever-changing needs of the marketplace. For instance,
the growing presence of Appraisal Management Companies (AMCs), alternative
valuation products and the electronic transmission of appraisal reports in recent
years has resulted in numerous inquiries to the ASB from appraisers, appraiser
regulators and users of appraisal services.

Appraisal Practices Board (APB)

The APB was created by the Foundation in 2010. This board offers voluntary guidance

to appraisers, regulators and users of appraisal services on recognized valuation

methods and techniques for all valuation disciplines. For lack of a better term, it is our

“how to” board.

The genesis of the APB was the collapse of the housing market in 2008. For many
appraisers this was the first time that they were confronted with declining prices,
sales and foreclosures. Because a majority of appraisers do not belong to any
professional appraisal organization, the question became “Where do appraisers get

short

guidance for their practice?” The Foundation established the APB to fill an existing void.

The APB annually solicits stakeholders to identify topics where additional guidance
appears to be needed. Teams of experts are then selected to work with the APB in
developing the appropriate guidance. This guidance is known as a Valuation Advisory
and may include more than one recognized method or technique that addresses the

specific issue.

Valuation Advisories issued to date include:

e The Identification of Contributory Assets and the Calculation of Economtic Rents

(Business Valuation)
s Adjusting Comparable Sales for Seller Concessions

o Residential Appraising in a Declining Market

Valuation Advisories currently under development include:

o [dentifying Comparable Properties

Page | 4



75

o Appraising Green Buildings - Background Competence

e The Valuation of Customer-Related Assets (Business Valuation)
o Control Premiums for Financial Reporting (Business Valuation)
o Contingent Consideration (Business Valuation)

It should also be noted that this guidance is available to appraisers, regulators and the
general public at no charge and there is no requirement to use or adhere to the

guidance.

PUBLIC TRUST AND TRANSPARENCY

A cornerstone of the work of the Foundation lies in building and maintaining public
trust in the appraisal profession. In fact, the words “public trust” appear in our mission
statement:

The Appraisal Foundation is dedicated to promoting professionalism and ensuring
public trust in the valuation profession. This is accomplished through the promulgation
of standards, appraiser qualifications, and guidance regarding valuation methods and
technigues.

One important way to build and maintain public trust is to promote transparency
whenever and wherever possible. Our Boards conduct public meetings and adopt their
work product in that setting. The Boards issue exposure drafts of pending work and
post all public comments received on our website. We also conduct public interviews of
candidates seeking to serve on our Boards.

In addition, as part of our comumitment to promoting the public trust, we have worked
with several U.S. government agencies, at their request, on developing specific
recommendations to improve their internal appraisal operations, to assist in their
investigative work relating to valuation or to assist in developing new policies and
procedures. Over the past several years we have worked with the following
government agencies:

e US. Department of Agriculture, Forest Service

e US. Department of Interior, Bureau of Land Management

s Office of Special Trustee for American Indians

e US. Department of the Interior, Minerals Management Service

e US. Department of Agriculture, Natural Resources Conservation Service
e US. Department of Energy
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FOUNDATION PROJECTS TO IMPROVE
THE REAL PROPERTY APPRAISER REGULATORY SYSTEM

In recent years we have had an excellent working relationship with the Association of
Appraiser Regulatory Officials (AARO). The real property appraiser regulatory system
is an unfunded federal mandate which has resulted in many states facing significant
personnel and financial challenges. As a part of the appraiser regulatory system, the
Foundation has made it a priority to assist state appraiser regulators whenever possible.
The following are some examples of collaborative efforts benefitting state appraiser
regulators.

State Investigator Training

State appraiser regulatory agencies investigate complaints using a variety of methods.
Some states have full-time appraiser investigators, some share investigators with other
professions and trades, some use state board members and others contract with
appraisers.

To help promote consistency in investigations of appraisal complaints, AARO and the
Foundation developed a 2 %2 day course focusing on USPAP, fundamental investigative
and interviewing techniques and reporting the findings.

Since 2009 we have conducted ten State Investigator Training Course offerings attended
by more than 360 state investigators. Nearly 240 investigators have taken the entry-
level course and over 125 have gone on to take the 2 %2 day advanced course. This year,
we are offering the entry-level course in June and the advanced course in August. The
Foundation, with a grant from the Appraisal Subcommittee (ASC), covers all of the
travel and lodging expenses for the attendees so that state budgetary restrictions do not
limit participation.

In addition, in December 2011 we filmed a four-hour “investigator update” at the Mock
Court Room of George Washington University Law School. This update is for those
who have taken both the entry-level and advanced courses. It is our belief that this
video will have a shelf life of at least five years and can be viewed from the
investigators home or office.

This project is a great example of how the Foundation, AARO and the ASC can
cooperatively produce a successful program that benefits the public in the form of a
more efficient and consistent nationwide appraiser regulatory system.
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Foundation eLibrary/Training Videos

The Appraisal Foundation has produced a series of video training sessions, some
designed specifically for state appraiser regulators and others for all appraisers.
training videos are located in the eLibrary on the Foundation’s web site.

These

Some of the videos currently included in the eLibrary are of specific interest to state

appraiser regulators, including:

e USPAP Summary of Actions for the 2012-13 Edition

A brief summary of the most recent changes to USPAP provided by the ASB

Chair and Vice Chair.

s 2012-13 USPAP Update for State Regulutors

A presentation by the ASB Vice Chair on the most recent changes to USPAP

geared specifically for state regulators.

s Mock Administrative Hearing

A four-hour Mock Administrative Hearing that includes a question and answer

session with state regulators.

o AnIntroduction to Green Buildings and their Valuation

A panel discussion including representatives from the White House, the US.

Department of Energy, the U.S. Green Building Council and Cushman &
Wakefield.

o Appraisal Regulatory Investigator Update

An update for participants who have completed the entry level and advanced

level of the State Investigator Training filmed at the George Washington
University Law School.

This August we are filming the following videos that will be of interest to state
appraiser regulators:

e Understanding the Real Property Appraiser Regulatory System

o The AQB Real Property Appraiser Qualification Criteria Changes Effective 2015

o The Role and Responsibilities of the Appraisal Practices Board
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Consistent Enforcement

Many jurisdictions have differing enforcement philosophies, with some placing more
emphasis on fines, education or probation. However, they are all enforcing the same
document, USPAP, so there should be consistency in enforcement.

The Foundation appointed a task force composed of state and federal appraisal
regulators to develop recommended voluntary disciplinary guidelines for the states. In
August 2010 the Foundation issued a Voluntary Disciplinary Action Matrix for use by
state appraiser regulatory agencies. The matrix cites specific violations of USPAP and
recommended disciplinary action. The matrix also contains a list of aggravating and
mitigating circumstances to consider. The matrix is updated with each edition of
USPAP and is made available to all state regulators.

SPECIFIC COMMENTARY REQUESTED BY THE SUBCOMMITTEE

1) Please provide a summary of and the challenges of the new strategic plan of The

Appraisal Foundation and a review of the evolution of the Appraisal Practices Board

{ADPB).

The Proposed Strategic Plan of The Appraisal Foundation

The Strategic Plan Task Force was established in 2011 by the Chair of the Board of
Trustees. With 2012 marking the 25% Anniversary of The Appraisal Foundation, the
leadership of the Board of Trustees agreed that the time was right to take a close look at
where The Appraisal Foundation is heading as it moves into its next 25 years. The Task
Force, which is composed of appraisers, users of appraisal services and regulators, with
representation from the many appraisal organizations and stakeholders, was charged
with reviewing the history of The Appraisal Foundation {(where it started, where it is
now and where it will go in the future).

Since May of 2011, the Task Force met numerous times via conference call and held in
person sessions in September 2011 and January 2012. The January meetings culminated
in an initial briefing with the Executive Committee of the Board of Trustees. Since that
meeting, the Task Force held several conference calls to refine its initial
recommendations. These draft recommendations were presented to the Board of
Trustees and the Sponsors of the Foundation on May 17 and May 18 in conjunction with
the Spring Board of Trustees meeting.

It is anticipated that the proposed Strategic Plan of the Task Force will be submitted to
the Board of Trustees next month. Assuming it is accepted by the Board of Trustees, it
will be publicly exposed to all stakeholders for ninety days. This November the Board of
Trustees will take into account public comments received and make a final
determination on approving the Strategic Plan.
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The main elements of the plan include:

1) Revised Foundation Vision and Mission Statements
2) Qutreach and Communications

3) Interaction with State and Federal Regulators

4) Future Educational Role of The Appraisal Foundation
5) Potential Future Funding Sources

6) Future Role of Foundation Sponsors

7) Proposed Foundation Structure

8) Staying Abreast of Changing Valuation Products

9) Reaching out to Young and New Professionals

10) Future Foundation Relationship with Academia
11) Branding of The Appraisal Foundation

Following the briefing to the Trustees in May on the above items, the Board voted to
revise the Vision and Mission Statements as suggested by the Task Force because they
were viewed by the Trustees as being merely clarifying in nature. A National
Education Partnership Task Force was also appointed to further define and look into the
feasibility of draft recommendation #4, which included a joint effort to develop
educational course materials with the Sponsors of the Foundation.

The Evolution of The Appraisal Practices Board

The genesis of the APB was the collapse of the housing market in 2008. For
many appraisers this was the first time that they were confronted with declining
prices, short sales and foreclosures. Because over two thirds of appraisers do not
belong to a professional appraisal organization, the question became “Where do
appraisers get guidarnce for their practice?” This was first brought to the attention of
the Foundation at a meeting with the Appraisal Subcommittee in December 2008.
At that meeting some members of the Appraisal Subcommittee expressed
concern about the fact that the Foundation was not providing guidance to
appraisers regarding valuation methods and techniques. They stated that, given
our public charge, the Foundation has a responsibility to be of assistance.

This discussion was brought to the attention of the Executive Committee of the
Foundation’s Board of Trustees by Foundation staff the following month. It was
the determination of the Trustees that a task force should be appointed to
determine:

1) Does a void currently exist regarding the issuance of guidance on
valuation methods and techniques?

2) If such a void exists, is the Foundation the appropriate organization to
fill the void, or is there another vehicle (or entity)?
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Following several months of deliberations, the Task Force on Recognized
Valuation Methods and Techniques recommended that the Foundation Board of
Trustees give consideration to creating a third independent Board charged with
issuing recognized valuation methods and techniques.

In October 2009 the Board of Trustees approved the creation of the Appraisal
Practices Board (APB). It was constituted on July 1, 2010.

The APB annually solicits stakeholders to identify topics where additional
guidance appears to be needed. Teams of experts are then selected to work with
the APB in developing the appropriate guidance. This guidance is known as a
Valuation Advisory and may include more than one recognized method or
technique that addresses the specific issue.

In summary, it is important to note the following about the APB:

(1) The APB does not have any Congressional authority and adherence to
the guidance is strictly voluntary;

(2) The APB does not operate with any public/grant funds; and

(3) The Foundation does not charge for the Valuation Advisories issued by
the APB.

2) Please provide a summary of and the challenges to the Uniform Standards of
Professional Appraisal Practice (USPAP).

The Uniform Standards of Professional Appraisal Practice (USPAP) are promulgated
by the Appraisal Standards Board of The Appraisal Foundation. They are the
generally recognized set of valuation performance standards in the United States
and are considered one of the best sets of domestic standards in the world. In
addition to real estate, USPAP also covers, mass appraisal, personal property and
business valuation.

Promulgating USPAP has several challenges. The first is that it must be flexible
and broad enough to address the myriad of valuation problems confronting
appraisers while at the same time being definitive enough to be an effective
enforcement document for appraiser regulatory officials to use in their
disciplinary proceedings. This is one of the primary reasons that the Foundation
has established such a close and productive relationship with the Association of
Appraiser Regulatory Officials (AARO) over the years. AARO shares concerns
the regulators have about USPAP and we have the opportunity to share the
rationale and intent of the Appraisal Standards Board in drafting the Standards.
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The ever changing conditions of the marketplace present another challenge
for the Appraisal Standards Board in promulgating USPAP. For instance,
the growing presence of Appraisal Management Companies (AMCs),
alternative valuation products and the electronic transmission of appraisal
reports in recent years has resulted in numerous inquiries to the ASB from
appraisers, appraiser regulators and users of appraisal services.

As far as the effectiveness of the Appraisal Standards Board in issuing standards,
the Government Accountability Office (GAO) report issued in January of this
year (Report 12-147) contained a survey of state appraiser regulatory agencies.
One question asked about the effectiveness of the Appraisal Standards Board in
setting standards for the way appraisals should be conducted. The results were
as follows:

Very/Somewhat Effective: 74%
Somewhat/ Very Ineffective: 6%
Neutral/Don’t Know: 20%

3) Please provide an overview of the regulatory actions taken by The Appraisal
Foundation and the Appraisal Subcommittee.

The Appraisal Foundation

As previously stated, the Foundation does not have any regulatory authority but
does provide the tools for the appraiser regulatory community to perform its
duties. The Dodd-Frank Financial Reform Act gave additional Congressional
authority to the independent Boards of the Foundation.

States who have a state licensed residential appraiser classification must now
meet the AQB Real Property Appraiser Qualification Criteria for that classification.
In addition if a state has a trainee appraiser classification, it must meet the AQB
Qualification Criteria for trainee appraiser as well as for supervisory appraisers.
The AQB adopted revisions to the Qualification Criteria for these and other
classifications in December 2011, with an effective date of January 1, 2015.

The Dodd-Frank Financial Reform Act also calls for the Federal financial
regulatory agencies to consult with the Appraisal Standards Board regarding
quality control standards for automated valuation models (AVMs). While we
have not been contacted to date, we stand ready to assist.
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The Appraisal Subcommittee

We believe that the increased regulatory authority granted to the Appraisal
Subcommittee as a result of the enactment of the Dodd-Frank Financial Reform
Act enhances and clarifies the role of the Appraisal Subcommittee. Grants to the
states, the establishment of a national appraisal hot line, the ability to promulgate
regulations and the future regulation of Appraisal Management Companies
(AMCs) all are improvements to Title X1

4) Please outline any other industry related Federal activities that are of importance
to your organization.

We have two areas of industry related Federal activities that are of importance to
the Foundation:

Recommendation Regarding Appraisal Subcommitiee Grants to the States

The Dodd-Frank Financial Reform Act authorizes the Appraisal Subcommittee
to:

“make grants to state appraiser certifying and licensing agencies in accordarce
with policies to be developed by the Appraisal Subcommittee, to support the
efforts of such agencies to comply with this title, including the complaint process,
complaint investigations and appraiser enforcement activities of such agencies.”

Providing grants to individual jurisdictions may prove to be problematic due to
issues relating to defining specific needs, tracking funds and grant
administration. We recommend that consideration be given to using the funds
to train numerous states concurrently. This could be done through the classroom
format used for state investigator training or through videos and/or webcasts.
While we may never achieve uniformity in all 55 states and territories regulating
appraisers, this would go a long way to help promote consistency among the
states. Topics for such training could include:

1. Legal Staff Training

2. Board Member Training

3. Administrative Staff Training

4. Understanding the Complaint Process
5. Promoting Consistent Enforcement

The Appraisal Foundation stands ready to assist in administering these training
sessions, as it has with the state investigator training sessions.

Page | 12
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Recommendation Regarding The Feasibility of Establishing a Self-Regulatory
Organization System for Appraisers in the LS.

It has been brought to our attention that there may be a proposal offered at the
hearing to replace the current appraiser regulatory system as mandated by Title
XI of FIRREA with a Self-Regulatory Organization (SRO) system, operated by a
trade association.

For the past two decades the Foundation has been working with non-profit
organizations and governments around the world regarding appraiser
regulatory systems. In countries where there is one principal appraisal trade
organization, such as in Great Britain and Australia, the system can work quite
well. It can also work well in countries or regions where the valuation profession
is just developing. We assisted groups in Russia and the League of Arab States
in the Middle East in this regard.

However, in many countries it can be problematic and the U.S. is one of those
countries. The Appraisal Institute is the largest trade association in the U.S,, yet
over two-thirds of state licensed and certified appraisers are not members. In
addition, there are over fifteen national and regional appraiser organizations.
Due to this fragmentation, an SRO doesn’t appear to be feasible.

In addition, there is the question of effective enforcement. According to the
Government Accountability Office (GAO) report issued in January of this year
(Report 12-147), state appraiser regulatory agencies, often with limited resources,
have been very active over the past ten years. They have issued almost 16,000
disciplinary actions, including almost 2,300 revocations and voluntary
surrenders and over 1,800 suspensions.

We don’t believe an SRO system would produce anywhere near the diligence
and enforcement record that has occurred in the 55 jurisdictions currently
regulating appraisers. In addition, it is important to note that Title XI was in
large part enacted because the trade associations did not adequately police their
own members.

CONCLUSION

The Title XI real property appraiser regulatory system, while certainly unique and not
without its flaws, has made a very real difference. It is the glue that holds the 55
jurisdictions together and every effort should be made to further refine and improve a
system that has demonstrated effectiveness without the use of appropriated funds. The
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Appraisal Foundation stands ready to assist with this effort in any manner you believe
is appropriate.

Again, The Appraisal Foundation appreciates the opportunity to share its perspective
with you today and we urge this Subcommittee and all members of Congress to
continue to use the Foundation as a fair, impartial and objective resource on
valuation-related issues.
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INTRODUCTION

Madam Chair, Ranking Member Gutierrez, and members of the Subcommittee, I am Francois
(Frank) K. Gregoire, President of Gregoire & Gregoire, Inc., based in St. Petersburg, Florida. [
thank you for the opportunity to participate in this heating on behalf of the one million members of
the National Association of REATLTORS® (NAR). NAR is America’s largest trade association,
including its eight affiliated Institutes, Societies and Councils. REALTORS® are involved in all
aspects of the residential and commercial real estate industries and belong to one or more of some
1,400 local associations or boards, and 54 state and territory associations of REALTORS®. NAR
represents a wide variety of housing industry professionals, including approximately 30,000 licensed
and certified appraisers, committed to the development and preservation of the nation’s housing

stock and making it available to the widest range of potential homebuyers.

I have been involved in appraising real propetty since 1977. 1 am a state-certified residential
appraiser in Florida and bave been awarded the Residential Accredited Appraiser (RAA) Designation
by NAR and the Independent Fee Appraiser (IFA) Designation by the National Association of
Independent Fee Appraisers. As a member of the Board of Directors of the Florida REALTORS®
and NAR, T have been involved in their public policy committees since 1992. While serving on the
Florida Real Estate Appraiser Board, I represented Florida on the Appraisal Foundation State
Regulator Advisory Group and as a member of the Association of Appraiser Regulatory Officials
Board of Directors. Specializing in one-four unit family residential properties, Gregoire & Gregoire
offers a vatiety of services from appraisals for morigage loans to providing expert testimony in

administrative and judicial courts for disciplinary proceedings and litigation.

NAR believes a strong and independent appraisal industry is vital to restoring faith in the mortgage
origination process. In my testimony today I would like to address a number of issues impacting the
credible valuation of real property, which is one of the most critical and overlooked aspects of the
recovery of our industry. The challenges faced in the appraisal industry can be broken into three
areas: 1) challenges facing the appraiser; 2) challenges in the appraisal process; and 3) concerns in
regulatory oversight. There are a myriad of issues hindering the appraisal process and, while we will

offer some solutions, it is important to note that there is no “silver bullet” remedy. As we see

[3e4



87

markets stabilizing and improving across the country it is also paramount that we discuss the future

of valuing real property.

We thank the House Financial Services Committee for holding this hearing on an issue that is

paramount to restoting confidence in the U.S. housing market.

APPRAISAL ISSUES AND CHALLENGES

There are a myriad of circumstances and issues working to hinder the recovery of the nation’s
housing matket. Among them, and often overlooked, are those related to the credible valuation of
real propetty. A credible valuation provided by a licensed or certified professional 1) ensures the real
property value is sufficient to collateralize the mortgage, 2) protects the mortgagor, 3) allows
secondary markets to have confidence in the mortgage products and mortgage backed securities, and
4) builds public trust in the real estate profession. However, in today’s world there are many road
blocks in the way of valuing property and, as a result, allowing for a healthy recovery of the broader

real estate industry. Because there are many roadblocks there is no one, “silver bullet” solution.

_Appraiser Competency. An important component of the Uniform Standards of Professional Appraisal
Practice (USPAP) is the Competency Rule. The rule requites the appraiser to be competent, acquire
competency, or decline the appraisal assignment. Competency requires the appraiser to have the
ability to identify the valuation problem to be solved, the knowledge and expetience to complete the
assignment competently, and to have a recognition of and compliance with, laws and regulations
that apply to the appraiser and the assignment. Absent the competency required, the appraiser must
disclose their lack of knowledge or expertise to the client before accepting the assignment, take alt
necessaty or appropriate steps to complete the assignment properly, and make necessary disclosures
in the appraisal report. The term “Competency” refers to a2 number of factors. Among them are
familiarity with a specific property type, a specific market, a geographic area, specific laws and

regulations, an intended use, and analytical methods.

Legislation and regulation in the 1980’s forced changes to the real estate appraisal profession; many

of them positive. Litigation, legislation, and regulations in the 2000’s also have forced changes to the
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real estate appraisal business. Despite the good intent, the changes have diminished the importance
of appraiser competency as a requirement for appraisal assignments to the detriment of the
enterprises, lenders, mortgage msurers, and consumers. The insertion of middlemen or brokers of
appraisal setvices between loan originators and appraisers resulted in a focus on fee and turn-around
time rather than the appraiser’s competency, knowledge, professional designations, and experience.

Clearly, this was not the intent but it appears to be an unintended consequence.

Knowledge of the local matket, more commonly referred to as geographic competency, is the most
common concern cited by our members. USPAP requires appraisers to spend sufficient time in a
local matket to understand the nuances of a particular Jocation. It is important to note that USPAP
does NOT limit the distance an appraiser may travel to an assignment. While a distance traveled
limit sounds like a simple solution it is far from cffective. This is because markets vary widely — an
appropriate distance limit in an urban market may not be appropriate in a nearby rural area. What is
importtant is that clients retain services from appraisers with a level of geographic competence

sufficient to complete the assignment with credibility

NAR offers some recommendations to address concerns with competency. The most effective
solution to appraiser competency may be improved communication between the appraiser and
others involved with the appraisal report. Communication between appraisers and real estate agents
and their clients is not prohibited and should, in fact, be encoutaged. Appraisers should feel
compelled to offer their .competcncy to stakeholders. Real estate agents and their clients should ask
questions to get a better understanding of the appraiser’s qualifications, education, experience, and
professional designations. While communication should be encouraged; coercion and other attempts
to influence value are, and should continue to be, prohibited. Another solution 1s enhanced
education requirements for appraisers. NAR has long supported this as the key to ensure appraisers

maintain the necessary skills to provide their critical services.

Appraisal Management Companies. According to the Dodd-Frank Wall Street Reform and Consumer
Protection Act (Public Law No. 111-203), an appraisal management company (AMC) is a third party
that oversees a network or panel of more than 15 appraisers within a state or 25 or more appraisers
nationally in a given year and has been authorized by lenders to recruit, select, and retain appraisers;

contracts with appraisers to perform appraisal assignments; manages the process of having an
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appraisal performed; or review and verify the work of appraisers.” Sexvices provided by AMCs may
inchude identifying appraisers, teviewing appraisal reports as part of quality control, and managing

the appraisal process.

Many AMCs provide legitimate services for legitimate fees, but a large number of AMCs are
contributing to problems in the appraisal business, the appraisal profession, and the housing market.
Although many loan originators have contracted with these third party brokers of valnation services
in an attempt to comply with their Dodd-Frank related regulatory obligations to avoid conflicts of
interest and ensure appraiser independence, thete is evidence that appraiser independence is often

being compromised by the AMC itsclf.

Some of our appraiser members have reported that working with a quality AMC, even for a slightly
reduced fee, may be worthwhile because they offer a steady stream of work, offer competitive fees,
promote and respect appraiser independence, and treat appraisers appropriately. However, these
AMCs ate not the problem. More often than not our appraiser members report that AMCs,
patticularly those owned by, or affiliated with lending institutions, are insisting appraisers provide
appraisal repotts with an unacceptable turnaround time, a burdensome scope of work, and for 2
significantly reduced fee. Less experienced appraisers are accepting these assignments and are often
willing to skirt competency requirements in the process; experienced appraisers will not accept these
assignments. The end result is a stain on the profession and home values that are not credible.

Lenders and consumers are being underserved.

Prior to the fixation on perceived conflicts of interest related to appraiser selection and retention
initiated by the Home Valuation Code of Conduct (HVCC), most licensed and certified appraisers
typically maintained a wide and often diverse client base. As a service business, appraisers and firms
competed on the basis of knowledge, skill, competency, reputation, price and service. Although
matket driven ebbs and flows affected the firm’s client base, the principals cultivated their clients
and business relationships. Contrasy to the belief of many, most of these relationships were not
sinister and based solely on an appraiser’s willingness to compromise their ethics and professional
responsibility by producing appraisal reports to “hit the number”. Most appraisers value their

license, are serious about their profession, their duty to the public, and would strive to produce well

M pogd-Frank Act § 1473((4) (codified at 12 U.S.C. § 3550(11)).



90

documented, credible appraisal reports. A large, diverse client base allowed the appraiser to be

independent and to concentrate on professionalism.

The appraiser—client business relationships built on the foundation of knowledge and trust have
been shattered over the past few years. According to a recent GAQ study, the market shate of AMC
appraisal business has increased from 15 percent to 60 — 80 pcrccnt]. An appraiset’s disagreement
that might have resulted in the loss of one client prior to HVCC ot Dodd-Frank might now
represent the loss of 20 — 60 percent or more of the appraiser’s business. In the place of well-
cultivated business relationships are panels of appraisers maintained by a relatively few AMCs, the
largest of which are owned by the nations’ biggest lenders. For the most part, the AMC is intetested
in a vendor rather than a professional. Their vendor is offered appraisal assignments often based on
their willingness to accept a lower fee than a competing vendor, or their promise to deliver the
completed appraisal report faster. For the more unscrupulous AMCs, their vendor must only meet
the minimum standards of 1) having a license or certification as an appraiser, and 2) showing proof
of errots and omissions insurance. Instead of selecting the best appraiser to complete the appraisal
assignment on the basis of experience, knowledge and competency, the assignment is often awarded
to the vendor responding first to an email blast sent to dozens or hundreds of appraisers that
happen to be on the AMC panel in that state. Is it any wonder appraiser competency and appraisal

quality is questioned when such tactics are employed?

In a stable market, with an abundance of arm’s length transactions, it might be possible to quickly fill
in the blanks on a form, decide on an opinion of value, and be reasonably accurate. Unfortunately,
today’s housing market is anything but stable and is replete with transfers of property tainted by
circumstances that may have an effect on the eventual sales price; such as bank-owned properties,
short sales, and tax sales. The development of a credible opinion of value requires research,
verification, knowledge, analysis, skill and time. It is much more than merely filling blanks on a

form. Often, the pressute on the appraiser to meet deadlines makes the research and analysis
necessary for credible results impossible. At times, comparable sales tainted by distress are included

in the appraisal report and fail to provide a reliable indication of the value of the property appraised.

! Residential Appraisals: Opportunities to Enhance Oversight of an Evolving Industry. US Government Accountability Office.
July 2011,
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In short, unreasonably short time of completion requirements imposed by some AMCs contributes

to unacceptable appraisal quality.

The independent judgment of the appraiser is compromised when AMC “reviewers” unreasonably
question the use, or failute to use, specific transactions as comparable sales in an appraisal report,
question individual adjustments made to the Comparable Sales, or suggest what would be considered
“acceptable” adjustments. AMC personnel, who are often non-appraisers with only a cursory
knowledge of valuation, and working from a checklist or printout from an autormnated valuation
model (AVM), interfere with appraiser independence by asking or insisting that specific observations
about the property, comparable sales, or market be excluded from the appraisal report. In one recent
instance, an AMC reviewer’s reaction to an appraiser’s positive adjustment to comparable sales for
an appreciating market was “you’d better rethink those date of sale/tme adjustments”. Other
examples abound, but the day-to-day experience of appraisers in the field makes it clear the claim

that AMCs ensure appraiser independence is a myth.

"The altered business relationships between appraiser’s and their clients, unreasonable completion
time requirements, diminished appraisal fees, and interference in the appraiser’s independence all
contribute to the most recent issue identified as an obstacle to housing market recovery — the failure
to recognize positive movement in prices and values in many market areas. Accurately estimating
market value in a dynamic market has always been challenging, but not impossible. Unforrunately,
the events of the past few years and the current regulatory environment tend to encourage lenders,
underwtiters, mortgage loan insurers, and AMCs to question an appraiser if the opinion of value is
higher than that of a similar property six months carlier. Too many involved in the lending decision
have forgotten that prices and values do actually rise. This is particulatly true when inventories are
low, demand is steady or high, and financing at reasonable rates is available. Competent appraisers
are capable of extracting proof of an improving market, applying that proof by making adjustments
to recently closed sales, and developing an estimate of value consistent with an improved market.
This universe of competent appraisets is diminished when their independence is compromised, ot
when they choose to leave the business or abandon mortgage lending appraising because of
unreasonable fees, unreasonable completion requirements, unacceptable assignment conditions, or

scope creep.
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NAR generally supported the appraisal provisions in the Dodd-Frank Wall Street Reform and
Consumer Protection Act. NAR did not support the language that effectively regulates AMCs on
two different tracks. The two-track approach has exacetbated many of the problems. AMCs not
owned by a lender ate required to register with the state appraisal regulatory body. However, Dodd-
Frank exempts AMCs from the registration requirement if the AMC is a subsidiary cwned and
controlled by a financial institution that is regulated by a federal financial institution regulatory
agency. Though it would require a legislative change, NAR continues to believe that all AMCs
should be required to register with state appraisal regulatory bodies where they are providing
appraisal management services. Further, NAR believes that lenders should be prohibited from

retaining the services of an AMC where the lender maintains any level of ownership.

Credible Valuations in Recovering Markets. Perhaps the single biggest valuation issue that will hinder or
help the recovery of real estate and the nation’s economy is valuing real property in markets that are
no longer declining. As mentioned earlier, it has always been a challenge for appraisers to identify
value and support their opinions of market trends where neighborhood prices are in a state of
transition. Identification of the transition and trend is possible if the appraiser is competent, and is
afforded the opportunity to conduct the approptiate research, complete the necessary market data
verification, and conduct the proper analysis. Roadblocks to housing recovery are erected when
lenders, underwriters, mortgage loan insurers, and AMCs interfere with the appraiser’s

independence, and neglect to recognize their martket derived opinions and conclusions.

Scape of Work is Critical. Scope of Work refers to the type and extent of research and analysis
conducted by an appraiser to complete an appraisal assignment. At a minimum, the Scope of Work
must include the tesearch and analysis necessary to develop a ctedible opinion of value, and meet or
exceed 1) the expectations of parties who are regularly intended users for such appraisal
assignments, and 2) what the appraiser’s peers would do when completing a similar appraisal
assignment. Although the expectations and requirements of the client and regular intended users are
considered by appraisers in deciding on the appropriate Scope of Work, interference in appraiser
independence is possible when client-imposed conditions either define or limit the scope of work to
a degree that assignment results (opinion of value) are not credible. The Appraisal Standards Board

of the Appraisal Foundation advises appraisers that “while it is common and reasonable for the
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client to provide input to the appraiser regarding a desired scope of work, the responsibility for

determining the appropriate scope of work resides with the appraiser.”*

Some appraisers are leaving the industry because of unwarranted scrutiny and scope of work creep.
This is a symptom of a larger buyback issuc facing lenders. Lenders report that mortgages that are
backed by the federal government are often required to go through additional review because the
currently regulatory environment indicates that lenders will be required to re-purchase or buyback
any loans with underwriting errors of any kind. Lenders have said that in the past it was accepted
practice that Joans that defaulted after three years generally did not default because of poor

underwriting.

Lenders, underwriters, mortgage loan insurers, and the government sponsored enterprises generally
are the parties who are regularly intended users of appraisals completed for mortgage loans. These
parties expect sales used as comparables to be recent and to reflect current market conditions.
Appraisal guidelines published by the enterprises specify broad selection criteria and specifically
allow use of comparable sales that have been settled or closed up to 12 months prior to the effective
date of the appraisal. The same published guidelines specifically state that “Time adjustments must
reflect the difference in market conditions between the contract date of the comparable and the
effective date of appraisal for the subject property. The adjustment may be either positive or

N 3
negative.”

The unfortunate reality is that some lenders and AMCs impose assignment conditions that may
prevent the appraiser from producing an independently developed, credible opinion of vatue. Clients
can stipulate conditions in the appraisal development which can influence the appraisal conclusion.
This means lenders may instruct an appraiset to include or exclude certain data such as short sales or
other distressed sales as comparables. It is not uncommon for lenders and AMCs to improperly
instruct an appraiser to include or exclude certain data such as short sales or other distressed sales as
comparables. Appraiser members tell us that the scope of work requires upwards of 6 comparable
sales located within a couple of blocks of the property and must be less than 90 days old. After

receiving the report, lenders and AMCs are asking for additional comparables and analysis.

2 Uniform Stand: of P | Appraisal Practice. 2012. Advisory Opinion 28 - Scope of Work Decision, Performance, and Disclosure
° Fannie Mae Selling Guide - 5/15/2012, Date of Salc and Time Adjustments, Page 581
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Cventually, an appraiser has no choice but to include the distressed property regardless of whether it
is appropriate for the subject propetty. The Appraisal Foundation wans that when a “client
stipulates the inclusion or not of a particular type of comparable, the appraiset may have to revisit,
with the client, the type of value dcvcloped”m. This will help ensure that a misleading analysis ot
assignment result is not reported. In other words, the opinion of value developed under such
conditions may not be Market Value. Lenders, underwriters, and the enterpsises, however, expect a

Market Value opinion when evaluating the collateral for a mortgage loan.

AMCs often require appraisers to accept any and all liability if a loan defaults if there is any claim
related to the value of the propetty. Appraisers should bear the responsibility for producing credible
appraisal reports based on reliable data and strong analysis. Insisting the appraiser accepts all liability
for a process that is otherwise out of their control negatively impacts the appraiser’s ability to
complete a credible report. This also adds unnccessary risk to the mortgage transaction and to the

broader real estate market’s still fragile recovery.

NAR supports the independence of the appraisal process and believes this independence should be
strengthened to ensurc that appraisals are based on sound and fair appraisal principles. Federal rules
and regulations from Truth in Lending (TILA) to guidelines published by the government
sponsored enterprises {GSE)” to Interagency Guidelines work to ensure independence in the
valuation process. In practice, there is little independence in valuation of real property. Appraisers
are beholden to their clients, fear being black listed, and are often improperly blamed for loan

defaults and other losses.

Appraisal pressure undermines the integrity of the mortgage lending process if the resultis a
mortgage loan made based on inaccurate property valuation. Such interference with appraiser

independence must cease.

Establishing a Trend - Statistical Tools for Analysis. Identifying and proving a trend has always been a
challenge for appraisers because most of the data is retroactive. Housing price indexes published by

government agencies, trade groups, and data aggregators are helpful, but have significant lag times,

@l APB Valuation Advisory #3: Residential Appraising in a Declining Market. The Appraisal Foundation. May 7, 2012.
Government sponsored enierprises (GSE) refers to Fannic Mac and Freddie Mac.
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and rarcly have the specificity to identify trends in incredibly local, granular housing markets. It takes

time to develop a trend - spotting a trend and proving it are very different things.

Identifying trends can be assisted with technology. Recent publications have noted that appraisers
incteasingly have access to automated valuation models (AVM) or Computer Assisted Mass-
Appraisal (CAMA) models. This technology can allow appraisers to access and develop their own
statistical tools to support opinions about market trends. NAR offers REALTORS® Property
Resource (RPR) as a member benefit, which includes tools specific to appraiscrs. Advanced
reporting features offered by RPR allow the REALTOR® to create custom repotts to provide to
clients and customers. These reports, sourced from a rich database of public and private multiple
listing service information, will be available to all NAR members, regardless of their professional
specialty. We expect our appraiser members will use these reports to provide more credible, and well

supportted, appraisal reports and valuation products.

Limitations of Forms and Appraisal Report Delivery. In a dynamic market the intended users of the
appraisal ate Jooking to the information and conclusions stated in the Matket Conditions (MC)
Addendum form to support the appraiser’s opinions about demand, supply, inventory mix, and
price trends. Unfortunately, because the Market Conditions Addendum form was developed and
implemented to identify declining markets, it appears there is reluctance to accept the form might
reveal the opposite. NAR’s Valuation Committee anticipated this problem, and has been working
with RPR to develop a means to auto-populate the Market Conditions Addendum form. The initial
approach was to do it "by the book™ and stick to populating the fields that are provided in the form.
According to Committee members, the overall implementation RPR was proposing - the possibility
of extracting different types of analytics from the RPR site to create graphs and charts to clearly
illustrate and “make the case” to lenders, underwriters and AMCs would make the appraisal report
much more useful to Jenders, underwriters, AMCs, and consumers. This discussion clearly flustrated

the limitations of the current reporting format,

Our efforts to enable our appraiser members to provide more information and make graphical
content more useful and meaningful to clients and consumers may not have the intended effect.
Appraisers routinely supplement the standard appraisal form and Market Conditions Addendum

with narrative comments, explaining the characteristics and conditions of the market in detail. Some

1



96

are already supplementing their natrative with spreadshects and graphs to further illustrate not only
the trend, but the data and analysis considered in developing the appraiser’s conclusion. It is
unfortunate that this additional information is often never delivered to the AMC, lender, ot
underwriter due to the limitations imposed by some of the appraisal report delivery portals. In other
words, in many cases, it is not uncommon for the intended user to receive an appraisal report
containing less information and supporting documentation than the appraiser produced. This

shortcoming must be corrected.

Definitions May Impact Value. The scope of work for most morigage loan valuations requires the
appraiser to indicate if the market is declining, stable, ot increasing. The appraiser’s opinions and
conclusions are often measured or tested by lenders, mortgage insurers and AMCs by comparison to
a published national or proprictaty index of complied data. These often lag actual market trends and
are not specific to the market or neighborhood identified by the appraiser in the report. Pressure on
the appraiser to make their report conform to old data and published conclusions is inappropriate,

interferes with appraiset independence, and will produce misleading results.

There are often discrepancies between areas identified as “markets” by publishers of information
and appraisers. It’s not uncommon for published sources to identify broad areas such as MSAs,
tegions, counties, zip codes and census tracts. Appraisers may define the market by neighborhood,
school district, geographic boundaties, or property type. With varying definitions of “markets” it’s
casy to understand how an appraiser’s observations, opinions and conclusions are sometimes at
odds with what some lenders, underwtiters, mottgage loan insurers, and AMCs believe. The actual

market may be improving, despite a published index stating a different trend.

Funding State Regulators. One of the most significant challenges to the regulation of appraisers is the
current funding structure of appraisal programs at the state level. In most states and jurisdictions,
licensing and certification fees paid by the appraisers to the state are to be used for funding state
appraisal boards. However, in many cases these fees are directed to a state’s general fund, causing
the state appraisal board to compete with other state discretionary programs for funding. Inadequate
funding of state appraisal boards means that recommendations offered by ASC through site visits

and Compliance Reviews are difficult, if not impossible, to implement. States are struggling
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financially but reducing funds for appraisal regulatory agencies results in insufficient protection for

the public.

The regulatory burden imposed on state appraiser regulatory agencies is also affected by regular and
constant changes to appraisal standards. The Uniform Standards of Professional Appraisal Practice
has been amended and new versions published nineteen times since 1990. To maintain compliance
with the Financial Institutions Reform, Recovery, and Enforcement Action of 1989 (FIRREA) and
avoid sanctions by the Appraisal Subcommittee some state regulatory agencies must seek regular
legislative action to incorporate the modifications. Resources devoted to legislative activity reduce
those dedicated to their mission of appraiser regulation and consumer protection. Banks, lenders,

underwriters, the public and appraisers might be better served if the standards were standard.

Fouman Capital Turnover. The number of appraisers in the industry is in decline. According to the
Appraisal Subcommittee”, the number of credentialed appraisers is down more than 5,000 since the
peak in 2006, The Subcommittee notes that it is not uncommon for appraisers to hold multiple state
credentials, and the number of individuals is likely down even more. NAR appraiser members report
that their colleagues ate leaving the industry for many reasons. Perhaps the most cited reason is that

experienced appraisers refuse to work under the current AMC imposed climate.

The level of scrutiny and blame being placed on appraisers is unprecedented. The scope of wotk
continues to expand while fees and turnaround times are diminishing. After 2 report is submitted it
is often compated against an automated valuation model (AVM) or a broker price opinion (BPO). If
the report is not within the threshold determined to be acceptable by the client it is the appraiser and
their repott facing the scrutiny, regardless of whether the report is or is not credible. The appraiser is
the party expected to justify their work with additional sales, additional listings, explanations, and

data. Experienced appraisets are choosing retirement or new fields of work.

At the same time, it is more difficult than ever to become an appraiser. Individuals interested in
becoming appraisers must meet education requirements, experience requirements, and pass state-
administered national examinations. To become a state-cestified appraiser individuals are required to

take 200 hours of education coursework and complete 2,500 hours of experience within a 24 month

s Appraisal Subcommittee Annual Report 2011. Appendix D. National Appraiser Credential Statistics.
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petiod. These ate minimum standards as established by the Appraisal Foundation’s Appraisal
Qualifications Board. States may require additional training. The experience requirement, which is
effectively an apprentice program, is extremely difficult to meet. Simply stated, the apprentice system
is in need of reform. Experienced appraisers are often unwilling to train young appraisers because

the trainer assumes all hability for work completed by the trainee.

While NAR does not have an official position on appraiset turnover, it may be time for the industry
to explore alternatives. The Appraisal Foundation continues to discuss a four year college degree as
an alternative to some or all of the education requirements. In fact, some college education
enhancements have already been incorporated by the Foundation. Perhaps similar alternatives can
be created that would offer greater opportunity for trainees to meet the experience requirements.
Any alternatives to the experience requirement must continue to mecet the current standards required

by the Appraisal Foundation.

NAR ROLE IN VALUING REAL PROPERTY

While some otganizations focus on appraisals only, the National Association of REALTORS®is the
only real estate trade association that can speak with authority on appraisals and altetnative valuation
products. Some of our members provide broker price opinions (BPO) and comparative market
analyses (CMA). Some of outr members are appraisers and provide the full range of appraisal
services. NAR’s subsidiary, REALT! ORS® Property Resource (RPR), offers an AVM. NAR is
positioned, along with its RPR subsidiary, to provide one of the most comprehensive sets of data

and tools for determining home values.

NAR has long been proactive in secking to ensure credible valuation of real property for our
industry. In 2007, we adopted the Responsible Lending Policy that included policy positions on
appraisals. The policy recommendations include the following measures to strengthen the appraisal

process:
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* Require lenders to inform each borrower of the method used to value the property in
connection with the mortgage application, and give the borrower the right to receive a copy
of each appraisal.

s TFnhanced penalties against those who impropetly influence the appraisal process. Those
with an interest in the outcome of an appraisal should only request the appraiser to consider
additional information about the property, provide further detail, substantiation, or
explanation for the appraisal; and correct errors.

®  Federal assistance to states to strengthen regulatory enforcement activities related to
appraisals.

*  Support for enhanced education requirements for appraisers.

Beginning in 2010, NAR embraced an all-encompassing approach to real property valuation. NAR
Leadership recognized the shifting landscape within the industry and the demand for alternative
valuation products and services. Today, NAR believes there arc a variety of valuation products, each
with a critical role to play in the futute of homeownership. Appraisals are the “gold standard” for

mortgage origination but there is an important role for BPOs, CMAs, and AVMs as well.

In February 2012, NAR adopted the Responsible Valuation Policy, which serves as our statement of
federal policy on valuing real property. It scrves as a guide for members and staff in advocacy efforts
for federal legislation and regulatoty policy. As a reminder to all members who provide these
services, the policy document contains Standards 11-1 and 11-2 of the 2012 National Association of
REALTORS® Code of Ethics. These standards ensure that services “REALTORS® provide to their
clients and customers shall conform to the standards of practice and competence which are

reasonably expected in the specific real estate disciplines in which they engage.”

According to industry estimates, mote than 10 million BPOs are performed annually. BPOs provide
critical information for decisions, and have been widely adopted as a valuation tool in the mortgage
industry and — increasingly — for government programs intended to aid the economy and help
homeowners avoid foreclosure. Among other uses, these non-appraisal services can help determine
listing prices and are used to estimate potential selling prices of a property. Evaluating properties

depends more than ever on professional expertise and competence, the best use of technology, and
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a commitment to approach the valuation assignment from all pertinent perspectives. NAR now
offers the Broker Price Opinion Resource (BPOR) Certification for members providing this
valuable service. “BPOs: The Agent’s Role in the Valuation Process™ is a course specifically designed
to help residential real estate agents and brokers enhance their skills in creating BPOs, reducing risk,

and applying alternative valuation techniques.

BPOs and comparative market analyses (CMA) performed by REALTORS® contain, at a minimum,
the information specified in Standard of Practice 11-1 of our Code of Ethics except where the party
requesting the opinion requests a specific type of report or different data set, or where the opinion s

developed in pursuit of a listing or to assist 2 potential purchaser in formulating a purchase offer.

Except whete exempted or prohibited by our Code of Ethics, state, local or federal law, 2 BPO
should include the disclosure of a review of the subject property, subject neighborhood review and
analysis, local and regional market information and trends, and a description of comparable
propetties that are similar to the subject property. NAR policy states that any BPO or CMA that
does not provide the aforementioned components shall be disclosed by the provider of the service.
Non-appraisal opinions must make it clear to the intended user that it is not an appraisal. Per our

Responsible Valuation Policy:

* Non-appraisal opinions, such as BPOs, shall be prepared by a real estate licensee or
tegistered, licensed or certified appraiser. A licensee completing these services for a client is
not necessarily assured of receiving the listing of the property.

®  Generally, in conjunction with the purchase of a consumer’s principal dwelling, BPOs may
not be used as the primary basis to determine the value of real property for the purpose of a
loan otigination of a residential mottgage loan secured by such property.

*  When not testricted by law, non-appraisal opinions may be appropriate for many real estate
transactions, such as short sales, foreclosures, and loan modifications.

e Inadhering to Article 11 of the REALTORS® Code of Ethics, consideration must be given
to the intended use and intended user when developing any valuation.

o A CMA is generally used to provide information to sellers or buyers in determining listing

price ot offering price.
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NAR’s policy with respect to AVMs applies to individuals, organizations, or corporations that
develop AVM software and related algorithms. The end user, whether a consumer or REALTOR®,
should not be held liable for the product or results provided by any AVM owned or developed by a
third party. Individuals or companies that create AVMs should ensure that AVMs: 1) protect against
the manipulation of data, including disasscmbly and redistribution without explicit authorization; 2)
employ appropriate quality control measures, including disclosure of a confidence score calculated
using a statistical methodology, such as forecast standard deviation; 3) utilize only data which has
been explicitly licensed and authorized; 4) avoid conflicts of interest; 5) require random sample

testing and reviews; and 6) not be used as the principle method of valuation in mortgage origination.

The unique value of RPR’s AVM is that it incorporates real-time market information from more
than 400 Multiple Listing Services (MLS) nationwide, comptising approximately two-thirds of
NAR’s membership. Much of this MLS data contains more than 10 years history on most
ptoperties. RPR’s AVM, known as the REAL TORS® Valuation Model (RVM), is more accurate
than most other AVMs when tested on both the national and local levels. Incorporation of MLS
data combined with accuracy allows the RVM to offer the strongest value proposition in today’s

market. Here are some highlights of its value:

o Captutes loan performance data including delinquencies, short-sale status and REO
(transparency for the REALTOR® and consumer).

* Provides extensive reporting capabilities and comparable analysis.

e Provides recent trend data on home prices in both macro and micro markets.

e Uses properties sold not currently listed for sale.

e Data is refreshed frequently to keep pace with changing markets.

Through RPR, REALTORS® have access to comprehensive tools to improve comparable propetty
selection to determine the tradeoff between days on market and price. This also allows for improved
disposition of distressed properties based on local trends and connections to REALTORS®

equipped to sell these unique properties. RPR is an investment in capabilities that ensute a
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REALTORS® expertise in local markets remains a critical component in improving and enabling a

viable housing finance system from the point-of-sale to the mortgage investor.

As a demonstration of their commitment to appraiser members, valuation, and the importance of
competency, since 1993 NAR has encouraged their appraiser members to demonstrate their
professional competence by eatning one or both of their appraisal designations. The Residential
Accredited Appraiser (RAA) and General Accredited Appraiser (GAA) designations are awarded to
certified appraisers with education and experience in excess of the minimum qualifications specified

by the Appraiser Qualifications Board of the Appraisal Foundation for state-certification.

RAA and GAA designated appraisets are kept up to date on valuation policy and regulation with
regular correspondence developed by NAR and provided opportunities to participate in exclusive

NAR provided education and seminars.

CONCLUSION

Developing and reporting property values more accurately is critical to market performance,
reducing risk, and strengthening the housing finance system. There are no easy, “silver bullet” fixes
to the problems facing credible valuation of real property. The issues mentioned in this testimony
are further complicated by a market that nationally appears to be slowly recovering but with many

local markets less healthy than others.

The National Association of REALTORS® believes that homeownership matters. We see a bright
future for the housing market and the overall economy. However, our members are well aware that
the future we see rests on the industry’s and the economy’s ability to successfully navigate some
continuing and persistent obstacles. Congress and the housing industry must maintain a positive,
aggressive, forward looking partnership if we ate to ensure that housing and national economic

recoveries are sustained. NAR stands ready to work with you on this most important issue.
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STATEMENT OF DON KELLY BEFORE THE SUBCOMMITTEE ON INSURANCE,
HOUSING, AND COMMUNITY OPPORTUNITY OF THE HOUSE COMMITTEE ON
FINANCIAL SERVICES

Introduction and Summary

I am Donald E. Kelly, Executive Director of the Real Estate Valuation Advocacy
Association (“REVAA”). I appreciate the opportunity to provide testimony on behalf of
REVAA and the Coalition to Facilitate Appraisal Integrity Reform (“FAIR™) for the Insurance,
Housing, and Community Opportunity Subcommittee’s hearing on Appraisal Oversight: The
Regulatory Impact on Consumers and Businesses.

With this testimony, I hope to:

. describe the important role that REVAA and FAIR members play in the valuation
industry;
. explain why the appraisal management company (“AMCs”) industry exists and

how the services provided by AMCs benefit appraisers, lenders, investors, and
most importantly, homeowners.

. describe the existing federal and state regulatory structure governing AMCs, as
well as our industry’s proactive efforts to work collaboratively with the relevant
federal agencies as they develop rules establishing minimum standards foy AMCs,
and the states as they implement registration and regulatory requirements for
AMCs; and

. provide insight from our industry regarding the regulatory implementation of the

“customary and reasonable” compensation requirement contained in the Dodd-
Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act™).

Background on REVAA and FAIR

REVAA is a real estate valuation industry trade association that promotes education, high
ethical standards, political awareness, and the professional development of the real estate
valuation industry.

REVAA believes that homeowners, the mortgage Jending industry, and the economy as a
whole are best served by a diversified array of real estate valuation products. With growing
complexity regarding real estate valuation in today’s challenging market, it is vital that end-users
have the ability to select the most appropriate valuation service to meet their specific needs.

REVAA members have committed to being proactive in efforts to promote and expand

the industry. Our members produce and deliver real estate valuation products including
Appraisals, Broker Price Opinions (BPOs), Automated Valuation Models (AVMs), and other

_2-
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innovative valuation methods that benefit mortgage investors, servicers, originators, and
borrowers.

FAIR is a coalition of five of the nation’s largest AMCs,' which operate networks of
individual appraisers and appraisal firms for the completion of appraisal reports. FAIR members
have become leaders in the industry by adopting responsible polices and procedures to protect
appraiser independence, promote quality appraisals, and serve lender-client needs in a timely
manner for the ultimate benefit of homeowners.

AMC’s Role in the Industry and Overview of their Functions

AMCs operate regional and national networks of employee appraisers, independent
contractor appraisers, and appraisal companies/firms for the completion of appraisal reports. In
addition to pre-qualifying these appraisers and receiving appraisal orders from lenders and other
clients, AMCs facilitate and manage the entire appraisal delivery process, including tracking the
progress of the order, managing all communication between the lender and the appraiser,
reviewing specific elements of appraisal reports for quality and compliance with applicable laws,
ensuring prompt delivery of completed appraisals, and collecting and paying the appraisers” fees
for their services. Today, there are approximately 315 AMCs operating in the United States.

AMCs act as a centralized appraisal source for mortgage lenders that operate on a wide
geographic basis. Rather than contacting hundreds of individual appraisers in each state or
jurisdiction, most lenders obtain appraisals through a centralized AMC model. AMCs recruit
and qualify vendors for their networks, by verifying appraisal licensure and/or certification,
checking references, performing background checks, performing examinations, and auditing
work samples. AMCs also negotiate service level expectations and maintain service level
agreements with individual vendors.

Once contacted by a lender for an assignment, the AMC then works to match the
assignment with a qualified, geographically competent appraiser. This selection is based ona
number of factors, including the appraiser’s geographic proximity to the subject property, and
performance metrics such as the quality of an appraiser’s work. The selected appraiser then
performs the physical inspection of the property and issues an appraisal report containing the
appraiser’s opinion of property value. During this process, the AMC performs extensive quality
control functions on behalf of both the appraiser and the lender to ensure a high quality appraisal
report is delivered to the client.

In addition to managing networks of independent, third-party service providers, AMCs
also manage all of the ordering, tracking, quality control and delivery tasks associated with the
appraisal process. Below are some of the specific functions that an AMC provides:

! The five AMCs are: (1) LSL a division of Lender Processing Services, Inc.; (2) ServiceLink Valuation Solutions,
LLC, a Fidelity National Financial, Inc. company; (3) Valuation Information Technology, LLC d/b/a Rels
Valuation, an affiliate of CoreLogic, Inc. and Wells Fargo Bank; (4) CoreLogic Valuation Services; and (5)
PCV/Murcor.
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. Assume loan-level administrative duties for the large numbers of transactions in
their pipelines, including (i) performing order entry and assignment, (ii) tracking
order status, (iii) updating clients on progress or delays, (iv) performing both pre-
and post-delivery quality control, (v) transmitting preliminary and final hard
copies of appraisal reports to clients, (vi) handling accounts payable and
receivable, (vil) engaging in dispute resolution between lenders and appraisers,
(viii) providing and administering warranties and errors and omissions insurance,
and (ix) ensuring proper record retention;

. Offer advanced technology interfacing specializing in the assignment, tracking,
and reviewing of appraisal reports and the electronic delivery of reports consistent
with the needs of the lender and/or investor;

. Warrant the quality of the final appraisal product to supplement the errors and
omissions insurance carried by appraisers;

. Maintain a platform for the administration of appraisals uniformly across
jurisdictions; and

. Provide a single point of contact for lenders.

Importantly, by acting as the sole point of contact between the lender and appraiser,
AMCs insulate the individual appraiser from any influence or coercion by the lender. This
singular issue has been the primary goal of most recent appraisal-related regulation and a key
reason for the growth of the AMC model. Imprudent mortgage underwriting practices, including
the quality and credibility of some valuations, led to the recent housing collapse. Overzealous
mortgage brokers and lenders were partly to blame for overvalued properties and inflated
appraisals values, as they used the promise of future business in a booming market and higher
appraisal prices to influence the ultimate valuation conclusions made by licensed and certified
appraisers. Unfortunately, too many appraisers chose to follow the temptation of additional work
and preferences in exchange for suspect and faulty valuations. This undue pressure and coercion
led to a series of regulatory reforms specifically targeting the appraisal practices of mortgage
lenders and brokers designed to insulate individual appraisers and their valuation conclusions
from improper influence.

Most notable is the Home Valuation Code of Conduct (“HVCC”), which resulted from a
March 2008 settlement between the Federal Housing Finance Administration, the New York
Attorney General, and Fannie Mae and Freddie Mac. The HVCC, which took effect May 1,
2009, applied to all conventional mortgage loans sold to Fannie Mae and Freddie Mac and
prohibited mortgage lenders and their agents from influencing the independent judgment of
appraisers through collusion, coercion, and bribery.2 It, therefore, was no surprise that the Dodd-
Frank Act sought to make appraisal independence standards permanent by amending the Truth in
Lending Act (“TILA”) statutes.

? See e.g, Freddie Mac, Home Valuation Code of Conduct,
http:/fwww. freddiemac.com/singlefamily/pdffhvee_746.pdf
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The HVCC also first introduced prohibitions on a lender’s reliance on appraisers
selected, retained, or compensated by mortgage brokers, real estate agents, or other third partie&3
In response to these requirements, lenders sought to order appraisals through intermediaries to
ensure a layer of insulation between those responsible for loan production and independent
appraisers. Although AMCs existed long before the HVCC, they became the preferred
intermediary for mortgage lenders to distance themselves from individual appraisers and to
ensure compliance with new appraisal independence standards.

In addition to providing appraisal services, many AMCs also provide alternative
valuation products such as Automated Valuation Models (AVMs) and Broker Price Opinions
(BPOs). While appraisals remain the primary method for assessing a property’s value in
connection with a loan origination, alternative valuation products have a proven track record of
accuracy and efficiency and are commonly used in the mortgage lending industry to assess and
validate appraisals, to conduct due diligence reviews of loan portfolios, to assess loss mitigation
strategies for distressed loans, and to establish eligibility for government-sponsored foreclosure
alternative programs. In particular (i) banks use BPOs and AVMs to determine the sales price of
real estate owned (REQ) properties, to approve proposed short sale transactions, and to modify
distressed loans and avoid foreclosure; (ii) investors use BPOs and AVMs to conduct due
diligence on loans that they are buying or selling; and (iii) government-sponsored enterprises
(GSEs) utilize BPOs and AVMs to establish the eligibility of distressed loans for the Home
Affordable Modification Program (HAMP) and the Home Affordable Foreclosure Alternatives
Program (HAFA).

Most states recognize the use of BPOs and AVMs for these purposes, and many states
have updated their statutes in recent years to specifically permit the use of BPOs in the mortgage
lending industry. The Dodd-Frank Act likewise permits the use of BPOs in all contexts other
than as the primary basis for a mortgage origination decision in connection with the purchase of
a consumer’s primary dwelling. The Interagency Appraisal and Evaluation Guidelines specify a
wide range of transactions that do not require a traditional appraisal, and provide standards for
the alternative use of non-appraisal evaluation products. Finally, BPO Standards and Guidelines
(BPOSG) have been widely adopted in the valuation industry to provide a comprehensive
framework for the preparation of BPOs on a national level. In each case, there is recognition of
the essential role that alternative valuation products play in today’s mortgage lending industry,
and AMCs have been instrumental in the development and distribution of these products.

The Benefits of Working With an AMC

There are significant benefits for appraisers, lenders, and homeowners when appraisals
are ordered and delivered by an AMC.

AMCs Benefit Lenders

AMCs benefit lenders by: maintaining an appraiser panel] of competent, licensed and/or
certified appraisers; engaging a real estate appraiser; performing the administrative functions

3See ILA. of the HVCC, available at:
https://www efanniemae.com/sf/guides/ssg/relatedsellinginfo/appeode/pdfhvee. pdf
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involved in the appraisal ordering, tracking, and delivery process; performing quality control
functions; and handling the invoicing and payment of the appraiser.

AMCs’ promote high quality appraisals. Lenders bave no incentive to hire an AMC that
fails to provide high quality appraisals. In an era where appraisals are the foundation for many
repurchase demands from secondary market participants, a lender must place additional
emphasis on the quality of its underwriting and its valuations. Since preventing potential
repurchase demands is of vital importance to an AMC’s client, those AMCs that fail to prioritize
the quality of their appraisals are weeded out of the market. AMCs implement strong internal
controls around recruiting, order placement, tracking, and delivery to provide greater assurance
to lenders of the credibility of the appraisals they provide.

Notably, AMCs play a crucial role in ensuring the selection of experienced and qualified
appraisers. They ensure that only licensed, insured, experienced and qualified appraisers perform
appraisals. This is particularly important because it is extremely difficult to distinguish a “bad”
appraisal from a “good” appraisal at a transaction level. Even with all of the technology tools
available today, it is still possible to have a “bad’ appraisal that passes all inspections and quality
control checks in the process. This is why lenders have turned to AMCs, which focus on
appraiser management and not just appraisa/ management. The AMC model recognizes that the
only way to ensure good quality appraisals is to carefully manage the panel of appraisers
completing them.

When selecting appraisers for a specific assignment, many AMCs use an automated
system that identifies the most qualified appraiser based on criteria such as the requirements for
the assignment, the appraiser’s geographic proximity to the subject property, and performance
metrics, such as the quality of an appraiser’s work. Many AMCs will only compare fees when
two appraisers are equally qualified for an assignment.

Although some have alleged that AMCs routinely select appraisers without regard to
familiarity with the relevant neighborhood, AMCs note that real estate appraisers have a
professional duty under Uniform Standards of Professional Appraisal Practice (“USPAP”) to
accept only assignments they have the knowledge and experience to complete competently, to
disclose any lack of competency to clients, and to take all necessary steps to achieve such
competency prior to completing the assignment. AMCs encourage appraisers to comply with
USPAP and do not stand in the way of their professional duty.

AMCs also require appraisers to satisfy rigorous qualification criteria, including
submitting a sampling of their work for review and submitting reference and background checks
before admitting them to the networks. AMCs also often offer ongoing continuing education
courses that keep appraisers informed of changes in the market and current federal, state, and
lender guidelines. If appraisers fail to continuously meet these qualifications or are deemed to
produce substandard appraisals, AMCs will remove these appraisers from the networks.

AMCs Benefit Appraisers

An appraiser benefits from working with an AMC by having a firewall and an advocate
to ensure that no inappropriate or improper attempt is made to influence the appraiser process.
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Appraisers also rely on AMCs to market the appraisers” services, generate work, manage client
relations, collect fees from lenders, and offer continuing education. Prior to the proliferation of
AMCs, appraisers spent a large portion of their time marketing and soliciting business or
working for an appraisal firm. Because AMCs provide these functions, appraisers have the
opportunity to spend more time actually appraising as opposed to performing the back-office
work that is associated with the appraisal profession. Not unlike the traditional model for
appraisal firms, where the firm splits the fee with the appraiser in exchange for continued work
and marketing, AMCs provide similar stability for qualified appraisers.

In addition to these services, AMCs also have created and/or provided technological
innovations in the appraisal industry, including the development of electronic appraisal delivery
and the development of supplemental addendums and products to complement the current
standardized appraisal forms. AMCs have also provided expertise in the development of the
MISMO XML standards and other “landmark™ technological developments in the appraisal
industry over the past 15 years. These technological advances reduce the time that appraisers
spend fixing errors and resolving underwriting suspensions and help to limit appraisers’ buyback
exposure.

The majority of appraisers are individual proprietors who have no realistic ability — other
than through AMCs ~ to benefit from having third-party quality control processes performed on
their appraisal reports.

AMCs Benefit Homeowners

In addition to the benefits provided by AMCs to appraisers and lenders, it is important to
also note the benefits enjoyed by homeowners when an appraisal is procured by a lender through
an AMC. AMCs eliminate conflicts of interest by standing between the lender and the appraiser.
Additionally, the AMC model, which has been utilized by many large lenders for over twenty
years, promotes high quality appraisals and provides efficiencies to the appraisal process that
allow mortgage transactions to close in less time and help ensure that services are performed at
competitive, market-based prices.

The success of the AMC business model has been seen throughout the industry
with the result being that nearly 70% of all residential appraisals ordered and produced
nationwide are provided through an AMC. Government entities (e.g., the Federal Housing
Administration or “FHA”) have also recognized the presence and importance of AMCs in the
appraisal industry and have provided specific guidance to lenders that utilize AMCs (e.g.,
Mortgagee Letter 2009-28).*

The Regulatory Structure Applicable to AMCs

AMCs are subject to multiple regulatory requirements — at both the federal and state
level. First, AMCs are the subject of new federal regulatory requirements, including new
minimum standards and a national registry applicable to AMCs under the Dodd-Frank Act.

‘See Mortgagee Letter 2009-28, available at: http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/files/09-
28ml.pdf
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Second, existing banking regulatory standards are imposed on AMCs as the agents of federally
regulated banks and lenders. Third, AMCs are subject to registration requirements and
operational standards under state laws. Finally, because mortgage lenders are the AMCs’
clients, any appraisal reforms targeted at lenders also have a direct effect on the operations of an
AMC.

Regulatory Requirements Prior to the Dodd-Frank Act

Twenty-one years ago, Congress enacted Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (“FIRREA”™) in response to the Savings and Loan Crisis. FIRREA
instituted appraisal reforms designed to enhance the quality of appraisals but did not cover
AMCs. Prior to the Dodd-Frank Act, Title X1 of FIRREA’s purpose was to “provide that
Federal financial and public policy interests in real estate transactions will be protected by
requiring that real estate appraisals utilized in connection with federally related transactions are
performed in writing, in accordance with uniform standards, by individuals whose competency
has been demonstrated and whose professional conduet will be subject to effective Supervisionf’5
Before the enactment of Title X1, there were no universally accepted appraisal content standards,
no system of licensing appraisers, no appraiser education and experience qualification standards,
and no laws requiring the use of appraisals. Title XI created a regulatory framework that
includes federal bank regulatory agencies, a federal agency with authority to monitor state
activities (the Appraisal Subcommittee of the Federal Financial Institutions Examination
Council), a nonprofit appraisal organization (Appraisal Foundation), and state agencies that
license and certify appraisers (state appraisal boards).

New Regulatory Requirements Under the Dodd-Frank Act

The Dodd-Frank Act amends and expands Title XI of FIRREA to establish a real estate
appraiser regulatory system involving an interrelationship among the federal government, the
states, and the Appraisal Subcommitiee. As well, the Dodd-Frank Act gives the Appraisal
Subcommittee broad new powers and responsibilities to implement a regulatory framework to
supervise the appraisal industry, including AMCs. The Appraisal Subcommittee is now
authorized to:

. Monitor State Appraisal Boards. (1) Monitor the states’ registration and
supervision of the operations of AMCs; (2) Determine whether the state
completes investigations, appropriately disciplines sanctioned appraisers and
AMCs, and reports complaints to the national registries on a timely basis; and (3)
Determine whether the state has adopted effective laws aimed at maintaining
appraiser indepo::nclence.6

. Maintain National Registry for AMCs. Impose an annual registry fee for AMCs,
and grants the Appraisal Subcommittee the authority to impose a minimum
registry fee to protect against AMC underreporting.

*12U.8.C. 3331

® See the Dodd-Frank Act, Pub. L. No. 111-203, § 1473(H)(1) (2010).
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. Take Disciplinary Action. (1) Remove an appraiser or a registered AMC from a
national registry on an interim basis pending state action; and (2) Impose
sanctions against state appraisal boards that fail to have “effective appraiser
regulatory programs.”

. Issue Regulations. Prescribe regulations on topics such as temporary practice,
national registry, information sharing, and enforcement.

. Establish Complaint Hotline and Encourage Appraiser Education. (1) Encourage
states to accept pre-approved courses; (2) Establish an appraisal complaint hotline
if it determines within 6 months that no national hotline exists; and (3) Follow up
complaint referrals to state appraisal boards and federal regulators.

Additionally, under the new regulatory framework for AMCs, the federal agencies’ must
Jjointly by rule establish minimum requirements to be applied by a state in its AMC registration.
At a minimum, they must require that the AMC:

. register with and be subject to supervision by a state appraisal board in each state
where the company operates {except a subsidiary which is owned and controlled
by a federal financial institution);

. verify that only licensed or certified appraisers are used for federally related
transactions;

. require that appraisals coordinated by the AMC comply with the USPAP; and

. require that appraisals are conducted independently and free from inappropriate
influence any coercion pursuant to the appraisal independence standards under
Section 129E of TILA.

In addition to the minimum requirements noted above, the Dodd-Frank Act also imposes
a restriction that an AMC cannot be registered by a state or included on the national registry if
the company, in whole or in pari, directly or indirectly is owned by any person who has had an
appraisal license or certificate refused, denied, cancelled, surrendered in lieu of revocation, or
revoked in any state. Owners of more than 10 percent of the company are subject (o
background investigations and must be of good moral character, as determined by the state
appraisal board, although it is unclear if this restriction applies to owners of AMCs that are not
subject to state registration. Overall, the Dodd-Frank Act attempts to ensure that those who
commit appraisal fraud or those who lose their licenses or certificates cannot establish AMCs.

Existing Banking Regulatory Standards

" The Board of Governars of the Federal Reserve System, Federal Deposit Insurance Corporation, Office of the
Comptroller of the Currency, Office of Thrift Supervision, and National Credit Unjon Administration, Federal
Housing Finance Administration and the Bureau of Consumer Financial Protection.

& See id. § 1473(D(2).
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Although the federal agencies do not directly examine AMC operations, regulatory
standards are imposed on AMCs as the agents of federally regulated banks and lenders. For
example, the latest Interagency Appraisal and Evaluation Guidelines devotes a section to the due
diligence procedures for selecting a third party for valuation functions (such as an AMC)
including an effective risk management system and internal controls. The federal banking
agencies review a lender’s policies and controls for overseeing AMCs, including the
performance expectations outlined in contracts, and processes for assessing appraisal quality.
Ultimately, the AMC must act in conformity with the applicable regulatory standards to maintain
their business relationships with their federally-regulated lender clients. Further, as potential
service providers to banks and non-banks supervised by the Consumer Financial Protection
Bureau (“CFPB”), AMCs will be required to comply with all applicable federal consumer
financial laws.’

Registration Requirements and Other Comprehensive Standards of Conduct
under State Laws

Although the Dodd-Frank Act requires a state to implement a regulatory scheme for
AMCs within three years of the federal agencies finalizing their rules establishing minimum
requirements (subject to an extension by the Appraisal Subcommittee), the majority of states
have elected to act sooner. Even prior to the passage of the Dodd-Frank Act, several states had
begun the process of enacting AMC laws to require the registration of AMCs and regulate the
activities of AMCs. By our count, 33 states have enacted AMC registration laws, and an
additional eight states have such laws pending. Many of these laws either already encompass the
minimum standards that are in the Dodd-Frank Act or are now in the process of amending their
laws to ensure they reflect the minimum standards enumerated in the Dodd-Frank Act.

Many of the state laws contain common elements, including requiring AMCs to have
processes in place for adding appraisers to their panels, reviewing appraiser’s work, keeping
records of appraisal orders and activities, and complying with appraisal independence standards.
For example, many state provisions specify the following to fully regulate the activities of
AMCs, to:

. Require an AMC operating in that state to register with the state appraisal board,
post security bonds, pay a registration fee, and submit to background checks
before issuing an license;

. Designate a “controlling person” as a main point of contact;

. Set minimum education and licensing requirements for certain employees of an
AMC;

. Prohibit a person who has had an appraiser license or certificate refused, denied,

canceled or revoked from performing certain activities;

® Consumer Financial Protection Bureaw, Service Providers, CFPB Builetin 2012-03, (Apr. 13, 2012), available at:
http:/Hiles.consumerfinance.gov/f/201204_cfpb_bulletin_service-providers.pdf
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Require an AMC’s oversight of the appraisers it engages to conduct appraisal
services, including:

(o]

Requiring that appraisers confirm in writing that the appraiser is competent
and licensed and/or certified in the jurisdiction of the property.

Prohibiting an AMC from removing an appraiser from its appraisal panel or
otherwise refusing to assign requests for appraisal services to an appraiser
without providing writing notice (identifying the alleged violation) and an
opportunity to respond;

Regulate fees by prohibiting an AMC from knowingly;

o]

failing to separate and disclose any fees that it charges a client for the
completion of an appraisal from the fees its charges a lender, client, or other
party providing appraisal management services;

prohibiting an appraiser from recording the fee its was paid by the AMC
within the appraisal report;

Regulate AMCs conduct by imposing restrictions, such as:

o]

Require an AMC to ensure that all appraisals are provided independently and
free from inappropriate influence and coercion, as required by the appraisal
independence standards of Section 129E of TILA;

Require AMCs to pay appraisers reasonable and customary fee, consistent
with the presumptions of compliance defined under federal law; and

Prohibit: (a) requiring an appraiser to prepare an appraisal report if the
appraiser, in his or her own professional judgment, believes he or she lacks
the necessary expertise for the specific geographic area; (b) requiring an
appraiser to prepare an appraisal report under a time frame that the appraiser,
in his or her own professional judgment, believes does not afford the appraiser
the ability to meet all relevant legal and professional obligations; or ()
prohibiting or inhibiting communication between an appraiser and a lender,
real estate licensee, or any other person from whom the appraiser in his or her
own professional judgment, believes information would be relevant.

Provide authority to promulgate regulations and authorize state appraisal boards

or other state agencies to enforce the state AMC laws.

AMOCs have been actively involved with the states from the inception of these registration
laws and have long supported transparency and independence in the appraisal process and the
registration of bona fide AMCs. AMCs also are working proactively and coltaboratively with
state regulatory agencies to craft regulations to implement these laws and ensure that the most
effective processes are in place to achieve the goals of the registration laws. These laws are
designed to protect the credibility of AMCs and the reliability of the appraisal process.
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AMCs provide valuable services in the course of a real estate appraisal, and it is
important to us that appraisals are ordered from reputable and sound AMCs that are committed
to transparency in the process, full compliance with all registration laws, and delivering the
highest-quality appraisal products. REVAA and FAIR support reasonable requirements that
balance consumer protection with responsible appraisal management services.

We also believe it is important to work towards consistency and uniformity in state AMC
laws and regulations to ensure that AMCs can effectively implement the necessary compliance
procedures to operate on a national basis. The degree of variation between existing state laws
creates considerable challenges for AMCs trying to develop a reliable compliance program
without materially increasing costs to consumers. We will continue to support the states” efforts
to implement reasonable and appropriate laws and standards to improve the appraisal industry.
We will also continue to support the federal banking agencies by providing clarifying
information about the industry for their use in promulgating minimum and uniform standards for
AMCs.

The Dodd-Frank Act “Customary and Reasonable” Appraiser Compensation
Requirements

As noted above, AMCs provide valuable services to various parties in the appraisal
process. AMCs have contractual agreements with lenders and are compensated by the lender for
the appraisal and the services provided in the process of facilitating the completed appraisal
report. The fees are combined on the HUD-1 appraisal statement as dictated by the Real Estate
Settlement Procedures Act, which permits the appraisal fee to include both the appraiser’s and
the AMC’s services.'”

The Dodd-Frank Act amended TILA by adding Section 129E 1o require adherence to
appraisal independence standards and also to require that lenders and their agents (including
AMCs) compensate appraisers at a “customary and reasonable” rate for appraisal services in the
market arca of the property being appraised. The Dodd-Frank Act also provided that “evidence
for such fees may be established by objective third-party intormation, such as government
agency fee schedules, academic studies, and independent private sector surveys.” (Emphasis
added.) Fee studies, however, are required to “exclude assignments ordered by known appraisal
management companies.” "'

The Federal Reserve Board (“Board”) was charged with promulgating interim final
regulations to implement Section 129E. These interim final regulations became effective April
1, 2011. The Board established two alternative presumptions of compliance for lenders and their
agents to satisfy the “customary and reasonable” rate requirement.

REVAA and FAIR believe that the appraiser compensation standards promulgated by the
Board are in compliance with the Dodd-Frank Act, and they reflect the variations in actual

9 See 12 USC § 2603.

Y See Section 129E(i)(1) of TILA.
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services and other factors that exist in the marketplace. Appraisal services are not one-size-fits-
all, and we believe the Board has created a compliance structure for the payment of “customary
and reasonable” appraisal fees that reflects market realities and ensures that prices paid by
consumers will remain competitive.

The first presumption permits lenders and their agents to rely upon recent rates actually
paid for appraisal services (including rates paid by AMCs) in the relevant geographic market,
adjusted as necessary to account for six other factors, such as type of property or scope of work.
Although the term “customary and reasonable” was undefined in the Dodd-Frank Act, the Board
recognized that the Dodd-Frank Act language is identical to the Department of Housing and
Urban Development’s requirement obligating FHA lenders to ensure that appraisers are paid “at
a rate that is customary and reasonable for appraisal services performed in the market area of the
property being appraised.” Consistent with HUD’s approach within Mortgagee Letter 2009-28,
the Board concluded that the marketplace should be “the primary determiner of the value of
appraisal services, and hence the customary and reasonable rate of compensation for fee
appraisers.”

The second presumption permits reliance on objective third-party information, including
fee schedules, studies and surveys prepared by independent third parties such as government
agencies, and academic institutions and private research firms, provided they are based on recent
rates paid to a representative sample of appraisers in the geographic market of the property being
appraised (but excluding compensation paid to appraisers for assignments ordered by an AMC).

REVAA and FAIR believe that the Board correctly implemented Congress’ plain
language and intent by establishing two presumptions — one that relies on the recent rates
actually paid in the marketplace and one that relies on objective third-party fee surveys that
exclude fees charged by AMCs. There are currently very few third-party fee surveys in the
marketplace, none are comprehensive enough to include all of the differences in geographic
areas/markets, and they do not fully encompass all of the appraisal products offered by AMCs.

The Board did not issue a “final” rule before its rulemaking authority was transferred to
the CFPB. While the interim final rule remains effective without such “finalization,” AMCs are
concerned that some appraisers may seek reconsideration by the CFPB with the intention to
mandate a higher level of compensation for appraisers than is supported by current market rates.
Under this scenario, consumers would be subjected to higher appraisal fees that would often
exceed the market rate; however, consumers would not be gaining additional services in return
for these higher fees. Instead, they would be paying higher costs for the same services, and it is
most certainly the case that these higher costs will ultimately be passed along to homeowners.

Furthermore, guaranteeing a higher fee for appraisers would not ensure better
performance, as decades of experience has shown that higher appraisal fees do not necessarily
correspond to higher quality appraisals. Appraisers are required by USPAP to ensure that
appraisals meet minimum requirements regardless of the fee or the nature of the assignment.
Prior to recent regulatory reforms, higher appraisal fees were the custom for many appraisers
who, in partnership with overzealous mortgage brokers and lenders, produced appraisal reports
that were impacted by inappropriate influence and coercion. The resulting appraisals often
reflected inflated values and certainly did not constitute “high quality” appraisals. The members
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of REVAA and FAIR respectfully suggest that Congress and the CFPB should resist calls from
those appraisers to mandate increased rates for appraisals as opposed to allowing the marketplace
to dictate appraisal rates.

Certain industry groups allege that higher fees would benefit the appraisal industry by
attracting better qualified appraisers to the profession. These groups suggest that quality and
price are somehow linked. There is no empirical evidence to suggest a correlation between
quality and price. That is, it is not necessarily the case that an appraiser who asks for the highest
compensation will deliver a better quality appraisal than an appraiser who asks for less
compensation.

The conclusion that paying higher fees to appraisers would generate an influx of new
appraisers to the industry is misplaced. Rather, one of the main reasons that the industry has
difficulty attracting new appraisers is not a function of compensation, but of the state appraisal
laws that impose a particularly steep barrier to entry. "2 Most states require applicants for
licensure or certification to submit an experience log that lists, with some specificity, each of the
appraisals claimed for experience credit. In some instances, states may require a person to
complete 3,000 work hours. 13 Before then, they are just “trainees.” Fannie Mae and Freddie
Mac, however, which make up a majority of the market, prohibit hiring a trainee on a loan they
purchase. Arduous qualification criteria for licensed appraisers is the real impediment to the
industry’s growth and attraction of new appraisers to the profession.

In addition to the items discussed previously regarding the potential negative impacts on
consumers by mandating a higher level of compensation, it is also important to note that there is
no single standard or uniform price for appraisals throughout the country. Instead, appraisal fees
are set by the competitive marketplace and reflect variations in the scope of work performed by
appraisers; the nuances of individual transactions, such as the type and location of the property;
the costs associated with producing appraisals in different markets; how quickly the lender has
required the report; and the appraiser’s level of efficiency in performing an assignment.

Indeed, while Section 129E(1) of TILA provides that lenders and their agents may
generally rely on fee studies created by objective third parties to form the basis for “customary
and reasonable rates,” no reliable and objective fee studies exist across the appraisal spectrum.

In fact, two studies that are referenced most actively in the appraisal community to support
uniform higher fees demonstrate significant difference between fees within those two surveys for
the same areas, do not represent the appraisal industry as a whole, and do not account for the fact
that appraisals have multiple uses and multiple markets. Further, we are concerned that undue
reliance on fee studies may result in increased collusion among some appraisers to set their fees

12 See Justin T. Hilley, Licensed Appraisers in Mass. Shrink 39% Since 2007, Housing Wire (Jun. 8, 2012) available
at: http://www.housingwire.com/news/massachusetts-appraisers-shrinks-nearly-40-2007

'3 For example, to become a Certified General Appraiser, the Appraisal Qualifications Board’s Real Property
Appraiser Qualification Criteria requires 3,000 hours of experience accumulated during no fewer than 30 months,
of which 1,500 hours must be non-residential. Many states have adopted this critera. See
http://www.dpor.virginia.gov/dporweb/AQB_Real_Property_Appraiser_Qualification_Criteria.pdf
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at artificially high rates, thus influencing fee studies in their area and ensuring that inflated
appraisal prices are paid for years to come.

We are also concerned that states may promuigate appraiser compensation requirements
that are inconsistent with federal appraisal law. For example, Kentucky previously introduced a
proposed rule regulating AMCs that would require an AMC to compensate Kentucky appraisers
at a fee mutually agreed upon, provided the fee is at least equal to the amount set in the VA fee
schedule for comparable properties in the same geographic areas. Kentucky’s one-size-fits-all
approach not only was conirary to the Board’s conclusion that a single standard price for
appraisers cannot exist, but also had the effect of circumventing the federal scheme. While this
proposed rule was not ultimately adopted, we are concerned that it may exemplify a trend of
overreaching by state appraisal boards.

Because of the services and many efficiencies provided by AMCs on behalf of individual
appraisers, appraisers are willing to set their appraisal prices at a lower rate for orders accepted
from AMCs due to the benefits an appraiser received by working with an AMC, The efficiencies
and technological advances that AMCs have introduced into the appraisal report process reduce
costs. Additionally, AMCs go to great lengths to ensure that only the most qualified and
experienced appraisers belong fo their networks, with many relationships existing over a 10-15
year period or longer. Appraisers recognize and utilize the extensive quality control processes
provided by AMCs to increase the quality of appraisal reports that they produce. Accordingly,
while appraisers may set their prices lower when utilizing AMCs, AMCs produce high quality
appraisals by ensuring that inappropriate influence does not occur during the appraisal process
and by having multiple layers of quality control.

We hope that the CFPB, in issuing final regulations to implement the appraiser
compensation standards required by the Dodd-Frank Act, will maintain the compliance structure
for the payment of “customary and reasonable™ appraisal rates that the Board established.

Conclusion

In sum, REVAA and FAIR members play an important role in the housing market and
provide significant benefits to lenders, appraisers, and homeowners. As well, AMCs are subject
to multiple federal and state regulatory requirements, and AMCs arc working collaboratively
with the relevant federal and state regulators to establish minimum standards and to develop and
implement registration and regulatory requirements. Finally, we believe that the FRB correctly
implemented Congress’ plain language and intent in creating a compliance structure for the
payment of “customary and reasonable” appraisal fees that reflects market realities and ensures
that prices.

Thank you for the opportunity to provide testimony and insight in support of the
important work of Congress. We hope that the Subcommittee will continue to look to usas a
resource as you continue your efforts to reform the mortgage origination process.
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I Introduction

Chairwoman Biggert, Ranking Member Gutierrez and members of the Subcommittee, my name
is Karen Mann and I am the president of Mann & Associates, a residential and commercial real
estate appraisal firm, established in 1983, with offices in the San Francisco Bay Area and the
California Central Valley. | hold a California Certified General Appraiser credential, a Nevada
real estate appraiser license and have earned a Real Property professional appraiser designation
from the American Society of Appraisers, on whose behalf | am testifying today. In addition, 1
am also testifying on behalf of the National Association of Independent Fee Appraisers.' I am
also a member of two other professional appraisal organizations.

[ want to thank the Subcommittee and particularly Congressman Gutierrez, for providing the
American Society of Appraisers and the National Association of Independent Fee Appraisers an
opportunity to testity at today’s important appraisal oversight hearing.

11 Executive Summary Of Testimony

o The current appraisal regulatory structure, tiered across federal and state governments
and the private sector, is a dramatic improvement over the “Wild West” environment in
which appraisers operated prior to the Savings and Loan Crisis of the 1980°s and the
enactment of Title X1 of FIRREA. Pre-Title X, appraisers operated without minimum
appraiser qualifications, minimum appraisal standards, and patchwork oversight. The
regime instituted by Title XI of FIRREA continues to be an effective structure that
mirrors similar regulatory approaches which apply to other professions whose members
are involved in federal matters, like accountancy; and has been mirrored in legislation
designed to regulate mortgage loan originators through the SAFE Act. The appraisal
regulatory system we now have provides consumers, government agencies and mortgage
market participants with confidence that real estate appraisers meet minimum educational
and experience requirements, that appraisals are subject to a set of generally-accepted
uniform standards, and that appraisers who fail to meet these requirements will be held
accountable by their state appraisal board, as well as by any professional organization
which has accredited them.

e We believe the Appraisal Foundation has been and continues to be an indispensable
factor in the growth of the appraisal profession in our country. We reject the view that the
Foundation has engaged in “mission creep” or in any other inappropriate activity. We
believe that the creation of the Appraisal Practices Board 1s a natural and necessary
adjunct to helping professional appraisers understand and apply the appraisal standards
promulgated by the Foundation’s Standards Board. It is also important to understand that
Foundation decisions involving standards, qualifications and best practices are made in a
completely transparent manner with an opportunity provided to all appraisers to comment

! ASA and NAIFA each teach, test and credential their members for professional appraisal practice and appraisal
review in residential and commercial real property valuation. Additionally, ASA is a multi-disciplinary appraisal
organization that teaches, tests and credentials its members for professional appraisal practice and appraisal review
in business valuation and in personal property valuation (including machinery and equipment, fine art, antiques,
gems and jewelry and the contents of homes and offices).
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on proposed actions. Such transparency and the opportunity for all stakeholders to be
heard often stands in contrast to the way other organizations make decisions.

While we belicve there is no need for an alternative approach to the current appraisal
regulatory regime, we do believe that some improvements could be implemented to
bolster the existing regulatory structure’s effectiveness. We concur with the findings of
the General Accountability Office’s January 2012 study regarding the activities and
operations of the Appraisal Subcommittee, but we also acknowledge that the
Subcommittee has made steady improvements over the last year or two.

There are several concerns facing professional appraiser which, if left unaddressed, stand

to undermine not just the appraisal profession, but the safety and soundness of the

residential mortgage lending market and the rights of consumers. These concerns include:

o The need for the Consumer Financial Protection Bureau, when it issues final
appraiser independence regulations, to undo the stunning and completely
inappropriate loophole left in the Federal Reserve Board’s original Interim Final
Rule. That rule allows appraisal management companies to consider the fees they pay
appraisers to justify their compliance with Dodd-Frank Act’s “customary and
reasonable fee” provisions. The Board’s Interim Final Rule amounted to a unilateral
repeal of the clear language and intent of the Act by regulatory fiat. If the loophole
remains in the final rule, the cramdown in appraiser fees it permits will continue to
cause the most experienced professional appraisers to leave the residential appraisal
market, denying consumers and lenders access to their expertise while forestalling
trainee appraisers from obtaining the required apprenticeship hours — likely leading to
a severe shortage of available appraisers.

o Rules to implement many of Dodd-Frank’s appraisal provisions have yet to be
proposed. While we recognize that the statutory deadlines imposed on some
provisions of the Act take precedence, we urge the responsible federal agencies to
propose implementing rules as early as possible so appraisers, users of their services
and consumers all understand the “rules of the road.”

o In connection with the Consumer Financial Protection Bureau’s “Know Before You
Owe” mortgage form disclosure initiative, our organizations have urged the Bureau to
approve a Good Faith Estimate form and a Settlement form which separate the fee
paid to the appraiser from the fee collected by an Appraisal Management Company
when the appraisal is ordered through an AMC. Not only would the separate
disclosure comport with the Bureau’s own efforts to “protect and empower”
consumers, but it affords consumers with critical information as to the true cost of
appraisals, as well as the available universe of options for hiring an appraiser both in
terms of cost and qualifications. In many cases, failure to separately disclose appraisal
fees and AMC fees leads consumers to default into using an AMC, which often leads
to higher consumer costs while obtaining an appraisal from a less experienced, less
geographically competent appraiser — essentially, paying more while receiving less.
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o The ever-increasing threshold de minimus levels established by the federal banking
agencies deny consumers and market participants the significant safety and soundness
and consumer protections provided by an appraisal, as opposed to a less expensive
but inherently unreliable and far less informative valuation product, like an automated
valuation model. We strongly believe that the current threshold levels ($250,000 for a
residential loan, $1 million for a commercial loan) should be eliminated or
substantially reduced. GAO estimates that 70% of residential mortgages made from
2006 — 2009 were below the threshold. But, in many neighborhoods across the
country in today’s economy, the $250,000 threshold would exclude virtually 100% of
financed residential properties.

HI.  Relevant Background

In connection with the specific subject matter of today’s hearing, I think it is useful to revisit for
a brief moment the state of our residential mortgage and mortgage lending markets in the mid-
1980s which caused Congress to enact the real estate appraiser licensing provisions of Title X1 of
the Financial Institutions Reform Recovery and Enforcement Act of 1989 (FIRREA). As we all
know, FIRREA was Congress’s principal response to the S&L crisis of the 1980s, a crisis whose
total cost to resolve was $153 billion — the vast majority of which was borne by U.S. taxpayers.2
According to Congressional studies and virtually all analyses, the banking problems of that
period “came primarily from unsound real estate lending.” An FDIC analysis concluded that in
many cases, prudent underwriting standards were not observed and necessary documents and
controls were not put in place. It went on to say that real estate lending “was appraisal driven and
was often based on the overly optimistic assumption that property values would continue to
rise.”

To the extent that faulty and fraudulent appraisals contributed to the losses of the S&L debacle ~
and they did — the principal cause was the “Wild West” environment in which appraisers
operated in that era.’ While many appraisers were thoughtful, conscientious and did good work,
many did not and there is little mystery as to why:
First, there were no generally-recognized appraiser qualifications that providers of
appraisal services had to meet. A relatively small number of residential appraisers held
legitimate credentials from a few professional appraisal organizations; some earned
illegitimate credentials from diploma mills; and others had no meaningful valuation
credentials at all;

Second, there were no generally-accepted, uniform appraisal standards that all
practitioners were required to observe. Some appraisers operating in that era adopted
whatever valuation approaches and methodologies suited the valuation conclusions
needed to create the iltusion that a real estate loan was adequately collateralized;

2 The thrift cleanup was Congress’s response to what many have characterized (at least until the subprime and
related financial meltdown of the past few years) as the greatest collapse of U.S. financial institutions since the
1930s. The FSLIC and the Resolution Trust Corporation closed 1,043 institutions holding $519 billion in assets and
resulted in a massive restructuring of the number of firms in the industry, From January 1, 1986, through year-end
1995, the number of federally insured thrift institutions in the United States declined 50 percent from 3,234 to 1,645.
* See, for example, House Committee on Government Operations, Impact of Appraisal Problems on Real Estate
Lending, Mortgage Insurance, and Investment in the Secondary Market, 99® Cong., 2™ Sess., 1986, H.Rep. 99-981.
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Third, there was no effective system of appraiser accountability. At the time Title XI was
enacted into law, most states had little or no authority to oversee or sanction appraisers
operating in their states; and, with very few exceptions, federal agencies with an interest
in reliable valuations had requirements that were ineffectual or ignored; and,

Fourth, there were no effective laws in place either at the state or federal levels that
protected appraisers from the enormous pressures on them at that time, to reach a pre-
determined fair market value.

The enactment of Title XI and the regulatory framework it established for federally-related
transactions changed all that; and, together with the important appraisal reform provisions of the
Dodd-Frank Act, changed things in a way that ensures the competence and independence of
appraisers; effectively safeguards taxpayer interests; and provides consumers with critical and
independent information on the fair market value of property collateralizing the most important
financial transaction they will ever enter into — their mortgage loans.

Notwithstanding the giant leap forward which Title X1 represents, it is not the position of the
American Society of Appraisers and the National Association of Independent Fee Appraisers that
every real estate appraisal performed today is flawless or that the current appraisal regulatory
system — including its several component parts — is perfect and cannot be improved. It can be
improved and should be. However, it is our unequivocal view that the overall competence and
independence of our nation’s 100,000 plus real estate appraisers are dramatically better than
before Title XI’s enactment; and, that the current regulatory framework — which is financed by
the appraisal profession — is fundamentaily sound and very much a success story that benefits
taxpayers and consumers.

IV.  Responses To The Issues Raised In The Subcommittee’s June 22™ Letter Of
Invitation

We believe that the issues raised in the first two bullet points of the Subcommittee’s letter of
invitation are interrelated. Accordingly, our response treats them together:

e “Views regarding the federal role in appraisal regulation” and “Options for improving
the appraisal regulatory structure, including alternative systems of oversight that
would improve efficiency and reduce duplicative regulations in the real estate appraisal
industry” —

We believe that the federal role in appraisal regulation is indispensible since the mortgage
markets are national in scope and since it is federally-related transactions and federal
taxpayer dollars which the appraisal regulatory system is designed to protect. While we agree
that some components of the tripartite appraisal regulatory structure can and should be
improved, we regard the overall framework as fundamentally sound.

While some have described the appraisal regulatory framework as byzantine or convoluted,
we strongly disagree and think it is long past time to address this misconception. The division
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of responsibility involving the federal government, state governments and the private sector
is straightforward, sensible and, in fact, similar to regulatory arrangements involving other
professionals, such as accountants, who often play important roles in federally-related
transactions. Under the Title XI structure:

The 50 states and territories have exclusive responsibility for licensing real estate
appraisers and for disciplining them if their performance is unprofessional or unethical,
including the loss or suspension of their license to practice;

The federal government, principally through the Appraisal Subcommittee (ASC), is
responsible for overseeing state appraiser licensing systems to ensure that they meet
minimum “safety and soundness” and effectiveness standards and that the appraisers they
license are competent and independent when their appraisals involve federal financial
interests. Federally agencies, whose regulatory or administrative responsibilities include
oversight of collateral valuations (such as the banking agencies; HUD; IRS in relation to
tax-related valuations; and the SEC in connection with mortgage-backed securities),
sometimes and appropriately establish additional valuation requirements they believe are
necessary to carry out their missions. But even agencies which add appraisal
requirements still rely on Title XI to ensure real estate appraiser competence and
independence;

The private sector, principally The Appraisal Foundation (TAF), promulgates generally-
accepted appraisal standards (i.c., the Uniform Standards of Professional Appraisal
Practice or USPAP) and minimum education, experience and testing qualification
requirements for appraisers whose valuations involve federally-related transactions.
States are able to establish requirements which exceed those of TAF. Additionally,
private professional appraisal organizations, such as ASA and NAIFA, are able to
establish educational, testing and experience requirements which exceed those of TAF or
state licensing entities for individuals who wish to earn a professional appraiser
designation from them.

The structure described above for appraisers is not dissimilar to the regulatory structures of
other professions that interact with government, such as accountancy. Accountants are
licensed and/or certified by state boards of accountancy and are subject to discipline by them
(similar to the role of state appraiser boards). The Financial Accounting Standards Board
(FASB) is the designated private sector organization for establishing standards of financial
accounting that govern the preparation of financial reports and its standards are officially
recognized by the SEC and other federal agencies (similar to the role of the Appraisal
Foundation’s boards whose work is recognized by federal agencies). While the federal
government does not maintain a body to oversee the activities of the state accountancy
boards (in the same way the Appraisal Subcommittee oversees state appraiser licensing
agencies), the Securities and Exchange Commission and the Public Company Accounting
Oversight Board exercise a form of indirect authority over the state boards of accountancy. It
is also worth noting that the SAFE Mortgage Licensing Act of 2008 (which licenses and
registers individuals who engage in the business of residential mortgage loan originations for
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federally-regulated financial institutions) established an organizational structure that is
roughly comparable to the Title X1 system for appraisers.

In short. the overall regulatory structure which exists for the appraisers (i.e., state licensure;
federal oversight: and, reliance on an independent, non-profit private sector entity to establish
professional standards and qualifications) is neither novel nor even unusual. We are
convinced that it is a tried and true structure that works well.

Accordingly (and in direct response to the Subcommittee’s question), the American Society
of Appraisers and the National Association of Independent Fee Appraisers do not believe
there are any realistic “options for improving the overall appraisal regulatory structure
including alternative systems of oversight that would improve efficiency and reduce
duplicative regulations in the real estate appraisal industry.” More importantly, we do not
believe any alternative structures are necessary or desirable.

Nevertheless, we believe that individual components of the current system should be
strengthened so that they operate more effectively. Specifically, we concur with the findings
and recommendations of the General Accountability Office (GAO) in its January 2012 report
regarding the need for additional resources and greater efficiency relative to the operations
and activities of the Appraisal Subcommittee.” While the Subcommittee faces significant
future challenges in connection with its additional Dodd-Frank responsibilities, we want o
acknowledge our belief that it has substantially improved its effectiveness over the past two
years.

“Concerns facing real estate appraisers” —
g

There are several major areas of concern facing the real estate appraiser profession. They
range from very important to critical, as follows:

(1) CUSTOMARY AND REASONABLE FEES — The Federal Reserve Board’s Interim

Final Rule on Dodd-Frank’s “Customary and Reasonable” Appraiser Fee Provision
Violates Congressional Intent and the Clear Language of the Statute: While our
organizations found many of the Federal Reserve Board’s proposed regulations
implementing the appraiser independence provisions of Dodd-Frank to be faithful to the
letter and intent of the statute — particularly those that prohibit pressure on appraisers — we
were stunned by the manner in which the Board proposed to implement the law’s “customary
and reasonable” appraiser fee provisions. By permitting Appraisal Management Companies
to factor the compensation they pay appraisers into the calculation of what constitutes
“customary and reasonable” fees under Dodd-Frank (which the Fed’s Interim Rule
commentary says they can do), the Board turned Congressional intent on its head. If the
Consumer Financial Protection Bureau (CFPB). which now has jurisdiction over the Interim
Rule. allows it to become final with the Fed loophole intact, the agencies will have
effectively repealed the law by unilateral, regulatory fiat.

* Real Estate Appraisals: Appraisal Subcommittee Needs to Improve Monitoring Procedures, GAO-12-147, January
2012.
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The “customary and reasonable” fee provision was included in Dodd-Frank in recognition of,
and in response to, the practice of many of the largest AMCs to cramdown fees that had been
customarily paid directly to appraisers by mortgage lenders and other users of their services.
The vast majority of appraisal assignments are now ordered by mortgage lenders through
AMOCs (the estimates range from 60 ~ 80 percent). The experience of our residential
members in the marketplace indicates that AMCs typically take for themselves about 30 - 35
percent of the appraisal fee consumers pay. This means that for a typical residential appraisal
assignment for which the appraiser is paid $450.00,% the AMC would take between $ 135.00
and $158.00 leaving the appraiser with a fee of between $292.00 and $315.00 — an amount
far below what is financially necessary for appraisers with established practices and
significant experience to make a living from that book of business.

Given the huge book of business controlled by AMCs, the fee-splitting arrangement between
appraisers and AMCs is driving many of the nation’s most experienced and competent real
estate appraisers out of the market entirely. It is not an exaggeration to say that if the Fed-
created loophole is not closed by the CFPB when it issues the final appraiser independence
rule, the pool of experienced professional appraisers available to perform residential
valuations will shrink to unacceptable levels. If that is allowed to happen, the professional
appraisal community will suffer and confidence in our mortgage markets by consumers and
secondary market investors will be seriously undermined.

While we acknowledge that AMCs can sometimes make it easier for national and regional
mortgage lenders to order and process large numbers of appraisals, our experience is that
AMCs do not add meaningful safety and soundness value to appraisals; and, they do not
reduce the cost of an appraisal. Indeed, there is evidence that an increasing number of
appraisals ordered through AMCs are more costly than those ordered by lenders directly
from appraisers or appraisal firms. In today’s computer and information technology age, even
large lenders can readily meet their appraisal requirements by ordering directly from
appraisers in the relevant housing markets.

The cramdown of appraisal fees to well below customary market levels by many AMCs has
been disruptive of and deeply troubling to the community of professional residential
appraisers. But, it should be equally troubling to consumers because the cram down has
caused many of the nation’s most experienced and qualified appraisers to refuse AMC
assignments. As a result, many of the appraisers willing to accept AMC assignments have
less experience, less knowledge of the collateral property’s market area and have fewer
overall professional credentials than their counterparts who are retained directly by lenders.
In short, AMC-ordered appraisals do not save any money for consumers and may in fact cost
them more, but in both cases consumers are likely to get the appraisal from the least
experienced appraisers in their communities.

(2)IMPLEMENTATION OF REMAINING APPRAISAL REFORM PROVISIONS OF
DODD-FRANK: With the important exception of Dodd-Frank’s appraiser independence
provisions, most of the law’s appraisal reform provisions have yet to be proposed, let alone

® The Department of Veteran Affairs’ appraiser fee schedules demonstrate that a $450 fee for a non-complex single-
family appraisal is typical in most areas of the country.
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implemented, through rulemaking. These provisions involve enormously important issues
including, for example, Property appraisal requirements in connection with extensions of
credit; Supervision and registration of Appraisal Management Companies by states and the
federal government; Development of quality control standards for Automated Valuation
Models (AVMs); Establishment of an appraisal complaint hotline; Establishment of
qualification requirement for appraiser trainees; Requiring CFPB concurrence that the
banking agencies’ existing dollar thresholds for residential and commercial property below
which an appraisal is not required ,“provide reasonable protection for consumers who
purchase 1-4 unit single-family residences”™ ; and, the establishment of limits on the
permissible use of broker price opinions to value collateral property.

Our organizations recognize that Dodd-Frank imposes significant and far-reaching
rulemaking responsibilities on a relatively small number of Executive Branch and regulatory
agencies, some of which include statutory deadlines which must take precedence over those
which do not. We also appreciate the fact that the agencies are working on drafts of some of
these potential rules. Nevertheless, the Act’s appraisal provisions are of enormous
congequence not only to our members and the entire community of professional appraisers,
but also to consumers and, we believe, to the efficient and fair functioning of the nation’s
collateralized credit markets. Accordingly, we respectfully urge the banking agencies, the
Appraisal Subcommittee and the state licensing agencies to propose implementing rules at
the earliest possible opportunity for all of Dodd-Frank’s appraisal reforms that fall within
their areas of responsibility.

(3)SEPARATING THE APPRAISER FEE FROM THE AMC FEE IN MORTGAGE
SETTLEMENT DISCLOSURE DOCUMENTS: Given the dominance of AMCs in the
appraisal ordering process, we believe consumers are entitled to know who receives the
money they pay during the mortgage loan application and underwriting process for an
appraisal of the value of the property they are purchasing. Beginning late last year, the
Bureau requested comment on its “Know Before You Owe™ mortgage disclosure forms
initiative. The Bureau requested comment on the success of its efforts to design a new Good
Faith Estimate (GFE) form and a mortgage disclosure Settlement form that consolidates, in
one place, information about the costs, terms and conditions of a mortgage loan; and, does so
in a way that is readily understandable by consumers and the mortgage industry. The CFPB
asked whether the different iterations of the forms it was testing in several mortgage markets
would provide borrowers with a clear understanding of the final costs, terms and conditions
of a mortgage loan; and, allow them to compare these costs, terms and conditions with the
information in the Good Faith Estimate provided to them during the loan application and loan
settlement process.

Qur comments urged the agency to adopt GFE and Settlement forms that disclose to
mortgage applicants that when the appraisal of the collateral property is ordered through an
AMC, a substantial portion of the appraisal fee shown on both forms does not go to the
person who actually performs the appraisal but instead pays for the backroom administrative
services of the AMC — a company that is sometimes an affiliate of the mortgage lender
making the loan. We pointed out that while there is nothing improper about an appraisal
being ordered through an affiliate of the borrower’s mortgage lender, this arrangement does
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represent an undisclosed, even a hidden, consumer payment to that lender. When an AMC is
utilized to order the appraisal, we believe that the absence of information on the GFE and
settlement forms disclosing this fee splitting arrangement is harmful to consumer interests for
two integral reasons:
First, it violates the basic premise of the Bureau’s “Know Before You Owe” policy to
“protect and empower” consumers in what the CFPB correctly characterizes as “one of
the biggest financial decisions a consumer can make”; and, it undenmines the agency’s
objective of making mortgage-related costs “clear at all stages of the mortgage process.”

Second, it deprives consumers of important information that would allow them to make
informed decisions about the valuation component of the mortgage lending process. Qur
organizations are concerned that with the rapid increase of lender reliance on AMCs,
there has been an accompanying decrease in consumer understanding of the appraisal
function, including who is actually performing the appraisal and what it actually costs.
When the GFE or settlement forms conflate the appraiser’s fee with the AMC’s fee,
consumer choice relative to the appraisal has been effectively denied — that is, borrowers
are deprived of crucial information that would open up options available to them if they
understood the possible differences in the range of costs of a professional appraisal as
well as the range of qualifications and depth of experience of those likely to be
performing them, depending on whether the appraisal is or is not ordered through an
AMC.

While the cost of an appraisal ordered through an AMC can be comparable to one
ordered by a lender directly from an independent appraiser or appraisal firm, the AMC
ordered appraisal can also be more expensive. When lenders contract directly with an
independent appraisers or appraisal firm to value collateral property, the backroom
administrative costs that are added on by an AMC are avoided and the overall cost to
consumers is sometimes reduced. However, if the Good Faith Estimate fails to disclose
that the appraisal will be ordered through an AMC and fails to separately identify the
portion of the consumer’s payment that goes to the AMC, the borrower will have been
deprived of essential information bearing on the likely qualification level of the appraiser
performing it and, quite possibly, on the cost of the appraisal.

Without a breakout of the appraisal fee from the administrative fee on the disclosure
forms, a borrower will have no reason to ask the lender to consider ordering the appraisal
directly from an appraiser practicing where the collateral property is located rather than
from an AMC ~ a process that was commonplace prior 1o the explosive growth of AMCs
and the one most likely to produce an appraisal by a highly experienced and skilled
appraiser. Without this breakout, borrowers are unknowingly Jocked into what can be a
more costly appraisal process that is overly dependent on less experienced appraisers who
are willing to work for fees substantially below what is customarily and reasonably paid
to appraisers who are independent of AMCs.

The CFPB is testing various iterations of GFE and Settlement forms in several mortgage

markets. Some of those iterations do, in fact, separate the appraiser fec from the AMC fee
when the appraisal has been ordered through an AMC; other iterations do not. Our
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organizations are urging the Bureau to adopt the forms which separate the fees because we
strongly believe they benefit consumers and their right to know how their dollars are being
spent.

(4) ELIMINATION OF OR SUBSTANTIAL REDUCTION IN THE BANKING
AGENCIES THRESHOLDS FOR LOANS ON COLLATERALIZED RESIDENTIAL
AND COMMERCIAL PROPERTIES: Section 1473 of Dodd-Frank requires the CFPB to
consider whether the banking agencies’ existing dollar thresholds for residential property
($250,000) and commercial property ($1 million) “provides reasonable protection for
consumers who purchase 1-4 unit single-family residences”. Collateralized loans below the
thresholds are exempted from the agencies’ appraisal requirements. If the Bureau concludes
that either or both thresholds do not reasonably protect consumers, then the banking agencies
would be required to eliminate or reduce their thresholds, thereby empowering consumers to
have appraisals of the fair market value of their purchases.

Our organizations believe that professional appraisers serve critical safety and soundness and
consumer protection purposes. We concur with the view expressed by the GAO in its July
2011 “Residential Appraisals” report to the House Financial Services Committee and the
Senate Banking Committee that appraisals play “a critical role in mortgage underwriting by
providing evidence that the market value of a property is sufficient to help mitigate losses if
the borrower is unable to repay the loan.” We believe that competent and independent real
estate appraisals are as important to the safety and soundness of a collateralized mortgage
loan as the creditworthiness of borrowers. We recognize of course that the fair market value
of property collateralizing a mortgage loan can move up or down, sometimes at a rapid pace.
We also recognize that borrowers — even those with sterling credit scores — can lose their jobs
and, with that loss, their creditworthiness. As a consequence, collateral valuations and
creditworthiness are both important to the safety and soundness of a mortgage loan. We do
not believe that one measure is inherently more or less important than the other. Instead, they
complement each other.

Moreover, because professional appraisers are independent of all parties to a real estate
transaction (i.e., sellers and lenders) appraisals provide a significant consumer protection
function by giving buyers objective information about the fair market value of property they
may be purchasing and financing, in relation to comparable properties in the neighborhood.

But, the safety and soundness and consumer protection attributes of appraisals are rendered
moot by the ever-increasing threshold levels established by the banking agencies since Title
XI’s enactment in 1989. Even before the collapse of the residential real estate markets in
most parts of the country over the last several years, the residential threshold level of
$250.000 established by the banking agencies frequently results in a denial of the protections
afforded by appraisals to millions of home buyers. Today, tens of millions of homebuyers are
adversely affected by the threshold level, which GAO estimates as covering 70% of all
residential mortgage financings between 2006 and 2009. That percentage is likely to be
considerably higher in today’s depressed mortgage markets; and, in many neighborhoods
across the country, it is likely that 100% of residential properties would be covered by the
threshold exemption.
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Given the substantial safety and soundness and consumer protection benefits which
appraisals provide, we strongly believe that the $250,000 threshold levels for collateralized
residential loans and the $1 million dollar threshold for commercial loans collateralized by
real estate, should be eliminated or, at a minimum, substantially reduced to properly reflect
not only current real estate markets but the heightened sense which now exists of the need for
much greater consumer protections in mortgage transactions.

V. Issues Relating To The Appraisal Foundation And The Appraisal
Subcommittee

Our Organizations Strongly Support the Indispensible Roles Played By the Appraisal
Foundation (TAF) and the Federal Appraisal Subcommittee (ASC) In The Continuing
Growth Of Appraiser Professionalism and To The Growing Acceptance — By Federal and
State Agencies, By the Private Sector and By The Courts - of the Uniform Standards of
Professional Appraisal Practice (USPAP) As The Generally-Recognized Standards of the
Appraisal Profession: We believe that the appraisal standards and appraiser qualifications
promulgated by Boards of The Appraisal Foundation are critical to professional appraisal
practice in America. We reject the view expressed by some that TAF has engaged in
inappropriate “mission creep” by establishing the Appraisal Practices Board (APB) and that the
establishment of the APB infringes on the prerogatives of the professional appraisal
organizations. The establishment of the APB for the purpose of drilling down on the meaning of
certain USPAP provisions and addressing complex appraisal issues in the marketplace was
widely requested; and, we believe serves important functions.

While ASA and NAIFA have active educational programs which teach USPAP and Best
Practices to our members, we believe that the APB’s best practices guidance is a logical and
necessary adjunct to understanding how practitioners should implement USPAP’s provisions
(which are sometimes general in nature and require more detailed explication of the relevant
valuation methods and techniques that should be applied). We also recognize that while the
professional appraisal organizations have a vital role to play in contributing to the development
of best practices, we are able to accomplish that role both through the voluntary service of our
members on the APB and by providing the Board with our comments when it publicly exposes
its proposed best practices guidance for stakeholder comment. We also recognize the need for
uniformity in best practices so that the nation’s real estate appraisers — most of whom do not
belong to any professional appraisal organization — will apply the methods and techniques
necessary to adhere to the provisions of USPAP, in a uniform and coherent way.

With respect to the Appraisal Subcommittee (ASC), we concur in the findings of GAQ relative
to the challenges facing the Subcommittee, most of which derive from the important additional
responsibilities imposed on the agency by Dodd-Frank. We do believe that the ASC has become
a more effective and responsive operation over the past year or two.
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The American Society of Appraisers and the National Association of Independent Fee
Appraisers greatly appreciate the Subcommittee’s investment of time and effort to ensure that
Title X1's real estate appraiser licensing system is working effectively on behalf of America’s
taxpayers and consumers. Thank you again for the opportunity to testify.
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I. Introduction

The Appraisal Subcommittee (ASC) appreciates the opportunity to provide an update on the
ASC’s current activities and future priorities. This statement will first provide general
background and history of the ASC, including its creation in response to the savings-and-loan
crisis of the 1980s, up to and including the ASC’s expanded mission and authority pursuant to
the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act). Next, the
statement will discuss ongoing responsibilities of the ASC pursuant to Title XI of the Financial
Institutions Reform, Recovery, and Enforcement Act of 1989, as amended (Title X1), including
its monitoring of the Appraisal Foundation. The Dodd-Frank Act amendments to Title XI,
authored by Chairman Biggert and former Congressman Kanjorski, changed numerous
provisions related to the ASC’s operations, role, and responsibilities. This statement will also
address the ASC’s Compliance Review process for evaluating State' appraiser regulatory
programs’ compliance with Title XI, as well as other ongoing responsibilities. Finally, the
statement will address actions taken by the ASC to fulfill Dodd-Frank Act amendments to Title
X1
I1. History of the ASC

Title X1 created the ASC as an entity within the Federal Financial Institutions Examination
Council (FFIEC). In general, the ASC operates independently of the FFIEC. Historically, the
primary role of the ASC, pursuant to Title X1, has been to monitor the requirements by States
and the Federal financial institutions regulatory agencies2 regarding minimum appraiser

qualifications and appraisal standards in connection with federally related transactions. The

! “State” refers to the 50 States, the District of Columbia, and four territories (Commonwealth of Puerto Rico, Commonwealth of the Northern
Mariana Istands, Guam, and United States Virgin Islands).

% The Federal financial institutions regulatory agencies consist of the Board of Governors of the Federal Reserve System, the Federal Deposit
Insurance Corporation, the National Credit Union Administration, and the Office of the Comptrolier of the Currency.

Page 2 of 18



133

Federal and State appraisal regulatory framework governing federally related transactions
includes any real estate-related financial transaction that a Federal financial institution’s
regulatory agency engages in, contracts for, or regulates, and that requires the services of an
appraiser.”

Following the savings-and-loan crisis of the 1980s, Congress passed Title XI to address
identified weaknesses in the appraisal profession and the quality of real property appraisals
supporting the lending activity of federally regulated institutions. Title XI recognized the need
for uniform appraisal standards and minimum qualification criteria for appraisers. Prior to Title
X1, appraisers were, for the most part, unregulated at either the Federal or State level and there
was no uniform set of appraisal standards. The federal financial institutions regulatory agencies
had broad safety and soundness guidelines requiring regulated financial institutions to consider
the nature and value of a loan’s collateral value. Therefore, Title X1 sought to address this
situation with an emphasis on the importance of appraisals to support safe and sound real estate
lending activity of federally regulated institutions and to protect Federal financial and public
policy interests in real estate transactions.

Title XI created a unique regulatory framework for real estate appraisals and appraisers that
involves Federal, State and private entities:

e At the Federal level, the ASC provides Federal monitoring, support and oversight to both
the private and State entities; while the Federal financial institutions regulatory agencies
are responsible for prescribing appropriate standards for the performance of real estate
appraisals in connection with federally related transactions under their jurisdiction.

» At the State level, State regulatory agencies are responsible for the certification, licensing

and supervision of appraisers.

* Title X1 § 1121 (4), 12 U.S.C. 3350, as amended.
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e On the private side, the Appraisal Foundation (Foundation), a private non-profit
corporation, is responsible for promulgating uniform appraisal standards and minimum
real property appraiser qualification criteria. The Foundation serves as the parent
organization for two boards established to accomplish this mission: the Appraisal
Standards Board (ASB) and the Appraiser Qualifications Board (AQB). These boards
respectively promulgate and maintain the Uniform Standards of Professional Appraisal
Practice (USPAP) and the Real Property Appraiser Qualification Criteria (AQB
Criteria).*

The ASC is made up of seven members as designated by the heads of the Federal financial
institutions regulatory agencies, the Department of Housing and Urban Development, and,
pursuant to the Dodd-Frank Act, the Federal Housing Finance Agency and the Consumer
Financial Protection Bureau. The ASC currently has a staff of ten. The ASC is hiring three
additional staff to support the added responsibility given to the ASC by the Dodd-Frank Act.
1. Responsibilities of the ASC Pursuant to Title X1

The Dodd-Frank Act included an emphasis on consumer and residential mortgage lending,
recognizing that appraisals provide important information on a property, including its market
value, that assists consumers in making informed borrowing decisions, as well as providing
important information for the lender to understand the risk in a real estate loan. With the
cnactment of the Dodd-Frank Act, the amendments to Title XI expanded the ASC’s mission and
authority and provided additional tools for the ASC in carrying out its responsibilities.”

Pursuant to Title XI as amended, the ASC monitors the requirements established by States

for the certification and licensing of appraisers qualified to perform appraisals in connection with

* The AQB Criteria blish the rmini requi for credentialing of appraisers qualified to perform appraisals for federally related
transactions, including education (for initiat qualification and continuing), experience and examination.
* Title X1 § 1103.

Page 4 of 18



135

federally related transactions {(including a code of professional responsibility). Specifically,
States must adopt and/or implement all relevant AQB Criteria for the certification and licensing
of appraisers.

Title X1 requires the ASC to monitor both the requirements established by the Federal
financial institutions regulatory agencies with respect to appraisal standards for federally related
transactions under their jurisdiction and the agencies’ determinations as to which federally
related transactions under their jurisdiction require the services of a State certified or licensed
appraiser.

The ASC is required to maintain a National Registry (Registry) of State certificd and licensed
appraisers who are eligible to perform appraisals for federally related transactions. Through the
Registry, State and Federal regulators, lenders, and consumers can determine whether an
appraiser holds an active credential in good standing with the State, the type of credential and the
State disciplinary history for that appraiser.6 The Registry became operational in 1992 and is
available on the ASC website (www.asc.gov). Over the years, system enhancements have been
made to the Registry to improve public access. In March 2010, an updated Registry system and
ASC website were implemented. The updated Registry allows authorized and properly trained
personnel from each State to update in real time a State’s Registry submission and disciplinary
actions taken against its licensed or certified appraisers. The Registry contains fewer than
105,000 appraiser credentials’, down almost 14 percent from the peak in 2007. With the

Registry fee being the ASC’s sole source of revenue, the reduction in the number of credentials

© The National Registry includes the following disciplinary action history for e¢ach credential: suspensions, revocations and surrendered in lieu of
the aforementioned actions. See Appendix A ~ Appraiser Disciplinary Actions Reported by States for a list of State disciplinary actions since
1992.

7 Some appraisers are ficensed or certified in more than one State. Therefore the number of credentials is higher than the actual number of
licensed and certified appraisers. There are approximately 88,000 distinct appraisers on the Registry.
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on the Registry places additional challenges on the ASC to budget and plan for additional
responsibilities arising from the Dodd-Frank Act mandates.

The ASC is required to transmit an annual report to Congress not later than June 15 of each
year that describes its activities during the preceding year. The 2011 Annual Report has been
submitted to Congress and is available on the ASC website (www.asc.gov).

The ASC is further required to monitor and review the practices, procedures, activities and
organizational structure of the Foundation. In monitoring the Foundation, ASC staff attends all
public and private meetings of the Foundation boards, including their Board of Trustees. ASC
staff also reviews and, at times, comments on proposed and final published documents regarding
the AQB Criteria and USPAP. ASC staff also attends meetings of the Appraisal Practices Board
(APB) as part of the responsibility to monitor activities of the Foundation. No grant funds are
awarded to the APB as Title XI only authorizes grants to the Foundation for the work of the ASB
and AQB.

In 2011 the Foundation appointed a Strategic Plan Task Force to review and update its
Strategic Plan. The Task Force held briefings for the Appraisal Foundation Board of Trustees
and sponsoring organizations which were attended by ASC staff. Foundation staff indicated that
the proposed Strategic Plan will be published this summer for a 90-day public comment period.
Once the proposed Strategic Plan is published, the ASC will review it and provide comments.
The ASC anticipates submitting comments to the extent that it affects the Title XI related work
of the Foundation.

Pursuant to Title X1, amounts appropriated for or collected by the ASC shall be used, among
other things, “to make grants in such amounts as it deems appropriate to the Foundation, to help

defray those costs of the Foundation relating to the activities of the Appraisal Standards and
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Appraiser Qualifications Boards.™ Since making its first grant in 1992, the ASC has provided
over $16 million in grant funds to the Foundation. The Foundation submits an annual grant
request to the ASC for grant-related activities of the ASB and AQB. To receive reimbursement
for those activities, the Foundation presents monthly reimbursement requests specifying the
grant-related activities undertaken in a given month. ASC staff reviews the grant reimbursement
requests and makes recommendations to the ASC as to whether the requests should be approved
in total, in part, or denied. The ASC reviews the requests along with staff recommendations and
approves or denies, in total or in part, the requests during the monthly public meetings. Further,
the ASC engages an independent public accounting firm to review the Foundation’s grant-related
activities and the monthly reimbursement requests. For fiscal year (FY) 2012, the ASC approved
an annual grant of approximately $900,000 to the Foundation and its boards, which includes
funds for the State Investigator Training Program. The grant also defrays the expenses of grant
cligible activities of the ASB and AQB such as the development and maintenance of USPAP and
the AQB Criteria, and maintenance of the Uniform State Appraiser Examinations. The ASC
provides the Foundation grant funds for the development, presentation, and hosting of State
Investigator Training Courses. The program provides training to assist States in investigating
complaints against appraisers. The courses, developed jointly by the Foundation, the States, and
the ASC staff, fill a void for States that would not otherwise have access to these professional
development opportunities, particularly at a time when many States have limited financial
resources. In total, 63 State employees attended the training in 2011, bringing the total number
of State employees to 330 that have attended the courses over the past three years. The training
promotes more effective complaint investigation and resolution by State appraiser regulatory

programs. The training covers topics such as USPAP and proper investigative techniques, and

8 Tide X1 § 1109 (b) (4), 12 U.S.C. 3338, as amended.
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provides resources to aid the States in their processing of complaints against appraisers. In
response to the positive feedback from participating States, the ASC approved funding for
additional investigator courses for 2012.

A key part of the ASC’s role is to monitor and assess State appraiser regulatory programs
relative to Title XI. State appraiser regulatory programs are reviewed every two years, at a
minimum, through an on-site Compliance Review process. Compliance Reviews are scheduled
to coincide with a meeting of a State appraiser regulatory program’s decision-making body
whenever possible, and are conducted over a two- to four-day period. ASC staff assesses the
State appraiser regulatory programs for compliance with Title XI, ASC Policy Statements” and
AQB Criteria. The ASC’s Compliance Review of the State appraiser regulatory programs
focuses on three key components of Title XI: (1) implementation and enforcement of USPAP
and the AQB Criteria; (2) adequacy of the State’s statutory or regulatory authority, funding and
staffing to successfully carry out Title XI-related functions; and (3) consistency with Title XI in
the decisions of the State appraiser regulatory programs.

The ASC issues a final Compliance Review Report and letter to the State with a
determination regarding the State’s compliance with Title XI. State appraiser regulatory
programs are found to be either: (1) in substantial compliance; (2) not in substantial compliance;
or (3) not in compliancelo.

The general areas of non-compliance with Title XI and the number of States experiencing
those problems are presented in the 2011 Annual Report available on the ASC website

{(www.asc.gov). A summary of those findings over the past three years is also included in

° The ASC periodically issues Policy Statements to assist the States in understanding the ASC’s expectations for State appraiser regulatory
programs. The Policy Statements reflect the general framework that the ASC uses in the Compliance Review process.

" in Substantial Compliance —~ Applies when no issues of non-compiiance or violations of Title X1, ASC Policy Statements or AQB Criteria are
identified. Notin Substantial Compliance - Applies when there are one or more issues of non-compliance or violations of Title X1, ASC Policy
Statements andfor AQB Criteria but the concerns do not rise to the level of “nrot in compliance.” Not in Compliance — Applies when the number,
seriousness or repetitivoess of the Title XJ, ASC Policy Statements and/or AQB Critetia violation warrant this finding.
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Appendix B of this statement. Timeliness of the investigation and resolution of complaints
against appraisers continues to be the most common area of non-compliance for the States.

In 2011, ASC staff conducted 33 on-site visits: 27 of those were full Compliance Reviews; 3
were Follow-up Reviews; 3 were on-site Priority Contact visits. These Priority Contacts provide
ASC staff the opportunity to meet with a State that may pose a relatively high risk to the
appraisal regulatory system, such as a State with a large population of appraisers, a State with
major changes to the State appraiser regulatory program leadership, or a State with past
compliance concerns.

As reported in the 2011 ASC Annual Report, the following 12 States collectively represented
over 50 percent of the appraiser credentials on the National Registry: California, Florida,
Georgia, [linois, Michigan, New York, North Carolina, Ohio, Pennsylvania, Texas, Virginia,
and Washington (listed alphabetically).

Title XI authorizes the ASC to take action against a State in the case of non-compliance, with
an order of non-recognition. Such an order would effectively mean that federally regulated
financial institutions would be unable to conduct real estate lending in a non-compliant State as
institutions would be unable to employ the State’s appraisers for appraisals in federally related
transactions. The Dodd-Frank Act gave the ASC the authority to take interim action against a
State in the case of non-compliance with Title XI (as an alternative to, or in advance of non-
recognition). With regard to any future ASC rulemaking, the Dodd-Frank Act directs the ASC to
establish an advisory committee of industry participants, including appraisers, lenders, consumer
advocates, real estate agents, and government agencies, and hold meetings as necessary to

support the development of such regulations.
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IV. Current Activities and Future Priorities

Since the passage of the Dodd-Frank Act in 2010, the ASC completed numerous tasks
associated with the amendments to Title XTI including:

e Holding ASC meetings in open session after notice in the Federal Register

» Issuing Bulletins to State appraiser regulatory agencies noticing them on:

o Increased National Registry fees from $25 to $40 (the fee of $25 was cstablished
in 1992 and had not changed since.)

o Implementation of the new AQB minimum qualification requirements for State
licensed appraisers, trainees, and supervisors

o New State reciprocity requirements

o Requirement to maintain adequate funding and staffing

¢ Providing Annual Reports to Congress by June 15.

In January, the ASC underwent significant change with the OCC, FRB and FDIC appointing
new representatives. In addition, the CFPB member who had been acting in an advisory capacity
became a voting member, and effective April 1%, the FFIEC appointed the HUD representative to
a two-year term as the new ASC Chairman. The first meeting with the new members was held in
February. Since then, the ASC has held five monthly public Meetings and ten Briefings.
Substantial progress is being made in a number of areas, as discussed below.

Last fall the ASC voted to deploy the Appraisal Complaint National Hotline. Since that time,
a website has been developed, a call center has been designed, and an overall process for
handling complaints has been drafted. ASC member agencies are currently working to finalize

the details for how they will handle the referral of a complaint from the Hotline. This effort
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involves interagency coordination and information sharing. Launch of the Hotline is anticipated
before the end of 2012,

The ASC approved revised Policy Statements for publication in the Federal Register for
public comment. This is the first complete rewrite of the Policy Statements since 1992, and
incorporates changes to Title X1 brought about by the Dodd-Frank Act. The ASC anticipates
reviewing and considering the public comments and publishing adopted Policy Statements
before the end of 2012,

Other ASC priorities include fulfilling the authority and responsibilities conferred by the
Dodd-Frank Act in such areas as State grants and rulemaking. Many State appraiser regulatory
programs do not control their funding, and, as referenced in the GAO study (discussed more
fully below), can have their appraisal program funds swept!) into the general fund. To provide
broad support of all States the ASC currently funds the State Investigator Training Program,
which pays travel and education related expenses for at least three individuals from each State to
attend educational offerings on effective complaint investigation and prosecution techniques.
While the ASC has not yet formally addressed rulemaking, the proposed Policy Statements
would implement the interim sanctioning authority given to the ASC by the Dodd-Frank Act to
remove appraisers from the National Registry for up to 90 days.”? Use of any additional interim
sanctioning authority would require rulemaking. If the ASC determines that there is a need for
rulemaking the ASC will establish an advisory committee as required in the Dodd-Frank Act.

The Dodd-Frank Act also required the GAO to conduct a study of the ASC. The GAO

conducted its study throughout 2011 and issued its report last January. The GAO made three

i Many State legisiatures and or governors offices have the authority to “sweep” funds from State agencies. Sweeping the funds refers to taking
the funds for use in other areas of the State government or borrowing the funds. In some cases borrowed funds are never returmed.

' The Dodd-Frank Act also gave the ASC similar interim sanctioning authority for appraisal management companies. At such time that the
ASC establishes the Appraisal Management Company National Registry, it witl be nccessary to revise the Policy Statements to implement the
interim sanctioning authority for appraisal management companies.

Page 11 of 18



142

recommendations, which the ASC is currently working to address. Following are the GAO

recommendations and ASC progress in responding to them:

1. Clarify the definitions used to categorize States” overall compliance with Title X1 and
include them in ASC’s compliance review and policy and procedures manuals,
compliance review reports to States, and annual reports to Congress.

» Added current compliance review findings definitions to the Policy and
Procedures Manual, State Compliance Review reports, and are included in the
2011 Annual Report to Congress.

» Drafted revised Policy Statements to include redefined Compliance Review
findings and definitions that more specifically define States’ level of compliance
with Title XI, ASC Policy Statements and AQB Criteria.

2. Develop specific policies and procedures for monitoring the appraisal requirements of the
federal financial institutions regulators and include them in the ASC’s Policy and
Procedures manual.

» The ASC staff is drafting a policy to address this recommendation and will submit
the draft policy to the ASC for approval. Additionally, ASC staff met with the
interagency group working on appraisal-related regulations required by the Dodd-
Frank Act, as well as the interagency group addressing the complaint hotline
processes.

3. Develop specific criteria for assessing whether the grant activities of the Foundation are

Title XI-related and include these criteria in ASC’s Policy and Procedures manual.
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» The ASC staff is drafting a policy to ensure that both the type and level of
approved grant funding are appropriate and will submit the draft policy to the
ASC for approval.
An overview of the ASC’s completed, current and 2013 priorities is included in Appendix
C of this statement.

V. Conclusion

In conclusion, the Dodd-Frank Act made significant amendments to Title XI that will take
several years to fully implement. Given the significant additional responsibility and authority
provided to the ASC, staffing and other resources are being carefully analyzed and monitored to
ensure the ASC has the proper resources to fulfill its Title XI requirements. The ASC is

dedicated to carrying out its new and existing Title X1 mandates transparently and efficiently.
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Appendix A — Appraiser Disciplinary Actions Reported by States*

January 1, 1991 through December 31, 2011

STATEOR Voluntary bati fine diti Offical. | Warnings, | Other Totat
US TERRITORY ) Surrender Education | Reprimand | Corrective
Actions
ALASKA 1 1 4 [3 7] 4 3 28]
ALABAMA 9 a4 17 4 6 18] ] 12] 16 129
ARKANSAS 9 22 8 2 153 7 26 g 74] 309,
ARIZONA 40] 27] 434 1 74 1 2 361 549
CALIFORNIA 133 62] 1104 1 541 503, 92| 140] _43 1,138
COLORARO 37 56/ 92; 3 42 200, 179 1] 2] 11! 623
CONNECTICUT 6 3 7i 145 264 i 3 207
DISTRICT OF COLUMBIA 2 5 9 19 2 2 39,
DELAWARE 1] 13 7 4 14 13] 52|
FLORIDA 272 185 27] 1 607] 5701 125 6| 4 1,797
GBORGIA 2831 135 31 353 802
HAWAR 1] 13 5 1 20
Iowa 17 g| 33i 54§ 47| 138 19 4 [3 326
IDAHO 5 18] i 70] 163 117] 4 4 36 426
JLLINOIS 138 108 8 1 21 94 13 11] 660; 3] 1,057,
INDIANA 88 100] 10] 154 24 15 55] 7] 73 526]
KANSAS 32§ 16 16! 1 104 80 165 18 432
KENTUCKY 3 43 19 2] 153] 85| 5i Al 314
LOUISIANA 2 13 23 24 62
MASSACHUSETTS 23] 18 53] 76 120 A 200] ) 500
MARYLAND 12 40| 3 79 39] 13 1; p 189
MAINE 21 18] 8 15| 104 61 58 15§ 6 306
MICHIGAN 89 29] 4 35 373 129§ 659
MINNESOTA &6 66 1 331 36 28 21 18 567
MISSOURI 99| 130; 17 259 2 2 52 561,
MISSISSIPL 10] 18 5 26| 39 2] 1 278] 379
MONTANA 9 8| 3 25 38 351 6 2 126
NORTH CAROLINA 17 175] 51 1 3 203 73 6 1 536
NORTH DAKOTA 2 5| 5 2 11 18 1 1 43
NEBRASKA 1 6| 21 3 9 2 66] 3 3| 145|
NEW HAMPSHIRE 3 11 1 53 36| 104]
NEW JERSEY 17 71 12] 2 371 176§ 44] 74 5] 438
NEW MEXICO 13 7 2| 3 28] 60) 11 14] 138|
NEVADA 36 26/ 36 13| 10} 107; 151 3 4 386)
NEW YORK. 139] 85 1 137} 26| 1 49| 5 443
OHIO 30 158] 20 164] 262 6) 75 715
OKLAHOMA 376] 171 18 3 15 138] 39] 3] 2] 13] 778
OREGON 18] 40] 27 335! 2 27] 4 24 495
PENNSYLVANIA 8 49) 2 35| 243 184 14| 555
PUERTO RICO 2| 8 2| 8 20)
RHODEISLAND g 6 2 86 1] 2 45
SOUTH CAROLINA 16} 18 14| 7] 73 134 51 77 3 393
SOUTH DAKOTA 3 16 3 50, 45 44 3 4 171,
TENNESS EE 12 EY 12 5 24 148, 141 8| 75 A4 499]
TEXAS 83 51 42 82] 199] 335 13| 5 10} 821
UTAH i7 5 32 7] 13 155 69 22 320
VIRGINIA 32 82] 5i 2 8 4 117] 1] 2511
VERMONT 2i 6] 2i 2] 4 8 23 7 54
WASHINGTON 58] 45 5 82| 651 16 2| 34 1] 308,
WISCONSIN 18] 61 46 8 127] 220, 103 12 10 603}
WEST VIRGINIA 3 23 25| 37 36i 11 6 3 150
WYOMING 1 1 5| 6| 6 5 3 27
Total 2,320 2,345 911 57] 2,237 5,455 3,418 909, 1,366 1,541 20,559

*Public disciplinary actions on the National Registry are those State actions currently in effect that affect an appraiser’s ability to
appraise: revocations, suspensions or voluntary surrenders in Heu of discipline. No disciplinary actions have been reported by
Guam, Mariana Islands or Virgin Istands.

Page 14 of 18



145

Appendix B - 2011 Compliance Review Findings

2009 — 2011 Compliance Review Findings

2010 009

Requirement/Guidance Areas

27 States Reviewed | 26 States Reviewed - |32 Statgs Reviewed

Stétutes, Regulations,

Policies and Procedures: 4 2 7
Temporary Practice: s} o 0

National Registry: 0 0 1
Application Process: 2 4 17
Reciprocity: o} o} 0
Education: o 2 7
Enforcement: 18 19 16

2011 : 2010 o z00m
. : - 27 States Reviewed. | - 26 States Reviewed: -} - 32 States Reviewed
In Substantial Compliance 15 9 14
Not in Substantial Compliance 11 17 18
Not in Compliance 1 0 o]

The table above documents the 2009, 2010, and 2011 Compliance Review findings by
requirement and areas of guidance.

2011 2010 | 2009 | 2008 L2007
27 -States | 26 States’ ' 32 States. | 26 States - 30 States.
: “Reviewed Reviewed: | Reviewed | Reviewed | Reviewed
in Substantial Compliance 15 9 14 5 4
Not in Substantial Compliance 11 17 18 20 26
Not in Compliance 1 0 0 1 0
% In Substantial Compliance 56% 35% 44% 18% 13%
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Completed Tasks
Title X1 as Summary of Task(s) Current Status
Amended

§ 1104 (b) ASC to hold meetings in e  Completed.

Open Meetings public. * Open Meetings began July 2010.
Notice of meetings to be * ASC Rules of Operation/Policies &
published in the Federal Procedures amended December 2010.
Register.
Amend ASC Rules of
Operation and Policies &
Procedures.

§ 1109 (a) Issue ASC Bulletin to States to | « Completed.

Registry Fees implement. ASC Bulletin issued October 14, 2010.

Modified Amend Rules of Operation. * AMC Registry fees will follow timeline

of AMC registration with States.

§ 1011 CFPB and the FHFA added as e Completed.

Amendments to ASC member agencies. o FHFA designated member representative

Appraisal Requires one ASC member be in November 2010.

Subcommittee a licensed or certified appraiser | o CFPB designated member representative
or hold a professional in November 2011,
designation.

§ §1116 (¢) Issue ASC Bulletin to Statesto | » Completed.

Criteria implement. ¢ ASC Bulletin issued March 18, 2011.
AQB Criteria mandatory for e Ongoing ASC monitoring of State
State Licensed Appraisers, and Programs.
Trainee and Supervisory
Appraisers.

§1118 Issue ASC Bulletin to Statesto | » Completed.

Monitoring of State implement requirement for o ASC Bulletin issued March 18, 2011.

Appraiser State Programs to maintain o Ongoing ASC monitoring of State

Certifying and adequate funding and staffing Programs.

Licensing to carry out Title XI-related

Agencies duties.

§ 1122 (b) Issue ASC Bulletin to Statesto | » Completed.

Reciprocity implement new reciprocity * ASC Bulletin issued March 18, 2011.
requirements. * Ongoing ASC monitoring of State

Programs.

§ 1122 (h) Encourage States to accept e Completed.

Appraiser courses approved by the AQB o ASC Bulletin issued March 18, 2011.

Education Course Approval Program. e Ongoing as part of Compliance Review.

Issue Bulletin to States.
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Title XI as Summary of Task(s) Current Status

Amended
§ 1103 (a) Transmit Annual Report to 2011 Report submitted timely.
Annual Report Congress June 15. 2010 Report submitted timely.
§ 1122(i) ASC to determine whether January 12, 2011, ASC determined no
Appraisal hotline exists that satisfies hotline exists to satisfy provisions of

Complaint Hotline

provisions of Dodd-Frank Act.
If ASC determines no such
hotline exists, ASC to establish
and maintain appraisal
complaint national hotline.

Dodd-Frank Act.

Hotline deployment plan approved
November 2011.

Website and call center in final stages of
development.

Interagency working group finalizing
agency processing of complaints and
information sharing.

Phase One launch anticipated prior to
end of 2012, Launch date dependent on
agencies' readiness.

(Not Tide XI)
Dodd-Frank Act
§ 1476

GAOQ Study

GAO study required.

Study completed.

ASC addressing 3 GAO
recommendations.

Recommendations to be addressed prior
to end of 2012.

§ 1118

Monitoring of State
Appraiser
Certifying and
Licensing
Agencies

Interim sanction authority to
remove appraisers from the
National Registry for up to 90
days; due process
considerations addressed in
revised Policy Statements.

Draft revised Policy Statements in
process.

Publish Policy Statements for comment
in Federal Register w/in 30 days.

§ 1109 (b)
Grants and Reports

Make grants to State agencies
in accordance with policies to
be developed by the ASC to
support State Program
compliance with Title X1.

Currently providing funding for State
Investigator Training through the
Appraisal Foundation grant process.
Draft policies for additional grant
activities in progress.

Hiring of grant specialist in progress
Ongoing development of State grant
policies anticipated.
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Regulations

Title X1 as Summary of Task(s) Current Status
Amended
§ 1122 (») e Issue ASC Bulletin to Statesto | e Currently, ASC staff gathers information
Appraiser implement. from State Programs regarding laws,
Independence « Monitor State Programs to regulations and policies in place
Monitoring determine if policies, practices governing appraiser independence
and procedures are consistent during the Compliance Review.
with maintaining appraiser ® ASC Bulletin to be issued during
independence, and whether ¥Y2013 to formalize ASC monitoring
State has adopted and function.
maintains laws, regulations
and policies aimed at
maintaining appraiser
independence.
§ 1106 » Regulatory authority granted in | o Initial research on rulemaking (APA)

the following areas:

(1) temporary practice;

(2) National Registry;

(3) information sharing; and
(4) enforcement.

ASC shall establish an
advisory committee to support
development of regulations.

and advisory committee (FACA)
completed,

e Preliminary fiscal analysis on advisory
committee completed.

e ASC will form advisory committee once
the need for specific rulemaking is
identified.

Title XI as Summary of Task(s) Current Status
Amended
§ 1124 e Issue ASC Bulletin to States e DFA Interagency Group to prescribe
Appraisal implement. regulations by January 21, 2013.
Management * Monitor States' adoption and Once regulations are in final form and
Companies implementation of minimum implemented by States, ASC will begin
(AMCs) requirements established by monitoring function.
DFA Interagency Group for
registration of AMCs.
§ 1109 (a) e Issue ASC Bulletin to Statesto | « DFA Interagency Group to prescribe
State Agency implement. regulations by January 21, 2013.
Reporting e New reporting requirements for Once regulations are in final form and

AMCs.

implemented by States, ASC will begin
monitoring function,
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Statement of

Donald T. Redgers, President
Association of Appraiser Regulatory Officials (AARO)

Before the
Subcommittee on Insurance, Housing and Community Opportunity
U.S. House of Representatives

June 28, 2012

Introduction

Chairwoman Biggert, Ranking Member Gutierrez, and Members of the House Financial Services
Subcommittee on Insurance, Housing and Community Opportunity, I thank you for the
opportunity to testify today on Appraisal Oversight and Regulation.

My name is Donald T. Rodgers, and [ am the Executive Director of the North Carolina Appraisal
Board. I am currently the President of the Association of Appraiser Regulatory Officials
(AARO). AARQ is an organization which represents the real estate appraiser licensing and
certification agencies of U.S. States and Territories.

The mission of the Association of Appraiser Regulatory Officials is to improve the
administration and enforcement of real estate appraisal laws in member jurisdictions. AARO

does this in four ways:

Facilitating communication and cooperation between and among appraiser regulatory
officials and others concerned with appraiser and appraisal issues.

Conducting research and obtaining information relative to appraisal matters.

Participating in educational programs on appraisals and assisting with instructions,
administration, and regulation of appraisal education for regulatory officials and others. In
addition, AARO continually strives toward raising the level of competence and

professionalism of all appraiser regulatory officials.

Developing and encouraging cooperation with all other organizations whose objective is
similar in nature to its objectives and purposes.

My testimony today will focus on issues that are particularly relevant to state regulatory officials.
Challenges Facing State Appraisal Boards
Enforcement

States established appraiser licensing and certification programs as a result of the Financial
Institution Reform, Recovery and Enforcement Act (FIRREA) of 1989. These agencies issue
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appraiser licenses and certifications to those individuals who possess the education and
experience requirements promulgated by the Appraiser Qualifications Board of The Appraisal
Foundation. The agencies also oversee compliance by appraisers with the Uniform Standards of
Professional Appraisal Practice (USPAP), state law and agency rules. These programs have
been set up in a variety of ways; however, most fall into one of the following categories. Some
states have an umbrella licensing agency that handles all occupational licenses for the state.
Others have a stand-alone agency that handles real estate broker and/or appraiser licensing.
Finally, there are states, such as North Carolina, that have an autonomous board set up by statute.

Appraisal boards are funded in different ways. In an umbrella agency, licensing fees are sent to
the state, and the state manages its personnel and funds its operation. In a stand-alone agency,
fees are collected by the state and the agency then receives an appropriation to meet its budgetary
needs. Most autonomous boards keep the fees they receive, and do not receive any state funding.
Since there are territories and small states that have a few hundred or fewer appraisers, while one
state has over ten thousand, the large disparity in the numbers of appraisers makes it difficult to
establish one method to operate state appraisal programs.

There are also different approaches with regard to staffing. Most programs have an administrator
or executive director that manages day-to-day operations; however, based on the number of
appraises licensed by the board, it may be necessary for the administrative staff to manage
multiple licensing programs to maximize economies of scale. States also use different
approaches for investigations. Some have a pool of investigators available to all licensing boards.
Others contract with appraisers on a per-case basis to assist staff. Some appraisal boards have
staff investigators who in some cases are former law enforcement officers, while other states use
appraisers who have been trained in investigations. State programs generally have legal
representation provided by their state attorney general’s office. Some of these attorneys are
assigned on a per-case basis, while others provide a part time or full time attorney that deals
solely with appraisal board cases. Attorneys who are not assigned solely to the appraisal board
may have a case load involving cosmetologists, funeral homes and plumbers in addition to
appraisers. Boards who have administrators, investigators and attorneys who are not trained in
real estate appraisal are dealing with specific standards of practice and appraisal methodology.
Even though they may obtain training in appraisal standards and methodology, it is difficult to
sustain a level of competence when not dealing with these types of cases on a full-time basis.

State legislatures do not understand that appraisal boards have requirements that other
occupational licensing boards do not have. For example, the Appraisal Subcommittee (ASC)
issues Policy Statements that reflect the general framework they use when they review a state for
compliance with Title X1. Policy Statement 10 states that “State agencies need to process
complaints of appraiser misconduct or wrongdoing on a timely basis. Absent special documented
circumstances, final State agency administrative decisions regarding complaints should occur
within one year of the complaint filing date.” States where the appraiser program is housed
within an umbrella agency may not be able to comply as they are not provided with sufficient
resources to resolve cases. Often state officials do not understand why this one licensing agency
must be given priority when the state’s backlog for other occupations is just as great. Although
the ASC often points out that it is a state issue and not just an agency issue, when states are
facing the significant funding problems that they have today, appraiser programs may face a
reduction in funds and may be subject to having their funds swept into the state treasury for other
uses.
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Difficulty Detecting IFraud

Like most regulatory agencies, appraisal boards respond to complaints; they don’t generally
initiate investigations. An appraisal is an opinion of value, and it is difficult to dispute someone’s
opinion. Appraisal fraud involves the intent to deceive someone in the making of an appraisal, or
at least some evidence of conspiracy. It is nearly impossible to prove an appraiser’s intent to
defraud by looking at an appraisal report. For that reason, law enforcement officials have often
shied away from involving appraisers in a civil or criminal fraud case. In addition, to get them to
pursue such a case, a fairly high financial threshold of harm must be present. They are more
likely to pursue other players in a fraud scheme, such as mortgage brokers, developers and
attorneys.

Several states have created or participate in task forces to deal with mortgage fraud. These task
forces have banking, appraisal and real estate regulators, as well as state and federal law
enforcement. This helps the members identify common participants in different fraud schemes,
and to offer support to each other in prosecution of these individuals. State and federal law
enforcement agencies, however, often are not able to share information with state appraisal
boards and other regulators due to confidentiality laws and the concern that their investigation
could be compromised. As a result, the task force is more beneficial to law enforcement in
obtaining information than it is to regulators in the investigation of their own cases.

A big obstacle for appraisal boards is that often problems with loans and appraisals do not
emerge until several years after a loan was made, when properties go into foreclosure or
homeowner attempts to sell or refinance. It becomes more difficult to investigate an appraisal
when a significant amount of time has passed, as an appraisal is an opinion of value as of a
specific date in time. There may be changes in the property’s condition and in market forces;
also, data available to the appraiser at the time of the appraisal may no longer be available, and
the appraiser may have destroyed his records (USPAP only requires that an appraiser keep his
records for five years). Complaints were often not originated at the time the appraisal was
performed, as many of the participants who are now complaining about low appraised values did
not see a problem when values were meeting or exceeding sales prices.

Appraisers found to be involved in mortgage fraud schemes often didn’t realize what they had
gotten into. They may have drawn into schemes orchestrated by other unscrupulous players who
withheld information from them or deliberately gave them erroneous information. Often they did
not receive any additional fee or payment for participating in a fraud scheme; they were brought
into it with the promise of a number of future assignments. In one instance in North Carolina,
the investigator discovered that the appraiser had received a large payment that was noted on the
HUD-1 settlement statement. This helped the appraisal board revoke the appraiser’s license, and
they were successfully prosecuted in federal court; however, it is seldom that this type of
“smoking gun” is present. Although there is always a potential for mortgage fraud, the
significant increase in scrutiny in underwriting of appraisals makes it difficult to perpetrate many
of these schemes; however, it has also resulted in tightened guidelines for appraisers and loan
requirements for borrowers.

Appraisal Management Companies

Appraisal management companies (AMCs) have existed for many years. In March 2008, Fannie
Mae entered into an agreement with the New York Attorney General’s office to adopt certain
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policies relating to appraisals for loans delivered to them. This agreement established the Home
Vatuation Code of Conduct (HVCC). As part of the HVCC, loan originators on commission
were forbidden from selecting an appraiser for a particular appraisal assignment or from having
any substantive communications with an appraiser relating to valuation, including ordering or
managing an appraisal assignment. As a result of the HVCC, many more AMCs were
established, and appraisers performing appraisals for residential loans were, for the most part,
required to sign up with AMCs in order to obtain assignments. It is our understanding that in
some cases, the AMCs were established or operated by former mortgage brokers or appraisers
who had been sanctioned or lost their license to practice. There were no laws or regulations in
place that prohibited these individuals or those with criminal backgrounds from setting up and
managing these companies, even as they became such an integral part of the mortgage process.

As a result of the Dodd-Frank Wall Street Reform and Consumer Protection Act, all states will
now have to register and supervise AMCs. A majority of states already have implemented a
registration program, and issues have begun to surface. One is how to determine whether a
company actually is an AMC. There are several electronic or portal companies that recruit,
manage, send assignments, review appraisals, send appraisals back to the appraiser for changes,
and transmit payment to the appraiser. Many traditional appraisal firms use subcontractors to
perform assignments rather than have appraisers employed by the company. This has raised the
issue as to whether these appraisal firms are acting as an AMC and must be registered as one.
Various state legislatures have taken a strict view and required appraisal companies to register,
while others have tried to limit registration to those who perform the full spectrum of appraisal
management functions. In discussion with the staff of the Consumer Financial Protection Bureau
(CFPB), it was obvious that it is very difficult to define an AMC for purposes of legislation and
rulemaking.

Although AMCs do largely create the firewall envisioned by the HVCC, it has created the
situation where it is hard for consumers, real estate brokers, builders and other users of appraisal
services to provide necessary information to the appraiser and to express concerns with the
appraisal itself. As AMCs have become more an integral part of the appraisal process, many
consumers do not understand or are not aware of their role. Consumers may pay the AMCs
invoice, which they consider to be substantial for an appraisal, but they do not understand that
the appraiser receives only a part of that payment. It is not uncommon for AMCs to prohibit
appraisers from speaking with any parties to the process, such as brokers, builders or borrowers.
After the inspection is performed and the appraisal is transmitted to the AMC, the AMC may
send the appraiser several requests for information, which can delay the transmission of the final
appraisal to the lender. These situations increase consumer frustration, and this hostility is
directed towards the appraiser. As a result of this misunderstanding, a consumer may file a
complaint with the appraisal board.

Appraisers have their own concerns in dealing with AMCs. One AMC has numerous pages of
instructions to the appraiser as to how to perform the appraisal. Another AMC tells appraisers
what to wear when inspecting properties. Some appraisers are receiving assignments to appraise
properties that are out of their market area. Even though they are required by USPAP to be or to
become geographically competent to perform an appraisal, they feel pressured to accept these
assignments in order to continue to receive work from the AMC, as well as the financial pressure
of needing the income from these assignments. Some AMCs are slow to pay appraisers, even
when faced with state laws giving them time limits for payment. There are instances where an
AMC will automatically remove an appraiser from their panel if the appraiser has any form of
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disciplinary action, including a reprimand or the requirement of additional education which is
based on a technical violation of a state’s rules. Appraisers who do not comply with the AMC’s
requirements or who complain against an AMC fear removal from the AMC panel, which could,
in turn, limit their ability to receive work from other AMCs and result in a large loss of income.

State appraiser boards have their own issues with oversight of AMCs. An overlying problem for
boards is that they must license two entities, appraisers and AMCs, whose interests are ofien at
odds. Each group may attempt to get legislators and state boards to adopt laws and enact rules
that impact the other’s ability to function. Most state legislation to date focuses on registration of
AMCs, not regulation. Boards have limited ability to oversee the functions of an AMC unless
there is evidence of a violation of appraiser independence. When complaints are received, it will
likely be difficult for agencies with limited funds and personnel to investigate corporations that
usually are not domiciled within their state. For example, in North Carolina, there are 144 AMCs
registered, but only 6 are headquartered in the state.

Hopefully, once rules are adopted by the CFPB and minimum requirements for states are defined
by the Appraisal Subcommittee, many of these issues with regard to AMCs will become clearer.

Oversight of Alternative Valuation Services

Automated Valuation Models (AVMs), Broker Price Opinions (BPOs) and other evaluation
products are generally not regulated by appraiser licensing boards, unless they are performed by
an appraiser in violation of state licensing laws. In many instances consumers do not realize the
difference between these products and may think they are receiving an appraisal, when an
appraiser is not actually involved in the process. The North Carolina Appraisal Board received a
complaint from a consumer earlier this year regarding what she thought was an appraisal. The
letter valuing property gave her an estimate of what the property was worth, and she was charged
$450 for the valuation. It turned out that this was not an appraisal, but was a statement of worth
from a real estate broker. Although the Appraisal Board referred this matter to the North
Carolina Real Estate Commission, there are currently no standards of practice for BPOs and
there is limited authority to discipline brokers for errors in the development of a value.

Some states have no restrictions on the preparation or use of BPOs, while others have laws that
severely limit the use of BPOs to traditional brokerage services such as listing or selling
properties. If a BPO is not done by an appraiser, state appraisal boards don’t regulate this
product and there is no requirement that the person performing the BPO conform to the Uniform
Standards of Professional Appraisal Practice (USPAP). Many states that allow BPOs have no
minimum education or experience requirements to perform this service, and have not adopted
guidelines or standards for brokers to follow in the preparation of this product. BPOs and other
alternative valuation products, therefore, are not sufficiently regulated.

Potential Improvement to the Appraisal Regulatory System
What Works Well

In order to look at where the system can be improved, it is helpful to look at what elements are
working well. There have been several joint efforts of the three components of the regulatory
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structure (state appraisal boards, the Appraisal Subcommittee and The Appraisal Foundation).
Some of these are:

* Aninvestigator training program was presented to state regulators at no cost to their
agencies. This program was developed by AARO members, administered by The
Appraisal Foundation and funded by the ASC.

s A task force of these three groups explored issues surrounding the supervision of trainees.
Since that time the Appraiser Qualifications Board (AQB) of The Appraisal Foundation
has developed criteria that will be mandatory for states in licensing and overseeing
trainees and their supervisors as of January 2015.

s Another task force of the three groups developed a Voluntary Consistent Enforcement
Matrix to provide guidance to states as to how various types of USPAP violations could
be sanctioned.

¢ The groups developed, filmed and have made available to states a Mock Administrative
Hearing as an education tool for appraisal board members and staff. This hearing was
done at an AARQ conference with many state regulators in attendance.

» The ASC and The Appraisal Foundation have made themselves freely available to AARO
conferences and meetings.

e The Appraisal Foundation has scheduled meetings of its boards (the Appraisal Standards
Board and the Appraiser Qualifications Board) in conjunction with AARO meetings in
order to allow state regulators to attend the meeting and encourage participation in
AARO.

e The Appraisal Foundation also put together a State Regulators Advisory Group (SRAG)
in order to provide direct input to the Foundation. The SRAG meeting is another
opportunity for the three groups to work together as the ASC participates in that meeting
as well. These meetings are also held in conjunction with AARO conferences.

s The Appraisal Foundation issues exposure drafts and requests comments when there are
proposed changes to USPAP or the appraiser qualification criteria. This results in these
being thoroughly vetted and minimizes unintended consequences.

e The ASC provides assistance to states as needed when the states are drafting rules, and
when there are potential changes in legislation that could impact the state’s ability to
comply with FIRREA.

Suggestions for Improvement

After twenty vears of the current system which combines private policy, state enforcement and
federal oversight, several areas have shown need for improvement. A few of the larger issues
are:

¢ A representative of the appraisal industry and/or the appraiser regulatory community
should be given a seat on the Appraisal Subcommittee. There should also be an appraiser
regulator on both the Appraiser Qualifications Board and Appraisal Standards Board of
The Appraisal Foundation. Having a state regulator on these groups will allow them to
receive direct input as to how their decisions will affect implementation and enforcement
of requirements.

e Explore the possibility of having a national repository for each appraiser’s records. This
would include qualifying education, continuing education, the date and types of
examinations passed, a comprehensive background check and licensing history, including
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documentation of any disciplinary action. This could be accomplished either through
expansion of the ASC National Registry database or a system similar to the National
Mortgage Licensing System. An appraiser should only have one record on the National
Registry, not a separate one for each state in which the appraiser is licensed and for each
credential which the appraiser has held. A similar repository should be established for
appraisal management companies (AMCs). Funding for developing and administering
such a system may be available through grants from the ASC or as part of a state’s
licensing and renewal process.

Current ASC meeting procedures do not encourage attendance by the public and should
be changed. In the past, a large portion of each meeting was held in closed session.
Recently the meetings have become more open, but there are still impediments to the free
flow of information to the ASC at their meetings. Anyone wishing to attend must
preregister in advance. Participants must have a valid government issued photo
identification, and go through a security screening, in addition to being personally
escorted to and from the meeting area. Although it is understandable that some level of
security is necessary, meetings should not be held in buildings that require this procedure.
These are public meetings, and the public should not be discouraged from attending, even
if they choose to attend without advance registration. Registration could be required to
address the ASC.

There needs to be a method where a state can ask the ASC for guidance without fear of
repercussions. A state may be reluctant to request assistance or information out of
concern that asking a question will be flagged for the next ASC review of the state. It is
possible that a state could have had several reviews, but if something is later discovered
and the state asks for guidance, the ASC will still cite this as an area of concern in a
future review. State boards and appraisers should be able rely on their procedures if a
review have found them to be in compliance. If the ASC later determines the state’s
rules are out of compliance, the state should be able to correct the issue without a finding
against the state and the potential removal or suspension of an appraiser’s credential.
Policies that are necessary for consistency across states must be mandatory by federal
law. The development of a universal complaint form and of an AMC application form
have been discussed, but will be difficult to achieve absent a federal mandate that all
states accept a particular form. Some states require that a complaint be notarized and
completed on a state-specific form, while others can accept anonymous complaints. If
universal forms are truly essential for the oversight of appraisal regulation, this needs to
be addressed in federal law. This issue also applies to reciprocity where there are clear
mandates for temporary practice, but no such requirements for reciprocal licenses.

The policies and procedures of the ASC need to be more transparent. There is little or no
input allowed by stakeholders, such as state regulatory officials and the appraisal
industry. The Appraisal Foundation’s Boards, the AQB and the ASB, each have a lengthy
and thorough exposure draft and comment system where comments are actively solicited
and revised drafts are issued for further comment. ASC Policy Statements, bulletins,
memoranda and review criteria should have similar exposure and comment. Currently,
we understand that ASC Policy Statements are under review and are in the process of
being changed. Although this process has been underway for several months, states and
members of the appraisal industry still have not had the opportunity to see a draft or to
have an opportunity to comment.
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The Appraisal Subcommittee

The Dodd-Frank Wall Street Reform and Consumer Protection Act has given the ASC more
enforcement tools, the ability to make grants to the states, and oversight of the AMC registration
process. The lack of enforcement tools was a serious omission from FIRREA and created a
situation where derecognition was the only penalty available to the ASC for violations. Given the
devastation it would have had to a state’s real estate industry, the ASC has never used this tool,
and states have realized that such drastic a measure was unlikely to be utilized. Now that the
ASC has these new tools, it remains to be seen what effect this will have on the oversight of the
state appraiser programs.

Thank you again for the opportunity to testify before you today. I will be glad to answer any
questions.
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RESIDENTIAL APPRAISALS

Regulators Should Take Actions to Strengthen
Appraisal Oversight

What GAO Found

Data GAQ obtained from Fannie Mae and Freddie Mac (the enterprises) and five
of the largest mortgage lenders indicate that appraisals—which provide an
estimate of market value at a point in time—are the most commonly used
valuation method for first-lien residential mortgage originations. Other methods,
such as broker price opinions and automated valuation models, are quicker and
less costly but are viewed as less reliable. As a result, they generally are not
used for most purchase and refinance mortgage originations. Although the
enterprises and fenders GAO spoke with did not capture data on the prevalence
of approaches used to perform appraisals, the sales comparison approach-—in
which the value is based on recent sales of similar properties—is required by the
enterprises and the Federal Housing Administration. This approach is reportedly
used in nearly all appraisals.

Conflict-of-interest policies have changed appraiser selection processes and the
appraisal industry more broadly, raising concerns about the oversight of
appraisal management companies (AMC), which often manage appraisals for
lenders. Recent policies, including provisions in the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-Frank Act), reinforce prior
requirements and guidance that restrict who can select appraisers and prohibit
coercion. In response o market changes and these requirements, some lenders
have turned to AMCs. Greater use of AMCs has raised questions about oversight
of these firms and their impact on appraisal quality. Federal regulators and the
enterprises said they hold lenders responsible for ensuring that AMCs’ policies
and practices meet their requirements but that they generally do not directly
examine AMCs' operations. Some industry participants voiced concerns that
some AMCs may prioritize low costs and speed over quality and competence.
The Dodd-Frank Act requires state appraiser licensing boards to supervise AMCs
and requires the federal banking reguiators, the Federal Housing Finance
Agency, and the Bureau of Consumer Financial Protection to establish minimum
standards for states to apply in registering them. Setting minimum standards that
address key functions AMCs perform on behalf of lenders could provide greater
assurance of the quality of the appraisals that AMCs provide. As of June 2012,
federat regulators had not completed rulemaking to set state standards.

The Appraisal Subcommittee (ASC) has been performing its monitoring role
under Title X! of the Financial Institutions Reform, Recovery, and Enforcement
Act of 1989 {(FIRREA), but several weaknesses have potentially limited its
effectiveness. For example, ASC has not clearly defined the criteria it uses to
assess states’ overall compliance with Title XI. In addition, Title Xi charges ASC
with monitoring the appraisal requirements of the federal banking regulators, but
ASC has not defined the scope of this function—for example, by developing
policies and procedures—and its monitoring activities have been limited. ASC
also lacks specific policies for determining whether activities of the Appraisat
Foundation (a private nonprofit organization that sets criteria for appraisals and
appraisers) that are funded by ASC grants are Title Xi-related. Not having
appropriate policies and procedures is inconsistent with federal internal control
standards that are designed to promote the effectiveness and efficiency of
federal activities.

United States Government Accountability Office
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Chairman Biggert, Ranking Member Gutierrez, and Members of the
Subcommittee:

1 am pleased to be here today to discuss our work on residential real
estate valuations and the role of the Appraisal Subcommittee (ASC) of
the Federal Financial Institutions Examination Council (FFIEC) in
monitoring requirements for real estate appraisals and appraisers.’ Real
estate valuations, which encompass appraisals and other value
estimation methods, play a critical role in mortgage underwriting by
providing evidence that the market value of a property is sufficient to help
mitigate losses if the borrower is unable to repay the loan. However,
turmoil in the mortgage market raised questions about mortgage
underwriting practices, including the quality and credibility of some
valuations. An investigation into industry appraisal practices by the New
York State Attorney General led to an agreement in 2008 between the
Attorney General, Fannie Mae and Freddie Mac (the enterprises}, and the
Federal Housing Finance Agency (FHFA), which regulates the
enterprises, that included the Home Valuation Code of Conduct (HVCC).2
HVCC set forth certain appraiser independence requirements for loans
sold to the enterprises and took effect in 2009. Although the Dodd-Frank
Wall Street Reform and Consumer Protection Act (Dodd-Frank Act)
declared HVCC no longer in effect, it codified several of HVCC'’s
provisions.® The Dodd-Frank Act also amended Title XI of the Financial

'FFIEC is a formal interagency bady empowered to prescribe uniform principles,
standards, and report forms for the federal examination of financial institutions by the
Board of Governors of the Federal Reserve System, the Federal Deposit insurance
Corporation, the National Credit Union Administration, the Office of the Compiroller of the
Currency, and the Bureau of Consumer Financial Protection and to make
recommendations to promote uniformity in the supervision of financial institutions.

2The enterprises purchase mortgages that meet specified underwriting criteria from
approved lenders. The enterprises bundle most of the mortgages they purchase into
securities and guarantee the timely payment of principat and interest to investors in the
securities. On Septernber 6, 2008, the enterprises were placed under federal
conservatorship out of concern that their deteriorating financial condition and potential
default on $5.4 tritlion in outstanding financial obligations threatened the stability of
financial markets.

3pub. L. No. 111-203. Congress enacted the Dodd-Frank Act in July 2010. The Dodd-
Frank Act stated that HVCC ceased to be effective as of the date the Board of Governors
of the Federal Reserve System (Federal Reserve) issued interim final rules covering
appraiser independence. Dodd-Frank Act § 1472(a) (codified at 15 U.S.C. § 1639(}).
The Federal Reserve issued these rules on October 28, 2010. 76 Fed. Reg. 66554. The
enterprises have incorporated many of the other provisions of HVCC into their
requirements.
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Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA),
which made reforms to address the quality of appraisals and appraiser
qualifications and created ASC to monitor Title XI's implementation.
Among other things, the Dodd-Frank Act gave ASC additional
responsibilities and authorities.

The Dodd-Frank Act alse directed us to perform two studies concerning
real estate appraisals.® The first, which we issued in July 2011, included
an examination of real estate valuation methods, including appraisals,
and conflict-of-interest and appraiser-selection policies.® The second,
which we issued in January 2012, included an assessment of ASC'’s
monitoring functions and discussed challenges that ASC faces in
implementing its new responsibilities and authorities.®

My statement today is based on information from those two reports.
Specifically, | will discuss (1) the use of different valuation methods for
single-family residential mortgages and the advantages and
disadvantages of each method, (2) policies on appraiser conflict-of-
interest and selection and views on the policies’ impact on industry
stakeholders and appraisal quality; and (3) ASC’s performance of its Title
Xl functions that existed prior {o the Dodd-Frank Act and challenges that it
faces in implementing additional responsibilities under the act. To do this
work, we analyzed proprietary data we obtained from the enterprises,
tenders, and a mortgage technology company on the use of different
valuation methods and appraisal approaches.” We reviewed academic
and industry literature on real estate valuation and examined federal
regulations and policies, as well as lenders’ and appraisal management
companies’ (AMC) internal policies on and procedures for selecting

“Dodd-Frank Act § 1476.

SGAQ, Residential Appraisals: Opportunities to Enhance Oversight of an Evolving
industry, GAO-11-6563 (Washington, D.C.: July 13, 2011).

SGAO, Real Estate Appraisals: Appraisal Subcomimit Needs to Improve Monitoring
Procedures, GAC-12-147 (Washington, D.C.: Jan. 18, 2012).

"See GAO-11-653 for more information about the data we obtained for this study.
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appraisers.® We also reviewed ASC’s policies and procedures, including
its rules of operation, policy and procedures manual, Title X! policy
statements, and compliance review manual. In addition, we reviewed
ASC records such as its annual reports to Congress, board-meeting
minutes, state compliance review reports, and grant documents. We
interviewed a broad range of appraisal and mortgage industry participants
and stakeholders, including officials from the enterprises, FHFA, the
federal banking regulatory agencies, and ASC. Additionally, prior to this
hearing, we interviewed federal regulators to update the status of our
recommendations. The work that this statement is based on was
performed from July 2010 to June 2012 in accordance with generally
accepted government auditing standards. Those standards require that
we plan and perform the audit to obtain sufficient, appropriate evidence to
provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a
reasonable basis for our findings and conclusions based on our audit
objectives.

Background

Before originating a residential mortgage loan, a lender assesses its risk
through the underwriting process, in which the lender generally examines
the borrower's credit history and capacity to repay the mortgage and
obtains a valuation of the property that will be the loan’'s collateral.
Lenders need to know the property’s market value, or the probable price
that the property shouid bring in a competitive and open market, in order
to provide information for assessing their potential loss exposure if the
borrower defaults.® Real estate can be valued using a number of
methods, including appraisals, broker price opinions (BPO), and
automated valuation models (AVM). Appraisals are opinions of value
based on market research and analysis as of a specific date. Appraisals

5The Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub. L. No. 111-203)
defines an AMC as a third party that oversees a network or panel of more than 15
appraisers within a state or 25 or more appraisers nationally in a given year and has been
authorized by lenders to recruit, select, and retain appraisers; contract with appraisers fo
perform appraisal assignments; manage the process of having an appraisal performed; or
review and verify the work of appraisers. Dodd-Frank Act § 1473(f)(4) (codified at 12
U.S.C. § 3550(11)).

9The enterprises and federalf banking regulators define market value as the most probable
price that a property should bring in a competitive and open market under all conditions
requisite to a fair sale, the buyer and seller each acting prudently and knowledgeably, and
assuming the price is not affected by undue stimuius.
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are performed by state-licensed or -certified appraisers who are required
to follow the Uniform Standards of Professional Appraisal Practice
(USPAP)."™ A BPO is an estimate of the probable selling price of a
particular property prepared by a real estate broker, agent, or
salesperson rather than by an appraiser. An AVM is a computerized
model that estimates property values using public record data, such as
tax records and information kept by county recorders, multiple listing
services, and other real estate records. !

In 1986, the House Committee on Government Operations issued a
report concluding that problematic appraisals were an important
contributor to the losses that the federal government suffered during the
savings and loan crisis.'? The report stated that hundreds of savings and
loans chartered or insured by the federal government were severely
weakened or declared insolvent because faulty and fraudulent real estate
appraisals provided documentation for loans larger than what the
collateral’s real value justified. In response, Congress incorporated
provisions in Title Xt of FIRREA that were intended to ensure that
appraisals performed for federally related transactions were done (1) in
writing, in accordance with uniform professional standards, and (2) by
individuals whose competency had been demonstrated and whose
professional conduct was subject to effective supervision. ™

Various private, state, and federal entities have roles in the Title Xi
regulatory structure:

« The Appraisal Foundation. The Appraisal Foundation is a private not-
for-profit corporation composed of groups from the real estate industry
that works to foster professionalism in appraising. The foundation

10USPAP covers both the principies appraisers must apply in developing appraisals and
the information the appraisal report must contain.

A muttiple listing service is a database set up by a group of real estate brokers to
provide information about properties sold and for sale,

2House Committee on Government Operations, Impact of Appraisal Problems on Real
Estate Lending, Mortgage Insurance, and Investment in the Secondary Market, 99th
Cong., 2nd sess., 1986, H. Rep. 99-891, 4-6.

312 U.S.C. §§ 3331, 3339-3345. Federally related transactions are real estate

transactions that require the services of an appraiser and involve financial institutions
regulated by the federal government.

Page 4 GAO-12-8407
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sponsors two independent boards with responsibilities under Title XI.
The first of these, the Appraisal Standards Board, sets rules for
developing an appraisal and reporting its results through USPAP. The
second board, the Appraiser Qualifications Board, establishes the
minimum qualification criteria for state certification and licensing of
real property appraisers. ™ The foundation is funded primarily by sales
of publications but aiso receives an annual grant from ASC.

« State-level regulatory entities. Title Xl relies on the states to (1)
implement the certification and licensing of all real estate appraisers
and (2) monitor and supervise appraisers’ compliance with appraisal
standards and requirements. To assure the availability of certified and
licensed appraisers, all 50 states, the District of Columbia, and four
U.8. territories have adopted structures to regulate and supervise the
appraisal industry. ™ These structures typically consist of a state
regulatory agency and a board or commission that establish
requirements for education and experience, consistent with or in
excess of Appraiser Qualifications Board criteria; license and certify
appraisers; and monitor and enforce appraiser compliance.

« Federal banking regulators. Title Xl places responsibility for regulating
appraisals and "evaluations” performed in conjunction with federally
related transactions with the Board of Governors of the Federal
Reserve System (Federal Reserve), Federal Deposit Insurance
Corporation (FDIC), Office of the Comptroller of the Currency (OCC),
and the National Credit Union Administration (NCUA)."® To meet this
responsibility, these financial institution regulators have established
requirements for appraisals and evaluations through regulations and
have jointly issued Interagency Appraisal and Evaluation Guidelines.
The federal regulators have developed procedures for examining the
real estate lending activities of regulated institutions that include steps

W ertified appraisers are quafified to appraise properties of greater complexity and value
than licensed appraisers and must meet higher requirements for education and
experience.

"5The four territories are Guam, Northern Mariana Istands, Puerto Rico, and the Virgin
islands.

®Evaluations are estimates of market value that do not have to be performed by a state-
licensed or -certified appraiser. The federal banking regulators permit evaluations to be
performed (consistent with safe and sound tending practices) in certain circumstances,
suich as mortgage transactions of $250,000 or less that are conducted by regulated
institutions.
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for assessing the completeness, adequacy, and appropriateness of
these institutions’ appraisal and evaluation policies and procedures,

« Appraisal Subcommittee. ASC has responsibility for monitoring the
implementation of Title Xi by the private, state, and federal entities
noted previously. Among other things, ASC is responsible for (1)
monitoring and reviewing the practices, procedures, activities, and
organizational structure of the Appraisal Foundation—including
making grants to the Foundation in amounts that it deems appropriate
to help defray costs associated with its Title X! activities; (2)
monitoring the requirements that states and their appraiser regulatory
agencies establish for the certification and licensing of appraisers; (3)
monitoring the requirements established by the federal banking
regulators regarding appraisal standards for federally related
transactions and determinations of which federally related
transactions will require the services of state-licensed or -certified
appraisers; and (4) maintaining a national registry of state-licensed
and -certified appraisers who can perform appraisals for federally
related transactions. Among other responsibilities and authorities, the
Dodd-Frank Act requires ASC to implement a national appraisal
complaint hotline and provides ASC with limited rulemaking authority.
To carry out these tasks, ASC has 7 board member positions and 10
staff headed by an Executive Director hired by the board. Five of the
board members are designated by the federal agencies that are part
of FFIEC—the Bureau of Consumer Financial Protection (also known
as the Consumer Financial Protection Bureau or CFPB), FDIC, the
Federal Reserve, NCUA, and OCC. The other two board members
are designated by the U.S. Department of Housing and Urban
Development (HUD)—which includes the Federal Housing
Administration (FHA)—and FHFA. ASC is funded by appraiser
registration fees that totaled $2.6 million in fiscal year 2011.

The Widespread Use
of Appraisals for
Mortgage Originations
Reflects Their
Advantages Relative
to Other Valuation
Methods

Available data and interviews with lenders and other mortgage industry
participants indicate that appraisals are the most frequently used
valuation method for home purchase and refinance mortgage
originations. Appraisals provide an opinion of market value at a point in
time and reflect prevailing economic and housing market conditions. Data
provided to us by the five largest lenders (measured by dollar volume of
mortgage originations in 2010) show that, for the first-lien residential
maortgages for which data were available, these lenders obtained
appraisals for about 90 percent of the mortgages they made in 2009 and
2010, including 98 percent of home purchase mortgages. The data we
obtained from lenders included mortgages sold to the enterprises and
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mortgages insured by FHA, which together accounted for the buik of the
mortgages originated in 2009 and 2010. The enterprises and FHA require
appraisals to be performed for a large majority of the mortgages they
purchase or insure. For mortgages for which an appraisal was not done,
the lenders we spoke with reported that they generally relied on validation
of the sales price (or Joan amounts in the case of refinances) against an
AVM-generated value, in accordance with enterprise policies that permit
this practice for some mortgages that have characteristics associated with
a lower default risk.

The enterprises, FHA, and lenders require and obtain appraisals for most
mortgages because mortgage industry participants consider appraising to
be the most credible and reliable valuation method, for a number of
reasons. Most notably, appraisals and appraisers are subject to specific
requirements and standards. In particutar, USPAP outlines the steps
appraisers must take in developing appraisals and the information
appraisal reports must contain. It also requires that appraisers follow
standards for ethical conduct and have the competence needed for a
particular assignment. Furthermore, state licensing and certification
requirements for appraisers include minimum education and experience
criteria, and standardized report forms provide a way to report relevant
appraisal information in a consistent format.

in contrast, other valuation methods such as BPOs and AVMs are not
permitted for most purchase and refinance mortgage originations. The
enterprises do not permit lenders to use BPOs for mortgage originations
and permit lenders to use AVMs for only a modest percentage of
mortgages they purchase. Additionally, the federal banking regulators’
guidelines state that BPOs and AVMs cannot be used as the primary
basis for determining property values for morigages originated by
regulated institutions. However, the enterprises and lenders use BPOs
and AVMs in a number of circumstances other than purchase and
refinance mortgage originations because these methods can provide a
quicker, less expensive means of valuing properties in active markets.

When performing appraisals, appraisers can use one or more of three
approaches to value—sales comparison, cost, and income. The sales
comparison approach compares and contrasts the property under
appraisal with recent offerings and sales of similar properties. The cost
approach is based on an estimate of the value of the land plus what it
would cost o replace or reproduce the improvements minus depreciation.
The income approach is an estimate of what a prudent investor would pay
based upon the net income the property produces. USPAP requires
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appraisers to consider which approaches to value are applicable and
necessary to perform a credible appraisal and provide an opinion of the
market value of a particular property. Appraisers must then reconcile the
values produced by the different approaches they use to reach a value
conglusion.

The enterprises and FHA require that, at a minimum, appraisers use the
sales comparison approach for all appraisals because it is considered the
most applicable for estimating market value in typical morigage
transactions, Consistent with these policies, our review of valuation data
from a mortgage technology company—representing about 20 percent of
mortgage originations in 2010—indicated that appraisers used the sales
comparison approach for nearly all (more than 99 percent) of the
mortgages covered by these data.'” The cost approach, which was
generally used in conjunction with the sales comparison approach, was
used somewhat less often—in approximately two-thirds of the
transactions in 2009 and 2010, according to these data. The income
approach was rarely used. Some mortgage industry stakeholders have
argued that wider use of the cost approach in particular could help
mitigate what they viewed as a limitation of the sales comparison
approach. They told us that relying solely on the sales comparison
approach could lead to market values rising to unsustainable levels and
that using the cost approach as a check on the sales comparison
approach could help lenders and appraisers identify when this is
happening. For example, they pointed to a growing gap between average
market values and average replacement costs of properties as the
housing bubble developed in the early to mid-2000s. However, other
mortgage industry participants noted that a rigorous application of the
cost approach might not generate values much different from those
generated using the sales comparison approach. They indicated, for
example, that components of the cost approach—such as land value or
profit margins of real estate developers—could grow rapidly in housing
markets where sales prices are increasing. The data we obtained did not
allow us to analyze the differences between the values appraisers
generated using the different approaches.

The enterprises and lenders we spoke with did not capture data on the prevalence of
approaches used to perform appraisals.
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Contflict-of-Interest
Policies Have
Changed Appraiser
Selection Processes,
with Implications for
Appraisal Oversight

Recently issued policies reinforce long-standing requirements and
guidance designed to address conflicts of interest that may arise when
direct or indirect personal interests bias appraisers from exercising their
independent professional judgment. In order to prevent appraisers from
being pressured, the federal banking regulators, the enterprises, FHA,
and other agencies have regulations and policies governing the selection
of, communications with, and coercion of appraisers. Examples of
recently issued policies that address appraiser independence include the
now-defunct HVCC, which took effect in May 2009; the enterprises’ new
appraiser independence requirements that replaced HVCC in October
2010; provisions in the Dodd-Frank Act; and revised Interagency
Appraisal and Evaluation Guidelines from the federal banking regulators
that were issued in December 2010. Provisions of these and other
policies address (1) prohibitions against the involvement of loan
production staff in appraiser selection and supervision; (2) prohibitions
against third parties with an interest in the mortgage transaction, such as
real estate agents or mortgage brokers, selecting appraisers; (3) limits on
communications with appraisers; and (4) prohibitions against coercive
behaviors.

According to mortgage industry participants, HVCC and other factors
have contributed to changes in appraiser selection processes—in
particular, to lenders’ more frequent use of AMCs to select appraisers.
AMCs are third parties that, among other things, select appraisers for
appraisal assignments on behalf of lenders. Some appraisal industry
participants said that HVCC, which required additional layers of
separation between loan production staff and appraisers for mortgages
sold to the enterprises, led some lenders to oulsource appraisal functions
to AMCs because they thought using AMCs would allow them to easily
demonstrate compliance with these requirements. In addition, lenders
and other mortgage industry participants told us that market conditions,
including an increase in the number of mortgages originated during the
mid-2000s and lenders’ geographic expansion over the years, put
pressure on lenders’ capacity to manage appraisers and led to their
reliance on AMCs.™®

BAtthough industrywide data on lenders' use of AMCs over time are unavailable,
appraisal industry participants told us that between 60 and 80 percent of appraisals were
currently ordered through AMCs. They provided varying estimates of AMC use prior to
HVCC that ranged from 15 percent to 50 percent of mortgage originations.
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Greater use of AMCs has raised questions about oversight of these firms
and their impact on appraisal quality. Direct federal oversight of AMCs is
fimited. Federal banking regulators’ guidelines for lenders’ own appraisat
functions list standards for appraiser selection, appraisal review, and
reviewer qualifications. The guidelines also require lenders to establish
processes to help ensure that these standards are met when lenders
outsource appraisal functions to third parties, such as AMCs. Officials
from the federal banking regulators told us that they reviewed lenders’
policies and controls for overseeing AMCs, including the due diligence
performed when selecting AMCs. However, they told us that they
generally did not review an AMC’s operations directly unless they had
serious concerns about it that the lender was unable to address. In
addition, a number of states began regulating AMCs in 2009, but the
regulatory requirements vary and provide somewhat differing levels of
oversight, according to officials from several state appraiser regulatory
boards.

Some appraiser groups and other appraisal industry participants have
expressed concern that existing oversight may not provide adequate
assurance that AMCs are complying with industry standards. These
participants suggested that the practices of some AMCs for selecting
appraisers, reviewing appraisal reports, and establishing qualifications for
appraisal reviewers—key areas addressed in federal guidelines for
lenders’ appraisal functions—may have led to a decline in appraisal
quality. For example, appraiser groups said that some AMCs selected
appraisers based on who would accept the lowest fee and complete the
appraisal report the fastest rather than on who was the most qualified,
had the appropriate experience, and was famifiar with the relevant
neighborhood. AMC officials we spoke with said that they had processes
that addressed these areas of concern—for example, using an automated
system that identified the most qualified appraiser based on the
requirements for the assignment, proximity to the subject property, and
performance metrics such as timeliness and appraisal quality.

While the impact of the increased use of AMCs on appraisal quality is
unclear, Congress recognized the importance of additional AMC oversight
in enacting the Dodd-Frank Act by requiring state appraiser regulatory
boards to supervise AMCs. The Dodd-Frank Act requires the federal
banking regulators, CFPB, and FHFA to establish minimum standards for
states to apply in registering AMCs, including requirements that
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appraisals coordinated by an AMC comply with USPAP and be conducted
independently and free from inappropriate influence and coercion.’® This
rulemaking provides a potential avenue for reinforcing existing federal
requirements for key functions that may impact appraisal quality, such as
selecting appraisers, reviewing appraisals, and establishing qualifications
for appraisal reviewers. Such reinforcement could help to provide greater
assurance to lenders, the enterprises, and federal agencies of the quality
of the appraisals provided by AMCs.

To help ensure more consistent and effective oversight of the appraisal
industry, we recommended in our July 2011 report that the heads of the
federal banking regulators, CFPB, and FHFA—as part of their joint
rulemaking required under the Dodd-Frank Act—consider including
criteria for the selection of appraisers for appraisal orders, review of
completed appraisals, and qualifications for appraisal reviewers when
developing minimum standards for state registration of AMCs.? The
federal banking regulators and FHFA agreed with or indicated that they
would consider our recommendation but as of June 2012 had not issued
a rule setting minimum standards for state registration of AMCs.*!

Several Weaknesses
Have Potentially
Limited ASC’s
Effectiveness in
Performing Its Title XI
Functions

ASC has been performing its monitoring role under Title XI, but severat
weaknesses have potentially limited its effectiveness. In particular, ASC
has not fully developed appropriate policies and procedures for
monitoring state appraiser regulatory agencies, the federal banking
regulators, and the Appraisal Foundation. in addition, ASC faces potential
challenges in implementing some Dodd-Frank Act provisions.

Monitoring States’
Compliance with Title XI

ASC has detailed policies and procedures for monitoring state appraiser
regulatory programs and has issued 10 policy statements covering
different aspects of states’ implementation of Title Xl requirements. The
policy statements cover topics including submission of data to the

¥Dodd-Frank Act § 1473((2) (codified at 12 U.5.C. § 3353(a)).
2GAO-11-653.

2'CFPB did not receive a draft of our July 2011 report in time to comment on our
recommendation.
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national registry of appraisers, license reciprocity (which enables an
appraiser certified or licensed in one state to perform appraisals in other
states), and programs for enforcing appraiser qualifications and
standards. ASC primarily uses on-site reviews conducted by ASC staff to
monitor states’ compliance with the policy statements. ASC’s routine
compliance reviews examine each state every 2 years or annually if ASC
determines that a state needs closer monitoring. These reviews are
designed to encourage adherence to Title X1 requirements by identifying
any instances of noncompliance or “areas of concern” and recommending
corrective actions.?2 ASC conveys its findings and recommendations to
states through written reports. In 2010, ASC reported 34 findings of
noncompliance, the majority of which concerned weaknesses in state
enforcement efforts, such as a lack of timeliness in resolving complaints
about appraiser misconduct or wrongdoing. At the completion of each
review, ASC executive staff and board members deliberate on the
findings and place the state into one of three broad compliance
categories: “in substantial compliance,” “not in substantial compliance,”
and “not in compliance.” According to ASC, in substantial compliance
applies when there are no issues of noncompliance or no violations of
Title XI; not in substantial compliance applies when there are one or more
issues of noncompliance or violations of Title Xl that do not rise to the
level of not in compliance; and not in compliance applies when “the
number, seriousness, and/or repetitiveness of the Title Xl violations
warrant this finding.”®

We found that ASC had been using the three compliance categories in its
reports to states and annual reports to Congress (which provide
aggregate statistics on the number of states in each category). However,
it had not included the definitions of the categories in these reports or in
its compliance review manuat or policy and procedures manual, and its
definition of “not in compliance” was not clear or specific.?* As previously

22ASC defines an area of concern as one in which the state is in compliance but could
improve.

ZBecause a state only has to have one noncompliance finding to be “not in substantial
compliance,” this category can encompass a fairly wide range of performance. For
example, in 2009, states in this category had from one to seven findings of
noncompliance.

241 June 2012, ASC officials told us they had begun incorporating the definitions in ASC
reports and policies.

Page 12 GAO-12-8407
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noted, the definition states only that the category is to be used “when the
number, seriousness, and/or repetitiveness of the violations warrant this
finding” and does not elaborate on how these factors are weighed or
provide examples of situations that would meet this definition. These
shortcomings are inconsistent with our internal control standards, which
state that federal agencies should have appropriate policies and
procedures for each of their activities.? Without clear, disclosed
definitions, ASC limits the transparency of the state compliance review
process and the usefulness of information Congress receives to assess
states’ implementation of Title XI. Further, by not incorporating the
definitions into its compliance review and policy and procedures manuals,
ASC increases the risk that board members and staff may not interpret
and apply the compliance categories in a consistent manner. To address
these shortcomings, we recommended in our January 2012 report that
ASC clarify the definitions it uses to categorize states’ overall compliance
with Title XI and include these definitions in ASC’s compliance review and
policy and procedures manuals, compliance review reports to states, and
annual reports to Congress.? in June 2012, ASC officials told us that they
had developed a revised system for rating states that included five
compliance categories (ranging from excellent to poor), each with specific
criteria. They said that they would soon be publishing the compliance
categories in the Federal Register to obtain public comments and would
include the final categories in appropriate manuals and reports.

In addition to this procedural weakness, ASC has functioned without
regulations and enforcement tools that could be useful in promoting state
compliance with Title XI. Prior to the Dodd-Frank Act, Title Xl did not give
ASC rulemaking authority and provided it with only one enforcement
option—"derecognition” of a state’s appraiser regulatory program. This
action would prohibit all licensed or certified appraisers from that state
from performing appraisals in conjunction with federally related
transactions. ASC has never derecognized a state, and ASC officials told
us that using this sanction would have a devastating effect on the real
estate markets and financial institutions within the state. The Dodd-Frank
Act provides ASC with limited rulemaking authority and authorizes ASC to

ZSGAO, Standards for Intemal Controf in the Federal Govemment, GAO/AIMD-00-21.3.1
{Washington, D.C.: November 19988) and Interal Control Management and Evaluation
Tool, GAO-01-1008G (Washington, D.C.: August 2001).

BGA0-12-147,
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impose {unspecified) interim actions and suspensions against a state
agency as an alternative to, or in advance of, the derecognition of the
agency.? As of June 2012, ASC had not implemented this new
enforcement authority. ASC officials said that determining the interim
actions and suspensions they would take against state agencies wouid be
done through future rulemaking.

Monitoring the Appraisal
Requirements of the
Federal Banking
Regulators

Although Title XI charges ASC with monitoring the appraisal requirements
of the federal banking regulators, ASC has not developed policies and
procedures for carrying out this responsibility. While ASC's policy manual
provides detailed guidance on monitoring state appraiser regulatory
programs, it does not mention any activities associated with monitoring
the appraisal requirements of the federal banking regulators. Further,
ASC officials acknowledged the absence of a formal monitoring process.
The absence of policies and procedures specifying monitoring tasks and
responsibilities limits accountability for this function and is inconsistent
with federal internal control standards designed to help ensure
effectiveness and efficiency in agency operations.

According to ASC officials, ASC performs this monitoring function through
informal means, primarily through its board members who are employed
by the federal banking regulators. However, minutes from ASC’s monthly
board meetings and ASC’s annual reports to Congress indicate that the
monitoring activities of ASC as a whole have been limited. For example,
our review of board-meeting minutes from 2003 through 2010 found no
instances of the board discussing the appraisal requirements of the
federal financial regulators.?® Additionally, evidence of this monitoring
function in ASC’s annual reports is limited to a summary of any new
appraisal requirements issued by the federal financial regulators and
HUD during the preceding year.

27The act also gives ASC the authority to remove a state-licensed or -certified appraiser or
a registered AMC from the national registry on an interim basis, not fo exceed 90 days,
pending state agency action on licensing, certification, registration, and disciplinary
proceedings. In June 2012, ASC officials fold us that they had developed policies to
implement this authority and planned to publish the policies in the Federal Register to
obtain public comment.

28The minutes indicated that on at least two occasions, the HUD representative to the
ASC board provided updates on appraisal policies for morigages insured by FHA.
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Stakeholder views differ as to how to interpret the Title X! requirement
that ASC monitor the requirements established by the federal banking
regulators with respect to appraisal standards.? Specifically, some ASC
board members told us that they understand their monitoring role as
maintaining an awareness of the federal financial regulators’ appraisal
requirements. Further, one ASC board member told us that ASC’s
monitoring of the federal financial regulators was more limited than its
monitoring of states because (1) board members from the federal
financial regulatory agencies are knowledgeable of the appraisal
requirements of their agencies, (2) the federal regulators’ interagency
process for developing appraisal guidelines (in place since 1994) has
reduced the need for monitoring the consistency of guidelines across
agencies, and (3) monitoring the states’ appraiser requirements requires
in-depth review of state processes for licensing, certification, and
enforcement.

In contrast, some appraisal industry stakeholders and observers have
proposed a larger ASC role in monitoring the appraisal requirements of
the federal banking regulators. An ASC board member who conducted a
review of ASC’s operations in 2007 recommended a more structured and
active monitoring role for ASC. The board member’s report-—which the
board never officially adopted—suggested that ASC staff could be
assigned to keep abreast of federai financial regulators’ requirements and
guidelines; the staff could then assess the impact of the requirements on
ASC's operations and policies. Under this proposed recommendation,
which ASC did not implement, ASC staff would annually report the results
of this work to the ASC board members.*® A former General Counsel of
ASC told us that ASC’s monitoring role should include critically assessing
the adequacy of the federal financial regulators’ appraisal requirements
and evaluating how well the requirements are being implemented. He
indicated that such assessment might have helped federal financial
regulators and policymakers address issues such as appraiser
independence, establishing dollar-based exemptions from appraisal
requirements, and referral of Title Xi violations to state agencies. A
representative of an appraisal industry group expressed a similar view

242 U.5.C. § 3332(a)(2).
39ASC adopted some of the report’s recommendations, such as creating a Deputy

Executive Director position and allowing states to respond to preliminary compliance
review findings prior to the issuance of final reports.
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and noted that ASC's annual reports did not provide substantive analysis
or critique of federal appraisal requirements.

However, appraisal industry stakeholders aiso noted that implementing a
more expansive interpretation of ASC’s monitoring role would pose
challenges, For example, existing ASC staff may not have the capacity to
take on additional monitoring responsibilities. Even if ASC staff were able
to independently analyze the federal regulators’ appraisal requirements,
the analysis would be subject to review by the ASC board, which,
because of its composition, is not independent from the agencies that
ASC is charged with monitoring.

To better define the scope of its monitoring role and improve the
transparency of its activities, we recommended in our January 2012
report that ASC develop specific policies and procedures for monitoring
the appraisal requirements of the federal banking regulators.®! In June
2012, ASC officials told us that they recognized the need for ASC to
perform this monitoring function, were deliberating on ways to carry it out,
and expected to have policies and procedures in place later in the year,

Monitoring the Appraisal
Foundation’s Grant
Activities

As previously noted, the Appraisal Foundation is a private not-for-profit
corporation that sponsors independent boards that set standards for
appraisals and minimum qualification criteria for appraisers. ASC
approves an annual grant proposal and provides monthly grant
reimbursements to the Appraisal Foundation to support the Title XI-
related activities of the foundation and its Appraisal Standards Board and
Appraiser Qualifications Board. The reimbursements cover the
foundation’s incurred costs for activities under the grant. From fiscal years
2000 through 2010, ASC provided the foundation over $11 milion in grant
reimbursements, or about 40 percent of ASC’s expenditures over that
period.

Although ASC menitors the foundation in several ways, ASC Jacks
specific policies and procedures for determining whether grant activities
are related to Title XI. ASC’s policies and procedures manual does not
address how ASC monitors the Appraisal Foundation. Instead, ASC uses
monitoring procedures contained in a memorandum prepared by a former

*1GAD-12-147.
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Executive Director. The memorandum describes how the Executive
Director reviewed the foundation’s grant activities but does not provide
criteria for deciding what is Title XI-related. When we asked current ASC
officials for the criteria they used, they indicated only that ASC staff
“review submissions from the Foundation and supporting cost
spreadsheets to determine that activities proposed in the annual grant
request or the monthly reimbursement processes meet the requirements
of Title X1.” They said that once staff determine whether or not a
submission falls within these parameters, they make a recommendation
to the ASC board. However, determinations about what activities are Title
Xl-related are not always clear-cut. For example, in 2003, the Executive
Director at the time recommended that the foundation be reimbursed for
certain legal expenses in connection with a complaint filed with the
foundation’s ethics committee. However, the ASC board rejected the
reimbursement request because the expenses “were not sufficiently Title
Xl-related.” ASC's records do not indicate what criteria either the
Executive Director or the ASC board used as a basis for their decisions or
why they disagreed. Similarly, our review of ASC documents for more
recent grants found no supporting explanations for decisions about
whether grant activities were Title Xl-related. One ASC board member
said the board had a common understanding of what activities were
eligible for grants but acknowledged that the basis for funding decisions
could be better documented. As previously noted, our internal control
standards state that federal agencies should have appropriate policies for
each of their activities. Without policies that contain specific criteria, ASC
increases the risk that its grant decisions will be inconsistent, limits the
transparency of its decisions, and lacks assurance that it is complying
with federal internal control standards. To address this fimitation, we
recommended that ASC develop specific criteria for assessing whether
the grant activities of the Appraisal Foundation were related to Title X!
and include these criteria in ASC's policy and procedures manual.® In
June 2012, ASC officials told us that they had been developing these
criteria and planned to finalize them by August 2012.

Implementing Dodd-Frank
Act Provisions

The Dodd-Frank Act contains 14 provisions that give ASC a number of
new responsibilities and authorities. Some of the tasks associated with
these provisions are complex and challenging, especially for a small

32GA0-12-147.
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agency with limited resources. One of the more complex tasks for ASC is
to establish a national appraisal complaint hotline and refer hotline
complaints to appropriate governmental bodies for further action.®
Appraisal industry stakeholders we spoke with noted that creating and
maintaining a hotline could be costly because it will likely require
investments in staff and information technology to fully ensure that calls
are properly received, screened, tracked, and referred. Stakeholders
indicated that screening calls would be a critical and challenging job
because frivolous complaints could overwhelm the system and identifying
valid complaints would require knowledge of USPAP.

Another complex task for ASC is providing grants to state appraiser
regulatory agencies to support these agencies’ compliance with Title XI.
Appraisal industry stakeholders cited challenges that ASC could face in
designing the grant program and the decisions it will need to make. Some
noted the challenge of designing grant eligibility and award criteria that (1)
do not reward states that have weak appraiser regulatory programs
because they use appraisal-related fee revenues (from state appraiser
licensing and examination fees, for example) for purposes other than
appraiser oversight and (2) will not create incentives for states to use less
of their own resources for regulation of appraisers. In addition, ASC
officials said they were unsure whether a January 2012 increase in the
national registry fee—from $25 to $40 per appraiser credential—would be
adequate to fund the grants and oversee them, especially in light of
recent declines in the number of appraisers.®

As of June 2012, ASC had not implemented either the national hotline or
the state grant program but had completed some initial steps. For
example, ASC officials told us that they had developed initial protocols for
handling hotline complaints and had begun work on a complaint form,
website, and call center. In addition, ASC is in the process of hiring a
grants manager.

33The Dodd-Frank Act first required ASC to determine whether a national hotline existed
that received complaints of noncompliance with appraisal independence standards and
USPAP. ASC completed this task in January 2011, within the statutory deadiine, and
reported that no such hotline existed. The Dodd-Frank Act requires ASC to establish and
operate such a hotline upon making that determination.

34Although the Dodd-Frank Act also authorizes ASC to collect registry fees from AMCs,
revenues from this source may not be available for several years because regulations for
AMC registration must be developed and implemented first.

Page 18 GAO-12-8407



177

Chairman Biggert, Ranking Member Gutierrez, and Members of the
Subcommittee, this concludes my prepared statement. | am happy to
respond to any questions you may have at this time.
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June 28, 2012

Madam Chairman Biggert, Ranking Member Gutierrez, and members of the Subcommittee on Housing and
Community Opportunity, thank you for the opportunity to share our concerns regarding “Appraisal Oversight: The
Regulatory Impact on Consumer and Businesses” on behalf of the more than 23,000 members of the Appraisal
Institute, the largest professional association of real estate appraisers in the United States.

Today, residential appraisers face ever-mounting challenges that place the future of residential appraisal at risk.
The appraisal regulatory structure has become almost entirely a “rules-based,” as opposed to a “principles-
based,” system. As such, it has become a burden to appraisers and, in our view, has failed to improve overall
appraisal quality or appraiser oversight and enforcement.

While appraising arguably is the most heavily regulated activity within the mortgage and real estate sectors, we
warn Congress that a new and excessive regulatory regime is on the cusp of being enacted by appraiser
regulatory agencies without Congressional review or authorization. This is a dangerous and unjustified move that
risks hamstringing and jeopardizing the real estate appraisal profession altogether.

At a very basic level, the appraiser regulatory structure lacks fundamental accountability measures. In its report to
Congress, the Government Accountability Office identified significant violations of internal control standards by
entities that claimed such standards were designed to promote effectiveness and efficiency, and to promote
accountability. We commend the GAO for these findings, yet, there are even more concerns that require further
investigation and action by Congress.

Additionally, residential appraisers report that increased regulatory and investor requirements, coupled with client
demands for cheaper and faster appraisals, have forced many highly qualified appraisers out of the mortgage
appraisal business, or out of the profession altogether. Failures by bank regulators and financial institutions to
enforce and adhere to basic appraiser independence requirements have turned the appraisal procurement
system upside-down, revealing core, underlying weaknesses that place a drag on appraisal quality.

We believe that there is a better way forward — but it requires engagement and action by Congress. To date,
Congress has chosen to review the appraisal regulatory structure only once in 20 years. This cannot continue, as
the regulatory structure of today is nothing like what Congress enacted more than 20 years ago. Professional real
estate appraisers throughout the country are united in calling on Congress to enact structural reforms that realign
appraisal regulations to focus oversight and declining enforcement resources where they are needed most; to
eliminate or curtail rules that hamstring the appraisal process; and to support full consumer disclosure of fees
relating to appraisal management processes.

Part 1. The Appraisal Regulatory Structure

Appraisers Are Qverwhelmed by Rules and Requlation

Real estate appraisers apparently have the most complicated and convoluted regulatory structure of any
profession in the United States. While certification and licensure are common for many industries, in 1989,
Congress enacted a federal overlay that created a federal agency called the Appraisali Subcommittee (ASC), and
then authorized a private organization, The Appraisal Foundation (TAF), to promulgate federally-funded standards
and qualifications. For the past 20 years, every state has established an appraiser regulatory agency to conduct
licensing and oversight activities. State appraiser licensing requirements must satisfy those imposed by the
Appraiser Qualifications Board of TAF, and states also must enforce appraisers utilizing the Uniform Standards of
Professional Appraisal Practice (USPAP), which is codified in every state and published by the Appraisal
Standards Board of TAF. To complete nearly all residential mortgage appraisals, an appraiser must be certified or
licensed in a state, and must adhere to USPAP. Failure to do so can lead to disciplinary action by state appraisal
boards and/or criminal prosecution by law enforcement agencies. Often, a complaint or accusation alone
submitted to a state appraisal board is sufficient for a client to remove an appraiser from their approved appraiser
list.

On top of these requirements, the Government Sponsored Enterprises (GSEs), Federat Housing Administration
(FHA) and other federal agencies maintain supplemental requirements that are imposed on lenders selling or
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delivering loans to those agencies. For instance, Fannie Mae and Freddie Mac each have Seller/Service
Guidelines that contain specific requirements for lenders relating to appraisals. As one example, the
Seller/Servicer Guidelines require that comparable sales be no more than 12 months old. These requirements are
often supplemented further by individual investor requirements that seek to comply with guidelines issued by the
GSEs or FHA, or others in the secondary market. The imposition of several investor requirements has resulted in
some lenders now requiring appraisers to include eight or nine comparable sales, where only three are required
by the GSE seller/servicer guidelines. These requests for more information often are not found in the original
scope of work, and appraisers therefore are not paid for the time and effort involved in conducting additional
research. In recent years, appraisers have referred to this phenomenon as “scope creep,” and their frustration is
heightened given that many of requirements to add comparable sales just fo satisfy lender requirements provides
little or marginal benefit to the assignment results.

Further, over the past year, Fannie Mae and Freddie Mac have embarked on the Uniform Appraisal Dataset
(UAD), which attempts to mine data from appraisals and perform cursory reviews prior to funding decisions. The
UAD was established, in part, because the GSE'’s have admitted that their previous processes relating to
appraisals failed. Fannie Mae or Freddie Mac only saw an appraisal if the loan went into foreclosure. While
lenders are expected to conduct a thorough review of all appraisals prior to funding loans, that same expectation
did not exist for the GSEs. The only information relating to the appraisal that the GSEs obtained prior to making a
foan funding decision was the property's address and its market value. In essence, Fannie Mae and Freddie Mac
delegated all of the appraisal review functions to lenders who were selling loans to the GSEs, and who were
making loan decisions without all of the information relating to the collateral offered. UAD attempts to address this
by establishing a system of quick quality control review of appraisals prior to making funding decisions.
Additionally, the system is being used to track the performance of appraisers, for example, checking to see if
Quality or Condition Ratings of properties used in muttiple appraisal reports are consistent.

Of course, the new UAD comes with a set of rules that appraisers must adhere to for the loan to be eligible for
sale to Fannie Mae and Freddie Mac. Among other things, the UAD requires appraisers to select responses to
predetermined and defined fields within the Uniform Residential Appraisal Report (URAR), a form also
established and maintained by Fannie Mae and Freddie Mac that is now considered the industry standard for
most residential appraisals delivered to lenders or to the secondary market. For example, the UAD established a
new ratings system for property condition and quality. Properties are now rated by appraisers on a scale of 1-6 for
both condition and quality. Elsewhere within the URAR, appraisers are asked to make selections from
predetermined drop-down boxes, with all of this information being captured by the GSE's for review of the
information within the appraisal and performance measures of the appraisers.

Appraisal Practices Board

On top of all of the requirements established above, the regulatory burden for appraisers is on the cusp of being
expanded exponentially because of a decision by TAF and the ASC to create something called an “Appraisal
Practices Board” (APB). Congress restricted authorizations for TAF to the areas of appraisal standards and
appraiser gualifications — Congress did not authorize TAF to codify appraisal methods and techniques. This new
board’s supposed purpose is to establish what TAF claims are "voluntary guidelines” for appraisers and state
regulatory agencies. Some state Agencies already may have assumed that they must incorporate the APB
positions into law.

The APB concept is a major departure from the consensus between the Federal government and the appraisal
profession in the late 1980s. The stakeholders and Congress agreed that Federally Related Transactions needed
a mandatory set of standards to increase confidence in the valuation of properties for federally related lending.
Leading organizations in the profession contributed their existing standards to form a basis for a mandatory
standard to be known as The Uniform Standards of Professional Appraisal Practice (USPAP). The contributed
standards still form the core of USPAP. The understanding at that time, between Congress and the stakeholders,
was that TAF would maintain the mandatory standards but voluntary guidance and voluntary standards relating to
methods and techniques, along with educational offerings related to the body of knowledge would remain in the
domain of the profession and academia. This consensus worked for almost 20 years. Unfortunately promotion of
the Appraisal Practices Board by ASC and TAF dangerously casts consensus aside.
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in order to understand this issue fully, some explanation of the difference between appraisal standards and
appraisal methods and technigues is required. Appraisal "standards” are guiding mandatory principles, and they
are “standard,” meaning their application does not change much, if at all, with the situation. They involve broad,
general concepts. Appraisal standards (L.e., USPAP in the United States) define such things as ethics and
general steps needed for credible appraisal development and reporting. Conversely, “methods and techniques”
are fluid. In other words, what they are and how they are applied is highly dependent on the specific
circumstances. Those circumstances may be described as “best practices;” however, by its very definition, "best
practices” are voluntary and cannot be codified.

Appraisal methods and techniques require judgment by the appraiser. It is assumed that the appraiser has been
thoroughly trained to judge appropriate situations. The choice of methods and techniques are the responsibility of
the appraiser in the development of his/her scope of work. Whether to use reproduction cost or replacement cost
or when and how to adjust for sales concessions are dependent on the actions of the marketplace and should not
be mandated by a body such as the APB. Real estate property types and markets are both extremely diverse. As
a result, hard “rules of thumb” do not work within real estate appraisal because there always is an exception to the
rule. What is more important is for the analysis conducted by the trained appraiser to be thorough and credibly
supported.

Ever since the U.S. real estate appraisal profession was formally established some 80 years ago, appraisal
methods and techniques have been limited to the academic community and professional appraisal organizations,
not government agencies or those given certain authorizations by Congress. This was an important distinction
established by Congress when it enacted the current appraisal regulatory structure in 1989.

Frofessional Appraiser Concerns
Even if the profession were to adopt a new trend of voluntary standards, TAF does not appear to have the

capability to comply with cardinal rules of voluntary standard development. One need only examine the mission
of longstanding Voluntary Standards Organizations such as the American National Standards Institute (ANSH), to
note significant divergence.

From ANSI:
Q: How does ANS! conduct its business?

A: Overall, the Institute provides and promotes a process designed fo protect the rights and interests of
every participant through a set of four "cardinal principles.”

«  Openness — The ANSI process is fair and open. Any materially affected and interested party shall
have the ability to participate.

« Balance — Participants should represent diverse interests and categories, and no single group should
have dominance in standards development.

s Due Process — Alf objections shall have an attempt made towards their resolution. Interests who
believe they have been treated unfairly have a right to appeal.

e Consensus — Agreements are reached when more than a majority, but not necessarily all, of the
participants concur on a proposed solution.

TAF and its APB are severely deficient in these areas.

in July 2011, the Appraisal Institute submitted testimony to this Committee outlining concerns regarding the
decision to establish the APB, particularly the involvement of the ASC in its establishment and the virtually
limitless authority of the new board. Over the past year, our concern about the negative impact of this board has
only grown.

TAF, through its APB, is attempting to assert itself as the ultimate authority over ali appraisal methods and

technigques. This is problematic because the APB is not authorized by Congress, even though the average person
would never know this because TAF consistently mentions it in the same breath as the “Authorized by Congress’

4
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AQB and the ASB. We believe that Congress shouid exercise oversight over this insidious attempt to confuse the
public by subtly abusing existing Congressional authority.

There are several reasons for our concern over the Appraisal Practices Board, as follows:

1.

The establishment of the Appraisal Practices Board evidently was directed by the ASC or some of its
influential members. When Congress established licensing and certification requirements for appraisers, it
did not intend for the valuation process to be dictated by bank regulatory agencies, who, frankly, are not
sufficiently staffed to delve into appraisal standards, let alone appraisal methodology. Here, it is worth
noting that certification and licensing requirements apply to all types of federally related transactions,
including residential and cormmercial real estate, so the impacts of this new entity truly impacts, and
potentially creates a host of unintended consequences for, the entire profession.

The Appraisal Practices Board was established, despite strong objection from at least one federal bank
examination agency representative on the TAF Task Force on Best Practices. According to a memo from
a subject matter expert from the Federal Reserve of Atlanta that was sent prior to the release of the Final
Report:

“However, it is neither my recommendation to the Board staff as an assigned “technical
resource,” nor the Board staff's position that the Federal Reserve would be in favor of the creation
of a separate ‘Best Practices” Board. The structure of ASB and AQB being solely liaisons to this
Board are also problematic and something | would advise against as a "technical resource. &

We understand that this position was agreed to by at least one other federal agency, in addition fo the
regional banks of the Federal Reserve. Further, it is worth noting that Federal funds were approved for
reimbursement by the ASC to TAF for the purposes of this Task Force's activities.

The APB was established under a false premise — that timely guidance materials on appraisal methods
and techniques do not exist for appraisers. On the contrary, ample guidance and education materials are
widely available to all appraisers in the United States. As just one example, the Appraisal of Real Estate,
13" Edition is cited in more than 700 court decisions in the United States. As another, the Appraisal
Institute developed a residential seminar — “Appraisal Challenges: Declining Markets and Sales
Concessions” ~ prior to the market crash in 2007, and delivered this seminar to thousands of appraisers
throughout the country. Other cutting edge and timely seminars have been developed and made available
to the entire profession on such issues as declining commercial real estate valuation and use of statistics
and new technology within appraisal practice. While the Appraisal Institute has 23,000 members, our
education is available to all appraisers. In fact, the vast majority of appraisers have taken education from
the Appraisal Institute is recent years.

Codifying appraisal methods and techniques will curtail innovation within the industry, and stunt the
development of new methods and techniques, essentially putting the profession at risk. If such
requirements had been in place 50 years ago, the development and integration of discounted cash flow
techniques within the income approach of appraisal would have been difficult, if not impossible to do, as
only those methods that are recognized would be allowed by law. This decreases the ability of appraisers
to integrate new technological developments and to respond to and develop solutions that address actual
market conditions.

Codifying appraisal methods and techniques exponentially increases the regulatory burden on appraisers
and their clients. Having to adhere to a USPAP that changes every two years is enough, let alone
adhering to agency and investor requirements. However, having to follow guideline documents as long as
50 pages in length dramatically increases compliance costs on appraisers and consumers of appraisal
services, Further, codification of methods and techniques places far too much emphasis over the
performance of methods and fechnigues (following the letter of the law) than applying appraisal principles
to given situations.

Codifying methods and techniques increases the unlevel playing field real estate appraisers have with
other valuation professionals, including CPAs and others involved in business and personal property

¥ Memo from K.C. Conway to David Wilkes regarding “Response to Draft Task Force Report to the Appraisal
Foundation Board of Trustees,” August 17, 2009. Available at http://www.appraisalinstitute ora/bg-pdfs/aug17-09-
memo-aug2 1-best-practices. pdf
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valuation. The guidance documents under development by the Appraisal Practices Board are muiti-
disciplinary, meaning they may be developed for real estate appraisal, but also, for business and personal
property appraisal. Unlike real estate appraisers, CPAs, business and personal property appraisers have
no certification or licensing requirements, nor any governmentally enforceable standards. As a result,
adding an additional layer of rules and regulations around appraisal methods and techniques serves to
place real estate appraisers at a competitive disadvantage where these sectors compete. This includes
advisory services, valuation for financial reporting, and the valuation of hotels and motels and special
purpose properties, such as convenience stores and car washes.

7. M the APB “Valuation Advisories” to date are any example, at least from a real property perspective, they
generally add nothing new to the appraisal body of knowledge. For the most part, APB Valuation
Advisories 2 and 3 mostly quote the previously referenced The Appraisal of Real Estate and USPAP.

8. Attempting to codify appraisal methods and techniques “flies in the face” of judiciai discretion and
Supreme Court rulings. By proposing to codify specific methods and techniques within USPAP, TAF is
proposing to limit the types of evidence courts and regulatory bodies may consider. This is contrary to a
recent Supreme Court ruling which affirmed that courts have the ability to determine whether valuation
methodologies are reliable in any given instance or case. Further, this decision correctly states that
appraisal is an applied science, even a craft.? Further, there is no list of what makes expert testimony
credible. Expert testimony exists to educate the court, and courts have the discretion to decide for
themselves what credible support for their education is®.

Role of the ASC in the Creation of the APB

As we stated before this Committee last year, we have firm grounds to believe that the creation of the APB was
inappropriately directed by the ASC, a move that is well beyond the statutory authority granted to the ASC by
Congress.

Last year, this Committee received testimony from the ASC that it played no role in the establishment of the
Appraisal Practices Board®. This statement contradicts the plain facts, which establish that the ASC was very
much involved and participated in a highly orchestrated and concerted effort to create the Appraisal Practices
Board. {A timeline of events may be found below.)

2008
« In December 2008, the ASC held a board meeting where the issue was discussed and at least two
members of the board of the ASC encouraged TAF to undertake efforts to address appraisal methods
and techniques (effectively driving a wedge between TAF and the Appraisal Institute). The meeting
minutes acknowledge that such a move would be viewed negatively by professional appraisal
organizations, so TAF successfully sought the support of the ASC in pursuit of the endeavor, stating:

V. Gibbs and S. Gardner discussed their desire to have the USPAP include more direction on
appraisal methodology. D. Bunton expressed a concern that encroaching on areas like
methodology and instruction could potentially be viewed as “mission creep,” particularly by
Appraisal Foundation sponsoring organizations. S. Gardner stressed the need to venture into
these areas to improve on concerns the ASC member organizations are seeing in the appraisals

2 See CSX Transportation, Inc. v. State Board of Equalization of the State of Georgia. "Valuation is not a matter of
mathematics, as if the district court could prevent discriminatory taxation simply by double checking the State’s
assessment equations. Rather, the calculation of true market value is an applied science, even a craft. Most
appraisers estimate market value by employing not one methodology but a combination. These various methods
generate a range of possible market values which the appraiser uses fo derive what he considers to be an
accurate estimate of market value, based on careful scrutiny of all the data available.” Available at
htto://www. appraisalinstitute. orq/bg-pdfs/CSX.pdf

See Daubert v. Merrell Dow Pharmaceuticals, a rule of evidence regarding the admissibility of expert witness
testimony.
* At the July, 2011 hearing, Chairman Biggert asked what role, if any, the Appraisal Subcommittee played in the
establishment of the Appraisal Practices Board. Mr. Park stated: “The Appraisal Subcommittee played no role in
the creation of the practices board.”
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provided fo their member banks and institutions. S. Guilfoil requested assurance that the ASC
would support ASB efforts in this regard. S, Gardner provided the assurance and indicated the
ASC would issue a letter, if necessary, with its specific request for this change in USPAPS.

« OnJanuary 21, 2009, TAF sent an email explaining that the ASC “expressed a strong concem” to
TAF that timely guidance to appraisers does not exist. This email also advised that members of the
ASC would help comprise a task force to explore the issue®.

« OnJanuary 27, 2009, the TAF President sent an email explaining the make-up of the task force,
stating, "Since the genesis of this issue came from the ASC, they will be appointing two
representatives.”

« OnFebruary 9, 2009, TAF sent a letter warning the Appraisal Institute that inquiries regarding the
ASC concerns were a “private matter” involving TAF and the ASC”.

e In April 2009, TAF advanced an amendment before this Committee for TAF to codify "best practices”
and to be the authority for appraisal methods and techniques. The ASC participated in meetings with
TAF as it sought the support of Al for the amendment. Ultimately, this amendment was not offered
during the Dodd-Frank deliberations and was not considered by the Committee®.

+ Inlate April or early May 2009, two ASC board members were removed from the task force and
replaced by two individuals, one from the Federal Reserve Bank of Atlanta and the other from a
regional field office of the Office of Thrift Supervision, reportedly, because of legal and conflict of
interest concemns.

« Inthe summer of 2009, the Federal Reserve Bank of Atlanta official participated in a phone
conversation with the executive director of the ASC and the ASC board member from the Federal
Reserve to discuss the task force and appraisal methods and techniques. The parties discussed
funding options for development of “best practices” and TAF involvement in the development and
delivery of education, including coordination for how TAF would issue Requests for Proposals.

« On August 17, 2009, the new task force representative from the Federal Reserve Bank of Atlanta
expressed concerns in writing over the recommendations of the task force.

« In September 2009, the task force released its recommendations, which called for a panel to be
established by TAF to develop recognized methods and techniques. in September 2009, the ASC
approved a funding reimbursement request for activities related to the task force that led to the
Appraisal Practices Board. In addition, the TAF chairman of the board presented to the ASC a grant
funding request to fund methods and techniques activities for $275,000 in 2010. According to the
Public Meeting Minutes, “D. Bunton said that the grant request should be finalized by the Foundation
Board of Trustees in November and available for approval by the ASC mesting in December. He said
that the Foundation is estimating the grant request will be in the area of $2.3 million. This is an
increase of approximately $335,000 over the 2009 grant. Approximately $275,000 of this increase will
be for the Recognized Methods and Techniques Panel (RMAT) on real property valuation.”*®

« In October 2009, TAF Board of Trustees approved the establishment of a third board — the Appraisal
Practices Board — ignoring the task force’s recommendation to establish a Recognized Methods and
Techniques panel1 . According to the Task Force’s report, "At this time, and for purposes of

® From the ASC Meeting Minutes, December 2008,

https://www.asc.gov/Documents/MeetingMinutes/ASC %20Bd %20Mtg%20Minutes%2012.11.2008. pdf
From the ASC Meeting Minutes, December 2008,

https://www asc gov/iDocuments/MeetingMinutes/ASC %20Bd%20Mtg%20Minutes%2012.11.2008. pdf

" From Email from David Bunton. Available at hitp;//www.appraisalinstitute org/bg-pdfs/GenesisASC.pdf

8 | etter from Appraisal Foundation to Appraisal Institute, February 9, 2009. Available at

hitp://www. appraisalinstitute.ora/bg-pdfs/privatematter. pdf

From Appraisal Foundation Letter to the Subcommittee on Capital Markets. April 22, 2009. Avaitable at
hitp:/Avww appraisalinstitute. ora/newsadvocacy/downloads/TAFbestpracticesproposal. pdf

From the Task Force Report to the Board of Trustees, September 11, 2009, available at

hitp://www. appraisalinstitute org/newsadvocacy/downloads/TaskForceMemo BOT 091109.pdf
Memo from Paul Welcome, Chair of TAF Board of Trustees to Sponsoring Organizations, October 26, 2009,

Available at hitp://www.appraisalinstitute. org/bg-pdfs/diversion.pdf
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expediency, we suggest that the RMAT be constituted in the form of a panel; with time and proper
funding, the panel may develop into or report to a third "board” under BOT oversight (similar to AQB
and ASB) that oversees recommended methods and techniques in various appraisal disciplines.”

« Further, leaders of the Appraisal Institute were informed directly by the TAF President that TAF was
“told to do it” by the ASC. Appraisal Institute leadership will provide affidavits to these comments, if
deemed to be helpful.

« On September 15, 2010, the 2010 TAF Chairman conducted a media interview where he stated to
“The Housing Helix” podcast, ‘The Appraisal Practices Board is a good example...we were asked by
the ASC to do this, not informally, but its members expressed an interest in the Foundation doing this
at least.”

in November 2009, TAF officially commenced the Appraisal Practices Board with a solicitation for members of this
board. In July 2010, the Appraisal Practices Board began its operations and, on December 22, 2011, released its
first exposure draft. in May 2011, the ASC reported to this Committee that TAF had established the Appraisal
Practices Board.

Appraisal Subcommittee Authority
Any directive by the ASC and its members to establish a new board — without Congressional authorization - goes

beyond the ASC’s legal mandate to monitor and review activities of TAF related to standards and qualifications as
authorized under Title Xi. The ASC does not have the authority to direct TAF to take certain actions. Specifically,
according to correspondence from the Appraisal Subcommittee, “Although Title Xi does mandate that the ASC
‘monitor and review the practices, procedures, activities, and organizational structure of the Appraisal Foundation’
and the AQB, Congress did not provide the ASC with the authority or the power to direct or overrule the
operations or structure of these private entities. *2 Our organization is not aware of the ASC advising Congress of
any concerns regarding areas of appraisal practice and recognized methods and techniques, as well as any
perceived disconnect between appraisal standards and appraisal practice. Expression of such concerns in the
ASC’s Annual Report or in other forms of correspondence would have been an appropriate conveyance of the
ASC's monitoring and review authorization; yet none can be found in any public Report to Ccngress“.

Regardless of whether the ASC directed or only expressed interest in the establishment of the Appraisai Practices
Board, we believe Congress should be concerned that such orchestration would continue to ocour without any
authorization in this area. In our view, this orchestrated event is enabled by a regulatory structure that lacks
appropriate Congressional oversight and accountability.

GAO Findings and Recommendations

in January 2012, the Government Accountability Office {(GAQ) released a report citing the need for the ASC to
establish policies and procedures related to TAF funding eligibility. Specifically, the GAQ report cited the ASC for
not having specific policies for determining whether activities of TAF {a private nonprofit organization that sets
criteria for appraisals and appraisers) that are funded by ASC grants are Title Xi-related. Not having appropriate
policies and procedures is inconsistent with federal internal control standards designed to promote effectiveness
and efficiency and limits the accountability and transparency of the ASC'’s activities.

The GAQ report cites a concern that the Appraisal institute has shared for many years — that the relationship
between the ASC and TAF has insufficient accountability measures. Outside of preparing an annual report to
Congress, oversight of the ASC is virtually non-existent. We note that the agency does not have an inspector
general who can conduct independent assessments of the ASC’s programs and operations.

Further, it is interesting to note that one day after the public release of the GAQ report, the former chair of the
ASC was replaced. Although no explanation has been given to date, the timing of these replacements implies a
direct relationship with the public release of the GAO report.

2 From Appraisal Subcommittee correspondence with George R. Harrison, Ph.D., September 11, 2002, available
at https://www.asc.gov/documents/othercorrespondence/ltr¥%20harrison%20request%2009.11.02.pdf
* ASC Annual Reports are available at https://www.asc.gov/About-the-ASC/AnnuaiReports aspx
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In essence, the ASC reshuffled its board, but the basic fack of fundamental oversight and accountability measures
remains, By the actions described above, the relationship between the ASC and TAF has become far too cozy
and perhaps even a bit incestuous. As an example, a former TAF employee — who worked directly for the TAF
president — was hired as the ASC executive director and is now charged with overseeing/monitoring its
operations, including its relationship with TAF.

Original Plan of the ASC/TAF Advances Without Congressional Authorization

Even though Congress did not authorize TAF to be the source for appraisal methods and technigues, or “best
practices,” during the Dodd-Frank deliberations, this has not impeded that plan from being executed. Over the
past six months, the Appraisal Practices Board has begun publishing “valuation advisories,” which claim to
produce “voluntary guidance” for appraisers on such issues as what types of comparable sales are used or how
to adjust for sales concessions in the market.

During the exposure draft period for the valuation advisories, we requested that the Appraisal Practices Board
clarify and confirm that the advisories are purely voluntary in scope and canot be used for discipline or
enforcement purposes. To date, this request has been plainly ignored or denied. In addition to TAF’s proposal to
Congress to codify "best practices,” the basis for this concern is that the Appraisal Practices Board is speaking
inconsistently. On the one hand, TAF claims the documents are voluntary; while on the other, they invite their
codification. Specifically, the valuation advisory documents state: Compliance with such guidance is voluntary,
unless mandated through applicable law, requlation, or policy.

Meanwhile, TAF representatives now are encouraging states to make valuation advisories from the Appraisal
Practices Board compulsory. At the April 2012 meeting of the Appraisal Qualifications Board, representatives from
TAF encouraged state appraiser regulatory agencies to use the valuation advisories when bringing enforcement
actions against appraisers. Additionally, appraisers were warned at the April 2012 meeting of the Association of
Appraiser Regufatory Officials (AARO) that veering from the valuation advisories could result in a disciplinary
action.

Further, the Appraisal Standards Board of TAF released a proposal on May 24, 2012, that effectively would codify
the works of the Appraisal Practices Board within USPAP itself. Specifically, the Appraisal Standards Board has
proposed to define appraisal methods and techniques within the USPAP Scope of Work Rule, citing the Appraisal
Practice Board directly, USPAP has been published for more than 20 years without any specific reference to
appraisal methods and techniques. Is it simply a coincidence that the first time this is advanced is immediately
following the first release of valuation advisories from the Appraisal Practices Board? Comparatively, the
Appraisal of Real Estate, 1 3% Edition, the most widely published text in the world illustrating appraisal methods
and techniques, has never been referred to within USPAP, despite strong recognition throughout the judicial
system.

The USPAP proposal raises serious concerms and questions about the independence of the Appraisal Standards
Board which, according to TAF's bylaws, is not to take any direction from the TAF Board of Trustees ™. This
proposal shows that the Appraisal Standards Board now may be doing the bidding of the TAF Board of Trustees
to assert control over the entire appraisal process.

This is not the first time that we have seen or heard such a concern regarding the independence of the Appraisat
Standards Board. Specifically, several former members of the Appraisal Standards Board (ASB) privately have
expressed concern that the independence of the ASB may have been compromised by TAF's Board of Trustees
in recent years. According to TAF By-Laws, the ASB is to operate independently from TAF's Board of Trustees
with regard to the terms and content of USPAP."® Former members of the ASB report that members of TAF's
Board of Trustees directly interfered with the ASB's duties and obligations, directing it to take certain actions or
avoid taking others. We believe it is worth noting that members of the Board of Trustees and executive-level staff

 “Except as otherwise provided in these Bylaws or by resolution of the Board of Trustees, the Standards Board
shall have and exercise all authority and power and perform all functions of the Foundation and the Board of
Trustees in respect to establishing improving and promulgating the terms and content of the Uniform Standards of
f—;rofessional Appraisal Practice.” Available at hitp./www.appraisalinstitute.org/bg-pdfs/tatbylaws.pdf

Ibid




189

of TAF and the ASC attend meetings of the Appraisal Standards Board that are closed to the public. Regarding
this practice, as well as the situation involving the Task Force on Best Practices, we encourage Congress o
speak with former members of the ASB to determine whether any actions by the ASC or TAF's Board of Trustees
may have jeopardized or compromised the independence of the ASB.

Potential Explanations for the APB
There are several potential explanations for the establishment of the Appraisal Practices Board, as follows:

1. Federal funding. An original intent behind establishing the Appraisal Practices Board appeared to have
been to position TAF to receive additional federal funding from the ASC, as a funding request
immediately was made of the ASC by TAF. TAF revenues have declined substantially in recent years, so
new funding streams had been sought by TAF to help offset recent losses. TAF leadership openly
expressed its desire to seek federal funding for the APB, having advanced a legislative amendment to
this effect that sought specific funding from the ASC in September 2009. TAF leadership also stated
publicly that federal funding of the APB could follow a course similar to that of the ASB and AQB, which
were created prior to Congressional authorization in Title X',

2. Education Development. Ultimately, it has been Al's long-held view that TAF's main goal was to enter into
direct competition with private organizations in offering appraisal education. When TAF was formed in the
1980s, it was done with the understanding that it would not offer education, delegating that responsibility
to professional appraisal organizations and academia. Contrary to any assertions made by TAF and the
ASC, this process has worked well, as professional appraisal organizations have delivered timely
education and guidance to the market. For example, courses relating to valuation in declining markets,
sales concessions, and the valuation of “green” and/or energy-efficient features in properties were
developed by the Appraisal Institute to fully prepare appraisers for emerging issues'”. TAF's current
policies appropriately limit TAF’s development or delivery of education to appraisers on methodological
issues. However, these policies are on the cusp of being dramatically revised. This follows a previous
move into the USPAP education arena, a step taken by TAF approximately 10 years ago. At that time,
TAF embarked on an initiative to develop education relating to USPAP. It was explained that this course
was developed as a “benchmark” to which TAF could compare other organizations’ courses for
consistency with USPAP. Yet TAF does not require such "comparison” for any other courses developed
by other organizations.

'® Presentation by David Bunton, President of TAF before the Association of Appraiser Regulatory Officials, May
1, 2010.
7 \We believe that Congress should be aware of a recent Memorandum of Understanding (MOU) between TAF
and the Department of Energy (DOE) regarding “green” appraisal issues. This MOU helps to illustrate concerns
regarding TAF's involvement in appraisal education and practice issues, while being the exclusive standards-
setting organization for the appraisal profession. Among other things, the MOU outlines how DOE plans to
develop an education course curricuium for appraisers based on works of the APB. A recent article from Valuation
Review highlights what is planned with the APB:
The Department of Energy wants to develop educational course curriculum for appraisers in valuating
energy performance and sustainability in buildings. The appraiser practices board issues guidance in that
area, which it would use as the basis for the course and then send it through the AQB course-approval
program. The program would likely be an extra certification, in the way of continuing education offered by
the Appraisal Qualifications Board (AQB). The board has added green buildings as one of its continuing
education topics, and it may include green building valuation as a part of the primary qualifications criteria
down the line, according to Bunton. After all that, it’s not hard to imagine lenders engaging appraisers
who have completed the Department of Energy curriculum.
It is important to note that professional appraisal organizations already have responded with green appraisal
education and credentialing programs. For instance, the Appraisal Institute has invested considerable resources
to develop a three-part series, professional development program that specifically focuses on high performance
{green) building valuation. The program provides appraisers with various methods and techniques that then can
be utilized to analyze energy-efficient features in buildings.
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Procedurally, TAF, despite numerous public denials, currently develops online USPAP education in concert with a
private education provider, issuing a request for proposals and then licensing the education through this entity.
While other organizations are welcome to develop their own USPAP courses, if they can afford i, such USPAP
courses are judged in comparison to TAF's “benchmark,” often resulting in cost-prohibitive changes. Thus, if the
cost of trying to develop such proprietary courses is not cost-effective, TAF will "license” its benchmark course to
that organization, provided that TAF receives compensation for each individual use. Please note that all
appraisers must take a USPAP update course at least every two years.

Of greater concern is that TAF also is on the cusp of expanding its education to all areas of appraisal, including
appraisal methods and techniques. It is apparent that TAF intends to pursue a path similar to what it did in
entering USPAP education with regard to appraisal methods and techniques. Specifically, TAF recently formed
another task force to help it develop a strategic plan. This task force, according to a verbal report delivered by the
TAF President earlier this month, has recommended that TAF “develop education for appraisers.”

This development is not surprising, given that one apparent motive to create an Appraisal Practices Board is to
develop a “body of knowledge” of its own, even though one already exists within academia and the private sector.
Twenty years ago, TAF did not develop guidance related to appraisal methods and techniques beyond any advice
of the Appraisal Standards Board, nor did it offer education. It now does both, competing directly with private
professional organizations that do not have the advantage of a Congressional imprimatur. TAF has done so while
confusing and abusing authorizations from Congress, claiming implied consent from Congress that TAF is the
source for appraisal methods and techniques. Such abusive behavior confuses the public and stands to further
harm the appraisal profession.

We believe that Congress must establish limitations or parameters regarding TAF's work outside of its standards
and qualifications responsibilities. Limitations relating to the APB should ensure that the appraisal profession is
not handeuffed by procedural rules. Appraisers do not need more rules, but rather a return to fundamental
principies that support market expertise and sound judgment. Conversely, if appraisers are going to have more
rules to follow, clarity is needed for the roles of the parties involved in establishing those rules, how those rules
are to be developed, and what limitations need to be imposed for TAF's involvement in other areas of professional
activity and practice. As a private organization, we do not have the privilege or benefit of a “stamp of approval”
from Congress, and yet we are faced with the proposition of having to compete in the area of education with such
an entity. This is grossly unfair and not contemplated, nor authorized, by Congress.

Enhancing Oversight and Enforcement
One of the purported intentions for the establishment of the Appraisal Practices Board was to assist state

regulators with conducting oversight and enforcement. According to the Final Report of the Task Force that led to
the creation of the Appraisal Practices Board, "We also believe that this name will encourage appraiser regulatory
agencies to reference the work product of this group,”18 However, even here, we believe that relying on the
Appraisal Practices Board to conduct enforcement is misguided, and ignores more significant issues that impede
enforcement processes by states.

in fact, while the APB has only begun to publish guidance materials, we already have identified at least one error
that would result in inappropriate disciplinary action against appraisers. Further, should appraisers treat the
document as if it were compuisory, it actually would lead to a rash of inaccurate appraisals .

'8 From the Task Force Report to the Board of Trustees, September 11, 2009, available at
http:/iwww.appraisalinstitute. org/newsadvocacy/downioads/TaskForceMerno_BOT 091109 .pdf

A Specifically, the valuation advisory, “Adjusting Comparable Sales for Seller Concessions,” explains that if sales
concessions are paid by the seller in virtually all sales transactions (bold for emphasis), an adjustment may not
be necessary since it wouid be typical of the market. This is referenced on pages 9, 10, 13 and 14 within the
document. The purpose of adjusting comparable sales for concessions is to provide an indication of value of the
subject property based on the definition of value. Even though the sales concession might be "typical” of the
market and paid by the selfer in virtually ail transactions, the sale price is impacted by the concession.
Furthermore, if the concessions are related to financing, the properties purchased with cash are atypical of the
market and must be adjusted accordingly. Failing to adjust for sales or financing concessions, even though (cont).

kX
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In reality, the biggest challenge facing state appraiser regulatory officiais is the lack of financial resources to hire
qualified investigators to review complaints against appraisers and assist with prosecution. Often today,
investigators share time with other licensing boards, ranging from barbers and beauticians to home inspectors
and morticians. This places limitations on investigations involving appraisers, diluting the effectiveness of the
state appraiser regulatory agencies in conducting oversight and enforcement.

One way to address this is to ensure that appraiser licensing fees are used by state appraiser regulatory agencies
for appraiser oversight and enforcement through dedicated funds. Often, appraiser licensing fees are swept by
state governors 1o help fill budget shortfalis or support non-appraiser oversight functions. Over the past year, the
Appraisal Institute led an effort in the state of Marytand to dedicate appraiser licensing fees to appraiser oversight
and enforcement. We have established model legislation for other states ~ approximately 15 — that are at risk of
having funds swept for other uses.

Beyond state budgeting complexities, under the current structure, state appraisal boards send $40 for every
licensed appraiser to the ASC, which uses this money to fund its operations and grants to TAF. The Dodd-Frank
Act authorized the ASC to provide grants to state appraiser regulatory agencies for enforcement purposes,
however, no details for that program have been released. It would appear to us that appraiser licensing fees
would be better spent directly by state appraiser regulatory agencies to hire qualified investigators and review
appraisers to enforce and regulate.

Other challenges for oversight and enforcement include ensuring that those who oversee state regulatory boards,
particularly their enforcement staff members, have the necessary appraisal education and/or familiarity with the
appraisal body of knowledge. In some cases, members of these staffs do not have the qualifications to review
appraisals submitted for enforcement. Those who oversee state regulatory agencies ("Policy Managers” at the
ASC) should have the ability to determine not only the adequacy of enforcement in terms of expedition, but also
the quality of the work being reviewed and the reviews themselves. While this may or may not require state
licensure or certification, it should include the necessary education to achieve a license.

Also, both the standards-setting entity (i.e., ASB) and the oversight and enforcement agency need to monitor
state regulatory boards so that enforcement over appraisers is consistently applied in every state/territory where
USPAP is in effect. There is more than sufficient anecdotal evidence that different regulatory boards enforce
USPAP in different ways.

We believe that Congress must establish laws that empower state appraisal boards to do thorough and fair
investigations and to prosecute meaningful complaints involving appraisers. However, too often, it appears that
the state appraisal regulatory agencies simply are attempting to clear a backlog of complaints to pass inspection
by the ASC. State regulators appear to focus more on ministerial violations than on harder-to-prove ethics and
competency violations. Here, we believe codifying the works of the Appraisal Practices Board compounds these
problems, as it is likely that state appraisal boards will turn to these documents to demonstrate compliance to the
ASC. Again, so-called voluntary guidance materials are at risk of being misused by enforcement agencies to the
detriment of the appraisal profession and the public.

This challenge is not unique to real estate appraiser regulatory agencies, as appraisers are in fact well beyond
most in the real estate and mortgage sector in actually establishing and maintaining an enforcement regime.
However, other industries have established more efficient systems that share resources amongst agencies and
focus financial resources where they are needed most. One such system is the National Mortgage Licensing
System established by the Conference of State Bank Supervisors. This system is 3 cooperative amongst state
licensing agencies for mortgage brokers and morigage loan officers. Now recognized by Congress, the system
enables mortgage originators to fill out a single application and to apply for licensure in multiple states. On the
enforcement side, the NMLS allows state agencies to share information and track individuals moving or doing

seller-paid concessions might be prevalent in the market, is not proper guidance when the definition of value
includes a price unaffected by sales or financing concessions. Further, it is a strong example for why voluntary
guidance materials should never be used as compulsory documents.
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business across state lines. And it does this without convoluted federal layers that drain precious resources that
could be used for state oversight and enforcement.

Part 2. Appraisal Independence and Procurement

We often hear from real estate agents, home builders and others that appraisals are “killing deals,” and/or holding
back the economic recovery. These accusations are unfounded and misguided, as appraisers do not “make the
market,” but rather “reflect or report the market.” To this point, appraisals are an important risk management
activity to be conducted by banks in making safe and sound lending decisions. Appraisals are not meant to simply
support contracts ~ they are obtained to help lenders assess their overall risk. Fundamentally, it does neither the
borrower nor lender any good o enter into a mortgage for more than the value of the property.

Stifl, there is a significant inconsistency found in Title XI of the Financial Institutions Reform, Recovery and
Enforcement Act of 1889. FIRREA requires ceriification or licensure for appraisers, but it also prohibits banks
from establishing appraiser hiring policies that recognize credentials beyond the minimum requirements. [n a time
when home builders and others are requesting the use of professionally designated appraisers, lenders are
actually prohibited by law from seeking out the most qualified appraisers. One purpose behind this provision was
to help establish cerdification and licensure by states. At the time of enactment, some were concerned that
allowing lenders to require centain professional designations would impede development of a pool of appraisers.
This provision has long out-lived its useful purpose, and we believe it should be reconsidered in an effort to
promote higher quality appraisals.

Beyond this, to the extent that there is a crisis of confidence regarding appraisals, this is a direct resuit of the way
in which lenders, under the oversight of bank regulatory agencies, procure appraisals today. Here, the
predominant factors in the appraiser hiring decision often are price and turnaround time of the appraisal, not
quality of service, or geographic or market competency of the appraiser. Mortgage lenders have it within their
ability to address these concerns, and we urge them to do so immediately.

However, we remain deeply concerned with the overall approach taken by federal regulatory agencies and
financial institutions in supporting independent appraisal functions within financial institutions and procedures
utilized by lenders to procure appraisals. Several significant problems are apparent.

1. Federal regulatory agencies are deeply understaffed to deal with examination issues involving appraisals.
At one point in the 1990s, each federal regulatory agency had competent appraisers on staff helping to
support examination teams. Today, there are a total of two professional designated real estate appraisers
supperting examination functions in ail four of the major examination agencies. While the OCC recently
published an appraisal support position at headquarters, the response of other bank regulatory agencies
is woefully deficient and must be enhanced to deal with the various collateral valuation challenges facing
regulators and financial institutions today.

2. Federal bank examiners have identified widespread problems with the way in which many banks have
handled appraisal administrative duties. A recent review by the Appraisal Institute of Material Loss
Reports indicates that 75 percent of now-failed banks had been previously cited for various appraisal
violations, often failing to obtain appraisals where required, or having insufficient resources within the
bank to manage and oversee the appraisal function.

3. Generally, most banks have failed to take responsibifity or ownership of the appraisal function, electing to
outsource appraisal operations to mortgage brokers, who have a vested interest in the transaction, or to
third party appraisal management companies, that offer a layer of insulation from coercive pressure, but
apply new business pressures that put constraints on appraisal quality. This is evidenced by a siew of
lawsuits, settiements and other regulatory actions that cite widespread deficiencies regarding appraisat
independence and appraisal quality, including the Ameriquest settlement with 48 state attorneys general;
the Home Valuation Code of Conduct, resulting from a settlement agreement with the New York Attorney
General's office; various lawsuits from the Federal Housing Finance Agency and Federal Deposit
Insurance Corporation; and out of court settlements with “whistleblowers” who attempted to report
apparent violations of appraisal rules within banks, but faced threats and retaliation from their employers.
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As a result of these and other issues, the natural reaction of many banks and financial institutions has been to
establish a hard firewall between loan production and risk management functions and appraisal. Such a firewall
inhibits communication between the underwriting staff and the appraiser to the point that causes more damage to
the process than it helps. Many are under the mistaken impression that federal rules now require the use of
appraisal management companies (AMCs) fo comply with basic appraisal independence requirements. This is not
the case, as banks can manage the appraisal ordering and review internally. Many banks, upon learning that
federal rules allow banks to take back the appraisai function, have reestablished appraisal departments with
independent reporting structures as an alternative to utilizing appraisal management companies. Depending on
the size of the bank, this can be accomplished with a functioning appraisal department, or hiring an appraiser on
staff, or utilizing several available software programs in the market that enable risk management staff to oversee
appraisal orders and reviews.

This is a best practice that more banks should follow. Too few resources have been devoted to appraisal staff
within financial institutions, as evidenced by Material Loss Reports, which often cite banks for failure fo devote
staff to obtaining credible appraisals. Moving forward, we believe that incentives, such as higher marks on
CAMELS ratings, shouid be established for banks to maintain rigorous risk management positions in support of
coliateral risk management.

This is not to say that alf AMCs are performing poorly, because some place the quality of service at the forefront
of their business model; it is just that the business model employed by many appraisal management companies
has significant failures. Our biggest concern is the propensity to make appraiser hiring decisions on speed (or
turnaround times) or price, rather than quality or competency (both market and geographic). Here, many
institutions appear to ignore federal guidelines that clearly state that price and turnaround time should not be the
predominant factor in the appraiser hiring decision. Yet, as cited above, bank regulatory agencies appear
understaffed to enforce this provision, helping to enable substandard appraisal procurement by banks.

The viability of the predominant business utilized by appraisal management companies may not be sustainable. In
fact, several large appraisal management companies have failed recently, stiffing appraisers for millions of dollars
in appraisal fees. Last month, a Phoenix judge concluded that a large AMC failed to pay appraisers in Arizona at
least 171 times within the past 18 months. The judge recommended that the Arizona Board of Appraisal fine the
company $850,000 and revoke the company’s registration as an appraisal management company.

One positive from this situation was that a major client of the failed appraisal management company (Appraiser
Loft) made good on the appraisal fees that were owed to appraisers, paying appraisers who had unpaid invoices.
Commendably, the chief appraiser of this bank (Metlife) was quoted in a media report as follows:

it's not the appraiser’s fault that AppraiserlLoft didn't pay them. If an appraiser did the work and we made
a decision based on the appraisal provided - the appraiser should be paid™.

Unfortunately, it's more common that these bills go unpaid when an appraisal management company fails. One
infamous case involves Taylor Bean Whitaker (TBW), who once was one of the largest wholesale lenders in the
country, but ceased its operations after a raid by the Federal Bureau of Investigation and a suspension by the
FHA. TBW owned an appraisal management company — Security One Valuation Services — which left numerous
appraisers with unpaid invoices. This trend does not appear to be ceasing, as evidenced by a letter that we
received from a member earlier this week >’

It should be noted that many banks are using the AMC as profit centers at the expense of the appraiser. Some of
the largest AMCs are owned by banks. Prior to the recent advent of AMCs, banks either reviewed all appraisals
by staff or outside contract. Now, the banks establish an AMC, order and review all appraisal through the AMC,
and reduce the fee to the appraiser while keeping the AMC fee (typically as much as half of what they pay
appraisers) for themselves.

% From Appraiser Talkback Blog, March 15, 2012, available at hitp://www.orep.org/wordpress-

2 Thwordpress/?p=521

Letter to Sara Stephens from Stephen P. Kurilchyk, SRA, June 20, 2012. Available at
hitp://www appraisalinstitute ora/bg-pdfs/kurilchyk-sra-letter. pdf

14
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interim Finai Rule & Customary and Reasonable Fees

The Dodd-Frank Act contains a provision requiring “customary and reasonable” fees be paid to appraisers to
reflect what an appraiser would typically earn for an assignment absent the involvement of an appraisal
management company (AMC). Under the Act, evidence for such fees may be established by objective third-party
information, such as government agency fee schedules, academic studies, and independent private sector
surveys. This issue is extremely important given evidence that indicates wide divergence between fees paid to
appraisers through appraisal management companies and those retained directly by financial institutions. While
some AMCs pay full fees and charge for their services on a “cost-plus” basis, many do not.

This provision required the Federal Reserve to develop a rule within a very short time period. The Federal
Reserve published an Interim Final Rule for comment, but took no action there further. As a result, the Interim
Final Rule became effective on April 1, 2011. We do not believe the Interim Final Rule is consistent with the plain
language and intent of the Dodd-Frank Act.

Under the Interim Final Rule amending Regulation Z (Truth in Lending), lenders and their agents are provided
with two presumptions of compliance. The first option states that lenders will be presumed to comply if the amount
of compensation is reasonably related with recent rates (last 12 months) for appraisal services performed in the
geographic market of the property. The creditor or its agent must identify recent rates and make any adjustments
necessary to account for specific factors, such as the type of property, the scope of work, and the fee appraiser's
qualifications; and the creditor and its agent do not engage in any anticompetitive actions in violation of state or
federal law that affect the rate of compensation paid to fee appraisers, such as price- fixing or restricting others
from entering the market. The Fed's commentary on the first presumption states that AMC fees are an acceptable
component of the factors used by creditors and their agents to establish compliance with the statute’'s customary
and reasonable mandate. As stated above, our organizations strongly object to this feature of the IFR and have
urged its removal.

Under the second presumption of compliance, a lender or agent is presumed to comply if it establishes a fee by
relying on rates in the geographic market of the property being appraised or established by objective third-party
information, including fee schedules, studies and surveys prepared by independent third parties such as
government agencies, academic institutions and private research firms. The interim final rule follows the statute in
requiring that fee schedules, studies and surveys, or information derived from them, used to qualify for this
presumption of compliance must exclude compensation paid to fee appraisers for appraisals ordered by appraisal
management companies.

We believe that the two presumptions of compliance are inconsistent with one another. While the second
presumption specifically excludes assignments ordered by known appraisal management companies, the first
presumption specifically does not require that a creditor use third-party information that excludes appraisals
ordered by AMCs. While this statement could be read to clarify the previous comment found in that paragraph that
stipulates use of a fee survey or study is not required, a literal interpretation of this statement would create a
significant departure from the intent of the legislation defining customary and reasonable fees as appraisal
assignments absent the involvement of AMCs.

As such, we are not surprised to hear that the first presumption of compliance has been initially interpreted by
some large banks and AMCs to mean the current business model employed by many banks and AMCs today is
thought to be satisfactory. Unfortunately, all available evidence suggests this arrangement is totally inconsistent
with the second presumption of compliance, as explained below.

The Interim Final Rule is inconsistent, ineffective and contrary to the spirit of the Dodd-Frank Act. The very
existence of the customary and reasonable fee provisions of Dodd-Frank, together with the mandated exclusion
of AMC fees in calculating what's customary and reasonable, results from Congressional recognition of the
influences of AMCs on fee appraisers and their harmful impact on appraiser independence and the integrity of
valuations in our mortgage lending markets.

Consumer Disclosure Form/HUD-1
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These problems are masked by consumer disclosure rules that currently allow co-mingling of appraisal and
appraisal management company fees on the Appraisal line of the HUD-1 Setlement statement. Recent consumer
research indicates that consumers are paying higher costs for appraisal fees as reported on the Appraisal line of
the HUD-1 statement™. This co-mingling mistakenly confuses consumers into believing that they are paying
appraisers more for services today, when in fact, compensation has declined as much as 40 percent.

As you know, the Dodd-Frank Act authorized separation of appraisal and appraisal management fees. We
support this provision and believe separate disclosure should be required to fully inform borrowers of actual costs
paid with regard to the appraisal process. This includes both the performance of the appraisal and any
administrative and review functions. We see no consumer benefit with continuing to bundle two separate services,
as is current practice today.

Traditionally, appraisal management fees were allocated as part of loan processing or administration fees or
through the interest rate. However this has changed over the years as more lenders have outsourced appraisal
functions to third party management companies. This is enabled by interpretations of the Real Estate Setflement
Procedures Act, the foundation of which dates back to the origins of the HUD-1 in 1974, iong before the current
appraisal management business model was established. This allows the bundling of appraisal and appraisal
management expenses when appraisal management companies are used. A change here is long overdue.

However, the CFPB, through the establishment of a new Consumer Disclosure Form and as authorized by the
Dodd-Frank Act, has a unique opportunity to improve transparency for borrowers by requiring full disclosure of
costs incurred for appraisal services and costs for appraisal management services. The CFPB has issued
several drafts of the proposed Consumer Disclosure Form. We applauded a recent draft that was posted fo the
CPFB website for review in February, which includes clear disclosure of any fee paid to a “Local Appraisal
Company” and to an “Appraisal Management Company” (“AMCs”) (found in both the “Hemlock” and "Butternut”
versions).

Part 3. Legislative Reform Options

As Congress reviews appraisal issues, we suggest several reforms to help improve appraiser oversight and
enforcement, as well as the overall quality of appraisals.

With regard to the appraisal regulatory structure, we offer the following suggestions:

1. Realign the appraisal regulatory structure with those of other industries in the real estate and
mortgage sectors. One model to turn to is the National Mortgage Licensing System (NMLS), which
is a cooperative amongst state agencies overseen as a last resort by the Consumer Financial
Protection Bureau {CFPB).

Comments: This s not a proposal to turn the appraisal regulatory structure over to a self-regulatory
organization (SRO). SROs typically mean a regulatory scheme that is administered by industry. Here, the
NMLS is owned and operated by regulators. in addition, the entire NMLS is overseen by a federal agency
(the CFPB).

This would simplify the appraisal regulatory structure and make it consistent with others in the real estate
and mortgage sectors. Authorizing the appraisal profession to utllize the NMLS for its certification and
licensing regime would enable state appraiser regulatory agencies to benefit from enhanced
communication with other state agencies, including those outside of appraisal, such as state banking
regulatory agencies. This enhanced communication among state ficensing agencies has been sought
after for many years by Congress and other observers. Such a system would help state licensing
agencies track individuals and firms that may be moving in and out of states after a disciplinary action.

= See “NAR Survey Shows HYCC Impacting Housing Markets,” available at
hitp:/iwww realtor org/wps/wem/connect/h83165804ef0b3338f18af2dbdateb2figovernment affairs hvee researc
h_results. pdf?MOD=AJPERES&CACHEID=b83165804ef0b3338f18af2dh4a1e62f
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For example, state appraiser regulatory agencies in lifinois would be alerted immediately if an appraiser
was applying for licensure after a disciplinary action was taken in Connecticut. Likewise, state appraiser
regulatory agencies would be alerted if a mortgage broker lost his or her license and was subsequently

applying for licensure as an appraiser.

Realigning the appraisal regulatory structure with the NMLS also would provide a common system in
which appraisers and appraisal management companies could submit applications for licensure in
multiple states. Today, appraisers and AMCs that wish to earn and carry licenses in multiple states must
apply in each state separately, significantly adding to administrative requirements and obligations. For
instance, appraisers with muitiple state licenses must adhere fo each state’s unique timing requirements
and often take the 7-hour USPAP class three or four time a year in order to comply with all the state’s
requirements. Unlike the appraisal regulatory structure, the NMLS has a common application protocol
which is accessed by all of the applicable state licensing authorities.

Interestingly, other industries besides mortgage loan originators are utilizing the NMLS for the very
purpose described here. We understand that the NMLS is now accepting other state regulatory agencies
into the NMLS. This is because state regulatory information-sharing is not unigue to appraisal, butis a
widespread problem with many industries. The NMLS has addressed this by offering a solution that can
be used by multiple industry regulators.

Lastly, should the NMLS fail in its responsibilities to manage appraisal oversight, the CFPB could step in
and administer the appraisal oversight functions, just as it is authorized to do for mortgage loan
originators today. This provision established a strong incentive for the NMLS to maintain meaningful
programs and operations.

2. Congress must protect the independence of the appraisal standards-setting process and require
that appraisal standards for federally related transactions be issued by an entity that does not
directly or indirectly develop or offer education to appraisers.

Comments; Standards-setting organizations typically go to great lengths to protect the independence of
the standards-setting process, However, the decision now before TAF to enter into competition with
private education providers would jeopardize the independence of this process, as changes made to
standards may have additional motivations beyond those serving the profession or users of professional
appraisal services. It is worth noting that TAF is not the only appraisal standards-setting organization in
the world. In fact, the International Valuation Standards Council, based in London, produces the
International Valuation Standards, which are adopted in more than 70 countries and are required for
Appraisal institute members conducting appraisal work internationally. In contrast to TAF, the IVSC does
not currently directly or indirectly develop education for appraiserszg. This is similar to other standards-
setting organizations such as the Financial Accounting Standards Board and the International Accounting
Standards Board, both of which also restrict them in the area of direct education.

3. Congress must establish limitations around the Appraisal Practices Board of TAF.

a. No tax dollars should be used to fund this venture.

b. Voluntary guidance should be just that — voluntary.

c. States should be restricted from codifying voluntary guidance into state law or regulation
and the Appraisal Standards Board should be prohibited from specifically referencing
works of the Appraisal Practices Board within USPAP.

d. Establish meaningful oversight over the de facto regulatory actions of TAF.

% 4Tom Boyle suggested a new project relating to real estate and the misunderstanding of nonconforming

uses and the highest and best use principle. However other Board members considered that this would bring the
IVSC into an educational role, which is not its remit.” From Minutes of the Meeting of the IVSC Standards Board
Held in Hong Kong on 3 November 2011. Available at:

http://www ivsc.org/meetings/2011/1103/sb/minutes _ivsb 20111103 pdf
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Comments: The prohibition of treating voluntary guidance as compulsory shouid apply to the Appraisal
Practices Board and any “Advisory Opinions” or "Frequently Asked Questions” published by the Appraisal
Standards Board. Already, at least seven (7) states have inappropriately adopted Advisory Opinions and
Frequently Asked Questions issued by the Appraisal Standards Board into their regulations; even though
both clearly state that they are to be voluntary and to be used for information purposes only. Barring
action by Congress, a similar course has been laid out for the Appraisal Practices Board.

4. Congress should reiterate that TAF does not have legislative authorization in the area of
“methods and techniques” and “appraiser education.” Congress should not allow TAF to abuse
the authorities granted to it for appraisal standards and qualifications, nor should TAF be allowed
to compete with private education providers in the area of appraisal methods and techniques.

Comments: There is a precedent for Congress to establish limitations in the area of education for private
organizations that have direct authorizations from Congress. When it authorized the National Mortgage
Licensing System, Congress established a limitation for the NMLS not to directly or indirectly develop or
offer any qualifying or continuing education to those whom they oversee®. This is an appropriate
comparable to the situation involving TAF, not just because it maintains a Course Approval Program that
enables education providers to seek a single approval of education in all 50 states, but also because of
the imprimatur as “the source” for appraiser standards and gualifications. We encourage Congress to
enact similar parameters for the appraisal profession.

5. Congress should establish laws that empower state appraisal boards to do thorough and fair
investigations and to prc ite ingful complaints involving appraisers. Further, Congress
should ensure that appraiser licensing fees are used by state appraiser regulatory agencies for
appraiser oversight and enforcement through dedicated funds,

Comments: Often, appraiser licensing fees are swept by state governors to help fill budget shortfalls or
support non-appraiser oversight functions. Over the past year, the Appraisal Institute led an effort in the
state of Maryland to dedicate appraiser licensing fees for appraiser oversight and enforcement. We have
established model legislation for other states — approximately 15 — that are at risk of having funds swept
for other uses.

6. Authorize Fannie Mae, Freddie Mac and other agencies, such as the Federal Housing
Administration and the Veterans Administration, to hait purchase or guarantees of loans in states
that maintain deficient appraiser regulatory regimes. This would serve as a strong incentive for
states to maintain meaningful appraiser oversight and enforcement systems.

Comments: Today, the ASC has the authority to "de-certify” a state appraiser regulatory structure if it
finds states are not able to enforce Title X! of the Financial Institutions Reform, Recovery and
Enforcement Act of 1989. The ASC has never used this authority for a variety of reasons. The Dodd-
Frank Act authorized the ASC to establish intermediate sanctions, such as fines and suspensions. To
date, it has not established any policies in this area.

7. Congress also should prepare for the future of Fannie Mae and Freddie Mac with regard to
appraisal policy. Any ongoing federal support or role for either agency or a future related
organization should maintain consistent appraisal rules like sister agencies such as FHA and VA,
Further, we support the establishment of a rulemaking process that would clarify how appraisal
services may be used in “subsequent transactions” such as refinancing and loan modifications.

Comments: Today, loan servicers often utilize alternative valuation services, such as broker price
opinions, out of confusion or a tack of understanding regarding the flexibility of appraisal standards. At the
same time, agencies appear unable or unwilling to establish procedures for lenders or loan servicers to

2 The SAFE Act limits the National Mortgage Licensing System established by the CSBS from directly or
indirectly offering education for qualifying or continuing education for mortgage originators. See 12 U.S.C.
5104(c){3) hitp:/iwww.law.cornell. edu/uscode/himiuscodet2/usc sec 12 00005104--—-000- html.
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engage qualified real estate appraisers to perform more streamlined, or “limited scope” appraisal
assignments. Many believe that there is only one type of “appraisal,” when, in fact, there are an unlimited
number of the types of appraisals, given the ability to tailor the scope of work to a particular client need. If
lenders only require a quick update of an original appraisal, appraisers can do this. If obtaining both the
market value and the liquidation value of the property would assist with loan review and determining
whether to foreclose or work out the loan that too can be completed by an appraiser in a cost-effective
manner. The agencies should have the ability to establish parameters for obtaining such services from
appraisers.

With regard to appraisal procurement, we encourage Congress to:

1.

Eliminate the Section 1122(d) of Title XI of FIRREA regarding member if nationally recognized
professional appraisal organizations

Comments: This would eliminate one more requirement imposed on lenders, while promoting
professional development and participation in ethics and counseling programs that serve as additional
layers of oversight and enforcement.

Monitor the expected proposed rule from the Consumer Financial Protection Bureau on the
Consumer Disclosure Form regarding implementation of Sec. 1475 of the Dodd-Frank Act, which
authorizes the separation of appraisal and appraisal management company fees.

Comments: We believe that the separation of appraisal and appraisal management company fees is a
central component of efforts to improve appraisal guality. We hope the upcoming proposed rule from the
CFPB provides for a separation of the Appraisal and Appraisal Management Company fees with a
requirement for its disclosure. Barring this, we urge Congress to utilize its oversight function in this area.

Monitor the implementation of the Interim Final Rule on Truth in Lending/Appraisal Independence.

Comments: We also believe that it is central to the related provision in Dodd-Frank requiring the payment
of customary and reasonable fees to appraisers. In this regard, we also call on Congress to utilize its
oversight functions should a final rule regarding appraisal independence by the Consumer Financial
Protection Bureau fail to commence in the coming year. We believe that Congress should demand that
the CFPB issue a final rule that makes consistent the two presumption of compliance regarding
compliance with customary and reasonable fee requirements.
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Price-to-Rent: Case-Shiller and Corelogic House Prices
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This policy had unintended consequences
it hurt those it was intended to help the most

222

501107
10T10Z
600707
500102
100107
606007
506007
1060023
6080023
5080072
108007
60L00T
50007
10£00Z
60900T &
5090077
1090073
5050072
S0S007%
IOSOOZ'
60v007
S0Y00Z
10Y007
60€00C
soeooz;;
1020075
607007%
sozoozi
102007
601007
501002
101007
600007
500007
100007

Phoenix Tiered S&P Case-Shiller Home Prices

300
250
200
150
100
50
0

Phoenix is representative of the 20 markets tracked by Case-Shiller




23

" S|epusawepun4 19)Je|Al 01 uinlay
Vv :uollenjepn Ajuadoud i 1ied



224

a7

1500 uawadedau
se y3diy se aq jouued uolienjea ‘pooytoqydisu pue a1ls
oY1 o1 ajendoudde aq j1m suswanosdwi Suipjing mau pasodoud

ssajun :ssauailelidosdde so Ayljigerins jo ajdpund ayy —
‘uonenjea
JO Jwi| Jaddn ue saxiy [s1ua4] dwodul pajdadxs Jo uollezielided
apew Ajuadoud y :uonezjjeyded awodul jo ajdpund ayl —
‘[@njea sjgesedwod
paj|ed si siyl Aepol] uoiien|eA ayj ul pawnsse sw.a} uo ajgejieae
S| sa11dadoud jusjeainbs jo Ajddns SA1309449 Uk yoiym 1e ao1d
e 1e Aliadoud jusjenainba palsjdwod Apeadsje ue Suiseyaund ()
10 3115 1U3jeAINbS ue uo sjuswaAoidw] JUI|eAINbS JO [BI1IUBPI
3u11onJ41su0d (1) Aq paysljdwodde Jayiaym uolien|en jo 1|
Jaddn ays saxiy Aluadoud [sjgesedwod 0] 91nyiisqns Juajeainba
ue 3uuinboe 4o 1505 ayl :uonnysgns jo ajdpuud ayy —
‘uoljen|ea jo Jwij 1addn ue saxi} Juswade|dau
}O 1502 palewilss ay] :juawode|daa jo ajdipund ayy, —

:sa|d1oulid UOIIBN|BA JNOJ JO UOIIRI|IDU0I3L BY] palinbal
anjeA s,Ajuadoud e Suluiwlia13p ‘SOYET PUe SOEET
9yl Ul pado|ansp sem ad130e4d |esiesdde uiapow USUAN

:3ulisiesdde usapow Jo sjejuswepun



225

SWOdUI JO WEaJ]S "SA 19)JeW-0O1-YIEA »
s8ulp|oy sal1114naas Suinjep —

91e2ijdaJs 031 1502/199YsS
@oue|eq ‘SA sSujuJied 01 8214d *SA 3214d 2035 1UBLIND

uollenj|eAa »201s uowwo) —
'S31314NJ3S
JoY310 pue s)001S Uo sjuswadinbai uidiein —
:3sed s1 wouj usea|ad pue sauldidsip
J9Y10 WoJj} uJea| 3snw pue saoey} 1l saduajjeyd
9yl ul anbiun jou s1 uollenjea Aladoud

sa18ojopoyiaw uolienjen pue a8elanan



226

‘pazijigels pue ‘paienjead
‘PaDBIL 9 PINOYS s|eIUDLIEPUN) ASY 03 9njeA 1ayJew jo diysuone|as wisy-8uo| syl -

"an|eA pazijigels JO S1ueUIWI}SpP |eIudWEPUNS 31 3S0D
Juswade|das s,Aluadoud e pue swodul |ejual 9jesauad 03 Aydede) .

'sasodund Buipuaj Joj anjea sii ‘Ajpueliodwl 10w 40 Bn|eA S3| 30U, P|OS
aqg Aew Apadoud e yoiym je soud ayl, Suluiwialap yum o) st Jasieadde ayy .

‘Arsadoud 109[qns sy 104 anjen padnpul
wooq e :1ndino ajgeloipaJd e 01 pa| sadld sajes ajgesedwod pasnpul wooyg —

:1nd1no ajgeiAaul auo 03 uipea| thdul suo 1nqg pey
A3ojopoyiaw |esieadde ‘umopijaw a8eS1iow ayi 01 dn peajayi uj
an|eA 13¥Jew wWoJdj panlap Ajpdie| auam Asy) ‘pasn uaym UsAI —
"9N|eA JO JueUIWJIS}9pP
9|0S ay3 se sajes ajgeledwod SuiAed| ‘paJoudl Ajjeniuans pue
feuolndo apew aiam Asyl |13Un SS9 puUe SS3| UO Pal|aJ 9q 01 dWed
uollezijeyided swodul pue Juswade|dal Jo sajdipuiid 3yl Wl JIBAQ

S|euswepun) wouj padioAlp dooj| yoeqpas)
aAllIsod e ojul paydiow sey A3ojopoyiaw |esiesddy



227

[i14
9007 ‘N3 3Y1 Ul spiepuels
[3589 JO UOHIRIUBWAIdL] [IDUNOCD SPiRPURIS UCHEN|BA [BUOHEWIBIU] :anjep Sulpual a3eS1I0N 4O UoIlIULB( 92IN0S
"BnjeA dAllenJads-uou 1o
pazijlgels e wc_c_ctmwm_u 0] >mx 2yl St s} JoAO mQEmco_um_m‘_ jejuswiepuny mc_xum‘_._. et
"SUOI3BIABP 35S0 UOIIONIISUOI-01-SN{BA 18)JEW PUB ‘SUOIIRIADD
jusJ-03-anjeA Javjew \Co_pm_jomam IAISSaIXe O] >_wum‘:t ol sjusWisis w>3m_30wam —
‘sa)es ajqesedwod
O siseq a2yi uo >_m_0m paulllialap 3q Jouued snjea pazljigels ij_m> 123w syljun —
x1OUUBW JUBJedsSuUel] pue Jesd e uj pajuawndop
9q ||eys anjea Buipua| a8ediiow ay] ‘anjea Suipua| agedriow ayy
40 JUBLUSSASSE B3 Ul JUNOIIE OJUl USXE]) 3q JOU ||BYS SIUSW|2 anlle|ndads
"Ayiadoud e jo sasn s1eiidosdde anzeuddlje pue BsN JUBLIND BY] pue
‘suoi}ipuod 1axJewW |edo| pue jewlou syl ‘Aliadoud e jo syadse ajgeuteisns
wJa3 8uo| Junodde ojui 3unjey Aladoud e Jo Ajjigelayew aaniny
JO Juawssasse Juapnid e Aq paujwislap se Ajadoud e jo anjea ay[1],

‘Papinoid aq os|e p|nod anjeA pazijigels e ‘AjaAleulal)y
"S1S0D
Juawaoe|dal Jaysiy 4o ‘sswodul uisll ‘syual uisealoul Jou ‘sdoup

921ud JO 1jnsaJ ay3l S| UedW dY3 03 149A3J 0} PAPB3U UOI1ID4I0D
9y1 jo a8ejusdJad ysiy e 1ey3 s931eJISUOWBP 3JUdIIadX]

ueaw ayj 0] UOISIDA3I pue
‘sdoo| yoeqpaaj :3ulsiesdde Jo sjeluswepun



228

|eL23eW punosdydeq ATIA 104 Ulliag ‘MWD LazdAH 4opaliq SuiBeuey XN JaUIBY O} SjuBY) [NyB3RID
‘Ajpuspuadapul pajejnojes aie pue 51dadU0d SN[BA JUSIDYIP OM] 318 IN[EA }OYIBW PUB ATIN  »
2Ll Ul pr__oa £ 0] S91B|0J SN|RA IDMIBIAL  »
‘UeO| BY1 JO Byl| a4UL ay3Inoysnoayl saljdde AT
ueoj Ajtadold Jo ainjeu wua3-8U0] JUNOIDE O] SMe]
sjuWiag|ae m>3m_3uwam 10 snjeA Ul SUOHIENIONY padnpul >__mu_EOCOum JUNOJ3JE 03Ul e} 10U S90Q
S|eIUIWEPUNS PUBR SUOIIPUOD J3XJBW |BDO] PUB [BUOIZDU |BLIIOU SI2PISUO)
AT 3yl Joj i Jaddn ayl st (poylaw ajgesedwod) anjeAa 19)Jep
Auadoud ay) jo seunleay a|geuielsns wial-8uof uo paseg
elo140 AJolendal pue Aioiniels pajiel1ap 4o SISeq ayl Uo ATA 943 JO JUDLUSSISSY

A>.__>_;.v ms_im\> mc__ocu._ ummmto_z

o1B]1So |eaJ JO UollenjeA aAlleAlasuO)



229

o
s
ks

VE0T 2oquuosop) “yoreasyydpa Aq wony 3" 11 T a3 dpa samog

2 b ong ESaE] B [ R Boopg LR O R kr ro Bone
S B & 5Ny g o B o B B o LN 4 s 8o
EEE RN 385 - 588 B
oo meww_mmnmﬁﬁnw M_W_G.m W,M.LW&}«MW_M_mm.ﬁASWWM_mmmmegﬁm %
Tzl gzzl gzl ge=g=_ gzl =l =il gz
L i 1 I 1 1 1 L A A X L 1 1 A 1 i 1 2. A A ) 2 i I i i 1 L 1 0_8
0'ss
e \
Te e 000
818
[2ed
0'50:
00t
BEEIBAE BUINOLL 131 ENERE s RIS UL GIDUC
06
N N T DR
NIMNYEIFNAONYS - { . - .
HAMDS LN ONYENAA Q@.) Auewaesy ur sssnopy Awre g 91burs ¢ xepuy sonng dps

(ATIN) @njeA Suipua a3e81i0N

GOl = 00T



230

00T ‘T 4990300 ‘00sIduRI4 UES JO gY4 , uoiiedasdde a314d asnoy Jamoys
y3no.ayy os op Ajqeqoud j|im 11 ‘|aAa| 98eJaAE SH 0} UINIDJ 01 S| 013RJ BYY J| " 'San|eA
|elual uj sedueyd 03 uojliodoud Jo 1no AjBulwaas pue ‘auniny ayl ul a8ueyd o
pa1oadxa aJe sedld asnedaq a8ueyd sones Jual-a1d Jeys saydwi 3 se ‘[Suiniojwod
10U sI] Siyl "s93ed YImou3 [elus. 10U ‘SUINIDJ 94NINJ W04 BWOD O13es 1Ual
-901id BY3 JO JUBWSAOW 3y} o Ajiofew ay], :54NdJ0 011 B} Uj UOIIRIASD B USUAM »
‘puewap |ejusd Bupnpal g
s3214d dwoy dn SulAlp ‘BuIUMO 03 BullUBL WOLJ Y2UMS SPjOYaSNOY jeuiSiew ‘Wooq
e SulInp Uds0O| spiepuels sy “diysuoile|al Sy} SINSEIW 0114 JUSJ 03 3214d 3YL »

duiual st swoy e SuUjUMO JoJ UOIINHISGNS 10B4IP BYL

00T ‘T 4990300 ‘03sIduRL4 UBS JO gY4 ,/9SN0Y BY3 JO In|eA [ejual oyl Ag

pajewixoidde ag pinoys Moy} 321AI8s BUISNOY 3Y3 JO aNjeA By} ‘1ayJew Suiuonouny

-l1om e uj uAng jeuidiew ay) 03 sapiaoad 11 1eyl [SIUaJ JO Nal| U] SMOJ) YSeD 3J1AISS
8uisnoy aining ay3 Jo anjeA Juasaid Yy} I 9SNOY B JO BN|BA [EIUBWEPUNS BY L,

Jauuew Jejiwis e ul saolid awoy pue sjual 10a4e Ayjiqesisap oiydel8oas pue
‘suoneyiwi] Ajddns ‘yimoud swoout ‘uonie|ndod Suisul e - jenba 3uleq s3uiyy |y —
:puewap
pue Ajddns Aq paulwisiap st Suisnoy Jo 2oud 3y} — siseq |ea1oeld .

diysuoiejaJ juai-ol-anjen 1ayJew Aq pae|d sjoy



231

(SHXS 34l 03 ysnu, — anjeA auiLISISpP SIuaJ Ajprewyn —
¢Apisgns e aainbai Jo moy ysed 3 ssop ‘ino Sugual sy ueld dn yoeq oyl | —
'S|RIUSWRPUN W04
ainiiedap uo paseq uoie|Nd3dS JO S|RIUSLUIEPUNS UO Paseq JUSWISIAUI Uy —
pneJy ygnoayy Jo
$101SaAUL PAsSO|sIp Ag Jaylia — SUlISSAUl BAIRINDS JO S[aAS| YSIH

‘ajqgng e ajowosd
diay ues agueypd [eai8ojoydAsd siyy Sunuas o3 paiedwod Ajgeione}
POMBIA S| BWOY B Ul BUl1S3aAU] 4O FUIUMO uaym dn s308 wniwaad siyj —

LJUniwaad diysiaumo,, ue aAey sawoy paidnido JBUMQ «
Mo| 1day 8 ued sjual ‘aseydind 03 sjeIUDS WOJY puelap Sulnow Ag «
sjuads Jay3diy Aed 01 Ayljige syl 9seaJdul J0U Op I|NWIAS 3saY] «
9SNOY dAISURdXa 210U B Ang UED DWODU| BWES Y| «
9snoy anjsuadxa aiow e Ag ued sBUIABS JO JUNOWE dWES 3Y] «

SjuaJ ueyl s3o14d 3WIOY UO 123))0 4918348 e sasned a8elana| pasealou] —
puewsap aseydind swoy asesdul ued (a8esans| Jaysiy)
SpJepuels 1PaJtd Pauasoo| pue 1ipaJd a|qejieAe Ajipeal ‘sajed MO .

‘lenba jou aJe s3uIyl USYM —

puewap pue Ajddns Ag paulwialap
S| 8UiSnOy JO anjeA 1a)Jew ayj — siseq |ed11oeld

diysuoiie|al JuaJi-o1-anjen 1ayJew Ag paAe|d ajoy



232

"9N|eA J1UIOU0D3 Papaadxa Aj1ealsd sanjea 1aielN ‘3jqgng ayl Sulinp
P8.44N220 }NSaJ JejiWIS B ‘sjuaJ Wod) sanjeA 1ayJew Suldnodap Ag —
‘|eaijpAo-oud Ajy8iy sJe s1aya asayl Jo
[V "SpeaJds molieu Jaylinj ued pue s19sse AYSiJ 40} puBWIBp Sasea.oul
93BJAA3| AUOIA| 's3|qQN( JO uoisuedxa ay3} Paay} 01 VAL Suimojje ‘snjea
ules s1asse ysid Jaysiy pue ualydiy spealds 3paJd sa|qgng Suung
"@N|BA J1LUOUO0I3 3|gezijeal
WJa3-8Uoj mojaq ||e} 01 sa214d 1ax4ew Suisned ‘palousdt Ajjeriul
Sem MOJ4 yseD *3[2A2 snoidIA e Supieasd ‘saold ajes aJl) 1e uonepinbi
93 2240} $3|NJ (193w 01-)Jew 40 YA4) Suiunodde anjea Jie4
:S39¥JeW passaLisip pinbij Sulinp ssiundas anbedo,, jo uonenjep .
slunowe [enuelsgns Aq sswiawos ‘a8JanIp
Op pue ued Asyy 1ng ‘s1ynsad Jejiwis Ajje1aueisgns anIg asayy AjjewionN —
azaanbs Aypinbi| pue ‘seouejequil puewap/Ajddns
£BI2111e, 03 303[gns ‘pinby 4o 9)qiBuny aq J0u Aew :safuajjey) —
3N|eA 12)JeW JUD4IND)
81eJ 1UNOJSIP B O UOIIRIND|ED PUR SMO}} UYsed ainin} Sunewlsa isadusjjeyn —
3N{BA JISULIIUL JO D[WIOUODDT
anjea
JO saunseaw jeluawepuny oMl :(A114n23s e Se Yans) uoilen|ea 31assy —

Siseq |eollaJ0ay]l
diysuoile|as 1uas-ol-anjen 1a)Jew Ag pade|d ajoy



233

o

0TOT YodeN ‘upas|ing yaleasay 4N “USY3 9JUIS JOAS }I pJemol yoeq
3uinow Uaaq sey pue adesane uni-8uo| ayl anoge Ajjediiewelp

9504 0111 3y} ‘900¢C puUe 000Z Udamiag '[S66T PuUe ‘€86T ‘SL6T
‘0L6T] SO66T-PIW 8yl pue 0/6T USSMISQ SaWIl Jnoj aSelane
unJ-guoj s}l 01 Pal4aAal Sey S1UdJ 0] SaN|eA 13¥Jew JO Olled By —

002 ‘T 4240120 ‘03sIoUBI4 UES JO gY4 ,uoliedaidde
9o14d asnoy Jamojs ysnouayy os op Ajgeqoud |jim 1l ‘|ons| aSesane
$31 01 UJN}aJ 01 S Ol1ed BY3 J| ~*"sanjeA |ejual ul sadueyd 03 uoiiodoud jo
no Ajutwiaas pue ‘auniny syj ul a8ueyd 03 paoadxa aJe saoud asnedaq
98ueyd sonel Jua4-201d 1ey) sardwi 1 se ‘[Sullojwod Jou si] siyl
"S9)BJ YIMO0JS [e1UBI 10U ‘SUINIDL 9JNINJ WOJS BWOD Ol3ed JuaJ-931id ay)
4O JuBWaAOW 3y} Jo Alluofew ay] , :S4N320 O11e DY} Ul UOIIRIADD B UBYAN
SUOILIOISIP AJBUOIIR|JU] |BLLIOU U0} $1034400 Ajjedllewoiny —
UE3W 9y 01 S}IDABJ 3l BulueaW “QUBISISUOD Aldiey S| diysuoiie|as siy3
SWI|II9A0 ‘D1RINSP UBD JUaJ pue 321id usamiaq diysuoie|ad ayl a|IYym
9}eJauagd ued
1 SW0dUI 3yl Ag pauiwialap S| 19SSe ue JO aNn|eA 9yl ‘DWIl JanQ —

'SISeq |B21319409Y | .

diysuolie|al Jual-o1-anjen 1aJew Aq pale|d sjoy



234

»431aqng SuisnoH 8y3 §,248UM ‘@j0ang ‘3|qqng,, Ul paliodal se $81eJ 1SaIaIul

pue ‘Ajsusp ‘Swodur ‘sadud 8snoy Jo SisAjeue UOISSISa. B UO PISE] Xapuj SNjeA JSPUN/B[EA IBAO S, A1) [BUOHEN 4.4
AlewWns=a0dA 99T =384 XdseINEJS/AC BJUF MMM/ AN “TT0Z:70-9002:Z0 SIdH VSIAL VaHA/0FHAO wx

"ojul Jual pue acud sajes yum saiuadosd sjgeiedwo) | ¢aiqqng SuisnoH ayl s,81a4M ‘Blggng ‘Bjqang,, ‘9007 ‘YUWS 13 YIS,

e

WLt %S %LT Ly HPT- %TE  %IE

v | seea| On| owp| ues|uoson| vi| oBueio| wes| wew]
9JU3pPIAS |eolaidwsa :diysuolie|al JuaJ-03-an|eA 19)Jejn



235

"9deJaAe Siy1 031 8UllJBASL UDQ SBY 900Z-S00T

9oUlIs pue a3eiane uni-3uo| ay3 anoqge Ajjediewelp asol

Ol1eJ 3y3 ‘spo0z-piw 01 -Alies ayy uj *[766T pue ‘€86T v/

-€L6T] SO66T-PIW 8y} pue so/6T Alles ay) ussmiaq sawi

2alyl a3eJlane c_\:-mco_ S1I O] paliaAad S350 ucmEmum_Qm‘_
01 $3214d 9SnoYy JO Ol1ed 3y SISEQ Paxapul [RUCIEU B UQD

. (pouad Aseuoneyap paseq peolq e Ag pamo|jo}
S1 WO0Q 843 SS3|UN) SBUIIBP 1502 JUBWIL|dal JoU ‘Sauljdap @d1id asnoy
W04} SBWOD UOISI3ABS B JO AYLiolew ay] ‘UOMIBIABP PIINPUI W00 B JAYY —

"UedW 8Y1 01 UO|SIBABL A PAMOJ[0} SI 3 “SINII0 O11ed 150D
JuBWade|da4-03-aN|BA 19MJBW BY] Ul UOIIBIASP PadNpUl WOOQ B USYM —

"ueaw ay] 01 SJBARJ 1l Bulueaw ‘QUISISU0D Allie si diysuolie|al
S1U1 3WIIBA0 ‘D1eINSp UeD (pue| Suipn|oxa) 1502 Juawadejdal
U0112NJISU0d pue 9d14d sajes udamiaq diysuonejal syl ajiym —

‘uolien|ea Jo Jwij Jaddn ue saxyy Juswaoe|dal
40 1500 pajewliss ay] :juswade|dad jo ajdpund ayy, .

diysuolie|as 1502
Juswade|dal-01-anjeA 19)4ew Aq palAe|d ajoy



236

[ N N A e
O Q QW W W W W W
5 O O W0 W0 000 N
Wi O DN DA D N
DR 0D
(001=8461) {00T=846T)
xaput 921d 0007 xapuy 9a1d
BUOY Vi e B e 07007 OO VA H] v
{001=8261) / ooog (001=8£61)
X3pUI 1500 tm \ . X8pu| 1502
UBHINIISUOD < 0°00%u0n5n135000
NG| BYS IR oo 0005 Hims
“|[BYSIBIA] s
0009 teusem
se8ap seq H a
n 7% DS ol o B e T ]
G OO W W LW W
OO O W WY e 0o N
(= N e - N )
(00T=8£6T) m 90 toot=as6m)
xaput a3tid i 0°0§  ¥3pUl 831d
J— awol Jr—
BUIOY YAHS . goot WOY ViH4
(oot=86T) oogr (00T=8BLET) \w\\\
Xaput 3500 XBpU| 1502
uoRINIISU e (' 00ZUORINIISUOD \\
ms 005z Hims %
BT LI p— HEYUSIRIA s
Q00e
o
<
=
o
il 0
(00T=8.6T) 008 (001=8£6T)
Xapul o 0001 Xapui ao1ud
DUIOY Y FH mamose " 0'0ST 300U fH o e
(001=826T) {000z (00T=8261)
Xapul 1502 - 00ST  yapui 1500
UOIINISUOD 000 uopangsuoa
BIms - 00%¢ Bimg
“HEYSIBIA mwmsmncie L 000p  -HEYSIEIA s
T—— . 0ost [ .

anopey)

uojsog

(00T=826T)
Xapui aoud
BUICY Y 3 H o] e
(001=8261)
X3PUI 1502 U
O11INASUOD
Mg
BRI E—
00
oog (00T=BLET)
xapu adud
000T L0y bl ssmseosn
00T (0g1=8,6T)
0002 X3pul 3502
. UO1ONIISHOD
0052 HiMg
0D0E  -HIBYSIBIA ermmemr
0'05¢
DN N B R e e B3
O 0D WY W W W W
0O 0w W W e 00N
QN R BREO N R
L 00 [T T T T o
) (001=8£61)
0007 xapus aapd
mEOLx\quE
ooy v e
001=8.61
0009 X@putisod \\\\\\
uononsuod \
0008 BIMS /\
HRYS JBA] wesmsime
00007

ejuenly

oo

- 0007

000z

000€

- 000y

0008

- 00
- 008

0001
005t
00T
008t
000t
0°05¢
000y
005

00
0'0%
0001
005t
0007
00s¢
000t
0°0s¢e
000y
0'0sy



237

&

gt

{001=8£6T)
x3put 8a1d
BUIOY Y Ho s

(001=8£61)
XBpu) 1503
UOIIINIISUOD
yims
“HBYSIRYN e

(00T=8£6T)
Xapuy soud
SUIOY Yo H 1 omonscees

{001=8.6T)

XBpul 3502

LO1INISU0D
YIMS-{BYSIBIA comemon

(o01=8¢61)
xapul 931d
QWOY Y Hf e

(00T=8£61)

X3PpUi 3502

UoiIanNIIsUoD
JHMS|[RYSIR A wmmsmase

syjodeauulnl

- 00

0001
0002
0°00¢

- 000v

0008

- 0009
- 0'00L

0008

- 00

0001
0002
0°00¢
000¥

0009

o0

000t
000z
0°00¢

[eslsi4

...... - 0005

O QOGHMSBYSIEIA] commmen

(00T=8L6T)
Xapuy asud
FWOY YA H o et

(00T=8.6T)
Xapui 3503
UQONIISUOL
Hims

U SIRIA] moomsne

0Jsiues4 ueg

(001=8261)
xaput as1d
ELTL TR RS R p—

(001=8261)
Xapu) 1503
UoIONSuUoD

{00T=846T)
xapui asiid
DUIOY Yo H o soncomaces

(001=8261}
Xaput 1503
LORINIISUOS
Himg
RYSIBIA] s

00
ooz (00T=8/6T)
xaput aapd

00y WY VM e
. (001=8461)
0008 Xapuj 3sod
0008 UOIIINIISUOD
Mg

0'000T “HBYSIRIAf sosmesmn

00

{001=8461)

- 0001 xspu; aond
0°007 ZUOU VAH momessn

000g (00T=846T)

) Xapu1 1562
0'00%g33n15u00
0005 HIMS

~H BUSIB N ssommranns
. o008 Heusieny

T R I
QO W o W
o O W o0
o W o W 0
00 UL LA LLL AL
(001=8/6T)
xapui 9214d

0’00z BLUOWY Y FH ] rescesmssce

OO s
0009 13ondy
yims

~[{BUSIBAf wommes

s9[a8uy soq



238

Hims g jjpysipin Ag soyno

01 Papir0.Ld Xapuj 150D UOIINIISUCD [DIIUIPISIY 5,420 /1fIMS 79 [[DYSIO] [BIBP 103 UO[IINIISUOD J0f 92IN0S

- 8007
5007
00T

" 6661
9661
£661
0661
861

- v86T

- 186t

- 86T

(00T=8£6T) xopu

BT BUIOY Y JH o s

|

(00T=8.61) Xapu

1803 u013INAISU0d

LIAS-(BUSIB N e \
A4

2@ ‘uolduiysem

00

000z

o'oov

0009

0008

{00T=8L6T) xapu
33110 SUIOY o M s

(00T=8£6T) xapu
3S00 uoIONIISUQD
THMS-{[BYSIB A cmmmmes

- 800Z

v861

1861
8461

00

0001

et 3°00T

0'00E

0'00r

0008

0009



239

0080528 0610028 200°0548 i B00088 o

ArouRg-aR I
AIORRG-VOBU SR
opseas

oga10 veg

210 g

et g

weymgeyh

Ll SO IS

pueog

(ned ig-syodeavuy : -

fodeariput | mon pastumpy ||
) ooz sels |
neingay geue) | H

oresses |

“““““““““ R
7505 wogebay § put seaNg n |

g 15 snodeauaiy
¢
1507 pi

sy peosdyg | ||

- N |

i
Gorsn0R ;
i

wORNOKH
GYOM 104-SERG

ruEpy

0102 :ONISNOH 03HOVLIA MIN
31800 uoneNBey B pueT pelewnsy

0107 “ONISNOH GZHOVLLY M3N
xapu] 1800 uojenfey 9 pue eiydeibowes

v s at g 9 b 4 [
W W a vr.m ﬂ m a BIGWEG-UMBIEISEM
QO W W e 00
B W w0 W Fveas
(00T=8261) (00T=8261) adaug ues
xapui a2iid xaput asud ROV IS
BUUOY Yo Hf e BUIOY ] s weying-yBiagey
(001=8L61) (001=8L61) puriliog
X3PUl 1500 X3pUL 1502 P———
UO1MIISUD UOIINIISUOD
LYIMS MS 29 S5AOK sodeCEu;
§ N Man PRSIy e
“[IEYSIBIN evmminn ~[JBYSIB A msessuirs 16 %07 senhy LOISICH
ey 1§ pue YHOM HOL-S2e
OTEseg
... BUEAY
o3aiqg ues sejieqg

CLOZ “ONISNOH GIHOVLIG MIN
Xopu| 18070 uopenbay ¥ puen eydelbouwag

wJou a3yl anoge diysuonejal
150D)/1dH daay Aew suol1dllsal asn pue



240

- alepdn 6007 491END b (BOLIBWY Ul S301Id 9SNOH YBISu| |eqoD SiH 193405

1201 < W neaey
[ E LA AN selos ey
GLe- g'ae VO onoNg ues
Lgl- 28 D0 THNTINSNAA
GGE G'8¢ 7N HIUCOoU 4
o R (U1 VO OnOp URg
G 6L Loy WD DURR
2ge ey RENIE
&l GG v ojuelaeineg
868" GGG WD sapsblly SO
/007 FOOONT
21 500T
(24} uonenien
sfueyn dRAQ
S04

"3WI1 JOA0 SIUNOISIP 4O swinjwaid |ed101siy Aue pue ‘sainisuap

uolleindod ‘sswooul pjoyasnoy ‘saied 15a4a3ul ‘sadlid asnoH —

:3uIsSn [9A3] YSIAI 9Y3 1e s2214d awoy pue sjelusawepun
US9M19( UOI1B|3JI0D 3Y3 Sajelisuowap (xapu| A1) 1eN
Aj4awii0}) Xapuj uolien|ep Japun/4anQ0 s,3ysisu [eqO|D SH| e

uol1eN|eAIdAO
91eWI31Sa 01 s|eluawepuny uisn



241

£y
a1epdn 600T 4211END i (EILBWY Ul SIdNJ BSNOH ‘WYSISU] |BQO|D SHI :831n0S

bl ueyl sow T Vg

w05 Bl e S g
Ut R
Sirge ue, oy G

PO600T 01 YOS00Z '8dtid uBipeiy Ul eBueyp iz del  gpoz JsuEND YUnog ‘uonenjea 301ig 35noH 1} depy

"Sauljoap 921ud Ja3ue|

Y1M paieldosse A|aso|o suolienjea Jaysdiy yim

‘78°0- 16 pa1e|aui0d Ajaanedau Ajysiy sem adueyd
9214d pue UOI1BN|BAJDAO ‘YSIN PIYIRI1 OEE 104

UOI1EN|BAIDAO
91eW|1S3 03 s|eauawepuny suisn



242

=¥

0T:pD 03 ead woly a3ueyd a8e3us2iad |dH V4Hd 'SO0T JO SE BlEp 93Uid/1UdY ‘S0:4D 4O Se ejep peasds

ssiw T ‘sanllisod p iaoud sa|es/ausy

BAnIsod asie} 7 ‘sassiu z ‘sdoap ao1id soulw Joy sanpisod 7 ‘o501 =<sdop aod Joj seanisod §1 1SHJ
aAIMsod asje) % "SasSIW

€ ‘sdoup ao14d Jourw Jof saAINs0d T ‘%0T=<sdoip aoud 10) saAsod T XpU IS0 WIMS 19 ||BYSIeIN/IdH Y4H

; %cmsu;
{dH YdHd

Jaijenau

s anfes
J2A0 jegon

sjeyuawepuny SulJedwo?y |



243

SUOIIBPUBWIWIOIY :G 1.



244

9y

jemoe snsaan jesieddde 101I9IXS UBBMIBY BIURIBHIQ

WOT~  WBTOITT  OT O399 %SOIS  %OT OO HETOVTT- %OT OI81-

. : w ot
71 01
! a1

b=
sjesiesddy Jo 9

w[diues jesiesddy 017
09

"%0T-/+ UIYUM 3I3M %G/ 8 %SG-/+ UIYIIM DI9M %8F PUE [BUIIOU SEM UOIINGUISIP YL
'sias|esdde-uou Ag pauniopad aiam uadiad AlYSI3 "UOISIAIPGNS BWIeS BY3 WIS JUNOD Wo0Ipag
JEJIUWIS B UUM SB|BS 20Ua9)aJ JO 28Ukl proiq e uaAI8 sem Ing ‘soud sajes ayl Yyum papiaoad jou sem
Jojenjeas ay ‘saWioy pjos Ajjuadal UG paldnpuod a19M SUCHIBN|BA JOLIBIX3 QT 7 1591 PI9Y 066T & U]

:98ueJ 9o14d sajes e Suinuodad salinbal
(8214d sa|es) Jamsue ayl YIIM 1Je1s 10U 01 JSPJO U] (UOISN|DUOD)

93uel 9o1ud sajes e uipiodal :14e1s 01 MOY pue aJay M



245

“(sdwod ajelidosddeul ajeulwi|a ssadoad ay3 ul pue) sdwod aieiidosdde
j|E 9}10U0d04 pue 1038|as \_Mm_mLQQm 9yl Q_ML 621 m@:U_Cr_uww JEDI]SIIE]S OS5 »
"uoi30aias dwod ajendosddeul ag 01 sanuiuod walqoad 159881g 8yl so1EIS Bluued (NYD) TToZ Ul —

‘s|es s|jgesedwod
pue ‘syuswansosdun ‘Aysadoad 1oslgns ay) jo sonsusloeseyd [eaisAyd ay) jo uonejuasaldaisiiy  «

pue ‘sajes sjqesedwod pue Aladoud 198fgns aul soy Asoisiy ssjes syl jo Sujuodal ajenbapeu; «
‘yoeoudde uosuedwod sajes ayj uj syuswisnipe pauoddnsun  «

‘sajes sjgesedwod Jo (Uol1ea4D J0) UoHDB|ES sadosdw] «

‘anjeA jo suotuido pauoddnsun  «

'sdwiod Jo Builiodsl JO UOIDDIBS Y PAAJOAUL J B AjjenIAIA “SeuBIDYep
jesiesdde uowwiod 150w 3y 1n0 Bunuiod Z0-Z0 UAWSIUNOUUY BPIND PANSS] BBA dIUUe ZO0Z U] —
pasn sdwod ajeridosddeu Jo 9ai8sp YBiy B PUNOY OS|E PUB MBIABL JB[IWIS B PRIONPUOD
snl pey Aayy yuswisedap Adijod 1paId s,3B1A SIUUEY UUM PIIBYS SEM UOIIBULIOM|
"(e1elidoadde pajes sem 1 1gnop ui i) alendosddeur Ajesid aq 01 punoy aam (£7)
1584 9y 'G9 3y1 Buowe punoj aiom sdwod pajoajas Josiesdde ayy Jo jjey inoge AjuQ "sdwiod
pajoa|as Jasieadde gy oy jo ssauaieidoidde 10} pamaiaal pial) pue Jsap sem jesiesdde
yoeg ‘punoy atam sdwod sreudosdde jeiusiod g9 ‘Yoseas aseqeiep YSnoaoyl e oYy
‘siesiesdde ayy Ag pasn pue pa1dales au9Mm sdwod gy 40 (e10] B ‘siesiesdde pT Jo MaIABI B U] «

‘ojedosdde
aJjam sdwiod palasyas Jayiasym paledisaaul saonoedd jesiesdde Asysnpul jo Apnis TeeT B U] =

"anjeA paiejul
ue Joddns o3 sdwod ajelidosddeul jo asn ayl SMO||B SIY3 ‘Spuey snondniosun uj

‘sduwod
ajelidoudde 50w ayy Jo Auew Saleuiw[@ s$9204d SIY3 ‘SIOURISWINDII JO 1530 Yl JBPUN

"saiuadoud € yum dn 3uipus Ajjesauss — sdwod sielidoidde Jo uoildalas
9yl moJJeu 03 11 sasn pue 921ud $ajes ay3 YUM Ssuels $sa004d Juadind syl —

'$Jasn ay) 01 uaJedsuely aq 1snw ssa0ud Uo138|as (dwod) ajqesedwo)

$s2204d UO01109|9S 9|geiedwod :14els 01 MOY pue alaym



246

'SON|eA pazi|igels pue 1a¥Jew Jo sisAjeue
pue M3JA3J B UO Paseq SWwJa) UBO| dUIWIDIDP
P|NOYS J3pud| ay] 18 142dXa |eJ1B||00 Y

J0301pa4d e jou ‘Biqgng
e Jo woldwAs e ag 03 Spu} Siyl Janamoy — Ajiaizoe aalze|ndads
Suisessoul Jo J01B3IPUL UB 24 OS|B PINOM 3JBYS J0IS3AUI SuIMmolD  —

sdijysuolie|as [ejuswiepuny
PUB SUOI}IPUOD }d)JEW [BJO] PUE |BUOISBL |RWIOU JBPISUOY) —

:papinoid 9g 0S|e p|NOYS aN|eA pPazi|Igeis y
ssa%0.d
uoI1103|9s 9|qededwod Juasedsuely pue 1SNQos U0\ —
93ueJs 9o14d sajes e Joday —
anjeA 3uipus| adedyow Joj Jwi| Jaddn
93 S19s poyiaw ajgqesedw0d 3UiSn aN|eA 19)JBIA|

11elsS 01 Moy pue aJayMn



247

%%

‘Aliadoud e uo 13| Ajjuspnid aq Aew jeyl Junowe

winwixew ayl Sujuiwialap Ul SIspua| uilsIssy —

:U0I10UNn} 3402 S} 03 pue uolissajoid e se

Snieis s}l 031 pauinial 3q 3uisieadde Ajuadoud
ued asayl se yans sdais supjelr Ag AjJup .

uoIsn|ouo)



248

G ® WASHINGTON, D.C. OFFIiCE QTHER OFFICES
S« fifth floor beijing, china
B flour mill building new york, new york

1000 potomac sireet nw portland, oregon
GARVEY pygery BARER washington, d.c. 20007-3501 seatile, waskingion
A PARTNERSHIP OF PROFESSIONAL CORPORATIONS rer 202 965 7880 rax 202 965 1729 GSBLAw.camM

Please reply to MATTHEW R. SCHNEIDER
mschueider@gsblaw.com TEL EXT 1787

February 21, 2012

The Honorable Ben Bernanke

Chairman, Board of Governors of the Federal Reserve System
20" St. and Constitution Avenues, NW

Washington, D.C. 20551

Richard Cordray

Director, Consumer Financial Protection Bureau
1500 Pennsylvania Ave. NW

(Attn: 1801 L Street)

Washington, DC 20220

Re:  Petition for Reconsideration and Rulemaking: Interim Final Rule Implementing the Appraisal
Independence Provisions of Section 1472 of the Dodd-Frank Wall Street Reform and Consumer
Protection Act

Dear Chairman Bernanke and Director Cordray:

We represent the American Guild of Appraisers, a membership organization of real estate
appraisers. We write to you in connection with the interim final rule (“IFR”, 75 Fed. Reg. 66554)
implementing the appraisal independence provisions of section 1472 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (“Dodd-Frank™). As explained in detail in the attached “Petition
for Reconsideration and Rulemaking”, the Federal Reserve Board has contradicted the clear intent of
Congress and failed to comply with the basic requirements of the Administrative Procedures Act.

Briefly, Congress intended to insure that appraisals would be free from undue influence and
competently performed, in part, by requiring that appraisers be compensated fairly with “custornary and
reasonable fees.” The law prohibits using studies or surveys of fees paid to appraisers by Appraisal
Management Companies as a basis to determine what a customary and reasonable fee is. Yet, the IFR
implementing this provision of Dodd Frank appears to permit that which is prohibited in the law. As
the GAO has found, while lendets generally pay AMCs and appraisers at the same rate, the rates paid to
appraisers by AMCs are lower by at least 30%. Up to 80% of appraisals are ordered through AMCs.
Congress could not have intended to establish two alternate methods of compliance that result in
“customary and reasonable” fee standards for the same properties in the same geographic areas that
differ by 30% or more. Moreover, in failing to provide prospective notice and opportunity to comment
and response to comments in connection with the promulgation of the IFR, the Federal Reserve Board
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acted in violation of the requirements of the Administrative Procedures Act. In this case, the defect goes
to the heart of the requirements of the Administrative Procedures Act.

The issuance of the IFR in its current form, without reasonable prior opportunity for notice and
comment, has resulted in degradation in the quality and reliability of appraisals and injury to the
appraisal industry. Pursuant to 5 U.S.C. § 553(e), and for the reasons set forth in the attached Petition,
the American Guild of Appraisers hereby requests that immediate action, as set forth in the Petition’s
request for relief, be taken to prohibit reliance on information about fees paid by AMCs in determining
what fees are customary and reasonable, consistent with the intent of Congress.

ncerelyy

Matthew R. Schneider

Attachment
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Petition for Reconsideration and Rulemaking
Submiitted to
The Federal Reserve Board and Consumer Financial Protection Bureau
On Behalf of
The American Guild of Appraisers

Executive Summary

Over the course of the last decade, as the volume of home mortgages increased, the
percentage of appraisals ordered through Appraisal Management Companies (AMCs)
dramatically increased. Currently, between 60 to 80% of all residential appraisals are ordered
through AMCs, rather than directly from appraisers.

When an appraisal is ordered through an AMC, the fees for the appraisal paid by lenders,
and ultimately passed on to the borrower, are generally the same as when the appraisal is ordered
directly from an appraiser. However, a significant portion of the fee is retained by the AMC
middleman. As a result, the fees actually paid to the appraiser by AMCs are on average more
than 30% lower than when the appraiser is hired by a lender directly, despite the fact that the
effort required of the appraiser is the same in either case. In addition, AMCs frequently require
inordinately short turn-around times for appraisals, placing an additional burden on appraisers,
and often utilize appraisers from different locations who are unfamiliar with the subject
property’s neighborhood. As the percentage of appraisal orders passed through AMCs has
increased, appraisers have been forced to do more for less under conditions that compromise the
integrity and quality of the appraisal process and threaten to drive many qualified appraisers
from the profession.

In response to concerns about the effect this situation was having on the reliability of
home valuations, when Congress enacted the Dodd-Frank Wall Street Reform and Consumer
Protection Act (“Dodd Frank™) it required the Federal Reserve Board (the “Board”) to
promulgate appraisal independence regulations that include a mandate that creditors and their
AMC agents “compensate fee appraisers at a rate that is customary and reasonable for appraisal
services being performed in the market area being appraised.” In particular, while Dodd Frank
permitted customary and reasonable fees to be determined based upon objective third party
information such as fee studies, it explicitly provided that these studies exclude rates paid by
AMCs. This provision reflected Congress” concern that the lower fees paid by AMCs, who have
a dominant share of the market, would distort the determination of what fees are customary and
reasonable, thereby undermining the intent of the requirement.

Pursuant to Dodd Frank’s direction, on October 28, 2010 the Board published its interim
final rule on appraisal independence (the “IFR™), which took effect December 27, 2010. In
addressing the Dodd-Frank mandate that appraisers be paid a customary and reasonable fee for
appraisals, the Board created two alternate presumptions of compliance with this requirement.
Under one presumption of compliance, creditors and their agents are presumed to comply if the
fee they pay an appraiser is based on objective third-party information, provided that this
information excludes fees paid by AMCs as required by Dodd-Frank.
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Under the other presumption of compliance, creditors and their agents are presumed to
comply if the rates paid are “reasonably related” to recent rates paid for services in the same
geographic market. In order to determine the rates recently paid in a geographic market, the IFR
specifies that creditors and their agents may, but are not required to, perform a fee survey.
However, this provision does not explicitly require that such a survey exclude rates paid by
AMCs. In fact, in the preambie to the IFR, the Board specifically stated that “qualifying for this
presumption of compliance does not require that a creditor use third-party information that
excludes appraisals ordered by AMCs.” In other words, under this presumption of compliance
AMCs appear to be permitted to rely on the very same, significantly lower fees that they
themselves pay appraisers—the very fees excluded under the first presumption of compliance
and excluded by Congress in Dodd-Frank. The inclusion of this presumption of compliance as it
currently is interpreted in the preamble to the IFR is, therefore, arbitrary, capricious and contrary
to law.

In addition, in issuing the IFR, the Board did not follow the standard notice-and-comment
procedure required by the Administrative Procedure Act. Instead, the Board claimed that there
was “good cause” to forgo the notice-and-comment requirements and, instead, provided a post-
promulgation period in which the public was invited to submit comments. In response, the
Board received over 1000 comments, many of which addressed the two conflicting presumptions
of compliance with the customary and reasonable fee provisions. However, to date neither the
Board nor any of the other federal agencies charged with development and oversight of the
appraisal independence rules have responded to the comments received. Furthermore, there has
been no indication when, if ever, the IFR will be revised or replaced by a non-interim, final rule.

In failing to provide prospective notice and opportunity to comment the Board acted in
violation of the requirements of the Administrative Procedure Act. Moreover, the promulgation
of a presumption of compliance that permits AMCs to rely on the low rates they themselves pay
appraisers, which is contrary to law, is a defect that could have been timely cured if the Board
had permitted the affected appraisal industry opportunity to provide meaningful input on the
rules prior to their implementation. This is exactly the sort of misguided rulemaking that the
notice-and-comment requirements are designed to avoid.

In light of these concerns, pursuant to 5 U.S.C. § 553(e) the American Guild of
Appraisers respectfully requests that the IFR be revised immediately to prohibit reliance on
information about fees paid by AMCs in determining what fees are customary and reasonable,
consistent with the intent of Congress.

1. Background

Generally, with a few specified exceptions, federal regulations require that an appraisal
conducted by a state licensed or certified appraiser be performed for real estate related
transactions. See, e.g, 12 C.F.R. § 323.3 (applicable to FDIC-regulated institutions).
Historically, lenders have obtained appraisals either by using in-house appraisers, contracting
with independent appraisers or appraisal firms, contracting with third party appraisal
management companies (“AMC?”s) who in turn subcontract with appraisers, or by relying on
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appraisals contracted for by the borrower’s mortgage broker. United States Government
Accountability Office Residential Appraisals: Opportunities to Enhance Oversight of an
Evolving Indusiry 7 (July 2011) (“GAO Report”). The cost of these appraisal services are
generally then charged to the consumers obtaining the mortgages. Jd. at 22. See also 12 C.F.R.
§ 226.4(b)(4).

In the mid-2000s, allegations arose that mortgage brokers and loan officers were
pressuring appraisers into overvaluing properties in order to secure mortgage approvals. Id., at 1.
In the midst of the burgeoning foreclosure crisis, the Attorney General of New York filed a
lawsuit alleging that Washington Mutual had inappropriately pressured an AMC to ensure that
appraisers were used that would inflate property values. /d. The associated investigation
ultimately led to an agreement between the New York Attorney General, Fannie Mae and
Freddie Mac—who had purchased many of the Washington Mutual mortgages—and the Federal
Housing Finance Agency (“FHFA”), which regulates Fannie Mae and Freddie Mac. /d., at 2.
As a part of this agreement, the Home Valuation Code of Conduct (“HVCC”) was adopted,
specifying that loans sold to either Fannie Mae or Freddie Mac must meet certain requirements
for appraisal independence. Id.

Under the HVCC, either the lenders themselves or specifically authorized third parties,
such as an AMC, were responsible for selecting and compensating appraisers, meaning that
mortgage brokers and real estate agents were not permitted to select or compensate appraisers.
In addition, the lenders’ loan production staffs were prohibited from:

(1) selecting, retaining, recommending, or influencing the selection of any
appraiser for a particular appraisal assignment or for inclusion on a list or panel of
appraisers approved to perform appraisals for the lender or forbidden from
performing such work; and (2) having any substantive communications with an
appraiser or appraisal management company relating to or having an impact on
valuation, including ordering or managing an appraisal assignment.

HVCC, § I (B).

Though some lenders, as a result of capacity and operational pressures, had already
switched to relying on AMCs prior to the HVCC becoming effective, the percentage of
appraisals ordered through AMCs prior to 2009 when the HVCC went into effect was less than
half. GAO Report, supra, at 32. After the advent of the HVCC, however, compliance concerns
by lenders have increased the percentage of appraisals ordered through AMCs to somewhere
between 60 and 80%. Id. Historically, independent appraisers and appraisal firms relied on local
relationships with loan originators in order to secure appraisal jobs, but, in the post HVCC-era,
most appraisals are now assigned through AMCs. Id.; see also letter from Daniel Drelich,
President, NJ Chapter of the American Guild of Appraisers OPEIU/AFL-CIO, to the Federal
Reserve Board (Dec. 23, 2010),
http://www.federalreserve.gcov/SECRS/2011/January/20110120/R-1394/R-

1394 122910 58913 332574998363 _1.pdf. As a result of this shift, many small appraisal firms
went out of business, some independent appraisers joined AMC panels in order to make a living,
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while others switched to performing nonresidential appraisals or left the industry entirely. GAO
Report at 32-33.

While the fees paid by consumers for appraisals can vary significantly based upon the
complexity of the appraisal and the regional market, industry estimates suggest that the average
costs fall between $300 and $450 depending on location. Id. at 22. According to the mortgage
industry, however, appraisal fees paid by borrowers are generally the same, regardless of
whether the appraisal is ordered through an AMC. Id., at 24. In the case of appraisals for which
appraisers are engaged by lenders directly, the entirety of the fee goes to the appraiser or
appraisal firm. /d. When appraisals are ordered through AMCs, however, AMCs keep at least
30% of the fee. Jd. As a result, appraisers forced to join AMC panels in order to obtain sufficient
work found themselves being asked to perform the same amount of work for significantly less
money. /d. at 33.  In addition, in some cases, AMCs apply pressure on the appraiser to guide the
appraiser’s value conclusion and insist on their meeting unreasonable deadlines. Jd.

In testimony before the House of Representatives Committee on Financial Services, Jim
Amorin, President of the Appraisal Institute, characterized the effect of the AMC industry (then,
largely unregulated) on the appraisal process, stating:

AMCs charge “appraisal management fees,” the details of which are not fully
disclosed to the consumer. Consumers unwittingly believe that this includes a
quality appraisal when in fact it is typically a cut-rate substitute. Because AMCs
and lenders cram into these fees other undisclosed management charges,
consumers are short-changed by quick valuations by AMC contractors paid a
fraction of the normal compensation.

H.R. 1728, The Mortgage Reform and Anti-Predatory Lending Act of 2009: Hearing Before the
H. Committee on Financial Services, 111" Cong. 72 (2009) (statement of Jim Amorin, President,
Appraisal Institute).

II. Dodd-Frank Act Provisions

In 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No.
111-203 (2010) (“Dodd-Frank™), revised Chapter 2 of the Truth In Lending Act, 15 U.S.C. §
1631 et seq, to add requirements intended to ensure appraisal independence. Dodd-Frank §
1472. When the bill was introduced and passed by the House of Representatives in 2009, it
included a provision requiring the Director of the proposed Consumer Financial Protection
Bureau (“CFPB”) to lead a Negotiated Rulemaking Committee to promul%ate appraisal
independence requirements for residential loan purposes. HLR. 4173, 110" Cong. § 4312 (as
introduced in the House of Representatives, Dec. 2, 2009). This provision required that the
regulations promulgated pursuant to § 4312 “shall include a requirement that lenders and their
agents compensate appraisers at a rate that is customary and reasonable for appraisal services
performed in the market area of the property being appraised.” 7d., § 4312(b)(2).
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When the Senate considered the House-passed version of H.R. 4173, it approved an
amendment in the nature of a substitute, which substituted a substantially different Senate
version of the bill which did not contain a provision similar to § 4312. H.R. 4173, 110™ Cong. §
4312 (as engrossed in the Senate with amendment, May 20, 2010). When the joint conference
met to reconcile differences between the House and Senate versions of the bill, however, the
conference added a substantially lengthier and more detailed section on appraisal independence.
H.R. 4173, 110" Cong. § 1472 (enrolled bill, final as passed both House and Senate.) The
conference provisions specified that:

Lenders and their agents shall compensate fee appraisers at a rate that is
customary and reasonable for appraisal services performed in the market area of
the property being appraised. Evidence for such fees may be established by
objective third-party information, such as government agency fee schedules,
academic studies, and independent private sector surveys. Fee studies shall
exclude assignments ordered by known appraisal management companies.

Id § 1472 (i)(1), Pub. Law 124 Stat 2192, § 129E(i)(1) codified ar 15 U.S.C. § 163%9¢. Under
subpart (3) of this provision, in the case of complex assignments, the required reasonable and
customary fee should “reflect the increased time, difficulty, and scope of the work required for
such an appraisal and include an amount over and above the customary and reasonable fee for
non-complex assignments.” Id. § 1472 (1)(3).

The appraiser independence provisions of Dodd-Frank reflect Congress” cognizance that
AMC:s that order the vast majority of appraisals are agents of the Jenders, and that the fees AMCs
and lenders pay to independent, non-AMC employee appraisers for their appraisal services have
an important bearing on the integrity and competence of appraisals. Accordingly, the
legislation’s definition of “Appraisal Management Company” reflects the AMCs’ agency
relationship with lenders (AMC defined as “. . . external third party authorized either by a
creditor . . . . or underwriter or other principal in the secondary mortgage market” to “recruit,
select and retain™ and “contract” with appraisers)(id,, § 1124(f)(4)(11)), and the term “fee
appraiser” for purposes of the “reasonable and customary” fees provisions “means a person who
is not an employee of the mortgage loan originator or appraisal management company engaging
the appraiser.” Id. § 1472 (i)(3). Further, the legislation reflects that Congress was aware of the
fact that fees charged for appraisals coordinated by AMCs typically include more than just the
fees paid by AMCs to appraisers. Accordingly, Congress amended RESPA to provide that the
standard disclosure form may include clear disclosure of both the “fee paid to the appraiser” and
the “administration fee” paid to the AMC. Id. § 1475.

Thus, in adopting “reasonable and customary fee” requirements as an integral part of
provisions intended to assure appraisal independence, Congress recognized the potential for
harm to the public interest inherent in the AMCs’ power: to retain and contract with appraisers;
to determine how much to pay them; to disfavor individual appraisers who are independent and
unwilling to bow to pressure; and to determine what to charge their principals for the “package”
of appraisal services performed by independent appraisers and “administrative™ services
performed by the AMC itself. Section 1472(1)(3)’s exclusion of appraisal assignments ordered
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by AMCs as the basis of fee studies relied upon to establish compliance with “customary and
reasonable” fee requirements can only be understood as reflecting Congress’ awareness of the
potential for harm inherent in the facts that the AMCs’ current position as the major source of
appraisal engagements gives AMCs an ability to control fees actually being paid to appraisers
and degrade the appraisal process and that AMCs are essentially agents of their lender principals.

To assure robust enforcement of the appraisal independence provisions, section 1472
authorized the Federal Reserve Board (the “Board™), the Comptroller of the Currency, the
Federal Deposit Insurance Corporation, the National Credit Union Administration Board, the
Federal Housing Finance Agency, and the Consumer Financial Protection Bureau (the “Bureau™)
to “jointly issue rules, interpretive guidelines, and general statements of policy with respect to
acts or practices that violate appraisal independence,” within the meaning of § 1472. /d. §
1472(g)(1). However, in addition to this permissive authority, section 1472 required the Board
to:

prescribe interim final regulations no later than 90 days after the date of
enactment of this section defining with specificity acts or practices that violate
appraisal independence in the provision of mortgage lending services for a
consumer credit transaction secured by the principal dwelling of the consumer or
mortgage brokerage services for such a transaction and defining any terms in this
section or such regulations. Rules prescribed by the Board under this paragraph
shall be deemed to be rules prescribed by the agencies jointly under paragraph (1).

Id. § 1472(2)(2).

1II. Interim Final Regulations
a) Procedural History

Pursuant to the statutory requirements of Dodd-Frank § 1472(g)(2), on October 28, 2010
the Board published an interim final rule (“IFR”) implementing the appraisal independence
provisions of section 1472. See Truth In Lending: Interim Final Rule, 75 Fed. Reg. 66554 (Oct.
28, 2010) (codified at 12 C.F.R. pt. 226.42). The Federal Register notice specified that “[t]his
interim final rule is effective December 27, 2010.” Id., at 66654. However, it also provided that
“[t]o allow time for any necessary operational changes, compliance with this interim final rule is
optional until April 1, 2011,” at which time the pre-existing appraisal independence rules at 12
C.F.R. § 226.36(b) would be removed. Id.

While the IFR would become effective as published, the Board nevertheless requested
public comments, which it stated “must be received on or before December 27, 2010.” /d. In
justifying its issuance of the IFR without complying with the notice and comment requirements
of the Administrative Procedure Act, 5 U.S.C. §553, the Board relied upon the good cause
exception at 5 U.S.C. §553(b)(B). Truth In Lending: Interim Final Rule, 75 F.R. at 66556.
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Specifically, the Board found “that for this interim rule there is ‘good cause’ to conclude
that providing notice and opportunity to comment would be impracticable and, therefore, is not
required.” Id. Its rationale was based on the fact that “Congress imposed a 90 day deadline for
issuing the interim final rule” and that “90 days does not provide sufficient time for the Board to
prepare and publish proposed regulations, provide a period for comment, and publish in the
Federal Register before the statutory deadline.” Id. The Board further expressed its belief that:

the Dodd-Frank Act’s mandate that the Board issue interim final rules that will be
effective before the issuance of permanent rules also supports the Board’s
determination that notice and comment are impracticable. If the legislation had
contemplated a notice and comment period, the rules issued by the Board could
have been referred to as “final rules” rather than “interim final rules.

Id.

b) Fair Compensation Provisions

In order to implement the requirement in section 1472(i)(1) of Dodd-Frank that
appraisers be paid a customary and reasonable fee, the IFR provides that:

In any covered transaction, the creditor and its agents shall compensate a fee
appraiser for performing appraisal services at a rate that is customary and
reasonable for comparable appraisal services performed in the geographic market
of the property being appraised. For purposes of paragraph (f) of this section,
“‘agents’’ of the creditor do not include any fee appraiser as defined in paragraph
(D(4)(1) of this section.

Truth In Lending: Interim Final Rule, 75 F.R. at 66382 (codified at 12 C.F.R. 226.42(£)(1)).

The IFR provided that, in order to comply with the “customary and reasonable” fee
requirement, creditors and their agents could rely on two alternative presumptions. Under the
first, a creditor and its agents are presumed to comply if they “compensate the fee appraiser in an
amount that is reasonably related to recent rates paid for comparable appraisal services
performed in the geographic market of the property being appraised.” Id., (codified at 12 C.F.R.
226.42(£)(2)). The IFR further specified that, in determining this amount, creditors shall take
into account the type of property, the scope of work, the time in which the appraisal services are
required to be performed, the appraiser’s qualifications, the appraiser’s experience and
professional record, and the appraiser’s work quality” and shall make adjustments as necessary
to ensure that compensation is reasonable. /d.

In the supplement to part 226 providing the Board’s staff interpretations, the Board
clarified that for the purposes of meeting this presumption of compliance, creditors and their
agents:
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may gather information about recent rates by using a reasonable method that
provides information about rates for appraisal services in the geographic market
of the relevant property; a creditor or its agent may, but is not required to, use or
perform a fee survey.

Id. at 66586 (codified at Supplement I to Part 226, Comment 42(H)(2)(I)(2)).

In order to be eligible for this first presumption of compliance, neither creditors nor their
agents may “engage in any anticompetitive acts in violation of state or federal law that affect the
compensation paid to fee appraisers.” Id. Examples of the sort of prohibited anticompetitive
acts include price fixing, market allocation, restricting individuals from entering the relevant
geographic market or causing individuals to leave the relevant geographic market. 1d.

In addition to this first presumption of compliance, the IFR also provides a second
alternative presumption, under which creditors and their agents are presumed to comply with the
fee requirements if they base their determination on information about rates that:

(i) Is based on objective third-party information, including fee schedules, studies,
and surveys prepared by independent third parties such as government agencies,
academic institutions, and private research firms;

(ii) Is based on recent rates paid to a representative sample of providers of
appraisal services in the geographic market of the property being appraised or the
fee schedules of those providers; and

(iii) In the case of information based on fee schedules, studies, and surveys, such
fee schedules, studies, or surveys, or the information derived therefrom, excludes
compensation paid to fee appraisers for appraisals ordered by appraisal
management companies, as defined in paragraph (f)(4)(iii) of this section.

Id., (codified at 12 C.F.R. 226.42()(3)). This presumption of compliance is consistent with the
statutory language of section 1472 of Dodd-Frank which permits the use of objective, third-party
evidence of reasonable and customary fees, such as studies, provided that “studies shall exclude
assignments ordered by known appraisal management companies.” Dodd-Frank § 1472 (i)(1).

Under these two alternatives then, the information about fee appraisal rates on which
creditors and their agents—including AMCs acting on creditors’ behalf—rely may either be
related to recent rates in the area, including those paid by AMCs, under presumption 1, or, under
presumption 2, be based on aggregated third party data that excludes rates paid by AMCs. This
discrepancy between the two presumptions was made explicit in the Board’s explanation to
Comment 42(£)(2)(1)-2 in the preamble to the IFR, which stated regarding the first presumption:

As indicated by this comment, qualifying for this presumption of compliance does
not require that a creditor use third-party information that excludes appraisals
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ordered by AMCs, for example, as required to quality for the presumption of
compliance available under § 226.42(f)(3), discussed below.

Truth In Lending: Interim Final Rule, 75 F.R. at 66572.

Thus, the interim final rule promulgated by the Board appears to permit reliance under
the first presumption of compliance on fees paid by AMCs to appraisers, which is expressly
prohibited under the second alternative.

¢) Post-Publication

Following publication of the IFR, the Board received approximately 1300 public
comments. Federal Reserve Board, Comments: Regulation Z - Truth In Lending Act [R-1394],
http://www.federalreserve.gov/generalinfo/foia/index.cfm?doc_id=R-
1394&doc_ver=1&ShowAll=Yes (last accessed December 5, 2011). In addition to hundreds of
submissions by appraisers from across the country, these submissions included comments from
Daniel Drelich, President of the New Jersey Chapter of the American Guild of Appraisers, which
detailed the reduction in average appraiser fees that have accompanied AMC dominance of the
market for appraisal services. Letter from Daniel Drelich to Federal Reserve Board, 1-2. In
expressing the Guild’s concern regarding the fee provisions of the IFR, he stated his agreement
with the statement of Ann O’Rourke and Appraisal Buzz that:

The existence of Presumption 1 is in conflict with the Congressional intent of
Title 14 of the Dodd-Frank Act. In order to protect lenders and consumers,
Congress recognized the critical importance of engaging appraisers at a fee that
allows for thorough analysis and diligence by the most competent appraiser. Not
engagement based on lowest fee and rushed completion expectations.

Id., at 3. In order to reconcile the Board’s regulations, Mr. Drelich recommended either
removing presumption 1, or if that was not an option, clarifying that 100% of the charge to the
consumer for an appraisal be paid to the appraiser, with any additional fees for AMC services
paid by the lender. Id.

Following the close of the comment period, though the regulations became effective
December 27, 2011 and mandatory on April 11, 1 2011, the Board has not responded to public
comments, nor initiated any follow-up rulemaking processes for the purpose of promulgating a
final rule. On July 7, 2011, the Board published its “Semiannual Regulatory Flexibility Agenda™
in the Federal Register, which provided a timetable for further action on the IFR by “06/00/11”.
Semiannual Regulatory Flexibility Agenda, 76. F.R. 40201 (July 7, 2011). Subsequently,
however, primary responsibility for these regulations was transferred to the Consumer Financial
Protection Bureau. See Identification of Enforceable Rules, 76 F.R. 43569, 43570 (July 21,
2011). The Board and the other named agencies still retain joint rulemaking authority under
Dodd-Frank. Dodd-Frank § 1472(g)(1). The Board has indicated, however, that given the
current volume of other pending regulatory action required by Dodd-Frank, several of which
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have statutory deadlines in January of 2013, it is unlikely that any further action will with regard
to the IFR will be forthcoming in the near future. Email from Lorna Neill, Division of Consumer
and Community Affairs, Federal Reserve Board to Peter Vidi, National President, American
Guild of Appraisers (Jan. 13, 2012) (on file with author).

111. The Board’s Issuance of Interim Final Rules Without Notice and Comment
Violates the Administrative Procedure Act

The Administrative Procedure Act (the “APA”) requires that, prior to the promulgation of
rules by a federal agency, “[g]eneral notice of proposed rule making shall be published in the
Federal Register, unless persons subject thereto are named and either personally served or
otherwise have actual notice thereof in accordance with law.” 5 U.S.C. § 553(b). Furthermore,
the APA requires that:

After notice required by this section, the agency shall give interested persons an
opportunity to participate in the rule making through submission of written data,
views, or arguments with or without opportunity for oral presentation. After
consideration of the relevant matter presented, the agency shall incorporate in the
rules adopted a concise general statement of their basis and purpose.

5 U.S.C. § 553(c). The purpose of these requirements is to ensure the ability of atfected parties
to participate in the rulemaking process. As the Circuit Court of Appeals for the D.C. Circuit has
explained:

Section 553's notice and comment requirements are essential to the scheme of
administrative governance established by the APA. These procedures reflect
Congress' “judgment that ... informed administrative decisionmaking require{s]
that agency decisions be made only after affording interested persons” an
opportunity to communicate their views to the agency... Equally important, by
mandating “openness, explanation, and participatory democracy” in the
rulemaking process, these procedures assure the legitimacy of administrative
norms.

Air Transport Ass'n of America v. Department of Transp., 900 F.2d 369, 375 (D.C. Cir. 1990)
(quoting Chrysler Corp. v. Brown, 441 U.S. 281, 316 (1979)).

Section 553 of the APA provides limited exceptions to the requirement for notice and
comment, which permit agencies to forego this process “when the agency for good cause finds
(and incorporates the finding and a brief statement of reasons therefor in the rules issued) that
notice and public procedure thereon are impracticable, unnecessary, or contrary to the public
interest.” 5 U.S.C. § 553(b)B). However, as

[t}he Senate Committee responsible for the APA warned:
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“The exemption of situations of emergency or necessity is not an “escape clause”
in the sense that any agency has discretion to disregard its terms or the facts. A
true and supported or supportable finding of necessity or emergency must be
made and published. “Impracticable” means a situation in which the due and
required execution of the agency functions would be unavoidably prevented by its
undertaking public rule-making proceedings.”

State of N. J., Dept. of Environmental Protection v. U.S. Environmental Protection Agency, 626
F.2d 1038, 1046 (D.C. Cir. 1980) (quoting S.Doc. No. 248, 79th Cong., 2d Sess. 200 (1946)).

Consistent with this intent, in reviewing the use of these exceptions courts have
repeatedly emphasized that “circumstances justifying reliance on this exception are ‘indeed rare’
and will be accepted only after the court has examined closely proffered rationales justifying the
elimination of public procedures.” Council of Southern Mountains, Inc. v. Donovan, 653 F.2d
573, 580 (D.C. Cir. 1981) (internal quotes omitted). See also New Jersey, Dep't of
Environmental Protection v. United States Environmental Protection Agency, 626 F.2d 1038,
1045 (D.C. Cir. 1980) (“it should be clear beyond contradiction or cavil that Congress expected,
and the courts have held, that the various exceptions to the notice-and-comment provisions of
section 553 will be narrowly construed and only reluctantly countenanced.”); Coalition for
Parity, Inc. v. Sebelius, 709 F .Supp.2d 10, 19 (D.D.C. 2010) (“the ‘good cause’ exception to
notice and comment rulemaking is to be ‘narrowly construed and only reluctantly
countenanced’”) (quoting Jifry v. FAA, 370 F.3d 1174, 1179 (D.C. Cir. 2004); NRDC v. Evans,
316 F.3d 904, 911 (9™ Cir. 2003) (“the good cause exception goes only so far as its name
implies: It authorizes departures from the APA’s requirements only when compliance would
interfere with the agency’s ability to carry out its mission™).

In issuing the IFR the Board based its finding that there was good cause to bypass notice
and comment procedures on the fact that “Congress imposed a 90 day deadline for issuing the
final rule.” 75 F.R. 66556. This fact alone is not sufficient justification for bypassing notice and
comment procedures. Rather, a long history of federal court cases:

make clear that the exception is confined to emergency actions which are indeed
rare and that the mere existence of deadlines for agency action does not in itself
constitute good cause. In fact, courts have routinely declined to sanction recourse
to the exception because of an impending deadline.

Union of Concerned Scientists v. Nuclear Regulatory Com'n, 711 F.2d 370, 382 (D.C. Cir. 1983)
(internal quotes and citations omitted). See also Methodist Hospital of Sacramento v. Shalala,
38 F.3d 1225, 1236 (D.C. Cir. 1994) (“as a general matter, strict congressionally imposed
deadlines, without more, by no means warrant invocation of the good cause exception.” (quoting
Petry v. Block, 737 F.2d 1193, 1203 (D.C. Cir 1984)); Air Transport Ass'n of America v.
Department of Transp., 900 F.2d 369, 379, (D.C. Cir. 1990) (“we have explained that statutory
time limits do not ordinarily excuse compliance with the APA's procedural requirements™)
(emphasis in original); U.S. Steel Corp. v. U.S. E.P.A., 595 F.2d 207, 213 (5" Cir. 1979) (“the
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mere existence of deadlines for agency action, whether set by statute or court order, does not in
itself constitute good cause for a 553(b) (B) exception”).

In those cases in which courts have sustained agencies’ use of the good cause exception
there have been significant other factors, beyond simply the difficulty of meeting a statutory
deadlive. For example, in Philadelphia Citizens In Action v. Schweiker, 669 F.2d 877 (3d Cir.
1982), the court upheld a challenge to a Department of Health and Human Services (“DHHS™)
interim final rulemaking implementing cuts made to family welfare benefits as a part of the
Omnibus Budget and Reconciliation Act of 1981 (“OBRA”). Under the OBRA, passed on
August 13, 1981, these cuts became effective October 1, 1981. Id., at 878. In sustaining the
DHHS’ use of the good cause exception the court relied on a number of contextual factors
including: a) the urgency expressed by both Congress and the President in passing OBRA, b) the
requirement for the states that administer the program to have clear federal guidance prior to the
effective dates of the cuts, c) the stringency of the 49-day time period between passage of the act
and the effective date, d) the fact that delay in issuing interim final regulations would postpone
nationwide implementation of the budget cuts beyond the Congressionally determined date, ¢)
the fact that DHHS had specified that the interim final rules would only be in place until a final
rule was issued on November 20, 1981, during which time public comments would be solicited
and considered, and e) the fact that DHHS was only obligated to follow notice and comment
procedures by virtue of its own internal policy, as rulemakings regarding public benefits are
expressly excluded from the APA notice and comment provisions under 5 U.S.C. § 553(a)(2).
Id., at 881-886.

Similarly, in Coalition for Parity, Inc. v. Sebelius, 709 F.Supp.2d 10 (D.D.C. 2010), the
court upheld a challenge to joint interim final regulations issued by DHHS and the Departments
of Labor and Treasury (the “Departments™) without notice and comment, in order to implement
provisions of the Mental Health Parity and Addiction Equity Act of 2008 (“MHPAEA”). The
primary basis given by the Departments for bypassing notice and comment procedures was the
need for prompt guidance to the regulated industry in light of the effective date of the MHPAEA.
Id., at 20. In scrutinizing the use of the good cause exception in this context, the court made note
of the fact that the Departments had first issued a request for information (“RFI”), in response to
which they had received over 400 comments, including comments from plaintiff organizations
expressing the same concerns at issue in the lawsuit, which were considered by the Departments
prior to issuing the interim final rules. Id. at 14-15. The court further noted that, subsequent to
the receipt of responses to the RFI, the Departments received a letter from 26 senators, as well as
a similar letter from 73 members of the House of Representatives urging the Departments to
quickly consider the comments received in response to the RFI and issue implementing
regulations “to avoid misrepresentation of the law and to ensure access to these critical services.”
Id., at22.

Similarly, additional justifying factors, beyond a mere statutory deadline, have generally
been necessary to sustain use of the good cause exception in other cases where statutory
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timelines were at issue.’ In the case of the appraisal independence IFR, however, no such
additional factors support suspension of notice and comment procedures.

Unlike, the cases described above, the regulations at issue do not implement significant
statutory revisions to complex, state-implemented federal benefit programs subject to a statutory
compliance deadline. Neither is there potential for disruption to critical services without prompt
issuance of regulations. Nor is there in this case any “surrogate” for notice and public comment,
which was a factor in other cases. The Board did not issue a public Request For Information to
solicit public input which it considered prior to issuing the IFR, nor did it make clear that the IFR
would only be effective for a limited, specified time frame, after which it would promulgate
replacement final rules. (In fact, to date there is no indication when, or even if, the IFR will be
displaced by a final rulemaking.) The sole factor upon which the Board based its determination
that the notice and comment process should be dispensed with as “impracticable” is its belief that
the notice and comment process is too cumbersome for it to execute in the context of a 90 day
deadline. This is clearly insufficient to meet the narrow construction of section 553(b}(B)
intended by Congress and consistently reinforced by the courts.

The Board observed that Section 1472 of Dodd-Frank “mandates that the Board issue
interim final rules that will be effective before the issuance of permanent rules.” Truth In
Lending: Interim Final Rule, 75 F.R. at 66556. But this point lends no additional support to the
Board’s justification for dispensing with public notice and comments. The only rulemaking
expressly mandated by Congress is contained in the section requiring to promulgation of the IFR.
All other rulemaking referenced is not mandatory, but rather general and discretionary authority
granted jointly to the Board, Bureau, FDIC, etc. providing that they “may issue rules, interpretive
guidelines and general statements of policy with respect to the acts or practices which violate
appraisal independence.” Dodd-Frank § 1472(g)(1).

U See e.g Methodist Hospital of Sacramento v, Shalala, 38 F.3d 1225 (D.C. Cir. 1994)
(upholding DHHS bypass of notice and comment procedures when bypass was specifically
authorized by Congress in order to “prepar{e] regulations to implement a complete and radical
overhaul of the Medicare reimbursement system” in slightly over four months); Petry v. Block,
737 F.2d 1193 (D.C. Cir. 1984) (upholding Department of Agriculture regulations implementing
OBRA cuts to administrative reimbursements under a child food benefit program based on the
complexity of the reimbursement program, short time-frame in which the regulations were to be
promulgated, and urgency and volume of collective requirements placed on the Department by
OBRA); National Women, Infants and Children Grocers Association v. Food and Nutrition
Services, 416 F. Supp.2d 92 (D.D.C. 2006) (upholding an interim final regulation implementing
cost containment provisions of a federal food program’s reauthorization act, where the interim
regulation was needed to provide states with guidance by the deadline for state implementation,
Food and Nutrition Services acted with due diligence, and the interim final regulations would
only be in effect for 6 months due to Congressionally mandated a deadline for a final regulation).
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In any event, the mandate to promulgate an interim rule along with a grant of authority to
promulgate other rules does not amount to an express indication of Congress’ intent that the
agency dispense with public notice and comment. A “statutory deadline [does] not constitute
good cause to forgo notice and comment absent ““any express indication” by Congress to this
effect.” Air Transport Ass’n, 900 F.2d at 379 (quoting New Jersey v. EPA, 626 F.2d at 1043,
and Sharon Steel Corp. v. EPA, 597 F.2d 377, 380 (3d Cir. 1979)). See also Asiana Airlines v.
FAA4, 134 F.3d 393, 397 (D.C. Cir. 1998)(“the Supreme Court has held that exemptions from the
terms of the Administrative Procedure Act are not lightly to be presumed in view of the
statement in [§ 559] that modifications must be express™) (quoting Marcello v. Bonds, 349 U.S.
302,310 (1955)).

The bare requirement that the Board issue interim final rules within 90 days,
accompanied by no other requirements or procedural specifications stands in stark contrast to
cases where courts have found express indications that Congress intended to alter the standard
notice and comment requirements. For example, Asiana Airlines concerned regulations issued
under a provision of the Federal Aviation Reauthorization Act enacted on October 9, 1996 in
which Congress required that the Federal Aviation Administration “shall publish in the Federal
Register an initial fee schedule and associated collection process as an interim final rule,
pursuant to which public comment will be sought and a final rule issued.” Asiana Airlines, 134
F.3d at 395 (quoting 49 U.S.C. § 45301). Similarly, the regulations at issue in Methodist
Hospital of Sacramento were issued pursuant to a provision of the Social Security Amendments
of 1983 which stated that:

ftIhe Secretary shall cause to be published in the Federal Register a notice of the
interim final DRG prospective payment rates ... no later than September 1, 1983,
and allow for a period of public comment thereon. Payment on the basis of
prospective rates shall become effective on October 1, 1983, without the necessity
for consideration of comments received, but the Secretary shall, by notice
published in the Federal Register, affirm or modify the amounts by December 31,
1983, after considering those comments.

Methodist Hospital of Sacramento, 38 F.3d at 1236, n.18 (quoting Pub. L. No. 98-21 § 604(c)).

In each of these cases Congress not only required issuance of an interim final rule, but
expressly specified a procedure other than the standard notice and comment period and explicitly
required that it be followed by a final rule to either confirm or displace the provisions of the
interim rule. This clearly demonstrates that when Congress wishes to require an interim final
rulemaking process that forgoes standard notice and comment procedures it knows how to do so.

In the case at hand, however, Congress said nothing to indicate that it wished to waive
notice and comment requirements. Rather, it simply set a deadline for promulgation of interim
final rules. Dodd-Frank § 1472(g)(2). Moreover, in Coalition for Parity the Court rejected the
argument “that Congress must have intended to displace the APA’s normal procedures because
otherwise the grant of interim final rulemaking authority is meaningless.” Codlition for Parity,
709 F.Supp.2d at 19:
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the grant of interim final rulemaking authority is not susceptible to only one
construction. The statute may be read to require that interim final rules be
promulgated either with notice and comment or with “good cause™ to forego
notice and comment.

Id. Applicable decisions suggest that when Congress intends to override APA notice and
comment requirements it will do so expressly. Absent such expression, the normal standards for
evaluating use of the good cause exception apply.

Finally, in the preamble to the IFR, the Board suggested that its failure to provide the
public with a notice and comment period is mitigated because “[i]nterested parties will still have
an opportunity to submit comments in response to this interim final rule before permanent final
rules are issued.” Truth In Lending: Interim Final Rule, 75 F.R. at 66556. While this may have
been asserted in all good faith at the time the IFR was published, it seems wholly without merit
in light of the facts that a) it is unclear whether a final rulemaking process has been, or even will
be, initiated, and b) over a year has passed and neither the Board, nor the Bureau, nor any of the
other jointly tasked parties have provided any response to the public’s comments. As noted by
the D.C. Court of Appeals, “dialogue is a two-way street: the opportunity to comment is
meaningless unless the agency responds to significant points raised by the public.” Home Box
Office, Inc. v. FCC,567 F.2d 9, 35-36 (D.C. Cir. 1977) (citing Portland Cement Ass'n v.
Ruckelshaus, 486 F.2d 375, 393-394 (D.C. Cir. 1973)).

Moreover, in general, a period for submission of post-promulgation comments is not an
adequate substitute for an agency’s failure to allow pre-promulgation notice and comment
procedures. See e.g. Sharon Steel, 597 F.2d at 381 (““a period for comments after promulgation
can not substitute for the prior notice and comment required by the APA [because] [i]f a period
for comments after issuance of a rule could cure a violation of the APA’s requirements, an
agency could negate at will the Congressional decision that notice and an opportunity to
comment must precede promulgation.”)

In some circumstances, courts have found that a post-promulgation comment period can
partially mitigate failure to follow standard procedures, where a final rule is issued in a prompt
fashion which responds to submitted comments. See e.g. Universal Health Services of McAllen,
Inc. v. Sullivan, 770 F.Supp. 704, 721 (D.D.C. 1991) (finding that the Secretary's failure to
engage in pre-promulgation notice and comment was at least partially cured by allowing the
opportunity for post-promulgation comment, where final rules were issued within 9 months
along with a response to comments received). Furthermore, the Administrative Conference of
the United States has recommended that, when an agency has properly invoked the good cause
exception, it should provide a post-promulgation comment period and

should then, and as expeditiously as possible, respond to any significant adverse
comments and make any changes that it determines are appropriate. Agencies
should consider including in the initial notice either a deadline by which they will
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respond to comments and make any appropriate changes or a "sunset" or
termination date for the rule's effectiveness.

Adoption of Recommendations, Recommendation 95-4, Procedures for Noncontroversial and
Expedited Rulemaking, 60 F.R. 43110 (August 18, 1995) (emphasis added). In this case,
however, more than a year since publication of the IFR no final rule has been issued and the
agency has not only not considered or responded to any comments critical of the IFR jt received,
but has indicated that it has no intention to do so, for an indefinite period of time. Instead,
despite the fact that the Board justified dispensing with notice and comment requirements, in
part, on its assurance that there would be a permanent final rule, prior to which affected parties
would be afforded an opportunity to be heard, the regulated parties are currently—and for the
indefinite future will be—subject to substantive regulations upon which they have not been
afforded an opportunity to provide meaningful input. This runs completely contrary to the
affected parties’ rights under the APA.

Moreover, the harm caused by the agency’s improper deviation from the APA’s notice
and comment rulemaking requirements goes far beyond a mere procedural defect. Because, for
the reasons stated below, the IFR is contrary to law and Congress’ intent, the agency’s failure to
solicit, consider and address the comments of appraisers, coupled with its intention not to
propose a permanent final rule for an indefinite period, have now converged to produce
immediate and substantial injury to appraisers. As a direct result of IFR’s failure to implement
properly the mandate of the legislation, appraisers are not receiving the “reasonable and
customary fee” Congress required.

IV. The Customary and Reasonable Fee Provisions’ First Presumption of Compliance is
Contrary to Legislative Intent

When Congress enacted section 1472(1)(1) requiring that lenders and their agents pay fee
appraisers at a rate that is customary and reasonable, it explicitly provided a method for
establishing what rates were customary and reasonable—reliance on objective third-party
information. Dodd-Frank § 1472(1)(1). Notably, this method required that the information relied
upon must exclude rates paid by AMCs. Id. At a minimum, this reflected a concern and
Congress’ conclusion that rates paid by AMCs would distort the information relied upon and,
hence, the fees ultimately paid to appraisers would be less than the “customary and reasonable”
rates the law requires. This is consonant with appraiser concerns expressed at a hearing before
the House Committee on Financial Affairs that:

appraisal management companies usually focus on two things, who can do it the
quickest and who can do it the cheapest. We believe corners will be cut as a
result of that. At the end of the day, the consumers are going to be getting lesser
quality appraisals than they should.

H.R. 1728, The Mortgage Reform and Anti—Predatory Lending Act of 2009: Hearing Before the
H. Committee on Financial Services, 111% Cong. 82 (2009) (testimony of Jim Amorin,
President, Appraisal Institute).
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As noted previously, the marketplace realities the Board confronted in promulgating the
IFR included that AMCs: (a) are the predominant source of engagements of independent
appraisers; (b) generally include charges for their own “administrative” services in the
“appraisal” fees charged to lenders; and (c) act under authority of lenders, as their agents. The
potential for AMCs to use their power to select appraisers and attempt to retain for the AMC the
greatest portion possible of the appraisal fee charged, thus driving down below “reasonable and
customary” rates the fees actually paid to AMC-selected appraisers is manifest.

Excluding, as a matter of federal law, fees for AMC-assigned appraisals from data used
to determine “customary and reasonable” rates reflects Congress’ understanding that
countenancing reliance on the fees AMCs pay to appraisers they select, under conditions
currently prevailing in the mortgage marketplace, could result in depression of fees paid to
independent appraisers, below the reasonable and customary rates Congress deemed essential to
ensure the integrity and quality of independent appraisals. Confronted with lower rates caused
by AMCs increasingly retaining a greater portion of customary appraisal fees for themselves,
appraisers have little choice but to either exit the market, or increase their dependence on AMC
assignments to generate the volume necessary to survive, thus reinforcing a cycle resulting in
depression of fees actually paid to “independent” appraisers and comprising the integrity of the
integrity of the appraisal process.

Accordingly, in issuing the IFR, the Board recognized that “the statute supports a
presumption of compliance if the creditor or agent based the fee paid to a fee appraiser on
objective, third party market information regarding recent rates for appraisal services that meet
the statutory requirements.” Truth In Lending: Interim Final Rule, 75 F.R. at 66569. The Board
further understood that section 1472’s prescription that “[flee studies shall exclude assignments
ordered by known appraisal management companies”, Dodd-Frank § 1472(i)(1), extended to fee
surveys and fee schedules as well, as it was “not aware of a rationale consistent with the statute
that would treat fee studies differently from fee surveys or fee schedules.” Truth In Lending:
Interim Final Rule, 75 F.R. at 66574.

Consistent with this, the Board implemented correctly the clear intent of Congress in the
form of a presumption of compliance at 12 C.F.R. § 226.42(f)(3) for lenders and their agents
who base their fees on objective third-party information so long as “any fee schedule, survey or
study relied on to qualify for this presumption of compliance may not include fees for appraisals
ordered by companies that publicly hold themselves out as appraisal management companies.”
Id., at 66569.

At the same time, however, in direct contradiction to the intent of Congress, the Board
also created another presumption of compliance, which permits lenders and their agents to rely
on fee surveys that do not exclude rates paid by AMCs. Specifically, the Board created a
presumption of compliance at 12 C.F.R. § 226.42(f)(2), which requires that the rates lenders and
their agents pay appraisers are “reasonably related to recent rates for services performed in the
geographic market of the property being appraised.” Id., at 66582 (codified at 12 C.F.R. §
226.42(£)(2)). In order to determine the recent rates to which payment must relate, the Board
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clarified that “[flor purposes of the presumption of compliance under paragraph (D(2) [...] a
creditor or its agent may, but is not required to, use or perform a fee survey,” id., at 66586
(codified at Supplement I to Part 226, Comment 42(£)(2)(i)(2)), and that that “qualifying for this
presumption of compliance does not require that a creditor use third-party information that
excludes appraisals ordered by AMCs,” id. at 66572.

In other words, although Congress specified a method of compliance that explicitly
excluded from consideration rates paid to appraisers by AMCs, the Board has adopted a
presumption of compliance that permits lenders and their AMC agents to consider those very
same fees. This stands in direct conflict with the statutory requirement prohibiting reliance on
fee information that includes rates paid by AMCs.

As noted in the July 2011 GAO report to Congress on appraisal oversight, while lenders
generally pay appraisers and AMCs the same rate, the rates paid to appraisers by AMCs are
lower by “at least 30%.” GAO Report at 24. The effect of this is that, in a geographic area
where 60 to 80% of lenders’ appraisals are ordered through AMCs, (id. at 32), in order to meet
the second presumption of compliance, an AMC would be required to rely on studies that include
only rates paid directly to appraisers by lenders. Obviously, those rates would not have been
diminished by AMCs retaining a portion of the fees for their own “administrative” services,
which currently exceed 30% of the appraisal fee charged to the lender. However, under the IFR
as issued, the AMC may alternately opt to conduct its own fee survey or some less formal
analysis, which includes the rates paid by it and other AMCs. This would allow the AMC to
establish a presumption, under alternative 1, that a rate more than 30% lower than the rates
paid to appraisers by non-AMCs complies with the mandate of Dodd-Frank. Congress can
certainly not have intended to establish two alternate methods of legal compliance that result in
“customary and reasonable” fee standards for the same properties in the same geographic area
that differ by 30% or more.

The fact that Congress explicitly excluded AMC-paid rates from consideration in the
objective third party information on which it authorized creditors to rely in determining
customary and reasonable rates clearly evinces its intention to prevent cut-rate AMC fees from
being the basis for a “customary and reasonable” determination. If this was not its intent, there
would simply be no reason for such exclusion. It would completely defeat the purpose of
excluding these fees from objective third party data if creditors and their AMC agents could
simply choose to base their determination of what is “customary and reasonable” on the
diminished fees that AMCs have paid to appraisers. For this reason, the first presumption of
compliance under the IFR as it currently stands runs manifestly contrary to the statutory scheme
enacted in Dodd-Frank § 1472(i) and must be revised to prohibit use of the fees paid by any
AMC as a reference point for what is deemed reasonable and customary.

V. Conclusion and Relief Requested

In adopting the appraisal independence provisions of Dodd-Frank, Congress was seeking to
ensure the quality and integrity of the appraisals on which the underwriting of home mortgages
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are based. As a part of this effort, Congress included provisions requiring that appraisers be paid
fairly for their services, which specify that any objective information relied upon to establish
these rates can not include the substantially lower rates that most AMCs currently pay appraisers.
Implemented properly, this provision can help to mitigate the distorting effect on the appraisal
services market that, in the wake of the HVCC, the growth of AMCs has had. With the inclusion
of the first presumption of compliance in its current formulation, however, the IFR issued by the
Board fails to accomplish this, instead providing regulatory cover to AMCs’ practice of under
compensating appraisers. This is a fatal flaw in the IFR’s rules on appraiser compensation and
must be corrected.

Accordingly, pursuant to 5 U.S.C. § 553(e), the American Guild of Appraisers requests that
the Federal Reserve Board and/or the Consumer Financial Protection Bureau review, consider
and respond to comments received after promulgation of the IFR and, if necessary, open the IFR
to further public comments to reflect the experience in the marketplace since implementation of
the IFR, and either:

1. Amend the IFR to make it clear that fees paid to appraisers used to provide support for
fee awards as customary and reasonable may not consider or include fees paid to
appraisers by AMCs, or;

2. Clarify that the Board did not intend the IFR to permit the consideration of fees paid
by AMCs to appraisers as support for fee awards as customary and reasonable.

Respectfully Submitted,
American Guild of Appraisers

By:

Matthew R. Schneider

Benjamin J. Lambiotte
Garvey Schubert Barer
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CHARTERED 1988
Dallas Fort Worth Association of Mortgage Brokers

The Brokers’ Choice
Affiliated with: National Federation of Mortgage Professionals, Washington, D.C.

REGULATORY IVIPACT ON CONSUMERS and BUSINESSES REGARDING ORDERING and
OBTAINING FAIR VALUE of RESIDENTIAL APPRAISALS

As President of Dallas/Ft.Worth Association of Mortgage Brokers | represent in excess of one thousand
mortgage p ionals ordering residential appraisals for consumers purchasing or refinancing homes.
This equate in excess of forty t d {40,000) app is ordered for eachyearina

six county area including Dallas, Texas. Currently refinances are sixty {60%]} percent of the transactions,
the remaining forty {40%) are home purchases.

Because of the restrictions placed on the ordering of appraisals and the random selection process of
appraisers, fair market values have been challenging to obtain. The decline of market value due to the
economic downturn has added to these chalienging conditions. The restriction placed on the ordering of
appraisals can be cured with Congress acting. The downturn is improving with historic low rates.

There is one major and significant glaring inequity that is fixable in the ordering of residential appraisals
to determine fair market value. Since the implementation of HVCC {Home Value Code of Conduct} in
May 2010, ordering an appraisal for a purchase requires a copy of the sales contract which includes

the property sales price. This influences the appraiser in determining the value. if the value is lower
than the sales price, either the borrower will have to pay more or the seller will have to reduce his price.
This then creates a challenge for alf parties concerned because they have agreed upon a price. Why put
the pressure on the appraiser to make the fair market value equal to or greater than the sales price?

iet the appraiser determine fair market and the buyer and sefler can work out any differences?

This is exactly what is done when the consumer does a refinance of his existing home foan, There is no
seller and no realtor involved. Usually only a mortgage broker or bank loan officer orders the appraisal
for the consumer. The loan ariginator is not allowed to infl the appraiser with any inf
regarding value of the house. He must strictly give the address of the house and request the date he
wishes the appraisal to be finished. No desired values, no P , NO impr or any other
inf ion may be furnished. The apprai Tati have fobbied Congress to efiminate this
influence.

ion

RESULTS: many refinances do not make value and the borrower has paid for a useless appraisal.
A dialogue needs to exist b the loan origi , the pr i iser and the home owner
BEFORE an appraisal is ordered.

There are three fixes:

1. Allow the loan originator to order the appraisal and have a dialogue with ali parties.

2. Prohibit furnishing the sales purchase price and the sales listing price on ali purchases.

3. The HVCC created a middle man b the ing of the appraisal by the loan originator
and the selecting of the appraiser by the AMC {Appraisal Mortgage Co). Previously appraisals
cost approximately $375. Currently appraisals cost approximately $450 with the AMC keeping
$250 and the appraisers receiving approxi ly $200, approxi one half of their former
income. Just like mortgage brokers, appraisers are samlf busi who are suffering because of
the inequalities of Dodd-Frank legisiation and agreements such as HVCC.

This is a blatant inequity which ¢ lizes many from taking ad of these historic fow rates and
stimulating the economy with the surplus savings on their mortgages. Small businesses are suffering. The
information outfined above would go a long way inr ing i and equality in lending.

Dallas/Fort Worth i of gage Brokers is o non-profit pi ? izarti i to adh ing the

muortgage broker profession through the pramotion of education, ethicol practices, consumer fairness and political activism.
Member mortgage brokers and loan officers are not only licensed by the State of Texos and registered with the National
Mortgoge Licensing System but are required to take continuing education courses and subscribe to a strict code of ethics.

P.O. Box 803552 Dallas, Texas 75380
www . DFWAMB.ORG
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LEADING
BUILDERS
v/ AMERICA

june 27,2012

The Honorable Judy Biggert

The Honorable Luis V. Gutierrez, IL, Ranking Member
Subcommittee on Insurance, Housing and Community Opportunity
House Committee on Financial Services

2129 Rayburn House Office Building

Washington, DC 20515

Dear Congresswoman Biggert, Ranking Member Gutierrez and Members of the Committee:

| am writing on behalf of Leading Builders of America, a trade association representing twenty of the
nation’s largest homebuilders which collectively build over 30% of all new homes built in the United
States. We thank you for convening a hearing to explore the issues surrounding real estate appraisals.

As the housing market struggles to emerge from the biggest downturn since the Great Depression, we
are experiencing a number of frustrations with the current appraisal process. These issues are holding
back the pace of recovery.

Appraisals are the basis on which homes are financed so when appraisals are artificially too high or too
low, it creates market disruption and frustration for buyers and sellers alike. The appraisal process
needs to be free from undue influence, however when appraisals are inaccurate there should be
mechanisms in place to have them reviewed and if necessary, adjusted.

Due to the downturn when real estate values plummeted, appraisals in declining markets have
artificially lowered home values. There are a number of factors contributing to this affect including
distressed sales being used as “comparable sales” for non-distressed properties, energy efficient
features not being properly valued and inconsistency among appraisers - particularly Veteran Affairs
(VA) appraisers.

The following is a series of very practical suggestions that could address some of the issues we
experience in the marketplace every day.

1. Federal agencies should require appraisers to use only “ordinary course” sales as comps and
prohibit the use of distressed sales in appraisals for federally backed loans.
With so many foreclosures on the market, appraisers are using foreclosed and distressed sales
to determine the value of re-sales and new homes. This is an apples-to-oranges comparison
because distressed sales are involuntary sales and as a result are artificially low and not suitable
to determine values in a voluntary sale. This creates a downward spiral as every appraisal that
artificially lowers a home price will be used as a new lower comp for the next home sale. What

Leading Builders of America, Inc. ® Ken Gear, Executive Director » 202-621-1816
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makes the situation worse is when foreclosures are used and the “declining market” designation
is applied causing a double hit to the home’s value. Use of distressed sales should be eliminated
{or limited) as comps for non-distressed sales.

Require Visual inspection.

If a distressed sale is used as a comparable sale, the appraiser should be required to perform a
visual inspection of both homes. Today, many appraisals are done from a computer with square
footage being the primary measure of likeness. A visual inspection will allow the appraiser to
more accurately determine condition, added features and maintenance issues. Distressed
homes often are in a state of disrepair, have missing appliances and systems, drywalt damage,
overgrown landscaping, etc. All of which impact the value of the property far more than a
simple square footage comparison.

Suspend use of automatic “declining market” reductions.

Today, appraisers can check a box on the appraisal if they are in a “declining market,” this
simple check mark causes an automatic 5% reduction in value. This has a spiral effect because
each artificially low appraisal today will be a lower comp for the next sale tomorrow. With
prices across the nation having already fallen dramatically over the past 6 years, the declining
market has already been factored into to home values. Prices alone should be enough of an
indicator of a declining market without applying an additional penalty.

Energy Efficient features should be properly valued during appraisals.

A framework needs to be put in place that will allow buyers, lenders and borrowers to maximize
the energy efficiency of homes. Today, while energy efficient features substantially reduce the
operating costs of owning a home, they generally are assigned little or no value by appraisers.

Federal housing agencies could adopt a process which instructs lenders to account for expected
energy costs {as measured by a HERS energy rating} in the debt-to-income qualifying ratios.
These ratios typically value Principal, Interest, Taxes and Insurance (PITl), to measure the
borrower’s ability to afford regular monthly mortgage payments. Recognition of a reduction in
monthly utility bills would allow the purchaser of a more efficient home to qualify to finance the
costs of energy saving improvements. Lenders could then add the net present value (NPV) of
expected energy savings when calculating the loan-to-value ratio. This will help ensure that the
underwriting process consistently and accurately captures the added value of energy saving
features, allowing homeowners to finance the cost of efficiency improvements as part of their
mortgage.

Enhance the appraisal review process to utilize third party oversight.

Today's appraisal review process, which is the mechanism used to facilitate reconsideration of
lower-than-expected appraisals, requires the seller to convince the original appraiser to change
his appraisal. This doesn’t allow for an objective review. A third party, which could be another
appraiser, should be charged with making an objective determination of the proper market
value of the home.

Leading Builders of America, Inc. ® Ken Gear, Executive Director e 202-621-1816
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Appraisals rules for VA loans should conform to appraisal rules for other federal loan
programs. Many appraisal problems are created by VA loan appraisal rules which are
inconsistent with those of the rest of the industry creating delay, confusion, last minute
appraisals and surprising results for buyers, sellers and lenders. VA appraisers should be
selected from a pool of approved appraisers, appraisals should be performed within a 7 days
{instead of 19 days), appraisals on new construction shouid be allowed to be performed prior to
house being 95% complete, and VA appraisers should be required to share the comps they rely
on so if an appraisal is disputed, the seller must not have to guess which properties were used
as comps.

The time frame that FHA and VA appraisals are “attached” to a property address should be
shortened from six months to one month.

Currently, an appraisal for an FHA or VA loan performed within the prior 6 months must be used
by any future lenders. This is typically an issue when an appraisal comes in below the desired
selling price and the deal falls through. In many cases the seller will then make enhancements
or modifications to the property to increase its value but the 6-month rule prevents them
realizing any appraised value from those investments. (i.e. added fencing, landscaping,
hardwood flooring, enclosed loft to make 4th bedroom, etc.). This forces the seller to delay the
sale for 6 months.

Allow direct comparables to be used for up to one-year

Builders of new home communities typically build several different home plans within each
community. If a buyer purchases a new to-be-built home with a design plan that hasn’t been
built within the prior six months, the appraiser may not use as comps any of the homes in the
community with the same design plan. In today’s market conditions, it is not uncommon that a
design may not have been sold within six months and it’s unreasonable to eliminate a
comparable sale in the same community with the same plan just because it's more than 6
months old. This 6-month rule should be changed to one-year.

In new home communities, allow appraisers to use homes under contract as comps.

Homes in backiog are those where the selling price and features have been agreed to by the
builder and the buyer, a contract has been signed and a deposit has been received, but
construction is not completed. These home contracts reflect the most up-to-date market
conditions and accurately reflect current market value for a given community. Allowing
appraisers to use contracts as comps will allow a more accurate comparison to very similar
homes often with similar features. New communities may have an eight-month build cycle, this
rule artificially suppresses the market during the entire eight-month construction cycle until the
first home closes.

Provide predetermined values for certain upgrades to new homes

Appraisers provide no guidelines of value for the hundreds of options/upgrades a buyer can
select. For instance, a typical case is where a buyer selects an upgraded energy efficient
refrigerator for which the builder charges the market price of $3,300 (same price as a big box
store) and at closing the appraiser only values it at $2,300 even though she couldn’t buy the

Leading Builders of America, Inc. ® Ken Gear, Executive Director » 202-621-1816
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refrigerator anywhere for $2,300. If the seller and builder knew what the value of the upgrade
would be upfront they could make better decisions about whether or not to add it.

11. Allow lenders to communicate with appraisers on non-value issues.
While recent rules prohibit lenders from communicating with appraisers, strict adherence to the
rules has made the process for settling “non-value” issues unnecessarily difficult and has
delayed closings for many buyers. Non-value issues include simple errors or omissions such as
the misspelling of a name; address incorrect; appraisal incomplete because a box was not
checked. Once the value has been determined, communication on these types of issues should
be allowed for a smoother process.

Again, we thank you for exploring these issues and we urge the committee to take steps to address
these issues to make appraisals more consistent and more accurate which will unlock a stronger housing
recovery,

Sincerely,

ool

Kenneth Gear
Executive Director

Leading Builders of America, inc. ® Ken Gear, Executive Director » 202-621-1816
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The Mortgage Bankers Association (MBA)' appreciates the opportunity to submit this
statement for the hearing of the House Financial Services Subcommittee on Insurance,
Housing and Community Opportunity entitled “Appraisal Oversight: The Regulatory
impact on Consumers and Businesses.”

Property values are in a period of dramatic fluctuation, with some areas of the country
experiencing significant declines, while others are showing signs of recovery. Now,
more than ever, it is critical for property appraisals to be undertaken in an unbiased
manner for both consumer protection and safety and soundness reasons.

The appraisal industry has undergone tremendous change since 2008 and the
establishment of the Home Valuation Code of Conduct (HVCC) for government
sponsored enterprise (GSE) mortgages. HVCC required appraisal independence and
accuracy by limiting outside influences on appraisers and it prohibited the GSEs from
purchasing mortgages from any lender that did not adhere to the HVCC's requirements.
The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank), which
repealed the HVCC and required that it be replaced with similar, federal regulations,
further solidified these changes, as did the Federal Reserve’s Interim Final Appraisal
Rule (the Interim Rule), which became mandatory on April 1, 2011. Final rules from the
Bureau of Consumer Financial Protection (CFPB) are anticipated later this year.

The changes that have already occurred have, in MBA’s view, been extremely
beneficial to consumers and the mortgage industry that serves them. Homebuyers can
be more confident that the value of their homes have been objectively assessed before
closing and lenders can also be more confident that the appraisal was arrived without
undue pressure through an independent appraiser, an appraisal management company
(AMC), or through a separate in-house appraiser panel.

Currently, the full range of legislative, regulatory and industry-based measures work in
concert with each other to provide a comprehensive framework for ensuring appraisers
are protected from undue influence. These measures include:

e Provisions of the Dodd-Frank Wall Street Reform and Consumer Protections Act,
Home Ownership and Equity Protection Act, and Truth in Lending Act;

» Supervisory guidance issued by the federal banking agencies;
Appraisal requirements issued by the Federal Housing Administration;
The Uniform Standards of Professional Appraisal Practices; and

' The Mortgage Bankers Association (MBA) is the national association representing the real estate
finance industry, an industry that employs more than 280,000 people in virtually every community in the
country. Headquartered in Washington, D.C., the association works to ensure the continued strength of
the nation's residential and commercial real estate markets; to expand homeownership and extend
access to affordable housing to all Americans. MBA promotes fair and ethical lending practices and
fosters professional excellence among real estate finance employees through a wide range of educational
programs and a variety of publications. Its membership of over 2,200 companies includes all elements of
real estate finance: mortgage companies, mortgage brokers, commercial banks, thrifts, Wall Street
conduits, life insurance companies and others in the mortgage lending field. For additional information,

visit MBA's Web site: www.mortgagebankers.org.
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» The aforementioned Interim Rule.

MBA has long supported efforts to require residential property valuation practices that
minimize opportunities for fraud, coercion or undue influence in the loan approval
process. Appraisals that overstate or understate the market value of properties are
harmful to unsuspecting consumers and ultimately increase consumer borrowing costs.
Lenders have a vested interest in obtaining an accurate appraisal because appraisals
serve as the primary valuation tool for lenders’ collateral. When a home is over-
appraised, lenders are left with a security interest that is unlikely to satisfy the debtin
the event of foreclosure. Fannie Mae and Freddie Mac customarily use inaccurate
appraisals to require lenders to repurchase mortgages sold to them upon default -
regardless of how minor the inaccuracy is, and even if the inaccuracy is immaterial to
the default. Additionally, the high rate of GSE loan repurchases is preventing many
qualified borrowers from obtaining a mortgage.

For these reasons, we strongly endorse the following principles underlying existing
appraisal-related requirements:

« Clear, distinct firewalls should exist between the appraiser and those who will be
compensated based on the outcome of the transaction for which the appraisal
was prepared, including mortgage brokers, real estate sales personnel, and loan
officers directly involved in the transaction.

+ Aslong as sufficient firewalls are established, lenders should be permitted the
option of utilizing in-house appraisers, independent appraisers and/or appraisal
management companies.

These principles are embodied in MBA's positions on key appraisal issues:

MBA strongly supports efforts to promote residential property valuation practices
that minimize opportunities for fraud, coercion or undue influence.

Current compliance requirements comport with many of MBA's principles for ensuring
the validity of property valuations and the integrity of those who conduct such
valuations. MBA strongly endorses policies to ensure that appraisers conduct property
valuations in a manner that is free from the influence of any party to a real estate
transaction that has a financial interest in its outcome, including real estate agents, title
agents, mortgage brokers, loan officers, sellers and buyers. Allowing a party with a
material interest in the completion of the loan transaction to influence an appraiser
undermines what must be an arms-length collateral valuation process. Appraiser
independence is critical to protecting the lender and the borrower from valuations that
misrepresent the true market worth of a property.

Lenders have adjusted their business models to support these new compliance

requirements and have utilized a variety of methods to ensure compliance, including
using Appraisal Management Companies (AMCs), independent appraisers, in-house

3
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appraisal staff, and automated valuation models. MBA strongly believes lenders should
have all of these options to properly assess the risk that lenders ultimately hold.

MBA supports the “reasonable and customary fee” provision as long as itis
sensibly applied.

Key provisions in Dodd-Frank and the Interim Rule require appraisers to be paid
“customary and reasonable fees.” With respect to this provision, MBA supports the
Federal Reserve’s determination that the marketplace should be the primary determiner
of the value of appraisal services. This test adopted by the Board in the Interim Rule is
logical, fair, and objective. It best protects consumers from excessive fees and allows
the marketplace to create efficiencies which ultimately result in lower consumer
borrowing costs.

MBA supports regulation of appraisal valuation standards by a strong, single,
federal entity, rather than a patchwork of state laws where separate and
conflicting state requirements create confusion and costly compliance burdens
for lenders.

The proliferation of legislative activity in the states regarding the regulation of the
appraisal industry and AMCs is an area of particular concern. Many states have
considered a range of legislative proposals aimed at dictating how appraisal/vendor
management companies should operate their businesses. This activity has resulted in
myriad laws that have unnecessarily increased the regulatory burden on lenders
requiring them to comply with often conflicting state regulations. Some proposals for
appraisal/vendor management company governance have presented conflicts of
interest and inconsistencies and would bring unintended consequences. Generally,
these proposals would neither improve the industry nor safeguard the consumer.

in an effort to provide reasonable and effective oversight and consistent policies, MBA
recommends that instead the regulation of appraisal valuation standards be carried out
by a strong, single, federal entity, rather than through a patchwork of state laws where
separate and conflicting state requirements create confusion and costly compliance
burdens.

MBA believes that strong, uniform national supervision of the appraisal industry is
critical to achieving consistently high standards to serve consumers. One possible
approach that deserves consideration would be for the Appraisal Subcommittee of the
Federal Financial Institutions Examinations Council (FFIEC) to serve in that capacity.
Effective national regulation would assist in rebuilding trust and confidence in the
appraisal and mortgage industries and provide protection against unscrupulous actors
who taint the home buying process and place both lenders and consumers at financial
risk.

Importantly, AMCs owned by insured depository institutions, independent national
institutions and agents acting on behalf of the depository institution, including joint
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ventures, should be exempt from state regulation and instead be subject only to federal
oversight. Small AMCs, not working on behalf of lenders, who are typically local or
regional companies, would still be under state regulation. This federal oversight would
ensure the standardization and consistency of high quality appraisals and consistent
expectations and experiences for consumers.

MBA appreciates the opportunity to present the above points for your consideration and
we stand ready to serve as a resource as you study this issue further.
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STATEMENT OF THE
NATIONAL ASSOCIATION OF HOME BUILDERS

Hearing Entitled:
“Appraisal Oversight: The Regulatory Impact on
Consumers and Businesses”

Subcommittee on Insurance, Housing and Community Opportunity
United States House of Representatives
Committee on Financial Services

June 28, 2012

The National Association of Home Builders (NAHB) appreciates the opportunity to submit this
statement to the Subcommittee on Insurance, Housing and Community Opportunity on
“Appraisal Oversight: The Regulatory Impact on Consumers and Businesses.” NAHB is a
Washington-based trade association representing over 140,00 member firms involved in home
building, remodeling, multifamily construction, property management, housing finance, building
product manufacturing and other aspects of residential and light commercial construction.

The ongoing stress in the housing and mortgage credit markets has brought greater focus to the
importance of accurate appraisals. In response to criticism that lax appraisals contributed to the
financial crisis, more restrictive appraisal policies have been implemented by lenders, federal
banking regulators, the Federal Housing Administration (FHA), the Department of Veterans
Affairs (VA), the United States Department of Agriculture (USDA), and Fannie Mae and Freddie
Mac (the Enterprises). However, the pendulum has swung too far, producing a downward bias
in the home valuation process. The problem has been exacerbated by improper appraisal
practices, a shortage of experienced appraisers and inadequate oversight of the appraisal
system.

It is difficult to come to a conclusion other than appraisal standards are not clear, best practices
have not been well communicated, and enforcement is not occurring in a consistent manner.
For all sectors that interact with appraisers — consumers, home builders, realtors, lenders, the
government-sponsored enterprises, mortgage insurers — appraisal quality and appraiser
competence remain tremendous challenges. The problem is an urgent one, yet throughout the
extended housing recession little attention has been focused on the fundamental problems.
Until today. NAHB thanks the Subcommittee for this hearing, hopefully the first of many, which
will explore the impact of inaccurate appraisals on the flow of mortgage credit and the housing
recovery.
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Background

Appraisals remain a major problem for the housing industry. The process has gone seriously
wrong due to a breakdown in appraiser education and qualifications as well as dysfunctional
federal and state regulatory oversight and enforcement. Other challenges facing the appraisal
industry include shortcomings in appraiser training and experience in dealing with new
construction and green building. Additionally there is insufficient new construction, energy
efficient and green building data available to appraisers and current valuation practices do not
provide a process for expedited appeals of inaccurate or faulty appraisals.

Too often, due to faulty appraisal practices, the builder's house winds up with an appraised
value less than the cost of construction. In an NAHB survey of builders, nearly two-thirds of the
respondents (64 percent) said that they had an appraisal that was below the agreed-upon
contract sales price for a house, and one-third of the respondents indicated they had lost a sale
because of a low appraisal. NAHB is not advocating that appraisals should be higher than the
real market. Rather, our goal is to establish an appraisal system that produces accurate values
through all phases of the housing cycle.

A key concern is that is some appraisers are using distressed sales — many of which have been
neglected and are in poor physical condition — as comparables in assessing the value of brand
new homes, without accounting for major differences in condition and quality. Without such
adjustments, the two are not comparable. Appraisers don't typically enter and inspect these
fixer-upper homes; if they did, they would likely recognize the substantial differences between a
foreclosure and a state-of-the-art new home. The inappropriate manner in which distressed
sales are utilized is distorting home valuations. Use of the cost and income approaches in
conjunction with the comparable sales approach would mitigate such distortions.

The dramatic increase in the use of Appraisal Management Companies (AMCs) is another
factor contributing to inaccurate appraisals. Some AMCs have reduced appraiser compensation,
which has led to more activity by appraisers with less training and experience, and shortened
turnaround times for valuations to as little as 48 hours. These changes have had a significant
adverse effect on appraisal quality.

Requlatory Structure

Regulatory oversight of the appraisal industry is a dysfunctional patchwork of federal and state
regulations. At the federal level, the Appraisal Subcommitiee (ASC) of the Federal Financial
Institutions Examination Council (FFIEC) sets appraisal practices and procedures through The
Appraisal Foundation (TAF). TAF is a private, non-profit entity which through its Appraisal
Standards Board (ASB) establishes appraisal practices through the Uniform Standards of
Professional Appraisal Practice (USPAP). Oversight of appraiser qualifications and appraisal
practices falls to the individual states, and many jurisdictions have inadequate resources to
adequately perform this function. In some states, fees collected for appraiser licensing and
certification are swept into a general fund and are not utilized in appraisal/appraiser oversight
and enforcement.

In January, The Government Accountability Office (GAQO) released a report, Real Estate
Appraisals — Appraisal Subcommittee Needs to Improve Monitoring Procedures, which identified
several weaknesses that have limited the ASCs effectiveness, including weak enforcement tools
and reporting procedures; inadequate policies and procedures for monitoring appraisal
requirements; no written policies to determine if TAF's activities are consistent with the statutory
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mandates; and not fully addressing the requirement of the Dodd-Frank Act for the ASC to
establish and operate a national hotline to receive complaints of noncompliance with appraisal
independence standards and USPAP.

in conjunction with the report, the GAO conducted a survey that supports the conclusion that
appraisal quality and appraiser competence remain a tremendous challenge. The survey asked
state appraisal regulators to evaluate the effectiveness of the current real property appraiser
regulatory system, the effectiveness of TAF, state agency structure and resources and the
appraisal complaint process. The complete survey can be found at
http://iwww.gao.gov/special.pubs/gao-12-198sp/.

In NAHB’s opinion the results of the GAO survey indicate there is much work to be done. For
example, the GAO's findings show that:

« Less than 40 percent of state regulatory officials rated TAF, ASB and the Appraisal
Qualifications Board (AQB) as very effective in:

o Setting standards for the way appraisals should be conducted;
o Establishing the qualifications needed to become an appraiser,
o Setting requirements for appraisers' continuing education; and,
o Approving courses for appraisers' education or training.

« Less than 25 percent of respondents rated TAF, ASB and AQB as very effective in
determining the qualifications needed by instructors who teach courses to appraisers and
providing guidance on disciplining appraisers.

« |less than six percent rated the newly formed Appraisal Practices Board (APB) as very
effective in improving the quality of appraisals.

« Less than 50 percent found the AQB's qualifications for appraiser education and experience
mostly adequate.

The survey supports NAHB’s concerns with diminished appraisal quality, the need for a fair and
timely process to appeal appraisals and to ensure the competency and qualifications of the
appraiser community.

The failures in the process noted by GAO perpetuate the cycle of declining home values, drive
more home owners under water, negatively affect housing demand and are obstacles to the
recovery of the housing market. Major reforms in appraisal practices and oversight are needed
to ensure that appraisals accurately reflect true market values and do not contribute to price
volatility.

Solutions

NAHB has been a leading advocate for correcting the valuation process and has undertaken a
number of actions to raise awareness and address the adverse impacts inaccurate appraisals
are having on the housing sector. NAHB has conducted four Appraisal Summits (two in 2009,
one in 2010, and one in 2011) to provide opportunities for the agencies and organizations that
establish appraisal standards and guidelines to join housing stakeholders in a constructive
dialogue on major appraisal topics of concern. The goal of the Appraisal Summits is to identify
recommendations and solutions that participants can jointly pursue to improve the appraisal
process.
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Through the Appraisal Summits and feedback from builders and others in the field, NAHB has
identified the following key areas of focus to improve current appraisal requirements and
practices:

Strengthen Education, Training and Experience Requirements for Appraisers of New Home
Construction, including:

+ The establishment of greater education, training and experience requirements for those
who are assigned appraisals of new construction to ensure that lot values and building
costs, including those for energy efficient, green building and other evolving new
construction techniques and mortgage products, are fully considered in valuation of new
home construction.

» The incorporation of the qualifications for appraisers of new construction into appraisal
regulations and guidelines of the bank regulatory agencies, Fannie Mae, Freddie Mac,
FHA, VA and USDA.

« The prompt implementation of federal legislation directing the federal financial regulators
to establish minimum state requirements for the regulation and licensing of appraisal
management companies.

Improve the Quantity and Quality of Data for New Construction through:

« Establishment of an appraisal data base system for new construction.

« Standardization of loan level valuation data by Fannie Mae, Freddie Mac, FHA, VA and
USDA in their Uniform Appraisal Dataset (UAD).

« Expansion of the UAD to include new construction, energy efficient and green building
data standards.

Develop New Appraisal Standards and Best Practices for Conducting Appraisals in Distressed
Markets by:

« Modifying current appraisal practices and procedures to consider all three approaches to
value -- cost, income and sales comparison - in appraisals of residential properties to
mitigate distortions and volatility.

e Giving greater weight in distressed markets to alternative means of valuation, such as
the cost-based approach to value.

* Revising banking agency guidelines to require the appraisal entities used by financial
institutions to avoid the use of distressed sales as comparables for new construction
sales and, if distressed sales are the only comparables available appropriate, to make
adjustments to accurately reflect possible condition and stigma issues associated with
distressed properties.

Develop Processes for Expedited Appeals of Inaccurate or Faulty Appraisals through:

» Federal agency adoption of an appeals structure similar in design to that of the
Department of Veterans Affairs Loan Guaranty Service Home Loan Program.

« The establishment of more efficient, timely and effective processes for state and local
appraisal oversight.

« The establishment of a timely value dispute resolution process that is fair, balanced and
appropriate to allow interested parties to appeal appraisal values when appraisal
assumptions are incorrect.
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Strengthen Oversight of Appraisal Activities through:

o Full implementation of appraisal mandates in recent federal legislation addressing:

o]

[eaNe RN eRNe]

e]

Appraisal independence

Customary and reasonable fees

Mandatory reporting of appraisal standards violations

Strengthening of state appraisal oversight and enforcement of regulations.
Dispute resolution

Valuations other than appraisals

« Establishment of best practices for effective and consistent appraisal practices, policies
and procedures.
« Creation of an effective state and federal regulatory system for appraisal oversight.

NAHB stands ready to work with appraisal, housing and financial stakeholders to address the
real challenges we face in restoring the public trust in how we build, transfer, value and finance
the American consumer's most valuable asset. We must work together to reform appraisal
practices that support accurate and sustainable values. Solving these issues, in the short and
long term, is a critical step toward restarting the housing industry and America’s economy.
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Jane 28, 2012

The Honorable Judy Biggert The Honorable Luis Gutierrez

Chairwoman, Subconunitlee on Jnsurance, Ranking Member, Subcommitiee on Insurance.
Housing and Community Development Houging and Community Development

United States House of Reprosentatives United States Mouse of Representatives

2129 Raybuen House Office Building 2129 Rayburn House Office Building
Washington, D.C, 20515 Washington, D.C. 20515

Dear Chairwoman Biggert and Ranking Member Gulierrez:

On behall of the 24,000 members of the Houston Association of REALTORS® (HAR), we are writing to
thauk you for scheduling today’s hearing on appraisal oversight. We believe that restoring confidence in the
.S, housing market is critical to our nation’s overall economic recovery. This hearing on appraisal oversight
is an important step in restoring such confidence.

HAR would alse like to thank Representative Al Green of Houston, & member of the U5, House Committee
on Financial Services, for working with you to schedule this important hearing.  Congressman CGreen has
tistened to the concerns of his REALTOR® constituents and HAR greatly appreciates the positive relationship
we have with the Congressman and his dedicated staff.

HAR is the largest individual membership . trade association in Houston, and the largest local
Association/Board of REALTORS® in the United States. HAR represents a wide variety of housing industry
professionals, including over 200 licensed and certified appraisers. In conjunclion with the National
Association of REALTORS® {(NAR), owr association is committed to the development and preservation of the
nation’s housing stock and making it available to the widest range of potential homebuyers.

We would like to voice our support and concurrence with the co and rect dations from Frank K.
Gregoire, the 201 | Chair of NAR’s Appraisal Advisory Committee and President of Gregoire & Gregoire, Inc.
As Congress works 1o resolve issues regarding appraiser comy y, appraisal Ied compani

credible valuations of real property, and state regulation of the appraisal profession, HAR thanks you for your
efforts and stands ready to work with you in any way we can,

Sincerely.

\I\}MM %‘lew\w\/ 9’* @%‘6

Wayne Stroman Shad Bogany

2012 Chairman of the Board Federal Political Coordinator for Rep. Al Green
Houston Association of REALTORS® 2012 Chair-Elect, Texas Association of

REALTORS®

ce: Representative Al Green
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Written Statement of William F., Kidwell, Jr.
President — IMPACT Mortgage Management Advocacy and Advisery Group (IMMAAG)

“Appraisal Oversight: The Regulatory Impact on Consumers and Businesses”

Hearing before the House Financial Services Committee
Subcommittee on Housing and Community Opportunity
Thursday, June 28, 2012

Chairwoman Biggert, Ranking Member Gutierrez and Members of the Subcommittee, the following
statement is offered for the record and I thank you for the opportunity to submit the statement. The
thousands of state licensed mortgage loan originators not directly represented at today’s important hearing
depend on IMMAAG' to provide them information and occasionally to speak for them. Those
professionals are central to the Congress’s stated desired solutions to make the mortgage delivery
processes more efficient, simpler, clearer and understandable to consumers. Today’s hearing is

particularly relevant to those goals in as much as the subject stands as an icon for how not to oversee

market activities.

Somewhere over time it seems that the idea of why appraisals are needed has been lost. The fact
is that the value of any asset is determined by the price a willing buyer pays a willing seller in an
arm’s length sales transaction. The idea of appraisals was borne to assist buyers and sellers with
an estimate of what a fair value might be. As it relates to real property, primarily due to the
financial size of the transaction and the fact that most buyers could not pay cash for the home
they wanted to purchase, lenders began asking for appraisals to determine the likelihood that the
amount loaned could be recovered by the sale of the underlying collateral if the even to occurred
that the borrower no longer paid. Then as it became apparent that homes were investments with
appreciating value which created paper equity but not liquidity, the appraisal became a method to

value the asset so an owner could exchange paper equity for cash or access to a credit facility to

increase liquidity.

So, there are actually two different reasons for an appraisal to be desired and each of those

reasons drives a different set of expectations and motivations and needs. In the first, the purchase

' IMMAAG is a Colorado for profit information company founded in 2008 to provide the tens of thousands of small
and independent mortgage brokers and originators a clearing house and information source regarding legislative and
regulatory activity affecting their business and customers and with 2,900% growth in registered users since January
2010 has evolved into a center for advocating their common causes.
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of a home, the seller is interested in an appraised value that supports the asking price. It would be
naive to believe the seller wants a lower value when trying to sell. On the other hand the buyer,
even though few act this way, really wants a value that is as low as possible, but buyers generally
operate as though they simply want a value that suppotts their emotional desire to buy a bome. In
the sales transactions, everything else being equal the buyer stands mostly on the sidelines with
respect to the appraisal process and valuation. The lender simply wants accuracy so they are

confident that the loan to value they believe they have will be adequate to recover the loan

balance and costs associated with recovery.

On the other hand, the majority of appraisal transactions today do not support a purchase / sale.
In fact, based on the Mortgage Banker Association’s most recent report, refinances comprise
almost 80% of the weekly applications for mortgages. In a refinance there are only two
participants and their objectives are not congruent. The borrower wants the highest appraised
value possible and the lender continues to want accuracy. This is a pure fipancial transaction, not
a real estate transaction. I point this out because on today’s panel the subcommittee will hear
from a trade association representing the real estate community, but will take no testimony from
state licensed mortgage brokers who represent a material portion of the delivery process
aff;cting this huge segment of the transactions requiring appraisal.

The committee is seeking answers to the regulatory impact of appraisal oversight on consumers
and business and will not have the advantage of hearing from the professionals who live and
work in the local market and must process the transactions which have been negatively affected

by reactions based on misinformation and misunderstanding.

Possibly more than any single change, the unilateral action taken by then New York State
Attorney General Andrew Cuomo to threaten a law suit against Fannie Mae and Freddie Mac
which resulted in a negotiated settlement leading to the Home Valuation Code of Conduct has
harmed the housing market, cost consumers the loss of paper equity and net worth to the tune of
trillions of dollars and has resulted in a process that has become imbedded so deeply that even

when the Dodd Frank Act terminated the policy, the FHFA and FHA refused to change their

HVCC inspired policies.
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It is one thing for oversight when there is proof of harm, inefficiency or ineffectiveness. It is
another thing entirely for powerful people to use their position to unilaterally influence industry
based on anecdotal information and unsupported allegations. For all intents and purposes it is
this cause that has led to existing appraisal processes which not only harm consumers through

artificial value suppression, but harms the appraisers it ostensibly was designed to protect.

The Home Valuation Code of Conduct was a draconian flexing of the muscles of a single state’s
attorney general. It was so effective in changing the landscape that even after the Congress

terminated it through the passage of the Dodd Frank Act, FHFA and FHA refuse to change the

policies implemented specifically to support HVCC.

To address the committee’s questions I will simply bullet point some of the impact of the
regulatory oversight of the appraisal process. Unfortunately, with the exception of elevating the

public awareness one power oriented official’s stature the recent misdirected actions with respect

to appraisals has produced only negative resuits:

Fraud: A driving reason for HVCC and resulting regulation is to reduce valuation
fraud. According to MARI reports since HVCC's inception valuation fraud, to the extent it can

be truly measured or estimated has not improved.

Transportability;  One of the elements of the Dodd Frank Act in Section 1472(h) directed the
regulators to insure appraisal transportability between lenders. This aspect of the law continues
to be ignored and has not been addressed to date by regulation and the result is to make mortgage
delivery inefficient, delay closings and increase consumer costs because generally while lenders

pay lip service, transportability is not a widely supported practice.

Appraiser Competence:  One of the most dramatic consequences of regulatory oversight,
and I include the HVCC in that category in spite of the fact that it was a forced policy, not
regulation per se, is the fact that thousands of competent, experienced appraisers have been

driven out of the industry due to the onerous requirements supported by HVCC and the Dodd
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Frank Act. You will hear about this from today’s witnesses. Not only has the competence of the
appraiser community generally declined, with respect to geographic competence, since many of
the AMC’s are out of the state in which the property is, often the appraiser selected because they
are willing to work for less and be subject to the rules of the AMC, is without the local expertise
necessary to truly provide the value insights of a particular community.

Appraiser Compensation and Consumer Cost:  Because of the practically mandatory use of

a new middle man, the AMC, two things have happened in tandem, both negative. Appraisers

whose fees have always been driven to competitive levels by the market have been reduced by
requiring revenue for the AMC. At least a portion of this change has been borne by the consumer
in the form of higher prices. In addition, when combined with the ineffective application of
transportability, which was less frequently needed when local experts, the loan originators,
ordered appraisals from local experts, the appraiser; many more redundant appraisals are

necessary today leading to increased consumer cost and delayed closing or failed transactions.

Inefficiency and Coemplexity: The result of the myth-based reaction to a perceived, but
unproven market issue, instead of achieving the stated goals of simplicity, clarity and accuracy
the current regulated processes have led to market inefficiency and a level of complexity that

TriiSTrates sellers, buyers, lenders and leads to increased costs and failed transactions.

Housing Recovery: Possibly the most significant bottom line impact of the overzealous,
misdirected and draconian intrusion in the market is the suppression on housing prices and

recovery.

The committee will hear a variety of other insights from the witnesses, but IMMAAG believes
that while there is value in regulatory guidance and it is difficult to escape an overreaction due to
the depth of this century’s financial crisis, this committee needs to send a message to the
regulators that HVCC has been terminated and it is time to allow industry and the distribution
system to return to the local, on the ground delivery mechanisms which were effective for

decades and only failed when artificially overheated housing appreciation combined with a glut
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of unproductive, pent up capital led to excesses driven to convert locked up brick and mortar,

paper net worth to spendable net worth.

There is no easy answer, but the chosen path has proven it is an obstacle to, not a solution for the
problem the regulators feel they need to solve. Appraisal regulation has become the poster child

for the wrong approach. Hopefully, our regulators and Congress can learn from that and reset the

course by engaging industry in desighing an effective solution.

In closing, I would like to make one final observation for the committee. Mortgages are
delivered locally. Mortgage brokers (now called originators) were excluded from participating in
the appraisal order process due to HVCC. Even in the face of congressional attempts to reverse
that inappropriate reaction and even with the October 2010 termination of HVCC, the FHFA and
the FHA have continued in their Appraiser Independence Requirements (A.LR.) to refuse to
change the processes. They continue to refuse to allow the most expert, most professional control
source to be a participant in what is arguably the most empirically based tool a lender has to
assess its understands its exposure in a purchase or refinance. In October 2010 I personally spoke
with the attorney at the Federal Reserve Board who managed the Board’s drafting and
iml;lementation of the Dodd Frank Act’s required appraisal independence rule and was told by
~Ms. Kathlesn Ryan that the Board did not intend the interim final rule to exclude mortgage
brokers from the appraisal ordering or delivery process. I then spoke with management at both
FHFA and FHA and was told that they did not care and intended to simply continue in the spirit
of HVCC. A bad, questionably motivated local threat of litigation has become the foundation of
the process that is central to managing housing finance risk and the regulators have done nothing
to address. IMMAAG asks the Congress and this committee to take on that task and offers our

expertise and the expertise of the thousands of state licensed mortgage loan originators who have

not had a voice in this process to help.

Thank you for accepting IMMAAG’s comments. I look forward to the opportunity to assist.

. %/(b}

William F. Kidwell, Jr. WLS#mszxz




