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RUBÉN HINOJOSA, Texas 
WM. LACY CLAY, Missouri 
CAROLYN MCCARTHY, New York 
JOE BACA, California 
STEPHEN F. LYNCH, Massachusetts 
BRAD MILLER, North Carolina 
DAVID SCOTT, Georgia 
AL GREEN, Texas 
EMANUEL CLEAVER, Missouri 
GWEN MOORE, Wisconsin 
KEITH ELLISON, Minnesota 
ED PERLMUTTER, Colorado 
JOE DONNELLY, Indiana 
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(1) 

MORTGAGE SERVICING: AN EXAMINATION 
OF THE ROLE OF FEDERAL REGULATORS 
IN SETTLEMENT NEGOTIATIONS AND THE 

FUTURE OF MORTGAGE SERVICING 
STANDARDS 

Thursday, July 7, 2011 

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS 

AND CONSUMER CREDIT, 
AND SUBCOMMITTEE ON OVERSIGHT 

AND INVESTIGATIONS, 
COMMITTEE ON FINANCIAL SERVICES, 

Washington, D.C. 
The subcommittees met, pursuant to notice, at 10:03 a.m., in 

room 2128, Rayburn House Office Building, Hon. Shelley Moore 
Capito [chairwoman of the Financial Institutions and Consumer 
Credit Subcommittee] presiding. 

Members present from the Subcommittee on Financial Institu-
tions and Consumer Credit: Representatives Capito, Renacci, 
Royce, Manzullo, Hensarling, McHenry, Pearce, Luetkemeyer, 
Huizenga, Duffy, Grimm, Canseco, Fincher; Maloney, Ackerman, 
Hinojosa, Baca, Miller of North Carolina, Scott, and Carney. 

Members present from the Subcommittee on Oversight and In-
vestigations: Representatives Neugebauer, Fitzpatrick, Posey, 
Hayworth; Capuano, Waters, and Himes. 

Ex officio present: Representatives Bachus and Frank. 
Also present: Representatives Stivers, Schweikert, Garrett; Perl-

mutter and Green. 
Chairwoman CAPITO. This hearing will come to order. 
I would like to thank my ranking member, Mrs. Maloney, as well 

as the chairman of the Oversight and Investigations Subcommittee, 
Chairman Neugebauer—I am sure he will be here in just a few 
minutes—and his ranking member, Mr. Capuano, for their coopera-
tion in organizing this joint hearing. 

Many Members have expressed a great interest in having a hear-
ing on the topic of mortgage servicing. And it is my hope that to-
day’s hearing will provide a forum for Members to cover a mul-
titude of subjects involving mortgage servicing. 

We were all shocked to hear the news last fall of allegations that 
major mortgage servicers had engaged in robo-signing and fal-
sifying documents in order to expedite foreclosures. 

Last November, the Housing and Community Opportunity Sub-
committee held a hearing on deficiencies in the foreclosure process. 
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In the months following, Federal regulators have embarked upon 
an effort to assess the damage caused by these irresponsible ac-
tions, determine the need for national servicing standards, and if 
appropriate, establish penalties for these institutions. 

Today’s hearing is an opportunity for Members to question regu-
lators that have been at the forefront of these negotiations. As 
these regulators consider remedies for the problems, it is important 
that we first identify who has been harmed by the actions of the 
servicers. 

A survey by the regulators of the 2,800 mortgage foreclosure files 
demonstrated that there were, indeed, weaknesses in the proce-
dures, but failed to show evidence that borrowers had been signifi-
cantly harmed. 

It is my hope that the consent orders agreed to by the agencies 
and the servicers will provide further clarity about the extent of 
the harm to borrowers, as well as improved systems. 

Some have raised questions about the role of the Consumer Fi-
nancial Protection Bureau (CFPB) in the ongoing negotiations with 
servicers and the State attorneys general. Our witnesses from 
these respective parties can add further clarity on the role that 
each had played in these negotiations. 

Recent news accounts indicate that a monetary settlement is im-
manent between major servicers and the State attorneys general. 
I am interested to hear from our witnesses if all State attorneys 
general are active in these negotiations. 

If the settlement is reached, there must be strict oversight as to 
how the money is distributed and what classifies as harm for bor-
rowers. The proposed settlement between these parties will have a 
direct impact on servicing standards going forward. 

Our second panel will provide information about steps that 
servicers have already taken to address deficiencies in their sys-
tems, as well as the need for national servicing standards. 

The input of both industry and consumer representatives is crit-
ical in this endeavor. A national servicing standard will have an ef-
fect on the mortgage market and we must work together to ensure 
that new servicing standards, coupled with the proposed qualified 
residential mortgage standard and other efforts, do not uninten-
tionally impede the recovery of the mortgage market. 

I would like to recognize the ranking minority member of the Fi-
nancial Institutions Subcommittee, the gentlelady from New York, 
Mrs. Maloney, for the purpose of giving an opening statement. 

Mrs. MALONEY. Thank you, Chairwoman Capito and Chairman 
Neugebauer. And I welcome all of the witnesses today. 

Last fall, reports emerged that mortgage servicers were taking 
shortcuts in processing foreclosure notices and violating the law. 
Specifically, it was reported that servicers were using inadequate 
documentation to foreclose some borrowers. 

And it was revealed that many servicers were engaging in large 
scale foreclosures without personal knowledge of the condition of 
the loan or the borrower’s independent financial circumstances. 

In addition, we now know that lenders forged signatures and im-
properly notarized documents in the rush to foreclose on home-
owners. These allegations led to a 50-State investigation into the 
matter of robo-signing and forged signatures. 

VerDate Nov 24 2008 18:24 Mar 30, 2012 Jkt 067939 PO 00000 Frm 00008 Fmt 6633 Sfmt 6633 K:\DOCS\67939.TXT TERRIE



3 

And just in April, the Federal regulators entered into a consent 
decree with the largest servicers requiring them to submit their ac-
tion plans for foreclosure mitigation. I understand they are due to-
morrow or this week. 

This is a step in the right direction for the industry, and most 
importantly for the consumers and our overall economy. But rather 
than holding a hearing about the need for servicing standards and 
about intervention on behalf of the Federal regulators, many of my 
colleagues appear more interested in defending the status quo, and 
suggesting that the States and the Federal regulators stand down. 

I thought that no one disputed that things need to change in the 
servicing industry. Because from where I sit, it is clear that left to 
their own devices, many servicers have engaged in abusive and un-
fair behavior and have literally violated the law. And they would 
have continued to do that if there had not been exposure. 

Yet, my colleagues are eliminating Federal programs such as 
HAMP, which was very successful in helping people renegotiate 
their loans. But I understand there is a movement that they may 
extend the HAMP program for a period of time. I hope it is true. 
And questioning Federal intervention in the industry, the same in-
dustry that got us into the mess to begin with. 

My friends on the other side of the aisle are essentially criti-
cizing the State AGs for investigating these matters, even though 
they are investigating potential violations of State law with respect 
to foreclosure processes and rules. 

I had assumed the party of States’ rights would support their 
right to do this, not say their actions are inappropriate. Are they 
really saying that the servicers shouldn’t be held accountable for 
violating laws of all 50 States and the District of Colombia? 

States such as Illinois, California, Utah, and Connecticut are en-
gaging in independent investigations, separate and apart from the 
settlement negotiations, because they too recognize the need to in-
tervene. 

My colleagues are entitled to question things, but they are cer-
tainly not entitled to their own facts. And the servicing issue has 
certainly been a problem in the whole recovery. 

For me, the hearing is not about the role of the CFPB during set-
tlement negotiation. It should be about allegations of abuse in the 
mortgage servicing industry. These abuses are yet one more reason 
why we need the CFPB and why it has assembled a team that will 
work on servicing standards once it opens its door on July 21st. 

For me, this hearing is about making sure that this type of abuse 
never happens again. My time has expired. I look forward to your 
testimony. 

Chairwoman CAPITO. Thank you. 
I would like to recognize the chairman of the Oversight Sub-

committee, Mr. Neugebauer, for the purpose of an opening state-
ment. 

Chairman NEUGEBAUER. Yes. Thank you, Chairwoman Capito. 
We are holding this important hearing today to better under-

stand the appropriate role of regulators in addressing the failings 
of some of the Nation’s largest mortgage servicing firms. 

There is no doubt that documentation, internal controls, and 
processing were seriously deficient at some of the Nation’s serv-
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icing firms, and that remedial steps to secure these deficiencies are 
necessary. As a result, the OCC, the Fed, and the OTS entered into 
a consent agreement with the servicers to address many of these 
weaknesses in the mortgage foreclosure process in April of this 
year. 

While I will not comment directly on the regulatory settlement, 
it is worth noting that prudential regulators led investigations of 
the mortgage servicers and to remediate deficiencies seems appro-
priate. 

Unfortunately, the State attorneys general and political ap-
pointees at the Department of the Treasury and the DOJ are pur-
suing a separate, more far-reaching settlement. Participation of po-
litical appointees, especially that of Elizabeth Warren at the CFPB, 
an agency with no regulatory or enforcement authority, raises seri-
ous concerns about the settlement process. 

When political appointees involve themselves in enforcement 
matters, that may pressure regulatory agencies to advance a par-
ticular agenda. 

The breadth and the terms of the term sheets presented to the 
mortgage servicers, which includes a potential $20 billion settle-
ment—we are hearing that could be a $60 billion settlement—for 
a principal reduction fund, magnifies these concerns that the Ad-
ministration and some State AGs are attempting to legislate 
through enforcement. 

Speaking more directly, a review of the term sheet brings some 
words to mind including ‘‘coercion’’ and ‘‘extortion.’’ 

Even yesterday, the New York Post reported that the principal 
reduction fund, as I said, could be nearly $60 billion. The settle-
ment proposal requires the resuscitation of policies and programs 
that have not worked or that Congress has explicitly rejected. For 
example, the proposed term sheet seeks to revive HAMP, a failed 
Administration initiative that requires principal write-downs, a 
policy rejected both in the House and the Senate. 

All of this would be funded by the mortgage servicers, with the 
tab in the tens of billions of dollars. 

While restitution for victims specifically harmed by misconduct is 
completely appropriate, there is no evidence that borrowers have 
been significantly harmed by the servicers’ actions. In fact, the 
interagency review conducted by the Fed and the OCC found that 
in all of the 2,800 mortgage files that were examined, the bor-
rowers were seriously delinquent and the servicer had the legal au-
thority to foreclose. 

It would be interesting to hear from some of the witnesses as to 
why a large scale principal write-down fund would be appropriate 
punishment, especially since there is no evidence that servicer mal-
feasance caused financial hardship to victims. 

Thank you, Chairwoman Capito, for this hearing. 
Chairwoman CAPITO. Thank you. 
I would like to recognize the ranking member of the full com-

mittee, Mr. Frank, for 3 minutes. 
Mr. FRANK. First, let us be clear why we are so concerned about 

this, because there are two reasons. The first is a consideration of 
fairness for individuals. My colleague has just said that there is no 
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evidence that anyone was harmed by the failure of the servicers to 
follow the law. 

Usually, we hold people to a standard of following the law with-
out a burden of proof on us to show specific harm in specific cases. 
In fact, the servicers as a group are quite culpable here. 

First, many of them were engaged in making loans that shouldn’t 
have been made. And then they compounded that by being inad-
equately staffed to deal with the problems that arose. I have seen 
few things done as incompetently as the role of the mortgage 
servicers. And to exonerate them and say, ‘‘no harm, no foul,’’ I 
think is inappropriate. 

I also was surprised to hear my colleague be so critical of polit-
ical appointees. For Members who are elected to office and run 
every 2 years to talk about ‘‘political’’ as if that was something bad 
seems to me quite inconsistent with our mandate. 

The notion that political appointees are somehow not to be treat-
ed as serious policymakers is not only inaccurate; that is called ‘‘de-
mocracy.’’ I would say, and this hearing will, of course, make it 
clear, if people really believe that things should be handled totally 
non-politically, they should not ask that 535 politicians make the 
decisions, which is us. 

I would also say I was surprised to hear this criticism of the 
State attorneys general. I shouldn’t say I was surprised, because it 
has been a constant theme in this committee, where there has un-
fortunately been a party difference on respect for the role of the 
States. It is a kind of a total reversal. 

Conservatives used to talk about States’ rights, but there has 
been a consistent move on the part of many on the other side to 
diminish and minimize the role of the State. Finally, let’s be very 
clear again that we are doing this not just because of individuals, 
but the mortgage problem, the combination—and a lot of people 
were responsible. A lot of people were guilty. 

At this point, though, a failure to respond more appropriately is 
causing great harm economically. And one of the things we need 
to do to improve the rate of recovery—we are in a recovery, but it 
is much too slow—is to deal with this problem of the rate of fore-
closures. 

So I very much look forward to this testimony. But I would reject 
the notion that somehow it is inappropriate for policymakers, peo-
ple who have elections and are appointed by people who are elect-
ed, including the State attorneys general and high ranking Federal 
officials, to be involved. 

And finally, this continued effort to demonize Elizabeth Warren 
because she has advised people—not ordered anybody, not in-
sisted—of what to do—is, I think, bizarre. 

Chairwoman CAPITO. Thank you. 
I would like to recognize the chairman of the full committee, Mr. 

Bachus, for 2 minutes. 
Chairman BACHUS. Thank you, Chairwoman Capito. I have lis-

tened to my colleagues on both sides. And there is actually some 
agreement and some consensus, despite what you may have heard. 
We all recognize that there have been shortcomings, shortcuts, and 
shoddy paperwork by some of the mortgage servicing companies. 
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In fact, Chairman Neugebauer mentioned that the OCC and the 
Federal Reserve acted to correct these in April. And I think all 
members of this committee supported that. 

Our concern is not the concern that Ranking Member Frank ex-
pressed. Our concerns have been the same for the last 2 or 3 years. 

And one of those concerns is that the government’s efforts in the 
housing markets have actually—in many cases, they have had 
mixed results. So let us just say that to be kind, they have been 
expensive, but they have often been counterproductive. 

The HAMP program is a good example, where billions of dollars 
have been spent to try to prevent foreclosures. The target was 4 
million foreclosures. And I think it has come in at about a half a 
million. And of those, many of them have gone back into fore-
closure. 

I do think on both sides of the aisle, we agree that we need to 
work through this backlog of foreclosures. And that is good for all 
of us. The housing market needs to see a proper level. 

In fact, here is what Chairman Bernanke said before our com-
mittee about 6 months ago: ‘‘I would like to see further efforts to 
modify loans where appropriate, and where not appropriate.’’ And 
that is what we are talking about, ‘‘where not appropriate.’’ Many 
times, it is not appropriate. 

That is what we worry about with this settlement. People in 
houses who aren’t paying their mortgages, and yet the mortgage 
companies are not only being stopped from foreclosing on it, but 
these people continue to be in their homes and not pay their mort-
gages. 

And we don’t think it is appropriate for people who are not pay-
ing their mortgages or who can’t pay their mortgages to receive all 
the focus. We believe, and I think the American people believe, that 
their neighbors who are paying their mortgage—the vast amount 
of Americans who are paying their mortgage or have not gotten 
into these mortgages. 

And we have advocated fairness for these people. Let me close by 
saying Chairman Bernanke, and I agree with him, he says that, 
‘‘We need to speed the process of foreclosure and the disposition of 
foreclosed homes in order to clear the housing market and have a 
recovery.’’ 

That is what we have advocated all along, fairness for those 
Americans who are paying their mortgage and fairness for those 
Americans who are attempting to make their mortgage payments, 
not all the focus and all the money being spent on those who aren’t 
paying their mortgage payments. 

Thank you, Madam Chairwoman. 
Chairwoman CAPITO. Thank you. 
The Minority is going to continue to reserve their time. 
Mr. FRANK. May I have 1 minute? 
Chairwoman CAPITO. The ranking member is recognized for 1 

minute. 
Mr. FRANK. First of all, we agree that some mortgages should 

have to be paid. I have never been supportive of this in every case. 
But there are some very worthy cases, including those who are 

unemployed. And I heard last night and it was mentioned today in 
USA Today—I guess Secretary Donovan is now having a hearing 
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on it—the Administration is extending, for people who are entitled 
to do this and are able to deal with it, the foreclosure moratorium 
for the unemployed and for those in the HAMP program to 12 
months. 

Some of us have been asking for an extension. There has been 
a 3-month moratorium. 

They are in the process of announcing right now that the morato-
rium will be extended 12 months. And to take the point of the 
chairman, that is not for everybody. That will be for some. It would 
certainly not make sense if there was no chance of people repaying, 
where you are talking about the unemployed. 

But many of us have felt that the 3 months where other criteria 
were met, where people were appropriately given that kind of for-
bearance, was not nearly enough time. And I think the 12-month 
extension will help very much. 

Chairman BACHUS. Madam Chairwoman, can I have 1 minute 
just to respond? And I want to agree with the ranking member. 

I do want to say this: there is some good news out there for all 
of us. One in 20 American families wants to buy a home today. And 
they have good credit. Our concern is that those families who want 
to get into mortgages, we don’t want the government efforts to pre-
vent them or drive up the cost for them to buy a home. 

We want those families who are looking for homes to be able to 
get into those homes. And we believe that the focus ought to be on 
them and not on those who can’t make payments or do not have 
proper credit. 

I think we can all get there. And I want to commend the regu-
lators. We all acknowledge we were too loose in 2006 and 2007 
with our underwriting standards. 

But two wrongs don’t make a right. And being too tight today or 
responding inappropriately today with too tight standards or settle-
ments that really don’t help those Americans who want to buy a 
home is counterproductive. 

Thank you. 
Chairwoman CAPITO. Thank you. 
I would like to try to get back in my rhythm here, so I am going 

to recognize Mr. Fitzpatrick, the vice chair of the Oversight Sub-
committee, for 1 minute. 

Mr. FITZPATRICK. Thank you, Madam Chairwoman. 
For my constituents in the eighth district of Pennsylvania, few 

issues could be more relevant or important than those that are 
dealing with the usual foreclosure. Our economic situation is both 
a symptom and a result of our Nation’s housing woes. 

So as we work together to repair the damage, improve the econ-
omy, and ensure that these failures won’t happen again, we cannot 
forget about those victims who have already been affected. 

Foreclosure puts a unique strain on a family. And the damage 
can linger for years. 

This committee and this body have a responsibility to make sure 
that the mechanisms in place to avoid this catastrophic event are 
functioning. Mortgage servicers are on the frontline of this battle. 
Issues with our mortgage finance system aside, servicers are the 
primary point of contact for most homeowners. 
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Our constituents’ service staff works closely with servicers in an 
attempt to avoid foreclosure. We count on the servicers to be re-
sponsive to our efforts and the regulators to be helpful toward that 
end. 

So, Madam Chairwoman, I look forward to this hearing. 
I am hopeful we are going to hear that progress has been made 

in this area. But more importantly, I want to hear that improve-
ments are going to continue. 

I yield back. 
Chairwoman CAPITO. Thank you. 
I would like to recognize Ms. Waters from California for 11⁄2 min-

utes to make an opening statement. 
Ms. WATERS. Thank you very much, Chairwoman Capito and 

Chairman Neugebauer, for holding this hearing. 
Mortgage servicing was a topic of intense focus for me when I 

was chairwoman of the Housing and Community Opportunity Sub-
committee. And it is good to have a joint hearing on this topic 
today. 

I think it is a little late, but we really do have to deal with this 
subject. 

And while I am pleased to have the opportunity to question our 
witnesses today, I am a bit perplexed as to why the subcommittee 
has decided not to invite any servicers to testify. After all, it is 
their corner-cutting and even fraud that causes us to be in this 
hearing today. I would really like to hear from them. 

Every Member here today has undoubtedly heard from constitu-
ents complaining about servicers not telling them the truth on the 
phone, losing back paperwork, and incorrectly assessing fees, 
among other improper practices. 

So make no mistake, the servicers were allowed to have these 
botched operations because regulators failed to rein them in, de-
spite continuous pleadings from the advocates. 

As a result, this failure to act has now culminated in regulators 
and State attorneys general trying to make up for lost time by set-
ting up the industry standards and compensating borrowers who 
have been jerked around, often losing their life savings in the 
meantime. 

While some of my colleagues will no doubt characterize these set-
tlements as some sort of a shakedown, I see it as an attempt to 
disgorge servicers of wrongful profits accrued through years of run-
ning botched, deliberately understaffed operations. 

This is in addition to the untold damage done to the securities 
market in this country by the failure of these banks to properly es-
tablish the legal ownership of the mortgages they packaged and 
sold. 

So, thank you very much, Madam Chairwoman. 
I look forward to hearing from our regulators. 
Chairwoman CAPITO. I thank the gentlewoman. 
I would like to make a point of clarification. Both Mrs. Maloney 

and I felt strongly about having servicers at this hearing as well. 
They declined because of the pending legal settlement and legal 
discussions going on, and that is why they are not in attendance 
at this meeting today. 

Ms. WATERS. Thank you very much. 
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Chairwoman CAPITO. Thank you. 
I would like to recognize Mr. Royce for 1 minute. 
Mr. ROYCE. Thank you, Madam Chairwoman. 
According to the New York Times, 2 weeks ago, they said in New 

York State, it would take lenders 62 years at the current pace to 
repossess the 213,000 houses now in severe default or foreclosure. 
In New Jersey, they said it would take 49 years. 

Economists often argue that a single clearly defined set of rules 
would be part of the solution to effective regulation and certainly 
to clearing the market. I think it is no wonder that the housing 
market continues to sputter. 

And I think we add to the problem, given the hodgepodge of stat-
utes and rules, none of which are the same, by the way. 

But we have RESPA, TILA, Dodd-Frank, 50 State laws, local or-
dinances, Federal regulations, State regulations, court rulings, en-
forcement actions, FHA requirements, VA requirements, and rural 
housing service requirements. You have the Fannie Mae standards 
and the Freddie Mac standards. 

So, at a minimum, the lack of a single clearly defined set of rules 
has added to the confusion. It has delayed much of the market 
from clearing. It has discouraged private capital from coming back 
into this sector. 

Economists are right about this. And we could be part of the so-
lution here if we assist it. 

Thank you, Madam Chairwoman. 
Chairwoman CAPITO. Thank you. 
I would like to recognize the ranking member for the remaining 

time. 
Mrs. MALONEY. Okay. I will use some time and yield some time 

to the gentleman from Georgia. 
I agree with Chairman Bachus that we need to work through 

this backlog that is flowing in our economy. Economists say hous-
ing is roughly 25 percent of our economy. As long as it is there, 
we are going to have a problem with our economy. 

But we need to do it in a fair way. And I don’t think anyone on 
this panel or this room agrees with the robo-signature or moving 
to evict people from their homes without meeting with them, telling 
them of a program for possibilities that are there, working with 
them or even finding out if they have the money in the bank to 
help move through the process. 

So we need to move through it, but in a fair way. And, again, 
I look forward to the rules and standards that will be coming out 
tomorrow. 

And I yield to the great man from Georgia. 
Mr. SCOTT. Thank you very much. 
I think I have a few seconds here. But I do want to just share 

with the committee that I have just come out of working on a major 
home foreclosure prevention event. And we had phenomenal suc-
cess. 

As many of you may know, Georgia now ranks fourth in the 
number of home foreclosures in this Nation. In one of my coun-
ties—Clayton County—1 out of every 70 homes is in some form of 
foreclosure. 
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But we had a very, very effective event in Atlanta, Georgia, 
about 2 weeks ago. And because we were able to get the informa-
tion there and get under one roof the loan servicers—which is so 
important for them to have been here today, but I understand they 
had some disagreement with their situation and could not. 

But let me just say, I take my hat off. We had some outstanding 
loan servicers there from Bank of America, and Wells Fargo, and 
Citizens, and Regions Bank, and SunTrust, all major servicers. 

We were able to save 2,107 homes in one shot over that weekend, 
with Treasury’s help and HUD’s help. And the reason for it was we 
were able to get the information processed adequately. 

This has been one of the major reasons why we have had such 
a high rate of home foreclosure, because there have been inad-
equate information on the parts of exchange from the loan 
servicers. 

This has not historically been an area of high profit opportunity 
for the loan servicers. So they have high turnovers within the peo-
ple who are providing the service to the homeowner. 

A homeowner may call one day, come back, get an answer on his 
phone, answer it, call back, and there is somebody else handling 
their case. But when we can sit down with the loan servicers and 
with the homeowners themselves and make sure that proper infor-
mation is processed, we can get this problem licked. 

I can’t begin to tell you. We had line after lines of thousands of 
people, people in wheelchairs, people on canes, senior citizens, ev-
eryone coming at the convention center and leaving with tears in 
their eyes, so happy that they were able to get their problem ad-
dressed. 

So there is hope out there. There is success out there. 
But we have to get the right information and get the loan 

servicers to be able to interact properly with the homeowners. And 
I wanted to share that positive news. We have a ways to go. 

And I look forward to this hearing. 
Thank you, Madam Chairwoman. 
Chairwoman CAPITO. Thank you. 
I would like to recognize Mr. McHenry for 1 minute. 
Mr. MCHENRY. Thank you, Chairwoman Capito. 
There is no doubt the robo-signing debacle uncovered problems 

in the mortgage settlement process used by the Nation’s largest 
servicers. But what is clear is that any proceeds of a settlement 
need to recover losses for those who are actually harmed, and make 
sure that the management of the foreclosure process has improved. 

Instead, it seems certain folks in the position of influence to ne-
gotiate this deal are working out of the mentality of ‘‘never let a 
good crisis go to waste.’’ 

Judicial Watch recently uncovered extensive involvement by the 
CFPB, and specifically Ms. Warren, in her attempts to step well 
outside of her position as an adviser to both the President and the 
Treasury Secretary, providing a detailed framework for the struc-
ture of a settlement and holding ‘‘emergency meetings’’ with State 
attorneys general. 

This is troubling. I find this in-depth involvement very troubling. 
I look forward to the rest of the hearing. 
Chairwoman CAPITO. Thank you. 
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Mr. Grimm, for 1 minute? 
Mr. GRIMM. Thank you, Chairwoman Capito and Chairman 

Neugebauer, for holding this hearing. 
I appreciate the witnesses’ time. 
As everyone is aware, the real estate market in the United 

States remains very, very weak. It makes it very difficult for the 
economy to experience a strong and robust recovery. 

And at the same time, the government is either directly or indi-
rectly underwriting over 90 percent of new home loans in this 
country. That is a situation that obviously is unsustainable. 

So in order for the real estate to recover and to stabilize over the 
long term, we must get private capital back into the mortgage mar-
ket. This is the reason the mortgage servicing standard is so impor-
tant to the future of housing finance. 

Investors in new mortgage loans must have confidence that their 
principal and interest statements will be received in a timely man-
ner and that their positions will be protected in the event that a 
borrower defaults or of a foreclosure, if it unfortunately occurs. 

Without such assurances, I fear that private capital cannot and 
will not and will continue to be reluctant to return to the mortgage 
market. 

Therefore, again, I thank the witnesses. And I look forward to 
the rest of this hearing. 

Chairwoman CAPITO. Thank you. 
Mr. Canseco, for 1 minute? 
Mr. CANSECO. Thank you, Madam Chairwoman, and Chairman 

Neugebauer. 
The ongoing foreclosure crisis in this country is one of the largest 

challenges facing our economy. Since home prices began their de-
cline in 2006, millions of Americans have had their homes fore-
closed. And there doesn’t seem to be an end in sight for this cycle. 

Last fall, some troubling revelations came out about the 
servicers’ industry, an industry which is dealing with an unprece-
dented amount of workflow due to the crippling housing market. 

As with any other government action towards an industry, we, 
as a Congress, must keep a close watch on the regulatory response 
to ensure it is targeted and does not make the problem worse. 

I have great concern that potential rules prescribed by Federal 
regulators, rules designed to apply to the largest mortgage 
servicers, will ultimately impact the smaller servicers who will find 
the rules too onerous to stay in the servicing business. 

I am also concerned that the purported State attorney general 
settlement with the largest servicers could open the door to per-
verse incentives that could make the foreclosure problem worse. 

With this in mind, I look forward to your testimony. Thank you. 
Chairwoman CAPITO. Mr. Fincher, for 1 minute? 
Mr. FINCHER. Thank you, Madam Chairwoman. 
When the mortgage crisis hit our economy a few years ago, it left 

many homeowners questioning their American dream. Their mort-
gages were now more than their homes were worth. Many home-
owners looked to their lenders, to State governments, and to Wash-
ington to find the answers. 

Our number one priority should be not to cripple our financial 
institutions, but to find the happy medium to prevent another 

VerDate Nov 24 2008 18:24 Mar 30, 2012 Jkt 067939 PO 00000 Frm 00017 Fmt 6633 Sfmt 6633 K:\DOCS\67939.TXT TERRIE



12 

mortgage crisis while ensuring that the approach taken will not 
impede our economic recovery. 

We don’t want to fall into the trap, as Chairman Bachus said a 
few minutes ago, of overreaching and unintended consequences. 

So I thank the witnesses for coming, and I look forward to your 
testimony. 

I yield back. 
Chairwoman CAPITO. Thank you. 
That concludes our opening statements. I would like to introduce 

our first panel of witnesses for the purpose of giving a 5-minute 
opening statement. 

I would like to yield to the chairman of the full committee. He 
would like to introduce his witness really quickly and then— 

Chairman BACHUS. Thank you. 
It is my pleasure to introduce a good friend of mine, Luther 

Strange, who is the new attorney general in Alabama. General 
Strange was named one of the South’s leading economic develop-
ment attorneys prior to being elected to his position as attorney 
general. 

I have read his testimony before this committee. And I think he 
offers an awful lot. 

He is committed to consumer protection. He is also committed to 
a strong economy and to seeing that our Nation recovers. 

I think what he has laid out—and he has some strong reserva-
tions about the settlement that he is being led into, that it may 
have some unintended consequences. 

Luther and Melissa, his wife, have two sons. And Luther is nor-
mally the tallest guy in the room. He was the starting center at 
Tulane University. But he is actually maybe the third tallest per-
son in the room today because I see Luke and Kane, his two sons. 

Luke works for Joe Bonner, one of our colleagues. And Kane 
works for Senator Sessions. And they are the two guys who are just 
as tall as Luther back there, sticking way up in the audience. 

So you have a cheering section, Luther. We welcome you. It is 
really a pleasure to have you. And you are doing a fine job as attor-
ney general. 

Your testimony is very insightful. Thank you. 
Chairwoman CAPITO. Thank you. 
I would first like to recognize Ms. Julie Williams, First Senior 

Deputy Comptroller and Chief Counsel, Office of the Comptroller of 
the Currency. 

Welcome. 

STATEMENT OF JULIE L. WILLIAMS, FIRST SENIOR DEPUTY 
COMPTROLLER AND CHIEF COUNSEL, OFFICE OF THE 
COMPTROLLER OF THE CURRENCY 

Ms. WILLIAMS. Thank you. Chairwoman Capito, Chairman 
Neugebauer, Ranking Member Maloney, Ranking Member Capu-
ano, and members of the subcommittee, I appreciate the oppor-
tunity to appear this morning on behalf of the OCC to discuss 
issues related to mortgage servicing. 

My testimony focuses on three areas. First, my written statement 
describes the examinations by the OCC and the other Federal 
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banking agencies of defects in foreclosure processes at the 14 larg-
est federally-regulated mortgage servicers. 

Although these examinations found that the loans in the sample 
examined were seriously delinquent, the exams also found serious 
deficiencies of different degrees at each of these servicers in the 
areas of foreclosure governance, foreclosure document preparation, 
and the oversight of third-party service providers. 

These deficiencies constitute unsafe and unsound banking prac-
tices. To address them, the OCC and the other banking agencies 
issued cease-and-desist orders. 

The sample of foreclosures reviewed in the exams exposed seri-
ous flaws in the banks’ foreclosure processes. But as a sample it 
could not, of course, quantify the individual borrowers who might 
have suffered financial harm due to these defects. 

That is why the orders issued by the agencies require a com-
prehensive and independent review of foreclosure actions during a 
2-year look-back period. 

The independent review will seek to identify financially harmed 
borrowers who had a pending or completed foreclosure in 2009 or 
2010 through two distinct means: one, notice and outreach to those 
borrowers of their right to file a complaint, and to have that com-
plaint reviewed by an independent consultant; and two, targeted 
review of the loans of borrowers who are in identifiable high-risk 
segments, which will provide an additional opportunity to detect 
borrowers who suffered financial harm. 

The orders require that the servicers submit detailed action 
plans to revamp major aspects of their mortgage servicing and fore-
closure operation. For example, action plans are required to imple-
ment comprehensive revisions of mortgage servicing, loan modifica-
tion, and foreclosure processes. 

The orders also address the elimination of dual tracking and re-
quire the establishment of a single point of contact system, to en-
sure that borrowers can contact a live person throughout the proc-
ess. 

The second portion of my written statement discusses the rela-
tionship between the implementation of our enforcement orders 
and the separate negotiations that are being conducted by other 
authorities. Most notably, the Department of Justice is coordi-
nating settlement discussions involving DOJ, a group of other Fed-
eral agencies, and State attorneys general. 

The scope of these discussions includes issues outside the scope 
of our orders, but it also includes areas of mortgage servicing and 
foreclosure procedures that overlap with the scope of action plans 
that are required under our orders. 

Other initiatives also are under way that will affect mortgage 
servicing standards. In particular, the newly announced GSE delin-
quency management and default prevention standards will have a 
substantial effect on servicing practices, since those standards, for 
the foreseeable future, will govern an overwhelming portion of the 
mortgage market. 

These different initiatives will subject servicers to more rigorous 
standards and provide borrowers greater protection. But they also 
raise the prospect of multiple and potentially inconsistent stand-
ards. 
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We have strongly urged the value of achieving a common set of 
standards, whereby servicers can satisfy not only the terms of any 
settlement agreements but other applicable requirements as well, 
such as the GSE standards. 

In order to help achieve this result, in consultation with DOJ, we 
have adjusted the deadline for servicers’ submission of various ac-
tion plans that are required under our order to facilitate synchroni-
zation with the DOJ-led settlement effort. 

In the final portion of my testimony, I discussed the current 
interagency effort to develop comprehensive and uniform servicing 
standards. The goal here is to establish rigorous, uniform stand-
ards for responsible servicer conduct that reach beyond the 
servicers covered by the current enforcement action. 

It will be critically important to ensure that any standards that 
are adopted apply to and are implemented by all firms engaged in 
mortgage servicing, not just the federally-regulated depository in-
stitutions, and that there is strong oversight of all servicers’ com-
pliance. 

I appreciate the opportunity to appear before the subcommittees 
this morning to discuss these important topics. And I look forward 
to answering your questions. 

Thank you. 
[The prepared statement of Ms. Williams can be found on page 

128 of the appendix.] 
Chairwoman CAPITO. Thank you. 
Our next witness is Mr. Mark Pearce, Director, Division of De-

positor and Consumer Protection, FDIC. 
Welcome. 

STATEMENT OF MARK PEARCE, DIRECTOR, DIVISION OF DE-
POSITOR AND CONSUMER PROTECTION, FEDERAL DEPOSIT 
INSURANCE CORPORATION 

Mr. PEARCE. Great. Thank you, Chairwoman Capito, Chairman 
Neugebauer, Ranking Members Maloney and Capuano, and mem-
bers of the subcommittee. 

Thank you for the opportunity to testify today on behalf of the 
FDIC about the ongoing need to address and resolve challenges in 
mortgage servicing. 

The issues involved continue to impact our housing market, bor-
rowers, and communities across the Nation. As you know, the 
FDIC is not the primary Federal regulator of the largest financial 
institutions and mortgage servicers, where major servicing and 
foreclosure deficiencies have been found. 

Nevertheless, as the insurer of deposits of these institutions, we 
remained concerned about the potential ramification of these defi-
ciencies, not only on these institutions, but on the housing and 
mortgage markets overall. 

Last fall, in the wake of allegations of robo-signing, the primary 
Federal regulators invited the FDIC to participate in interagency 
review of the foreclosure practices of 14 of the largest mortgage 
servicers. These reviewers identified significant deficiencies in the 
foreclosure processes of all 14 institutions. 

These deficiencies included the filing of inaccurate affidavit and 
other documentation in foreclosure proceedings, inadequate over-
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sight of attorneys and other third parties involved in the process, 
inadequate staffing and training of employees, and the failure to ef-
fectively coordinate the loan modification and foreclosure process to 
ensure effective communications with borrowers seeking to avoid 
foreclosures. 

In April of this year, the primary Federal regulators took an im-
portant first step in addressing the deficiencies by issuing enforce-
ment orders related to foreclosure practices by these largest mort-
gage servicers. 

The FDIC is hopeful these orders will put services on a path to 
having the staffing, management and operational control necessary 
to work effectively with homeowners to fairly and efficiently resolve 
mortgage defaults. To do so, regulators will need to closely monitor 
the servicers to ensure the orders are implemented as they are in-
tended to be. 

In particular, the review of past foreclosures must be able to con-
vince the skeptical public that homeowners harmed by servicer er-
rors have been identified and compensated, as promised by the pri-
mary Federal regulators. 

Even if implemented fully, the consent orders are only a partial 
resolution to mortgage servicing deficiencies. The interagency re-
view of foreclosure practices did not purport to examine loan modi-
fication practices or other potential errors in mortgage servicing. 

As such, the FDIC supports the Federal-State collaboration be-
tween the Department of Justice, other Federal agencies, and the 
State attorneys general to address a broader range of issues re-
garding the servicing process. 

A comprehensive resolution for past servicing errors is essential 
to the recovery of the housing market and the greater economy. 
Past servicer errors had given rise to a multitude of actual and po-
tential claims from litigation, placing a cloud of uncertainty over 
recent foreclosures and transfers of title. 

Market anxiety regarding the ownership rights and the obliga-
tion of borrowers and investors dampens expectations regarding 
the housing market’s recovery and discourages the return of pri-
vate capital to the mortgage market. 

Accordingly, the FDIC has encouraged the Financial Stability 
Oversight Council to continue its efforts in examining the potential 
financial systemic risks surrounding mortgage servicing and fore-
closures. 

Furthermore, until servicers improve their practices and proc-
esses, some current homeowners will miss the opportunities to 
avoid foreclosure, while others will be able to delay the inevitable. 
Given the continuing fragility of the housing market, effective serv-
icing is as important as ever. 

In conclusion, the mortgage servicing system over the past few 
years has ill served all parties involved—borrowers, neighborhoods, 
and investors—and has impaired the health and the recovery of the 
housing and mortgage markets. 

Market reforms are needed to align the incentives for effective 
servicing. 

In addition, the FDIC will continue to work with our Federal col-
leagues to develop sensible and balanced servicing standards, tem-
pered by the knowledge that community banks have not dem-
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onstrated the type of deficiencies and errors present in the largest 
institutions. 

Thank you for the opportunity to testify on these issues before 
you today. I look forward to responding to your questions. 

[The prepared statement of Mr. Pearce can be found on page 95 
of the appendix.] 

Chairwoman CAPITO. Thank you. 
Our next witness is Mr. Raj Date. He is the Associate Director 

of Research, Markets, and Regulations at the Consumer Financial 
Protection Bureau, U.S. Department of the Treasury. 

Welcome. 

STATEMENT OF RAJ DATE, ASSOCIATE DIRECTOR FOR RE-
SEARCH, MARKETS, AND REGULATIONS, CONSUMER FINAN-
CIAL PROTECTION BUREAU, U.S. DEPARTMENT OF THE 
TREASURY 

Mr. DATE. Thank you. 
Chairwoman Capito, Chairman Neugebauer, Ranking Members 

Maloney and Capuano, thanks for inviting me to testify today 
about mortgage servicing. 

My name is Raj Date. I serve as the Associate Director for Re-
search, Markets, and Regulations at the CFPB. 

Our mission at the CFPB is clear: to make consumer finance 
markets work for the American people. That means ensuring that 
consumers have the information they need to make financial deci-
sions that are right for them. 

It means promoting fairness and transparency and competition 
in consumer finance. It means setting and enforcing clear, con-
sistent rules that allow banks and other firms to compete on a level 
playing field. 

The Bureau is not yet open for business. But 2 weeks from today, 
on July 21st, pursuant to last year’s Dodd-Frank Act, the Bureau 
will receive transferred authority from seven existing regulators to 
administer Federal consumer financial protection laws. 

And on that day, I am happy to report we will be— 
Chairwoman CAPITO. Excuse me, Mr. Date. Could you move the 

microphone a little closer? 
Mr. DATE. Certainly. 
Chairwoman CAPITO. Thank you. 
Mr. DATE. On July 21st, I am happy to say that the Bureau will 

be ready. And on that day, mortgage servicing will be one of the 
CFPB’s priorities. 

That is because mortgage servicing is important. It is an enor-
mous market, with some $10.4 trillion of unpaid principal balances. 

It is, moreover, marked by two structural features that make it 
unlikely that market forces alone can suffice to protect consumers. 

The first of those structural features is simple. In the vast major-
ity of cases, consumers can’t actually choose their mortgage 
servicers, at least not over time. 

Let me introduce the importance of that, just as an example. 
Last week, I had the occasion to go to a drugstore. If my phar-
macist had made me stand in a long line, or if she was rude, or 
if she was losing my paperwork, or if she was impossible to find 
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on the phone, or if she gave me guidance that was wrong, I would 
just go to a different pharmacist next time. 

That is how most consumer-facing markets work. 
I get to choose my drugstore. I typically don’t get to choose my 

mortgage servicer, at least not over time. 
The second structural feature of mortgage servicing that relates 

to consumer protection is that under the current system of servicer 
compensation, taking on the servicing of a mortgage resembles a 
bet on credit. 

If a loan remains performing, then servicing the loan remains 
profitable. But if the borrower becomes delinquent, then the cost of 
properly servicing the loan is likely to be greater and perhaps sub-
stantially greater than the revenue from servicing that loan. 

If a servicer’s portfolio, therefore, contains many more non-per-
forming loans than the servicer expected, the servicer tends to lose 
money. 

Faced with that unfortunate financial reality, when they encoun-
tered an upswing in mortgage delinquencies, servicers apparently 
started cutting corners. Rather than making necessary investments 
in capacity, they have loosened operational protocols, even to the 
point of violating State and Federal laws. 

The evidence of this is striking. In the examinations of 14 major 
servicers this spring, the Fed, the OCC, and the OTS discovered 
critical weaknesses in governance, in foreclosure processing, and in 
vendor management. 

They discovered unsafe and unsound practices. They found viola-
tions of State and Federal law. They discovered these weaknesses 
and deficiencies in all 14 of the 14 servicers examined, together ac-
counting for more than 2⁄3 of the entire mortgage market. 

In the Dodd-Frank Act, Congress took important steps that will 
correct flaws in Federal regulation of mortgage servicing, in par-
ticular the lack of comprehensive Federal standards for mortgage 
servicers and the lack of direct full Federal oversight over inde-
pendent non-depository servicers. 

The CFPB, when it has its full authority, will have the tools to 
address both of those problems. 

And to make sure that we deeply understand the markets we 
will be regulating, our team has already been in contact with a 
range of stakeholders, community banks, credit unions, big banks, 
consumer groups, academics, and many others. 

But while the CFPB can and will address consumer protection, 
a comprehensive approach that also protects investors, the finan-
cial sector and the economy and the housing market as a whole re-
quires the coordinated action of a larger group of Federal agencies, 
including the prudential regulators. 

The Bureau will be working together with those agencies to the 
maximum extent possible. Because, after all, both consumers and 
the industry will benefit when regulatory action is careful, and it 
is coordinated, and it is coherent. 

Two weeks from now, the Bureau will be ready to start helping 
make the consumer finance markets work for the American people. 
And I am confident that the result of our efforts, coordinated with 
those of the other agencies, should make the servicing market work 
better for everyone. 
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Thank you for the opportunity to testify. 
[The prepared statement of Mr. Date can be found on page 86 of 

the appendix.] 
Chairwoman CAPITO. Thank you. 
Our final witness on this panel has already been introduced by 

Chairman Bachus, but he is the Honorable Luther Strange, Attor-
ney General of the State of Alabama. 

Welcome. 

STATEMENT OF THE HONORABLE LUTHER STRANGE, 
ALABAMA ATTORNEY GENERAL 

Mr. STRANGE. Thank you very much, Chairmen Capito and 
Neugebauer, Ranking Members Maloney and Capuano, and mem-
bers of the subcommittee, and my Congressman, Chairman Bachus. 

My name is Luther Strange, and I am the attorney general of the 
State of Alabama. Thank you for inviting me to testify today on the 
ongoing settlement negotiations with the mortgage servicing com-
panies. 

In October of 2010, the Alabama Attorney Generals Office joined 
49 other State attorneys general to form the so-called Foreclosure 
Multi-State Working Group. The purpose of the group is to inves-
tigate allegations that mortgage companies mishandled documents 
and violated laws when they foreclosed on homeowners across the 
United States. 

Like 26 other States, Alabama is a non-judicial foreclosure State. 
The other States have elected through their legislatures to adopt 
the judicial foreclosure process. 

In March of this year, the Working Group submitted a term 
sheet to the Nation’s largest mortgage servicers, which was pre-
sented as a draft agreement on behalf of attorneys general and 
other State and Federal agencies. And it was intended to settle al-
legations related to improper foreclosure practices and loan serv-
icing. 

The servicers have responded to the term sheet. And negotiations 
are currently under way between the States, the Federal Govern-
ment, and the mortgage servicers. 

As I, as an attorney general, review any potential settlement 
agreement, I am guided by three overarching principles. 

First, the settlement must hold the mortgage servicers account-
able for unlawful and deceptive practices under State law. Second, 
attorneys general are not responsible for legislating and setting 
policy. And the settlement agreement should not attempt to over-
reach into the area of State and Federal policy decisions. 

Third, the settlement must contain provisions that discourage 
and deter future illegal activity. Above all else, unethical mortgage 
servicers and any other bad actors in the mortgage servicing indus-
try must be held accountable for any unlawful or deceptive prac-
tices they engaged in. 

Certain aspects of the term sheet, such as those dealing with sin-
gle point of contact, dual-track foreclosures, robo-signing, and 
verification of account information, contain many changes in prac-
tice that are beneficial to consumers. Enforcement agencies and the 
entire industry should have a vigorous debate on these proposals. 
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My staff and I take our duty to protect consumers seriously. And 
we will work to investigate and prosecute bad actors to the fullest 
extent of the law. 

Any fines or penalties assessed on the servicers, pursuant to a 
settlement agreement, should be linked, in my opinion, in response 
to specific documented violations of State and Federal law. 

Protecting consumers, like many other goals of the Foreclosure 
Multi-State Working Group, is not only laudable, it is something 
that I consider my highest duty. 

But I am concerned that what started out as an effort to correct 
specific practices harmful to consumers has evolved into an at-
tempt to establish an overarching regulatory scheme that fun-
damentally restructures the mortgage loan industry in the United 
States, an effort which is well beyond the scope of responsibility of 
attorneys general. 

Here are just a few specific concerns that I have. First, any ulti-
mate settlement must not preempt State law sovereignty. Alabama, 
like the majority of other States, has made the policy decision to 
permit non-judicial foreclosures. 

I am skeptical of any agreement that essentially makes all States 
subject to the judicial foreclosure process without a legislative man-
date. 

Second, mandated principal reduction is bad public policy and 
creates questions of fundamental fairness and justice. Mandated 
principal write-down would create an incentive for homeowners to 
default and seek a reduction of principal. 

Requiring lenders to reduce mortgage balances would remove in-
centives for banks to lend money and for investors to purchase 
mortgages, denying people access to the credit they need to pur-
chase a home. 

Third, a settlement must not impair an efficient foreclosure proc-
ess that clears local markets and facilitates economic recovery. I 
am very skeptical of any settlement that forces servicers to violate 
contracts with mortgage owners and abrogates the rights of second 
lien holders. 

Finally, a settlement must not impose onerous regulatory bur-
dens on community banks. In my State of Alabama, we have over 
130 community banks that are an important economic driver in the 
State. 

We must not increase their regulatory burden when it is clear 
they generally were not engaged in the conduct giving rise to the 
investigation. 

Thank you again for holding this important hearing. And I look 
forward to answering your questions. 

[The prepared statement of Mr. Strange can be found on page 
123 of the appendix.] 

Chairwoman CAPITO. Thank you. Thank you all. 
And I would like to begin questioning. 
Ms. Williams, one of the concerns that I have, and I think it has 

already come to light as we have had before or before in testimony, 
is we have the OCC over here, developing a standard. 

You mentioned in your statement that the GSEs had looked at 
a servicing standards. The State attorneys general want to make 

VerDate Nov 24 2008 18:24 Mar 30, 2012 Jkt 067939 PO 00000 Frm 00025 Fmt 6633 Sfmt 6633 K:\DOCS\67939.TXT TERRIE



20 

sure that there are no State preemptions, so they have servicing 
standards. 

Who is going to enforce all this? And what kind of singular 
standards—in my view, if we are going to move in this direction, 
a singular standard would certainly be better in terms of how the 
servicers meet those demands, but also in terms of the service pro-
vided to consumers. 

Could you comment on that? 
Ms. WILLIAMS. Certainly. As I indicated, a concern that we have 

with the processes under way right now is whether there will be, 
at the end of the day, multiple and potentially inconsistent sets of 
standards. 

And so we very strongly urge the effort to try to come together, 
at least on core principles and core elements of the servicing stand-
ards that are going to be the components of the different enforce-
ment result here. 

And that would also, we think, carry over to the discussions that 
are on going at the banking agencies, the CFPB and FHFA, for ex-
ample, with respect to developing uniform, consistent national 
standards that would apply to all servicers. 

So, I think the enforcement processes, in other words, will iden-
tify a body of core standards and some detail under those stand-
ards that hopefully will translate into significant portions of uni-
form standards that the agencies can adopt going forward. 

There are potentially different enforcers involved for the different 
entities subject to the standards, at the end of the day. 

Chairwoman CAPITO. I thank you for that. 
And I think you highlight properly that there can be some seri-

ous issues involved with trying to figure this all out, and deliver 
the best service, and stop some of the practices that have gone for-
ward. 

The other thing I would like to ask about is the principal reduc-
tion. And I would like to ask all of you all this question briefly. 

The State attorney general, Mr. Strange, has already mentioned 
that he doesn’t think this should be mandated. Principal reduction 
should not be part of a national servicing standard. 

Is this something that you are recommending? 
I will start with you, Mr. Date. What does the CFPB think about 

that? 
Mr. DATE. Thank you, Chairwoman Capito. 
The way in which I try to think about the notion of principal re-

duction is within the broader context of loss mitigation within 
mortgages, which is, after all, largely speaking, a non-recourse se-
cured lending market. 

In that kind of market, there is always a potential for moral haz-
ard. And indeed, most of the loss mitigation techniques that are 
employed by servicers today in the marketplace involve some man-
ner, appropriately, of economic concessions to a borrower in order 
to try to keep that borrower current. 

Principal reduction is one of those manners of economic conces-
sions, and one that could very well, and indeed today does for some 
servicers play a part in the overall loss mitigation arsenal. 
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Chairwoman CAPITO. So what you are saying is that it might be 
one of the tools in the toolbox, but it wouldn’t be a requirement of 
a national servicing agreement? 

I think just a quick ‘‘yes or no’’ because I am running out of time 
here. 

Mr. DATE. National servicing standards may or may not address 
any particular loss mitigation techniques. But I know that the 
interagency group is working hard to frame the issues and at least 
think about what those— 

Chairwoman CAPITO. Are you aware if this is already included 
in the settlement agreement that is being worked with the State 
attorneys general? 

Mr. DATE. I am not specifically aware; I am not involved in the 
day-to-day conversations with mortgage servicers. That clearly is a 
process being led by the Department of Justice and State attorneys 
general. 

Chairwoman CAPITO. Thank you. 
Mr. Pearce, did you have a quick comment on that? 
Mr. PEARCE. Yes. I think the way servicers look at whether to 

do a loan modification is to figure out whether doing a modification 
of some kind is better than the alternative of going to foreclosure 
and losing a significant portion of money there. 

And so I would agree— 
Chairwoman CAPITO. I guess I am asking for the mandatory 

issue. 
Mr. PEARCE. Right. 
Chairwoman CAPITO. Do you think it should be a mandatory part 

of a national servicing standard? 
Mr. PEARCE. Right. I think the attorneys general and the Depart-

ment of Justice are really working out whatever voluntary agree-
ment they can come to with the largest servicers on that. And so, 
I can’t really speak to where they are in that process. 

But I don’t think that sort of a mandatory process is something 
that—certainly the FDIC hasn’t talked about, that people should 
make principal reductions when they don’t make economic sense. 

Chairwoman CAPITO. Right. Thank you. 
Mrs. Maloney? 
Mrs. MALONEY. For the overall economy, the large number of de-

faults, the losses, the servicer challengers are really putting up a 
barrier that could delay a broader recovery of our economy. 

So moving forward and getting this solved is critical. And I 
would like to Attorney General Strange and then Mr. Date and 
down the line about the servicing process. 

In New York, we had some of the highest numbers of subprime 
loans. But under the leadership of our Governor, we organized re-
gional meetings with other elected officials, and banks and not-for- 
profits voluntarily participated. And we one-on-one worked out de-
tails that helped people stay in their homes. 

So, I would like to ask you, do you think that servicers have done 
a good job of communicating to borrowers about their loss mitiga-
tion policies and about their rights and options once they have gone 
into default? 

If not, what improvements need to be made? And what is the 
best mechanism to ensure that we have this improvement? 
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Starting with Mr. Strange, then Mr. Date, and down the line. 
Mr. STRANGE. We have a consumer protection unit in our Office 

of the Attorney General. And we have received a number of com-
plaints. 

We deal with those on an individual basis. I wouldn’t say it is 
a crisis situation in Alabama. But we have State laws that deal 
with it. 

And I believe they work well. That is the decision we have gone 
with. As I mentioned, the non-judicial foreclosure process, which 
contains a number of protection for consumers. 

So, we are very diligent in making sure that those procedures are 
followed. And I think it is working fairly well in our State. 

Mrs. MALONEY. Mr. Date? 
Mr. DATE. Thank you. 
Mortgage servicing, because of its size and the relative diversity 

of the participants in it, naturally has a range of players in terms 
of how good they are, frankly, at some of the harder pieces of the 
business. 

Loss mitigation in particular and making sure that there is a 
high touch customer context during delinquency is a difficult skill. 
And there is no doubt in my mind that some firms happen to be 
quite better at it than others. 

The question of whether or not, therefore, there should be some 
manner of baseline expectation is exactly the kind of question that 
I would love to be addressed in this interagency dialogue on na-
tional mortgage servicing standards. It is precisely that kind of 
question. 

Mrs. MALONEY. What do you think would be the baseline? Obvi-
ously, what we saw in the past was robo-signatures, moving to 
evict people from their homes without even meeting with them or 
telling them their options, or even looking at their bank accounts 
to see whether or not they could work it out. 

What kind of baseline would you suggest would be appropriate? 
Mr. DATE. There is, obviously, the most rudimentary baseline, 

which is abiding by current Federal and State law. Despite, for ex-
ample, the diversity in the standards across the various States and 
as promulgated by, for example, by the GSEs or FHA, the fact of 
the matter is there is no State in which falsely notarizing an affi-
davit is an acceptable thing to do. 

So there is that baseline. But, unfortunately, that baseline comes 
down to effective supervision and effective enforcement over time. 

With respect to mortgage servicing standards, more broadly, 
there are certainly mechanisms that one can use at a trigger point, 
in terms of number of days of delinquency, where if you are going 
to proceed, for example, to foreclosure, some other steps should 
have taken place. 

One form of that is restraints on so-called dual track processing. 
Mrs. MALONEY. Thank you. Mr. Pearce? 
Mr. PEARCE. Certainly, in our participation, in our agency re-

view, we found significant efficiencies throughout the foreclosure 
process to ease around staffing and training. And that is in my tes-
timony. 

And I think one of the things that Mr. Date raises is that there 
are different departments in mortgage servicers. The larger mort-
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gage servicers don’t always communicate very well with each other. 
And that can present some real challenges for borrowers. 

That is why the FDIC has strongly supported the idea of having 
a single point of contact, to have a real individual person there who 
can answer a borrower’s questions, regardless of whether they are 
in the process of foreclosure or in the process of a loan modifica-
tion. 

We think that would really add a lot to making this process work 
smoother, in addition to the improvements in staffing and training. 

Ms. WILLIAMS. I think you are asking a question that has a cou-
ple of dimensions: one, how the borrowers are dealt with in their 
interactions with the servicers; and two, the outreach to the bor-
rower in working out the problems that they have with their mort-
gagers. 

I think what we have seen over the course of the last couple of 
years is that the servicers got a slow start in both respects. They 
have done a lot to improve on the outreach part in the initiatives 
they have undertaken in themselves and in the way that they part-
ner with local, regional and national community organizations in 
those sort of events that Congressman Scott described. 

And there have been significant improvements in the way that 
they have dealt in their internal operations with customers, the 
single point of contact being one example. 

In the complaints process that we envisioned in our orders to 
have the servicers reach out to borrowers who were in any stage 
of the foreclosure process during specified time periods, we are 
going to be requiring even more aggressive outreach in that proc-
ess. 

Chairwoman CAPITO. Thank you. 
The gentlelady’s time has expired. 
I would like to recognize Chairman Neugebauer for 5 minutes for 

questions. 
Chairman NEUGEBAUER. Yes. Thank you, Madam Chairwoman. 
Just to restate, I think everybody agrees that if the mortgage 

servicers violated the law and didn’t have good policies, that you 
have taken the appropriate action. And nobody is faulting that. 

We also need to understand, though, that these servicers, in 
many cases, did not originate these loans. And so, in many cases, 
we have to careful of what we are punishing them for. 

Are we punishing them for poor servicing? Or are we trying to 
punish them for some mistakes that were made up the food chain? 

What I am most concerned about, though, is clear evidence that 
this Administration has been trying to install into this settlement 
agreement policies that this Congress has rejected. And that is the 
point that I want to cover this morning. 

And, Mr. Date, if you recall, Chairwoman Capito and myself and 
others wrote Secretary Geithner to express our concern about Ms. 
Warren’s involvement in promoting the State attorneys general set-
tlement. 

The response we got back was that the request was basically lim-
ited to advice. Yet, when we received documents that were pro-
duced to this committee Tuesday night, those documents showed 
that Ms. Warren actually took a leadership role in the settlement 
talks. 
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For example, emails showed that the CFPB convened an emer-
gency meeting with certain attorneys general to push settlement 
solutions that focus on principal reduction modifications. Would 
you agree that activity constitutes a little bit more than advice? 

Mr. DATE. Thank you for the question. 
With respect to the request that was made to the Treasury De-

partment and to Professor Warren, with respect to her participa-
tion or the Bureau’s participation in the mortgage servicing settle-
ment conversation, I do feel that the response has been unambig-
uous over time. 

And I suppose that, for my own part, I would reiterate it again 
today. We have been asked by the Secretary of the Treasury to pro-
vide advice to those Federal and State agencies involved in this 
matter. 

We tried to do that. And in doing so, we were active and I hope 
engaged participants in that dialogue. That, I believe, was the re-
sponse at that time, Mr. Chairman. And I believe it is my response 
now. 

Chairman NEUGEBAUER. I don’t think it is just this one event 
here. We can look at a series of emails between Ms. Warren, your-
self, and U.S. Bank CEO Richard Davis, documenting meetings 
held on March 10, 2011, and March 11, 2011. 

What was the nature of these meetings? And was anything about 
the settlement discussed in those meetings? 

Mr. DATE. Mr. Davis, as you say, is the CEO of U.S. Bank. And 
we have had the opportunity to talk on several occasions in the 
past about a variety of issues. The nature of my role in particular 
is to lead the division that is called Research, Markets and Regula-
tions. 

And, indeed, my intent and our division’s intent is to make sure 
that what we do from a policy point of view is simultaneously 
grounded in empirical analysis, on the one hand, and a deep 
grounding in the pragmatism of what actually happens in the mar-
ketplace. 

To my recollection, any conversations with Mr. Davis and/or his 
team has been with that in mind. And in particular, in the meeting 
that you are discussing, I recall Professor Warren actually pref-
acing that meeting with an explicit statement that what that meet-
ing was about is about the market broadly and not— 

Chairman NEUGEBAUER. Let me just refresh your memory a little 
bit. In that email, it describes this needs test to determine the eli-
gibility for principal reductions in loan modifications. 

So, this loan modification discussion has been evidently going on 
for a long period of time. 

And, in fact, I think in one of those emails, Mr. Davis said—it 
goes into detail of this presentation that he has and discussions 
that you all had on determining who is going to get loan modifica-
tions. 

Mr. DATE. Without talking about anything in particular as it re-
lates to U.S. Bank, I would be happy to talk about the nature of 
that conversation with Mr. Davis. It is broadly known that the in-
stitution acquired through the FDIC institutions with what I would 
characterize as a deeply-troubled mortgage portfolio. 
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They, like other mortgage participants, have thought about the 
range of loss mitigation devices to use therein. Loss mitigations are 
a form of economic concession. And if you don’t carefully think 
about how they are offered, it can trigger moral hazard which, of 
course, as any kind of non-recourse secured lender, you want to 
avoid. 

Chairman NEUGEBAUER. Yes. 
Mr. DATE. He was talking about one of the means by which that 

is done. 
Chairman NEUGEBAUER. My time has expired. But I think that 

you have done a great job of avoiding answering the question. 
The truth is that the CFPB has been extremely involved in these 

negotiations. And there is other email traffic here with other CEOs 
where they are wanting to know, can we meet off the record, be-
cause we are concerned about what we are reading in the paper. 

And so, I think that is the troubling part of what we see going 
on here, is the fact that this agency, which you say on July 21st 
which has no Director, by the way. And a lot of us question wheth-
er your agency can actually be up and running on— 

Chairwoman CAPITO. The gentleman’s time has expired. 
Chairman NEUGEBAUER. —July 21st or not, because of the fact 

that you don’t have an acting Director or the Director has not been 
nominated and confirmed by the Senate. 

But I think it is troubling that we find the extent of the involve-
ment, be it banal, by the CFPB of really having much input— 

Chairwoman CAPITO. The gentleman’s time has expired. 
I would like to recognize Mr. Capuano for 5 minutes. 
Before I do that, I would like to ask unanimous consent to enter 

into the record a statement from the Board of Governors of the 
Federal Reserve System, and also a statement from the National 
Association of REALTORS®. 

Without objection, it is so ordered. 
Mr. Capuano? 
Mr. CAPUANO. Thank you, Madam Chairwoman. 
Mr. Attorney General, I think you raised some interesting points. 

I just need some clarification. 
You or your predecessor—I assume it was you—voluntarily 

joined this lawsuit? 
Mr. STRANGE. That was my predecessor. 
Mr. CAPUANO. Your predecessor, voluntarily. He wasn’t required 

by any law, so he voluntarily joined. And for any settlement, is 
there a way for you to step back and say, ‘‘Look, we were glad to 
be a part of it up until now, but we don’t want to participate.’’ 

Mr. STRANGE. Yes. 
Mr. CAPUANO. So anything that is agreed to by, for the sake of 

discussion, 49 others or 5 others, you do not have to participate in 
it? 

Mr. STRANGE. That is correct. Yes, sir. 
Mr. CAPUANO. That is a fair point. Thank you. 
That is important because I think some of the points you raised 

are important and particularly when they are important to you. I 
totally agree on the sovereignty issue. No one should require any 
State to take action that they don’t want to take. 

So, I think you just answered that question for me satisfactorily. 
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When you have been involved with other cases like this, or even 
in this case itself, in the final analysis, how do 50 States or 10 
States, or whatever the number is going to be, how do you finally 
come to an agreement at the end? 

Do you vote on it? Or is it a general consensus? How is it gen-
erally done? 

Mr. STRANGE. I am relatively new to this, since I was not sworn 
in until January of this year. So I sort of inherited this. 

Mr. CAPUANO. Okay. 
Mr. STRANGE. And so, as I have weighed into it, I couldn’t speak 

to the history of these things that are done. This particular case 
is being led by Attorney General Miller from Iowa, who has been 
extremely active in these types of things for many, many years. 

So, I am sort of learning about it. That is why I am really speak-
ing in terms of principal— 

Mr. CAPUANO. In the end, though, the attorneys general who are 
left at the table, the ones who have not walked away will have a 
say in the final decision. Is that accurate? 

Mr. STRANGE. The way this is structured is with a sort of a work-
ing group within the AGs. So I think there are maybe seven or 
eight AGs who are actively involved. I have not personally been in-
volved in— 

Mr. CAPUANO. But no one from the outside can force you to come 
to a decision. Is that a fair assessment? 

Mr. STRANGE. Yes, sir. 
Mr. CAPUANO. And that includes the CFPB? 
Mr. STRANGE. I don’t think anyone can force the attorney general 

to do anything. 
Mr. CAPUANO. That is my understanding. When you have done 

other—before the attorney general, were you involved in these 
kinds of matters? 

Mr. STRANGE. I did a lot of different types of corporate business 
transactions over the years. 

Mr. CAPUANO. And when you were involved in things like this in 
the past, would you ordinarily reach out to people who may not be 
participants for their expertise, for their input, for their advice? 

Mr. STRANGE. In my experience, I was typically dealing with par-
ties and negotiated arrangements. There were two parties with di-
rect involvement in the situation. 

So I really don’t have a lot of experience in dealing with these 
sort of global policy matters. 

Mr. CAPUANO. That is a fair answer. 
I would like to ask Ms. Williams or others, you have been in-

volved in similar things? Is it ordinary for people to reach out ei-
ther to you or for you to reach out to other people who might have 
expertise and knowledge in an area that you don’t? 

Ms. WILLIAMS. My experience is in the interagency process with 
the banking agencies. And so, I don’t know if that parallels the ex-
periences of having a 50-AG negotiating group. 

Within the OCC, we reach out to experts within the different de-
partments to provide support. 

Mr. CAPUANO. Yes. 
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Mr. Pearce, at the FDIC, have others reached out to you when 
you were a party to a suit? Or have you reached out to others to 
find expertise that you may not have available? 

Mr. PEARCE. Sure. I think especially, as Ms. Williams’ points out 
in her testimony, we are trying to align these things up as much 
as possible. And so having interagency consultations is a key part 
of that process to understand. 

Mr. CAPUANO. Fair enough. 
And I believe it was you, Ms. Williams. I would like to clarify. 
Is it fair to say that everybody should have a general interest, 

not to give up any rights or abilities, but a general interest in co-
ordinated oversight and regulation of the financial services indus-
try? 

Has anybody ever heard of anybody who is interested in having 
a discoordinated oversight and regulation, to make sure that every 
bank, every financial service agency has 20 different regulators? 
They have not even talked to each other. 

Has anyone on the panel ever heard anybody advocate that posi-
tion? 

I didn’t think so, because we all want coordinated oversight. Is 
there anyone here who disagrees that Mr. Date’s comment that on 
July 21st, the CFPB, whether you like it or not—that the CFPB 
will take over a significant amount of the regulatory oversight of 
this particular aspect of the financial services industry? 

Does anybody disagree with that statement? 
Ms. WILLIAMS. Congressman, one thing that I would clarify here 

is the transfers that occur on July the 21st do not transfer the safe-
ty and soundness authorities of the banking agencies. 

Mr. CAPUANO. I understand that. But do you disagree that a sig-
nificant portion of the oversight of this industry will be transferred 
to the CFPB on July 21st? 

Ms. WILLIAMS. That is correct. 
Mr. CAPUANO. So, what we have is a situation where people, who 

may or may have not certain expertise, have reached out to an 
agency that is still in the creation situation, to ask their advice and 
coordination. 

And when they did that, though CFPB has no authority, no 
right, nor have they ever said that they can force anyone to agree 
to anything, nor do they have a vote at the table, so that the big 
crime here is that someone actually reached out and asked for ad-
vice. 

Chairwoman CAPITO. That was your time, Mr. Capuano. 
Mr. CAPUANO. I would suggest that is not only not only a crime, 

but it would be a crime to do otherwise. 
Chairwoman CAPITO. I would like to recognize the chairman of 

the full committee, Mr. Bachus, for 5 minutes for questions. 
Chairman BACHUS. Thank you. I would like to clarify something 

first. 
When Ms. Warren testified in March before our committee, I spe-

cifically asked her if she had participated in negotiations. Her re-
sponse was that she gave advice when asked. I then wrote her 
after the hearing and asked her if she would like to clarify. 

And at that time, she did say that she had been an active partici-
pant with both Federal and State agencies. I consider that quite 
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different from advice, because I had her asked her if she partici-
pated. 

She was forthcoming in response to my letter, although most of 
the headlines at that time said that she gave the same response 
she gave at the hearing. You would have to be illiterate to think 
that. I don’t think people read her response and compared it to her 
testimony. 

In that letter in March, Mrs. Capito and I asked her for any doc-
uments pertaining to that participation. We didn’t get those until 
last Tuesday night. 

A lot of the documents were put out by Judicial Watch about a 
month ago. But it was Tuesday night of this week when we were 
given information which other independent sources had picked up. 

I think the staff has handed you the ‘‘Perspective on Settlement 
Alternatives.’’ This is a settlement proposal that the Consumer Fi-
nancial Protection Bureau gave the attorney general back in Feb-
ruary, is it not? 

Mr. DATE. This is a document, Mr. Chairman, that describes— 
lending not comprehensively but in a way that is meant to propose 
ideas, put those ideas in— 

Chairman BACHUS. No, it is more than an idea. You actually pro-
posed a settlement of at least $25 billion. You actually say a $25 
billion settlement would not be sufficient, do you not? 

Mr. DATE. Mr. Chairman, I apologize. Would you mind? 
Chairman BACHUS. Look at page two, where you say that 

servicers saved $20 billion, and $20 billion plus a $5 billion settle-
ment seems too low. 

Mr. DATE. No, Mr. Chairman. My reading—I am looking now at 
the top of the page. 

Chairman BACHUS. Yes. 
Mr. DATE. The second sentence says, ‘‘as a result, a notional pen-

alty of roughly $5 billion would seem too low.’’ 
Chairman BACHUS. Yes, but you say that they saved more than 

$20 billion. Were you all proposing a $5 billion settlement or saying 
$25 billion wouldn’t be enough? 

Mr. DATE. Oh, I see. Here is what was done here. Obviously, 
there are a variety of ways to calibrate any kind of monetary pen-
alty. 

Chairman BACHUS. I am sure. But what I am asking is, you were 
suggesting that $25 billion would not be enough, correct? 

Mr. DATE. No, I believe it says that $5 billion is not enough. 
Chairman BACHUS. For a penalty. 
Mr. DATE. If I am looking at— 
Chairman BACHUS. For a penalty. 
Mr. DATE. That is right, a notional penalty of roughly $5 billion 

is too low. 
Chairman BACHUS. Okay. And you proposed that the settlement 

be used for principal reduction, correct? 
Mr. DATE. Mr. Chairman, I would be happy to describe the anal-

ysis that underpins this document that, obviously, is in the public 
domain. 

Chairman BACHUS. When you say, ‘‘A principal reduction man-
date could be meaningfully additive to HAMP’’ on page six, and 
‘‘PRM would mandate 3 million permanent modifications,’’ you are 
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advocating for a program to be an addition to HAMP or a HAMP- 
like program? Is that correct? 

Mr. DATE. To be clear, this would be a component of a voluntary 
settlement. 

Chairman BACHUS. I understand. Yes. You are right. You are 
proposing components of a settlement. Is that right? 

Mr. DATE. That is right. 
Chairman BACHUS. Okay. 
Mr. DATE. Not by any means comprehensive. But the notion, just 

to ground what is here a bit, if it is helpful, is that because there 
are different means by which to think about the size of the penalty, 
what this principally does is it tries to say, well—and the analogy 
would be, ‘‘If I stole a car and it is your job to punish me for steal-
ing that car, I don’t know what the right way for you to punish me 
is, but you should probably take the car away.’’ 

That is, in general, the— 
Chairman BACHUS. Sure. So you propose taking the $20 billion 

that they saved plus a penalty? 
Mr. DATE. That would be a way in which— 
Chairman BACHUS. Right. I am not arguing with you about the 

merits. I am just saying that you suggested that they saved $20 
billion. So in addition to that, you believe they ought to pay a pen-
alty, which— 

Mr. DATE. Mr. Chairman, I don’t think that is what is actually 
in this document. I am not contesting that reasonable people might 
think that. But I am just not sure I have seen that. 

Chairman BACHUS. Yes. All right, let me close by saying this. 
You proposed that the money from this settlement be used for 
mortgage principal reductions, correct? 

Mr. DATE. That is a facet of what is presented here. 
Chairman BACHUS. Right. Okay. 
Are you aware that we have a law, the Miscellaneous Receipt 

Settlement, that says that a settlement needs to go into the Treas-
ury to pay down on the debt, as opposed to being used to create 
a new program? 

Mr. DATE. I would not be able to tell you the specifics with re-
spect to that. But I— 

Chairman BACHUS. So you wouldn’t be opposed to that, would 
you, that we just pay down the debt with this settlement? 

Mr. DATE. Mr. Chairman, again, I should not— 
Chairman BACHUS. Instead of— 
Chairwoman CAPITO. The gentleman’s time has expired. 
Chairman BACHUS. I will close. But instead of a principal reduc-

tion, that would be an alternative, would it not? 
Chairwoman CAPITO. The gentleman’s time has expired. 
Chairman BACHUS. Thank you. 
Chairwoman CAPITO. The ranking member of the full committee 

is recognized for 5 minutes. 
Mr. FRANK. I guess, I am here thinking of Claude Rains and his 

great role in ‘‘Casablanca’’ as the police chief. Apparently, my col-
leagues are shocked—shocked—that a leading consumer adviser to 
the President made suggestions about how we should deal with a 
major consumer problem. 
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I am absolutely baffled by what this is all about. Yes, Elizabeth 
Warren, who is a very able, very thoughtful expert in the field, ap-
parently made some suggestions. 

They weren’t binding. They weren’t coercive. She made some sug-
gestions. 

And instead of talking about the merits of the issues, we are in 
this panic or outrage that she dared do that. This is the silliest 
thing I ever heard of. I am very pleased that Ms. Warren made 
these suggestions. 

Let me ask you, Attorney General Strange, were you attorney 
general in February of this year? 

Mr. STRANGE. Yes, sir. 
Mr. FRANK. Did you feel coerced by Elizabeth Warren? Did she 

threaten you in any way? Did you need to get protection against 
her? 

Mr. STRANGE. I think I may have met her once in passing, but 
she didn’t seem threatening. 

[laughter] 
Mr. FRANK. Thank you. I appreciate the— 
Mr. STRANGE. Personally, anyway. 
Mr. FRANK. Maybe some of my Republican colleagues will take 

heart from your courage in being willing to stand up against this 
incredible force, this Elizabeth Warren. 

I guess, maybe it is a play that we should be writing: ‘‘Who is 
afraid of Elizabeth Warren?’’ She made suggestions. She actually 
made them in the form of coherent proposals. 

Maybe if she was incoherent or internally inconsistent, my col-
leagues would have been less threatened. 

And then, she had the temerity to suggest that those financial 
institutions, many of which made loans they shouldn’t have made 
and packaged them into securities that shouldn’t have been sold, 
and then incompetently serviced them, that they should pay some 
penalty. 

That is consistent, because my colleagues on the other side have, 
throughout this, been very protective of the financial assets of the 
large institutions. Indeed, there have been complaints about the 
money that has been spent in part of this. 

Under the bill that originally passed the conference committee 
last year, in the financial reform bill, there was a section that said 
$20 billion would come to administer this financial reform bill, in-
cluding some of the mortgage relief for the unemployed and others, 
from an assessment on financial institutions that had $50 billion 
or more in assets. 

And to get the Republican votes we needed in the Senate to pass 
it, that was transferred from the large financial institutions to the 
taxpayer. So there has been a consistency here, in terms of wor-
rying that the financial institutions would be somehow unfairly put 
upon. 

And the suggestion, apparently, the CFPB—actually, Ms. Warren 
suggested that the estimate be what they saved and a penalty. 
That might be wrong. That might be right. Maybe you want to do 
principal reduction. Maybe you don’t. 
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I have been a little skeptical of too broad a scale principal reduc-
tion. Although where we are talking about the unemployed, I think 
there is a very clear case for that. 

But the notion that it is improper for Elizabeth Warren to sug-
gest that in a wholly non-coercive way—there is an obsession with 
Elizabeth Warren. 

And let’s be clear where it comes from. It comes from people who 
never wanted an independent consumer bureau, who wanted con-
sumer protection to continue to be with the regulators whose job, 
as the chairman said, was to serve the banks. 

They did not want independent consumer protection taken away 
from those regulators. We found in the Majority that the regulators 
had not done a good job, and we wanted to put consumer protection 
in an independent agency. 

Part of what they want to do is to take away that independence, 
and give the bank regulators the right to overrule the consumer 
agency. But they don’t like the consumer agency. 

They haven’t been able to make a head-on assault because it is 
kind of popular. Someone said what we have is, let us demonize 
Elizabeth Warren. Let us discredit the consumer agency by attack-
ing the person who I think ought to be the head of it, and who had 
certainly played a major in coming up with the idea and worrying 
about it. 

And what did they convict her of? In fact, I guess Ms. Warren 
should take comfort in the fact that the worst thing they can say 
about her, people who are really determined to kind of diminish 
her reputation—as the chairman said once, this isn’t about Eliza-
beth Warren. But I wouldn’t take a lie detector test on that. 

The worst thing they can come up with to discredit Elizabeth 
Warren is that a woman charged with protecting consumers and 
looking out for consumer interests proposed a scheme, a plan for 
dealing with the mortgage situation. 

How terrible of her. Shame on her that she would actually sit 
down and try and figure out what she thought was good, and then 
submitted in a wholly non-coercive, suggestive way to others. 

I have to tell you that the attorney general wasn’t intimated. I 
know Ms. Williams. Sometimes I wish I could intimidate her a lit-
tle more than I have been able to. 

I don’t think she was in any way frightened by this. They would 
have different rules on preemption if she were more easily 
influenceable. I don’t think anybody has ever said, oh, that Eliza-
beth Warren, she threatened to beat me up. She did all this to 
me— 

Chairwoman CAPITO. Your time has expired. 
Mr. FRANK. Come save me and protect me from Elizabeth War-

ren. And I hope—a little more time. To the chairman, another 10 
seconds. I would just say this, I would like to— 

Chairman BACHUS. Madam Chairwoman, I would like at least 30 
seconds to respond to the— 

Mr. FRANK. I don’t see why— 
Chairwoman CAPITO. Oh, hold it. Hold it. Hold it. 
Mr. FRANK. Pardon me, but the gentleman— 
Chairwoman CAPITO. In respect to this, you can finish in 10 sec-

onds. 
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Mr. FRANK. The gentleman had 6 minutes. And I don’t under-
stand that we go back and forth and respond. That is not the 5- 
minute rule. 

But the point is this. I will now offer to anyone who feels threat-
ened by Elizabeth Warren, let us know, and I will do everything 
I can to protect them from this menace of a consumer protection 
advisor making suggestions. 

Chairwoman CAPITO. Mr. Fitzpatrick for 5 minutes. 
Mr. FITZPATRICK. Thank you, Madam Chairwoman. 
Mr. Date, what is about the deficiencies of the mortgage servicers 

that justifies a principal reduction? 
Mr. DATE. Thank you, Congressman, for the question. 
As you point out, the deficiencies of the mortgage servicers, 

which principally have been documented by the examination of our 
sister agencies, are troubling in that they are pervasive and, within 
the scope of the examinations, quite profound. 

And it is certainly a fair question to ask in those cases where vio-
lations, for example, of a law have taken place. So it would be a 
reasonable question, I suppose, to ask in a case of an active duty 
soldier who has been foreclosed upon in violation of the Service 
Members Civil Relief Act. What is the appropriate penalty for that 
kind of activity? And what is the appropriate remedy and how 
should it be structured? 

Of course, there are a range of alternatives with respect to these 
questions. And that is precisely why I have been glad that the Sec-
retary of the Treasury has asked us to try to inform those delibera-
tions amongst the agencies that have authority here. 

Mr. FITZPATRICK. For instance, do you see a causal link between 
robo-signing, on the one hand, and a particular mortgager or bor-
rower being underwater? Is there a causal link, one to the other? 

Mr. DATE. It is a good question, because the robo-signing, in the 
way that it is most customarily thought about, entails the system-
atically false provision of the affidavits with respect to various judi-
cial mechanisms around mortgage servicing in particular. 

And because, after all this is not the furniture business—it is not 
as if the paperwork is somehow ancillary to the main business. 
This is financial services. The paperwork is kind of the point, in 
that the documentation with respect to these transactions is meant 
to provide investors with the comfort that they have and that they 
need in order to put money into the system. 

And it is meant to provide borrowers with the confidence protec-
tion that they have with respect to the credit transaction that they 
have entered. 

Mr. FITZPATRICK. Attorney General Strange, you testified that 
you are concerned that the proposed settlement terms would force 
a State like Alabama, which is a non-judicial foreclosure State, to 
become a judicial foreclosure State. Can you expand on that? 

Mr. STRANGE. Yes, Congressman. 
My basic concern is that our State has chosen a method for han-

dling home foreclosure. Our State legislature considered the alter-
natives and voted on it. 

My concern is that a settlement of some kind that imposes on not 
just my State, but the 26 or 27 other States, the majority of States 
that have chosen this path, is somehow altered or converted with-
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out the approval of the legislature that put in place the original 
plan. 

That is really my overarching concern. That kind of policy issue 
really to me seems to be a decision for the Members of the Con-
gress here or for the members of the State legislature, not a group 
of attorneys general. 

Attorneys general are very good at enforcing the law and pre-
venting future illegal activities. They are not very good, in my ex-
perience, economic policy experts. 

Mr. FITZPATRICK. Where you aware of the proposed settlement 
terms before they were sent to the mortgage servicers? 

Mr. STRANGE. I have not been in the loop in terms of the details 
of the settlement, no. 

Mr. FITZPATRICK. Do you believe it is the role of attorneys gen-
eral to be involved in setting national servicing policies? 

Mr. STRANGE. I do not. I believe it is our job to enforce the law, 
to protect consumers. As I mentioned in my testimony, that is a top 
priority of ours. 

I believe the policy matters ought to be left to the policymakers, 
who are here in this room in the Congress and in the State legisla-
tures. 

Mr. FITZPATRICK. Okay. I yield back. Thank you. 
Chairwoman CAPITO. The gentleman yields back. 
The gentlelady from California is recognized for 5 minutes. 
Ms. WATERS. Thank you very much, Madam Chairwoman. 
I don’t know if I have questions as much as I am perplexed about 

how this subprime meltdown, which has caused all of these fore-
closures, and the so-called efforts to help homeowners has could fail 
so miserably. 

This review, I guess that was led by OCC—was it—that sup-
posedly found about 14 loan modifications that have been turned 
down and haven’t been done correctly. Where is that? Are you fa-
miliar with that, Ms. Williams? 

Ms. WILLIAMS. Congresswoman, are you referring to the— 
Ms. WATERS. The interagency foreclosure review. 
Ms. WILLIAMS. The interagency foreclosure review. 
Ms. WATERS. Are you familiar with that? 
Ms. WILLIAMS. I am familiar with that report, yes. 
Ms. WATERS. Are you familiar with the fact that out of 2,800 

files, they found a small number of foreclosures that should not 
have proceeded because the borrower was a member of the mili-
tary, covered by the Service Members Civil Relief Act? 

Is that what you understand they found? 
Ms. WILLIAMS. That is correct. But as I said in my testimony, the 

horizontal examinations— 
Ms. WATERS. I can’t hear you. 
Ms. WILLIAMS. The horizontal examinations that were done re-

lied on a sample of loan files of each of the servicers. So there was 
a limited sample that was covered in those exams. 

Ms. WATERS. We have basically projected out, with the number 
of foreclosures that have taken place, that exactly 10,000 home-
owners probably had been wrongfully foreclosed upon. Did you do 
those kind of projections? 

VerDate Nov 24 2008 18:24 Mar 30, 2012 Jkt 067939 PO 00000 Frm 00039 Fmt 6633 Sfmt 6633 K:\DOCS\67939.TXT TERRIE



34 

Ms. WILLIAMS. Congresswoman, the purpose of the look-back 
process that is part of the enforcement orders issued by the OCC 
and the other banking agencies is to specifically identify home-
owners who were financially harmed as a result of the deficient 
practices. 

So we have not done a look back of the envelope extrapolation. 
What the enforcement orders require is a very robust process using 
independent consultants to identify homeowners who did suffer fi-
nancial harm as a result of the petition. 

Ms. WATERS. I am not so sure what that means, but let me tell 
you what I experienced in working with servicers. I did get some 
waivers from homeowners. We were bombarded with calls and we 
started calling trying to find out what was going on. And over a 
period of time, it was just unbelievable. 

First of all, they lost records. Was that identified, how many 
records get lost all the time? Is anybody aware of that? 

Ms. WILLIAMS. Yes. 
Ms. WATERS. Also, are you aware of the problem of fees? Home-

owners sometimes, even if they get to modification, by the time 
they pay the late fees, the attorney’s fees, the brokerage price opin-
ion fees, the process fees that the mortgages back up, the payments 
back up where they were before they got the loan modification. Are 
you familiar with that? 

Ms. WILLIAMS. The area of fees, whether fees were excessive, 
whether they were reasonable and customary, whether they were 
specifically authorized by the loan document that the borrower had 
with that particular lender, is an area that will be specifically 
looked at in this look-back process, pursuant to our enforcement 
order. 

Ms. WATERS. Don’t you think that consumers should have more 
protection than anyone should be able to say that you signed this 
document and you agreed to all of these fees. I am sure you are 
aware that most people don’t know in that fine print that they 
have all of these brokerage price opinion fees and process fees. 

Most consumers don’t know that. Wouldn’t you agree? 
Ms. WILLIAMS. I think that consumer disclosures is an area 

where there is a lot of room for improvement in the financial serv-
ices arena. And we strongly support that. 

Ms. WATERS. Since we have three of the too-big-to-fail banks— 
Bank of America, Wells, and Chase—who have 60 percent of all 
servicing, don’t you think we ought to be able to get our arms 
around that? They are the ones who are doing all of this servicing. 

In addition to all of the lost papers and the fees, etc., I discovered 
that many of these servicers were not very well trained. Has that 
been looked at? And has something been done about that? 

Ms. WILLIAMS. That has also been looked at. And there are provi-
sions in our enforcement orders that specifically addressed staffing, 
both in terms of numbers and training of staff involved in the serv-
icing loss mitigation, loan modification, and foreclosure process. 

Ms. WATERS. Are you aware that at Bank of America, when one 
first calls to try and get some help, they go to a loss mitigation that 
is offshore, oftentimes? 

Ms. WILLIAMS. I am personally not aware of that. 
Ms. WATERS. Would you check it out? 
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Ms. WILLIAMS. I certainly can. 
Chairwoman CAPITO. The gentlewoman— 
Ms. WATERS. Thank you. I yield back. 
Chairwoman CAPITO. Mr. Hensarling for 5 minutes for questions. 
Mr. HENSARLING. Thank you, Madam Chairwoman. 
Ms. Williams, in your testimony, you talked about the examina-

tions that were produced by your agency and several others, the 
prudential regulators. I believe there was a sample size of 2,800 
borrower foreclosure cases, correct? 

Ms. WILLIAMS. Yes. That is correct. 
Mr. HENSARLING. How was that sample chosen? 
Ms. WILLIAMS. First of all, the sample was 200 per servicer. It 

was a judgmental sample, determined by the examiners responsible 
for the particular institution. There was a mix of judicial and non- 
judicial States that were— 

Mr. HENSARLING. Did the agencies consider it to be representa-
tional of the larger universe? As I understand it, there are 1 mil-
lion, 2 million, maybe 3 million under the consent decree, fore-
closure cases that the mortgage servicers are going to be required 
to reach out to. Is that correct? 

Ms. WILLIAMS. The samples were intended to be representative 
of the types of standards and of the processing centers and— 

Mr. HENSARLING. Okay. On page four of your testimony, you say, 
‘‘In general, the examinations found that the loans in the sample 
were seriously delinquent.’’ 

So I think you are telling me that at least you consider the sam-
ple to be representational. The loans in the sample were seriously 
delinquent. 

I know that mortgage servicers have gone out and done a lot of 
bad and sloppy work. And now I am trying to figure out the extent 
of it. 

So, to some extent, what we are trying to figure out here is just 
how widespread this damage is. So it sounds like the vast majority 
of these loans, there are going to be foreclosure proceedings against 
these people anyway. 

I will ask anybody else on this panel, is there another sample 
size between the 2,800 borrower foreclosure cases that your agen-
cies have examined? And what is the number of those who have 
been foreclosed upon who were not ‘‘seriously delinquent.’’ 

Do you have a number, anybody else on the panel? 
So what we know is limited to this 2,800 sample size. And the 

conclusion is that these folks were seriously delinquent. 
Mr. Date, in your testimony, you say that the Bureau is not yet 

open for business. It sounds like you have been pretty busy for an 
agency that is not yet in business. 

In your term sheet, you clearly suggest a $20 billion settlement. 
I am looking at your term sheet dated February 14th, although I 
don’t see a page number. I am sorry, on page two, you suggest a 
$20 billion settlement. 

I guess my question is this, you have been charged with pro-
tecting consumers and you are also suggesting $20 billion in prin-
cipal write downs, is that correct? And I believe you testified ear-
lier that was ‘‘an aspect to it.’’ 

Did I hear you correctly, Mr. Date? 
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Mr. DATE. Yes. But just to clarify, you are referring, I am assum-
ing, to the presentation called, ‘‘Perspective On Settlement’’— 

Mr. HENSARLING. Correct. 
Mr. DATE. And not, by contrast, the 27-page State attorney gen-

eral term sheet that I believe was— 
Mr. HENSARLING. Wasn’t this your perspective of what a term 

sheet should be? 
Mr. DATE. The term sheet is rather more comprehensive than 

the— 
Mr. HENSARLING. Okay. 
Mr. DATE. That is the distinction I am trying to draw. 
Mr. HENSARLING. Here is my question. If you are suggesting a 

$20 billion in principal write down, we know right now that al-
ready the taxpayers are out $150 billion so far in the GSEs. The 
Fed, I believe, has invested over a trillion or about a trillion dollars 
in mortgage-backed securities already. 

That deals with taxpayers not consumers. But every single inves-
tor group I know of in America is fearful of a government-forced 
principal reduction. 

And so I guess my question is this. If you are there to protect 
consumers, does a robust private capital mortgage market—does 
the CFPB consider that to be part of consumer protection, yes or 
no? 

Mr. DATE. Access to financial markets is a part of our mandate, 
Congressman. I am happy that it is. 

Mr. HENSARLING. So would you be concerned if there was less 
private capital coming into the market because of this global settle-
ment that you suggest? 

Mr. DATE. Congressman, I am concerned that the pervasive and 
profound deficiencies in mortgage servicing have made it difficult 
for mortgage private label investors to have confidence in how it is 
that their assets are going to be serviced. I think we should all 
share that concern. 

Chairwoman CAPITO. The gentlemen’s time has expired. 
The gentleman from Texas, Mr. Hinojosa 
Mr. HINOJOSA. Thank you, Madam Chairwoman. 
I ask unanimous consent to insert into today’s joint hearing 

record Supplemental Directive 11–06, entitled, ‘‘Making Home Af-
fordable Program—Updates to Servicer Incentives,’’ dated July 6, 
2011. 

Chairwoman CAPITO. Without objection, it is so ordered. 
Mr. HINOJOSA. Thank you. 
Last month, the Treasury Department rated the performance of 

the 14 largest servicers participating in the Making Home Afford-
able Program, ranking them on three criteria: number one, identi-
fying and contacting homeowners; number two, homeowner evalua-
tion and assistance; and number three, program management re-
porting and governance. 

Treasury determined that six of the servicers needed moderate 
improvement and four needed substantial improvement in the first 
quarter of 2011. None of the servicers needed only minor improve-
ment. 

The interagency review of foreclosure policies and practices found 
that, ‘‘individuals who signed foreclosure affidavits often did not 
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personally check the documents for accuracy or possess a level of 
knowledge of the information that they attested to in those affida-
vits. 

‘‘In addition, some foreclosure documents indicated they were ex-
ecuted under oath when no oath was administered. Examiners also 
found that the majority of the servicers had improper notary prac-
tices, which failed to conform to State legal requirements. These 
determinations were based primarily on servicers’ self assessment 
of their foreclosure processes and examiners’ interviews of servicer 
staff involved in the preparation of foreclosure documents.’’ 

It seems to me that there is room here for investigation claims 
that borrowers are often charged exorbitant and unjustified forced 
place insurance. Can one of you tell me how this is being handled 
so as to help these individuals we are trying to help out? 

Ms. WILLIAMS. Congressman, I can start. 
Mr. HINOJOSA. Yes. 
Ms. WILLIAMS. The issue of fees and whether borrowers were 

charged unreasonable fees, fees that were not reasonable and cus-
tomary, or fees that were not authorized under the terms of the 
agreements that they entered into, is an element that is part of the 
look-back process pursuant to our enforcement orders. 

So that is one of the things that will be part of the review of the 
borrowers who are in the scope of that look-back. 

Mr. HINOJOSA. Anyone else? 
Mr. DATE. Congressman, I know that Title XIV of Dodd-Frank 

appropriately, to my mind, includes the request for the Bureau to 
undertake an evaluation of this forced-place insurance issue and 
includes rulemaking authority. Obviously, anything that the Bu-
reau would do in this respect would be grounded in real analysis 
on what the impact would be and whether it would, in fact, help 
the market and help consumers. 

Mr. HINOJOSA. We have seen an impact that the actions of the 
top 14 servicers had on our military servicemen, servicewomen, 
who put their lives at stake each and every day to protect us here 
in America. What actions can be taken to ensure that those troops 
are protected from unscrupulous lenders and mortgage servicers? 

Mr. STRANGE. Congressman, from the law enforcement perspec-
tive, we are seeking and extremely interested in any instance like 
that. And I am sure I can speak for all the attorneys general that 
if that type of activity comes to our attention, we will pursue it to 
the fullest extent of the law. 

Ms. WILLIAMS. Congressman, actions have already been taken by 
the Department of Justice in some respects. But I think the short 
answer to your question is 100 percent compliance with the 
Servicemembers Civil Relief Act. 

Mr. HINOJOSA. That is good to know. 
With that, Madam Chairwoman, I yield back. 
Chairwoman CAPITO. The gentleman yields back. 
Mr. Royce, for 5 minutes. 
Mr. ROYCE. Thank you, Madam Chairwoman. 
I am going to ask Ms. Williams some questions. 
And Ms. Williams, I am not a fan of bifurcated regulation. I 

think it has had some very adverse consequences. But as I men-
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tioned in my opening statement, the number of existing or pro-
posed servicing standards is pretty daunting. 

You have HAMP, FHFA for Fannie and Freddie, individual State 
laws, bank regulator consent orders, the bank regulator joint inter-
agency initiative, the legal settlement reported in the press. You 
have risk retention for qualified residential mortgages. You have 
congressional proposals. 

You have the potential activity by the CFPB. And I quoted from 
the New York Times, in terms of the overhang or the inability 
here. I think you have 60-some years worth in New York State in 
order to work through the backlog. 

So you mentioned in your prepared testimony that the OCC sup-
ports the development of a uniform servicing standard. And you 
are all working with the various regulatory agencies to come up 
with such a standard. 

I wanted to ask you about that. And I was going to say, looking 
at the backlog of foreclosures throughout the country, what impact 
does the lack of a clearly defined set of rules have on the confusion 
throughout the market? 

Is that adding to the delays? And does that add perhaps to recov-
ery when you have that amount of confusion out there? 

Ms. WILLIAMS. To the extent that lenders and servicers are un-
certain about what the rules of the road are in proceeding with 
their mortgage servicing and with the foreclosure process, that does 
slow down the process. 

As I said in my testimony, there are under way right now a num-
ber of different initiatives that deal with mortgage servicing, in the 
larger sense, mortgage servicing with respect to current and per-
forming loans, loss mitigation, including loan modification efforts, 
and also the foreclosure process, and of mortgage servicing. 

And we do think that it is very important for the different play-
ers to try to bring those together to be as consistent as possible, 
so that there is a single set of standards, to the extent possible, so 
that the servicers clearly know what is expected of them, and so 
that customers know what to expect from their servicer. 

Mr. ROYCE. The committee has heard a lot about coordinated 
rulemaking efforts. I can just give you my take on this sitting 
through the hearings and then talking to people in the regulatory 
community about their feelings. 

And the truth seems to be that there is little communication and 
coordination occurring in many, many ways, partly due to regu-
latory turf battles, partly the fact that we just don’t have this one 
clear set of rules. 

And I think it is in everybody’s interest to see that this is done 
right. But let us say for a minute the New York Times is right in 
this story of a week-and-a-half ago. Let us say that New York 
State, that it will really take lenders 62 years at the current pace. 

What might that portend going forward? How are we going to see 
a return to the private market when we are building so many in-
consistencies into the system? 

Ms. WILLIAMS. Congressman, I don’t recall all of the details of 
the article that you are referring to. But it is premised on the cur-
rent pace. One would hope that that current pace isn’t going to be 
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the pace going forward once we got some clarity in the standards 
that are expected going forward. 

Mr. ROYCE. As the story goes through also other States, New Jer-
sey 49 years, Florida, Massachusetts, Illinois—it would take about 
a decade in those States. So, again, we are dealing here with bifur-
cated regulation, with 50 different States, with 50 different sets of 
rules. 

And even at the Federal level, bifurcated regulations without the 
common standard yet. Until we get it, it is hard to figure out how 
we move out of this morass and sort things through in the market-
place with respect to the overhang. 

I yield back, Madam Chairwoman. 
Chairwoman CAPITO. The gentleman yields back. 
Mr. Miller, from North Carolina, for 5 minutes for questions. 
Mr. MILLER OF NORTH CAROLINA. Thank you, Madam Chair-

woman. 
The American people are justifiably skeptical and I am skeptical 

that anybody who has been involved in all this, who is supposed 
to be independent, has actually been independent. That certainly 
was true at the rating agencies. Everybody involved seems to have 
deep business ties with each other. 

And even when they are supposed to be looking after somebody 
else, they seem to be just looking after each other. It is all the 
same folks, whether they are called servicers or trustees or 
securitizers or whatever else. 

Ms. Williams, the consent order a couple of months ago with the 
14 servicers required an independent review, a consultant’s inde-
pendent lay review of some of the files. 

Mr. Pearce, in his testimony, said that review should include all 
foreclosures where the homeowner had applied for modification or 
had filed a complaint against a servicer or was a member of the 
military, and that because of the importance of the review and the 
skepticism about whether they are really independent or not, that 
there will be an interagency group that would sample the reviews 
and look hard at them to see how they had been done. 

Do you agree with that? 
Ms. WILLIAMS. I think the approach that we are taking at this 

point is to share information. We have been sharing information 
among the agencies that have been participating in the reviews in 
other respects. But we have not gotten to the point of having sort 
of an interagency second review as part of that process. 

Mr. MILLER OF NORTH CAROLINA. Are you telling me, then, you 
are taking a—whether or not you are doing it in consultation with 
others or with an interagency group, I took that to be that the 
FDIC was volunteering to be part of an interagency—just as in Mr. 
Pearce’s testimony, they volunteered to work with you in that and 
be part of an interagency operation. 

But you say that you are taking a hard look at a reasonable sam-
ple of those files? 

Ms. WILLIAMS. Oh, absolutely. 
Mr. MILLER OF NORTH CAROLINA. And does it include all of 

those, whether it is in the foreclosure, where the homeowner ap-
plied for modification or filed a complaint or is in the military? 
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Ms. WILLIAMS. What we are in the process of doing is identifying 
the level of review for different segments, different high-risk seg-
ments, and what the factors are that will trigger a 100 percent re-
view versus the sampling approach. 

Mr. MILLER OF NORTH CAROLINA. Okay. There is a further con-
cern that contributes to the skepticism of the American people and 
me. Brandeis said that the best disinfectant was sunlight, and the 
street lamp the most efficient policeman. There has been no light 
on most of this. All of this has been in the dark. 

Will the result of those reviews be public? To what extent will 
it be public, so the public can look over your shoulder and decide 
whether you are really being an independent watchdog, as you 
were supposed to be? 

Ms. WILLIAMS. Congressman, what we anticipate is probably two 
public-type reports as we go through this process. One, an interim 
report to describe the structure of the look-back process, sort of the 
details of how the whole process is going to be conducted. And this 
will get to some of the questions that you just asked. 

And then a report at the end of the process that will be similar 
to the interagency horizontal report— 

Mr. MILLER OF NORTH CAROLINA. Reports from the consultants, 
the independent— 

Ms. WILLIAMS. No, the reports that the agency would put out de-
scribing the— 

Mr. MILLER OF NORTH CAROLINA. Their review? 
Ms. WILLIAMS. —the look-back process, describing the findings, 

describing the financial remediation that would be provided. 
What we would not anticipate doing is having bank-specific infor-

mation because that is confidential bank supervisory information, 
but providing information about the scope and the details across- 
the-board. 

Mr. MILLER OF NORTH CAROLINA. Mr. Pearce, do you have a re-
sponse to the question about the necessary views that address your 
testimony? 

Mr. PEARCE. I guess I would say that people have been skeptical 
about what has gone on in the mortgage servicing, and whether the 
servicers that have made errors in following State laws and other 
laws that have been on the books for a long time, whether they are 
going to be held accountable for that. 

And so I think the FDIC’s view, in consultation with our fellow 
regulators, is that that this look-back process really does need to 
be robust. And it needs to look at the areas where we think there 
is likely to be harm. 

As Ms. Williams stated, the sampling approach can really iden-
tify where there might be errors and then how many errors you 
might find there. But it won’t go all the way for these high risk 
segments, like borrowers who applied for a loan modification and 
then ended up through foreclosure that—excuse me. 

Just to finish up, having a full review of those files seems to be 
pretty fundamental, in our view. 

Mr. GRIMM [presiding]. Thank you. 
Representative Hayworth, you are recognized for 5 minutes for 

questioning. 
Dr. HAYWORTH. Thank you, Mr. Chairman. 
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Mr. Date, in particular, there have been questions about whether 
or not the CFPB should be viewed primarily as a banking—or sub-
stantively as a banking regulator or more as a consumer protection 
agency to the extent that it has considered itself, if you will, or if 
it is considered to be a banking regulator, then the Federal Finan-
cial Institution Examination Council’s policy presumably would be 
applicable to the CFPB’s actions, vis-a-vis some type of financial in-
stitutions obviously. 

And in the assessment of penalties and in this prospective docu-
ment that we have all been talking about, there was reference to 
penalties in particular regarding deficits in mortgage servicing. 

There are mitigating factors that have to be considered in terms 
of FFIEC policy. There is the whole list of mitigating factors, in-
cluding the size of the institution, evidence of past violations, evi-
dence of concealment, etc., that themselves flow from certain statu-
tory requirements regarding banking regulations. 

So how is the CFPB considering its activities in terms of those 
FFIEC guidelines? 

Mr. DATE. Thank you, Congressman. 
With respect to specifically the FFIEC guidelines, broadly speak-

ing, the Bureau will, as my understanding, participate in the 
FFIEC. The Bureau’s Director will be a member of the Financial 
Stability Oversight Council. 

I spent most of my career as a banker. I can assure you that in 
that capacity, someone with supervisory authority over, for exam-
ple, the Truth in Lending Act and RESPA, etc., I would view it as 
a bank regulator. And that is certainly how it is that we are think-
ing about what we are setting up. 

With respect to the mitigating circumstances associated with any 
putative settlement, I am confident that the people at the table, in 
terms of the Department of Justice and the State attorneys gen-
eral, as well as presumably the legal representatives of whatever 
servicers might be involved, are considering and making arguments 
about mitigants in the industry. 

Dr. HAYWORTH. So, in other words, you are not necessarily sub-
scribing specifically to FFIEC policy. That hasn’t been internally 
determined, yet it is still all under consideration? 

Mr. DATE. For context, I will explain my role at the Bureau, but 
then also point towards what might be a productive answer to your 
question. I think examination practices in the main. 

My role at the Bureau is really running the division called Re-
search, Markets and Regulations. There is an Assistant Director 
for Depository Supervision who, among other things, has been re-
cruiting a team that is ready to take over supervisory authority 
with respect to the specifically enumerated Federal consumer fi-
nancial protection laws, as of July 21st. 

And they have been hard at work to make sure we are ready to 
use guidelines, policies, and procedures to that end. Again, my un-
derstanding is that would be in light of existing protocols, and to 
the extent possible coordinated. 

Dr. HAYWORTH. The importance being obviously that since we 
are talking about penalties being assessed against banks in regard 
to their relationship to the mortgage servicers—obviously, you are 
getting in that issue through the banks here. And we are talking 
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about the broader issue of bringing private capital into the mort-
gage marketplace, encouraging that. 

If penalties are assessed without due consideration for what 
banks, as you know very well, consider to be a policy that they un-
derstand and are familiar with, then it increases the uncertainty. 
It might deter further or enlarge participation by private capital in 
the marketplace. 

Any comments by any of our other panelist would be welcome in 
that regard. 

Mr. PEARCE. I guess that from the FDIC’s point of view, I think 
we are concerned that the servicing errors have really created an 
environment where there may be lots of different litigation and 
claims at either the State level or Federal level, not only bank reg-
ulators or the Department of Justice, but there may be other Fed-
eral agencies or other State regulatory authorities that have issues. 

So the range of government parties out there that may have 
some claim related to servicer errors. There is private litigation 
going on relating to loan modification programs, enhanced and non- 
enhanced, whether a chain of title is secure in that. 

And so I think the point there is that resolving these issues is 
really important to get private capital back in the marketplace, and 
so a comprehensive resolution, we would like to see that if we can. 

Mr. GRIMM. The gentlelady’s time has expired. 
The gentleman from Georgia is recognized for 5 minutes. 
Mr. SCOTT. Thank you very much, Mr. Chairman. I appreciate 

that. 
As I mentioned in my opening remarks, we had extraordinary 

success in Atlanta, Georgia, with our home foreclosure event. And 
Mr. Raj Date—I hope I didn’t do too much injustice to your name 
there. But you are with Treasury, although you are with the 
CFPB—is that correct? 

Mr. DATE. During the stand-up period for the CFPB, the Bureau 
of which I am an employee is under the governance of the Sec-
retary of the Treasury, during that— 

Mr. SCOTT. Excellent. The only reason is I want you to get a mes-
sage to the Treasury for me, especially Ms. Alvina McHale, Assist-
ant Secretary Kim Wallace, and the acting Secretary for the U.S. 
Treasury Office of Financial Stability, Tim Massad. They really 
worked tremendously in making such a success that we got over 
2,000 homes prevented from foreclosure in this event. 

It opened my eyes to a world of which I was only dimly aware. 
And I feel so much stronger now about how we can attack and 
solve this problem. 

This is a war that we have going out here. And so many of our 
American people and the struggling homeowners are just victims 
because of a lack of information, or a lack of access for that infor-
mation. For it is there. We have a plethora of programs. 

And the reason we were able to solve this—and people came out. 
As I have said before, thousands and thousands. I walked the lines. 
I talked with thousands of people, so I learned exactly what was 
on their minds. The complaints about the loan servicers not return-
ing calls, multiple people, people foreclosing without the proper 
knowledge of the loan, etc. 
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People were very, very frustrated. But when we were able to get 
in there, we were able to solve those problems. 

But there are two points I want to address here. One is the 
HAMP program, which has come under a lot of criticism—but let 
me tell you that we were able to effectively use HAMP in over 200 
of those cases right there on the spot. 

And the reason for that was because there are some banks, like 
Bank of America was there, who made the decision to bring their— 
what do you call—loan underwriters. Excuse me. When they 
brought their underwriters there, they could do the deal right 
there. 

This was a major move. And it should be encouraged. 
So, I really believe that if your Department continues that kind 

of work and outreach—if it worked in Atlanta, Georgia, that way, 
just imagine what that would be if it was done over and over. Like 
I said, it is a war. We have to get this information out to the people 
and make sure that happens. 

I do want to get your comments, especially the Office of the 
Comptroller of the Currency and the FDIC, on the move that you 
are making to deal with the loan servicers’ issues and deficiencies 
which is this consent agreement. 

Could you tell me exactly, and the American people, what that 
is and why we are having the consent agreement? And then ex-
plain which types of servicers are not subject to the consent agree-
ment? This I understand is a major tool that we are using now to 
address some of these deficiencies of the loan servicers. 

Ms. Williams, could you start? 
Ms. WILLIAMS. The reason why we have these consent agree-

ments is because there were serious deficiencies in the foreclosure 
processes of the large mortgage servicers. 

And the consent agreements are extensive. They require major 
changes in significant areas of the servicers’ compliance, govern-
ance, mortgage servicing oversight, loss mitigation, including loan 
modifications, foreclosure processes, MIS. 

They are very comprehensive. 
Mr. SCOTT. Why are certain loan servicers not subject to the con-

sent agreement and others are? Why is that? And who are they? 
Ms. WILLIAMS. When we embarked on the interagency horizontal 

exam, the 14 largest federally-supervised mortgage servicers were 
identified, just in looking at the volume of mortgages that they 
handle. And so those were the entities that were subject to the 
interagency exam process. 

None of those entities came out of it with a good grade. And so, 
therefore, all of them are subject to the orders. 

Mr. SCOTT. Okay. 
Chairwoman CAPITO. The gentleman’s time has expired. 
Mr. SCOTT. Thank you, Madam Chairwoman. 
Chairwoman CAPITO. Mr. Canseco, for 5 minutes. 
Mr. CANSECO. Thank you, Madam Chairwoman. 
Ms. Williams, I am curious about the overall goal of the consent 

orders that the OCC and other agencies have provided the banks. 
And as a follow up to my colleague, Mr. Scott here, let me ask you 
this, please expand on what exactly the OCC is trying to do with 
the guidelines they are requiring banks to follow? 
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Ms. WILLIAMS. What we are trying to do with the guidelines with 
respect to servicing practices or all of the guidelines— 

Mr. CANSECO. Servicers’ practices. 
Ms. WILLIAMS. —in the consent? 
What we are trying to accomplish with the—I will call them the 

action plans is what they are referred to in the consent for mort-
gage servicing procedures, loss mitigation activities, foreclosure 
processing, is to make sure that there is a rigorous process with 
integrity in handling the way that those operations are conducted 
by the servicers, that customers are dealt with properly, that the 
servicers are making decisions based on accurate and complete in-
formation, and that they are conducting themselves in accordance 
with all of the applicable State and Federal laws in how they oper-
ate. 

Mr. CANSECO. These consent orders or consent decrees, will they 
do anything to reduce foreclosures? 

Ms. WILLIAMS. They could to the extent that there are fore-
closures that have been based on incorrect information, that have 
been based on, for example, incorrect information about amounts 
owed or fees that have been charged. 

Mr. CANSECO. But not to the extent that it is going to prevent 
somebody who has not been paying his mortgage, prevent them 
from being foreclosed on. 

Ms. WILLIAMS. No, sir. 
Mr. CANSECO. Okay. There has allegedly been some discussion 

among the regulators about changing the way in which mortgage 
servicers are compensated. And one idea apparently being floated 
would pay servicers less for performing loans and more for non-per-
forming loans. 

And my concern is that this conversation among regulators is fo-
cusing only on the larger servicers, and little attention is being 
paid to community-based servicers that have close relationships 
with borrowers. 

So since the loans at these banks tend to perform much better, 
simply because of the personal relationship that they have with 
their community, any cut in service compensation for performing 
loans would cause smaller servicers to get out of business. 

And these servicers might not be the most efficient in the indus-
try, but their business model is exactly what some customers are 
looking for. Has your agency, the OCC, considered the impact on 
community lenders of these proposed changes that would change 
the way servicers are compensated? 

Ms. WILLIAMS. Congressman, the initiatives that you are describ-
ing are actually not initiatives that my agency or the other Federal 
bank regulatory agencies have commenced. The FHFA and I be-
lieve HUD, together with the GSEs have embarked on a significant 
initiative to revisit the compensation structure for the GSE-held 
mortgages and the servicing of those mortgages. 

So, the driver of the standards or the potential changes that you 
are describing are the GSEs, the FHFA and, I believe, HUD. I com-
pletely agree with the point that you are making about the implica-
tions for community institutions. 

Mr. CANSECO. Thank you. 
Mr. Pearce, would your answer be the same? 
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Mr. PEARCE. Yes. I would agree that it is a process that HUD 
and FHFA have taken on to look at servicing initiatives. And I do 
think we want to be careful here that problems we have identified 
really are in the larger institutions that have sort of the economies 
of scale and different foreclosure and loss mitigation and collections 
departments. 

And so the problems we have seen really been, the right hand 
doesn’t know what the left hand is doing, and the borrower falls 
through the crack. 

Mr. CANSECO. Right. 
Mr. PEARCE. But that has not been the problem in community 

banks. 
Mr. CANSECO. Okay. Great. I appreciate your answer. And I don’t 

mean to be rude by cutting you off, but I am running out of time 
here. 

I want to know from both of you, have you considered any meas-
ures that would help to keep high-quality community-based 
servicers in their business, especially those involving community 
banks and other smaller servicers? 

Mr. PEARCE. I am sorry. I didn’t hear that. 
Mr. CANSECO. If you have considered any measures that would 

help to keep high-quality community-based servicers in business, in 
your rules and regulations and orders? 

Mr. PEARCE. Certainly, as the primary Federal regulator for most 
of the community banks, we didn’t find those problems in those in-
stitutions. And we are very concerned about new initiatives and are 
paying attention to that. 

Mr. CANSECO. Thank you, sir. 
And Ms. Williams? 
Ms. WILLIAMS. I think that is something that we should certainly 

be sensitive to in doing interagency mortgage servicing standards. 
Mr. CANSECO. Thank you both very much. And I yield back my 

time. 
Chairwoman CAPITO. Mr. Perlmutter for 5 minutes. 
Mr. PERLMUTTER. Thanks, Madam Chairwoman. 
I want to follow up on Mr. Canseco’s line of questioning and just 

come at it a little differently. 
My law firm, for many years, had a general practice. We rep-

resented a lot of lenders, a lot of financial institutions. And so, 
from time to time, when the economy went south, we did a lot of 
foreclosure work. 

Sometimes, we were swamped, and we couldn’t process as fast as 
our client wanted us to. And, ultimately, I am going to get to you, 
Mr. Attorney General. 

But, in this instance, we have a huge number of foreclosures into 
the system. So we got all sorts of competing pressures. But there 
is this need for speed, so to speak. 

But where I have seen the excesses and where I am concerned 
about—before I get there, just a public comment. The new form 
that CFPB has done on disclosures when you take out a loan, good 
work. I just want to applaud you for that. 

But getting back to the default side of all this—not the lending 
side, but the default side—we have the biggest banks, and we have 
Fannie Mae and Freddie Mac. And, generally, they pay a certain 
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amount to process a foreclosure. Isn’t that right? Like $650 for the 
foreclosure and ‘‘X’’ number of dollars for the bankruptcy. Correct? 
Mr. Attorney General, I don’t mean to ask leading questions, but 
am I off base on that? There is a standard— 

Mr. STRANGE. I am sure there is. 
Mr. PERLMUTTER. There is a standard payment for the bulk of 

the foreclosures that are processed, unless they are a private kind 
of a loan that has been made? 

So, within that amount that mostly Fannie Mae and Freddie Mac 
pay to have a foreclosure process, now we have this tremendous 
number of foreclosures coming through. And now we have, as op-
posed to what I used to deal with, there is sort of a middle man 
who is taking charge of the default process, the loan process 
servicer, LPS, or whatever they are called. 

And from my review of the cases and the consent decrees, that 
seems to be where we have a lot of problems. 

Mr. Attorney General, can you sort of expand on that? Am I off 
base or— 

Mr. STRANGE. I think you are describing the situation and the 
problem. I think that is a new twist to the whole experience. It 
sounds like yor experience with this issue is similar to mine. 

As the individual cases state law process—that is still really typi-
cally the situation in Alabama, in my State. 

Mr. PERLMUTTER. So, we have this massive number of fore-
closures that have to be processed. And the client who is up here 
could be a big bank one or could be a Fannie Mae number one. 

You have a loan processing servicer company here, and then you 
have lawyers and title companies down here. How in regulating all 
of this—Ms. Williams you were talking about some standardized 
processing, because we have State-by-State laws. 

But how would you approach this? Because I think in your testi-
mony, you talked about trying to standardize this stuff. 

Ms. WILLIAMS. What we found in our examinations—and it is 
part of the areas where additional corrective action is required in 
our orders—is that the oversight of these, I will call them third- 
party vendors, and they include law firms, but they also include 
the paper processor, packagers. 

The large servicers relied significantly on third-party vendors of 
different types to do important components in the foreclosure proc-
ess. And they did not oversee them properly. 

We have guidance that we have issued, supervisor guidance that 
deals with oversight of third-party vendors that banks use, regard-
less of what particular service is being provided. That guidance 
was pretty well ignored in the oversight of the law firms and 
wasn’t adequately applied elsewhere. 

Mr. PERLMUTTER. And so that sort of reminds me of what used 
to be doctor-patient, then it became doctor-insurance company-pa-
tient. Here it is client-servicer-lawyer. And hearing from the law-
yers, they were getting nicked like crazy by the servicer, almost a 
RESPA in reverse, that they would have to payback kickback, if 
you will, moneys to the servicing company. 

Then, there was this piecemeal or piece process, where they just 
had to speed these things through. And you lost the lawyer-client 
relationship. 
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And I don’t know if in Alabama, there are ethics issues that are 
going on. I want to be here on behalf of the lawyers to say, let them 
do their job. 

Mr. STRANGE. I agree with your comment. And some of the 
things I pointed out in my testimony that I think are good, as far 
as this overall negotiation process, the single-point contact, the 
dual-track negotiations, eliminating this robo-signing problem, 
verifying accounting information, a lot of things that consumers de-
serve and should have in a simple forum are very good parts of this 
whole discussion. 

Chairwoman CAPITO. The gentleman’s time has expired. Thank 
you. 

Mr. Luetkemeyer for 5 minutes for questions. 
Mr. LUETKEMEYER. Thank you, Madam Chairwoman. 
Mr. Strange, just very quickly, I am curious, how many cases 

have you filed so far in your investigatory work against servicers? 
Mr. STRANGE. In our State? 
Mr. LUETKEMEYER. Yes. 
Mr. STRANGE. I don’t know of any at this point. 
Mr. LUETKEMEYER. Okay. How long have you been investigating 

them? 
Mr. STRANGE. I have been in office for 5 months. 
Mr. LUETKEMEYER. Okay. You are following a predecessor. Are 

you initiating— 
Mr. STRANGE. We have had a lot of organizing to do. But we have 

a very robust consumer protection division. We have received lots 
of information, complaints that we are pursuing. 

But I couldn’t comment on specific investigations right now. 
Mr. LUETKEMEYER. Can you give me a number of complaints? I 

know you can’t get specific. 
Mr. STRANGE. In the hundreds. 
Mr. LUETKEMEYER. In the hundreds. What would be the fine for 

someone who is deemed to have committed fraud here or com-
mitted an offense? What would be the fine? 

Mr. STRANGE. I think it depends on what the offense is, obvi-
ously. And I would have to get back to you on that. I am not ex-
actly sure. It depends on where they fall. 

Mr. LUETKEMEYER. Okay. 
Mr. STRANGE. I would be happy to get that information for you, 

though, for our State. 
Mr. LUETKEMEYER. Thank you. What do you see, so far as—I 

think we have had a pretty good discussion this morning—after-
noon now, I guess—with regards to the events that all transpired, 
and how it has all come about with regards to some of the serv-
icing, obviously, has fallen short here. 

And now in the default process, there is, obviously, some lack of 
communication, probably some other shortfalls. Is that what you 
see so far? Are there some other players along the line here that 
did some inappropriate things as well? 

Mr. STRANGE. Most of the complaints that we receive are lack of 
communication or a lack of understanding of the process. And it 
can be from lots of different sources or reasons. We try and do ev-
erything we can to inform the consumer and then try and adopt the 
approach that I think Congressman Scott mentioned, get people to-
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gether so that they can get the information. And oftentimes, that 
will solve the problem. 

Mr. LUETKEMEYER. Okay. 
Mr. Date, I am just kind of curious. A while ago, you were talk-

ing about, basically, the 14 mortgage servicers have 50 percent of 
the market, roughly. And then, you were talking about working 
with all the stakeholders. And you included academics in that. 

Can you explain how the academics are part of the stakeholders 
in mortgage servicing? 

Mr. DATE. What we have tried to do within the Bureau broadly, 
and certainly within our work in our research and markets team, 
is to make sure that we are plugged in to both the actual prag-
matic market reality of how these financial markets work, oper-
ationally how do they work, how do the financial incentives work, 
what is the structure and concentration in the markets, and then, 
simultaneously, be aware of and be on top of advances in the con-
ceptual understanding from a research point of view. 

There are lots of great economists, for example, who are in the 
employ of the bank regulatory agencies. But we really know that 
we don’t have the monopoly on good ideas or different perspectives. 
So we want to make sure that we are talking and getting the in-
sights and the perspectives of a wide range of people. 

Mr. LUETKEMEYER. Even those people who are not on the ground 
dealing with it everyday? That is just kind of curious. It is kind of 
interesting to me, how they can impact it, since they don’t have a 
working knowledge of it, because they are not there everyday? 
They are just conceptualizing. 

Mr. DATE. Congressman, I appreciate your point, certainly. But 
I will say that when I was in the business, I would occasionally 
talk to academic researchers. It is a different perspective and, 
therefore, valuable. 

Mr. LUETKEMEYER. Okay. That is fine. 
In April, a letter from the Center for Responsible Lending was 

sent to Federal bank regulators stating the preference for State so-
lutions to addressing deficiencies in the mortgage servicing as op-
posed to solutions crafted by the Federal Government. Does the 
CFPB concur with this position? 

Mr. DATE. I am sorry. Would you mind? I couldn’t quite— 
Mr. LUETKEMEYER. In April, there was a letter sent from the 

Center for Responsible Lending to the Federal bank regulators 
stating the preference for State solutions to address the deficiencies 
in the mortgage servicing, as opposed to solutions crafted by the 
Federal Government. I just asked if CFPB concurs in this position. 

Mr. DATE. The CFPB has the advantage structurally of being 
able to have supervision authority with respect to Federal con-
sumer protection laws, irrespective, when we have our full author-
ity, of a particular charter or locale that the servicer is in. 

So it does allow us, over time, to be able to be a meaningfully 
additive voice to creating a baseline that is consistent across-the- 
board. 

That said, much of the constraints on the mortgage market, be-
cause of the size of the real estate market, are matters of State 
law, which is why I assumed that the State attorneys general fig-
ure so prominently in this debate. 
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Mr. LUETKEMEYER. So, is that a yes or a no? 
Mr. DATE. State law issues and solutions ought to, I suspect, be 

an important part of the solution. But I don’t think that somehow 
excuses the Bureau or other Federal regulators from trying to im-
prove what today appears to be a broken market. 

Mr. LUETKEMEYER. Okay. Thank you very much. 
Thank you, Madam Chairwoman. 
Chairwoman CAPITO. Thank you. Mr. McHenry for 5 minutes. 
Mr. MCHENRY. Thank you, Chairwoman Capito. 
Mr. Date, in connection with this loan servicing issue, has CFPB 

proactively reached out to the State attorneys general? 
Mr. DATE. With respect to the mortgage servicing settlement con-

versations, I assume, Congressman? At the invitation of the Treas-
ury and the Secretary, we have been asked to participate in the 
interagency Federal and State dialogue in that way. 

There are 50 State attorneys general. Although I don’t personally 
know, I would expect that some reached out to us and that mem-
bers of the team reached out to some of them. 

Mr. MCHENRY. Okay. And in connection with this loan servicing 
issue as well, has the agency proactively reached out to loan 
servicers? 

Mr. DATE. Just to clarify, with respect to the attorneys general, 
the CFPB will have an enforcement division. And in an effort to 
make sure that we are at some level coordinated with State attor-
neys general, I know that we have, at least, been trying to connect 
with State attorneys general over time, in respect with their sig-
nificant authority over these areas. 

But that is a more broad-based comment than mortgage serv-
icing. 

Your comment with respect to reaching out to mortgage 
servicers, my job, just a component of it, is to make sure that we 
are very plugged in to how it is that these businesses, as a prac-
tical matter, actually work in the moment. 

And what that means is that it is incumbent on me and it is in-
cumbent on my team to make sure that we are connecting, I would 
hope on a regular basis, with those who can provide market color 
and market insight. 

As the gentleman pointed out a moment ago, the mortgage serv-
icing market has come to be quite concentrated. And so my expec-
tation is that members of my team, if not me personally, have 
talked with the institutions that have mortgage servicing platforms 
of some sort. 

Mr. MCHENRY. Okay. In light of that, is it part of your practice, 
in terms of your engagement in this mortgage servicing settlement 
issue, to float ideas with the industry to see if it is workable? 

Mr. DATE. In general, that has not been the approach. What we 
have tried to do is to provide advice to Federal and State agencies 
that are at the table. 

I would argue that it would become confusing and slightly 
entropic to be making some parallel set of negotiating rounds with 
servicers. And so, that is not something we have done. 

To be clear, I have tried—I have personally tried to provide ideas 
to our sister agencies and to State attorneys general, to put those 
ideas in perspective, those perspectives in some grounded analysis, 
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to communicate that analysis and to listen and receive feedback 
with respect to—and provide feedback about ideas. All of that is 
certainly true. 

Mr. MCHENRY. Okay. So, that is in light of the PowerPoint pres-
entation that has been going around for a few months now, that 
some proactive solutions that the CFPB is proposing as a part of 
this agreement. 

Do you have an email from Richard Davis at U.S. Bank to you 
and Ms. Warren, from back in March, where it appears that it is 
a follow-up from a conversation? You are asking about details of a 
needs test. 

And so, I just want to be clear, sometimes you are soliciting opin-
ions from the mortgage servicer on what would be workable? I just 
want to make sure that I give you another opportunity to answer 
that question. Perhaps I didn’t word it correctly. 

But it appears, in light of the email that we have—we are not 
privy to your conversation you had with U.S. Bank. But in re-
sponse to that meeting, they go through a detailed analysis of what 
a needs test would look like and how operationally it worked. 

Is that something that you solicited? 
Mr. DATE. Congressman, I can’t recall this specific conversation 

with Mr. Davis around the—I remember the meeting, of course. 
But I want to make sure that I understand your question. 

A needs test is one of, frankly, many structural mechanisms that 
a variety of mortgage servicers use in order to prevent what other-
wise can be an arguably pernicious impact of moral hazard when 
loss mitigation techniques are used. 

And as a large mortgage servicer, I would expect that particular 
institution would have some experience in that, particularly in 
light of delinquencies in the marketplace. And I naturally, by vir-
tue of my role, would be very interested in their perspective and— 

Mr. MCHENRY. So you did solicit their opinion on that? 
Mr. DATE. I have solicited. I don’t remember that in particular, 

but it would not surprise me. I have solicited opinions about a 
great many things with respect to the mortgage market and other-
wise. 

Mr. MCHENRY. Okay. Thank you for your testimony. 
Chairwoman CAPITO. The gentleman’s time is expired. 
Mr. Duffy, for 5 minutes? 
Mr. DUFFY. Thank you, Madam Chairwoman. 
Just to revisit an issue that came up earlier, there was quite a 

bit of conversation earlier in this hearing about Ms. Warren. And, 
I think one of our concerns is that she has come into this com-
mittee and told us very specifically that she was here just pro-
viding advice for certain folks as her role with the formation of 
CFPB. 

But as we have come to learn, I think she has been less than 
forthright, that she has been actively engaged in the negotiations, 
actively making proposals for these settlements. 

As one of my Democrat colleagues mentioned earlier, sunlight is 
the best disinfectant. And when we feel like there has been a cloud 
around what she has been doing, that will raise our need to ques-
tion further. And I think that is what has been happening here. 
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But with that clarification, Mr. Date, is it fair to say that the 
CFPB is making recommendations that we should have some form 
of principal write-down as a settlement proposal? 

Mr. DATE. We have provided ideas and perspectives on mortgage 
servicing broadly. I personally had— 

Mr. DUFFY. That is not my question. Have you guys provided 
ideas that a principal write-down should be part of the settlement? 

Mr. DATE. That is an idea that we have presented in the past. 
Mr. DUFFY. So you have set out the idea that principal write- 

down could be part of the settlement? 
Mr. DATE. As part of a broader settlement. 
Mr. DUFFY. Are you aware that the Senate and the House last 

year considered the concepts of principal write-down? And they 
soundly rejected those ideas? 

Mr. DATE. Congressman, I wouldn’t be able to point to specific 
provisions that were considered or not. But obviously, that was not 
in the context of a voluntary settlement by parties. 

Mr. DUFFY. Sure. But you are aware that it was considered last 
year in the Senate when we talked about bankruptcy judges being 
able to do a principal write-down as part of a bankruptcy? 

And then in the House, there was a measure to allow mortgage 
cram-down that was rejected. Are you aware of that? 

Mr. DATE. I am not specifically aware of the specific contours. 
But I do know that the Congress appropriately is thinking about 
and considering different ways in which to help American house-
holds through what is a grotesquely difficult period. 

Mr. DUFFY. That is right. And so, the Congress has rejected 
these ideas. But here at the CFPB, even though we, the elected 
Representatives of the people of the United States, have rejected it, 
you all come in and said, as a form of a settlement, as per the doc-
umentation that was provided to you earlier by Mr. Bachus. 

You say, no, no, no. This is an appropriate form of settlement, 
even though we have all rejected it, and we are the ones who are 
the elected officials. I take some offense to that because I think, in 
the end, what it does is it is going to drive up interest rates. It is 
going to drive capital out of the private marketplace. 

And in the end, it is not going to serve consumers in my district. 
I think it is going to make it more difficult for them to obtain a 
mortgage for a new home. 

Ms. Williams, as you have been dealing with this issue, is it fair 
to say that the Federal Reserve and the OCC have been discussing 
the deficiencies in the servicing process over the last couple of 
years? 

Ms. WILLIAMS. The OCC, the Fed, the FDIC, and the OTS—this 
has been a subject of interagency discussion. 

Mr. DUFFY. And is it fair to say that you guys have entered into 
consent orders with the Nation’s largest mortgaging services? 

Ms. WILLIAMS. Yes, sir. 
Mr. DUFFY. Yes. And part of that consent order is that there 

would be significant remedial steps taken to make sure this doesn’t 
happen again? 

Ms. WILLIAMS. Absolutely. 
Mr. DUFFY. And so, you have stepped in. And I hope that you 

would have taken appropriate caution to make sure this doesn’t 
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happen again. Do you then see the need to have the CFPB and the 
State attorneys general stepping in to supplement the remedies 
that you have implemented? 

Ms. WILLIAMS. The settlements that the State AGs and the DOJ 
are involved in deal with areas that are separate and distinct from 
the areas that we addressed in our orders. They deal with matters 
of State law. They deal with other Federal agencies’ issues. 

So, we have moved on parallel and coordinated tracks, but it is 
a separate track. 

Mr. DUFFY. But the concern for everyone here is that there have 
been some deficiencies in the servicing process, right? 

Ms. WILLIAMS. Yes, sir. 
Mr. DUFFY. And you wanted to make sure this doesn’t happen 

again, right, moving forward? 
Ms. WILLIAMS. That is correct. 
Mr. DUFFY. And you have implemented procedures to make sure 

that doesn’t happen again 
Ms. WILLIAMS. We are in the process of doing that. Yes. 
Mr. DUFFY. Okay, fine. 
I am out of time. I yield back. 
Chairwoman CAPITO. The gentleman’s time has expired. 
The first panel—I believe we have had all the questions—is dis-

missed. 
I would like to thank the first panel very much. You had great 

testimony and great responses to questions. 
Thank you very much. 
At this time, I would like to call up our second panel of wit-

nesses. I ask everyone to take their seats. 
Hello. Welcome to the second panel. I will introduce them indi-

vidually for the purpose of giving a 5-minute statement. 
Mr. David Stevens is no stranger to the Financial Services Com-

mittee room. And I welcome him back in a different capacity, as 
president of the Mortgage Bankers Association. 

Welcome. 

STATEMENT OF DAVID H. STEVENS, PRESIDENT AND CEO, 
MORTGAGE BANKERS ASSOCIATION (MBA) 

Mr. STEVENS. Thank you, Chairwoman Capito, Ranking Member 
Maloney, Chairman Neugebauer, and Ranking Member Capuano 
for the opportunity to testify today on mortgage servicing and na-
tional servicing standards. 

We at MBA believe that a consolidated national servicing stand-
ard, if developed in a cooperative manner, could stimulate much 
needed reform of a residential mortgage loan servicing system that 
has admittedly failed a great number of consumers during the re-
cent foreclosure crisis. 

In 2008, we faced a ‘‘perfect storm.’’ As the global economy col-
lapsed, the subprime market imploded. Many Americans lost their 
jobs and millions of Americans defaulted on their mortgages, put-
ting extraordinary strains on the existing servicing system. 

When the crisis hit, I was in the private sector running a large 
real estate firm. I saw firsthand the buy and sell sides of the busi-
ness grind to a halt. All the members of these two subcommittees 
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know from your own experiences the devastating impact that en-
sued. 

It is clear that the real estate finance industry as a whole was 
unprepared to handle these unprecedented events, and that mis-
takes were made. What brings us here today, and what is grossly 
lacking at every level within the industry, is trust. 

There is a lack of trust between borrowers and servicers. There 
is a lack of trust between servicers, regulators, the State attorneys 
general, and the courts to find a joint solution as to how to equi-
tably handle borrowers facing foreclosure. And there is a lack of 
trust between investors, underwriters, and credit rating agencies to 
restore private capital to the mortgage market in a meaningful 
way. 

Without the trust, the housing industry goes nowhere. And by 
trust, I mean the ability of policymakers, borrowers, and the indus-
try at large to have faith in the products and services we provide, 
and how those loans will be serviced. It must do better moving for-
ward. 

I am here today representing an important segment of the mort-
gage finance market. In my prior job as FHA Commissioner, you 
may recall that my staff and I worked hard to get bipartisan sup-
port for FHA reform last year. That proposal passed overwhelm-
ingly in this House. 

Now here today, I believe the environment exists to reach similar 
consensus amongst regulators and stakeholders regarding national 
mortgage servicing standards. Certainly, the MBA will support 
such an effort. 

I can assure you that the mortgage finance industry and 
servicers have not stood still and we are constantly in the process 
of addressing our shortfalls in implementing new program up-
grades. 

Creating a truly national servicing standard would streamline 
and eliminate many overlapping requirements, providing clarity 
and certainty for servicers, borrowers, lenders, and investors alike. 

It is critical that all of the Federal regulators involved act in a 
coordinated manner to establish one national consolidated servicing 
standard that applies to the entire industry, rather than each pil-
ing on requirement after requirement. 

A national standard should start with a complete analysis of ex-
isting servicer requirements and State laws governing foreclosures. 
Development should include an open dialogue with stakeholders in 
the servicing arena, all of whom must ultimately work together to 
ensure the standard achieves the dual goal of better serving bor-
rowers while allowing for a sustainable mortgage servicing busi-
ness model. 

MBA actually initiated the process in January by convening a 
blue-ribbon council on Residential Mortgage Servicing. That council 
examined the entire servicing model and is the basis for work that 
is currently under way to identify recommendations to improve the 
system for all stakeholders. 

In May, the council released its preliminary White Paper. In it, 
the council examined the current servicing model, educated the 
public on the role and compensation of servicers, and addressed 
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popular misconceptions relating to servicing practices and incen-
tives. 

I believe this White Paper has provided useful information to you 
and other policymakers that are currently engaged in the debate, 
and I encourage your two subcommittees and Congress to use MBA 
and its counsel as a resource going forward. 

In conclusion, as we develop servicing standards, I urge you to 
pay careful attention to the interdependence of servicing and the 
impact that changes to the system will have on the economics of 
mortgage servicing, tax and accounting rules and regulations, and 
the effect of the new requirements on Basel capital requirements 
and the TBA market. 

Servicing does not exist in a vacuum. Instead, it is part of a 
broader interdependent and interconnected ecosystem that involves 
all the varied elements of the mortgage industry. The housing mar-
ket remains fragile. Therefore, when considering changes to the 
current model, policymakers must be mindful of unforeseen and 
unintended consequences that could ultimately result in higher 
housing costs for consumers and reduced access to credit. 

I have spent more than 30 years in this industry. Despite what 
we have just lived through, and the challenges we continue to face, 
I am optimistic that we can successfully address the challenges in 
the mortgage servicing system. 

To both subcommittees and the full Congress, I would reiterate 
that MBA supports reasonable national servicing standards that 
apply best practices to the process to better serve the needs of bor-
rowers, servicers, and investors alike. 

Again, we want to be part of the solution and we look forward 
to working with you and other policymakers towards that end. 

I look forward to any questions. Thank you 
[The prepared statement of Mr. Stevens can be found on page 

106 of the appendix.] 
Chairwoman CAPITO. Thank you. 
I would like to introduce Mr. Michael Calhoun, the president of 

the Center for Responsible Lending. 
Welcome. 

STATEMENT OF MICHAEL CALHOUN, PRESIDENT, CENTER 
FOR RESPONSIBLE LENDING (CRL) 

Mr. CALHOUN. Thank you, Madam Chairwoman, ranking mem-
bers, and members of the subcommittee, for this opportunity to tes-
tify today. 

It has been noted what a critical time this is for the housing 
market. And the housing market is increasingly probably the most 
important drag on our recovering economy. For the point on that, 
housing starts today are at the lowest point that they have been 
at since World War II. 

We have an overhang of housing in the real estate market that 
will take far more than a year to clear—that is, existing houses for 
sale—without the addition of the many other houses that face fore-
closure now. 

CRL comes to this and other consumer financial issues from a 
dual viewpoint. We work to help families achieve and maintain fi-
nancial security in two ways. 
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First, we fight for consumer protection that helps families have 
access to sustainable lending. And second, through our affiliates, 
we provide, through this affiliate, substantial financing, over $6 bil-
lion to date, primarily for homeownership. 

We currently, today, have a large portfolio of loans for which we 
have 100 percent of the credit risk, that we are wrestling ourselves 
with these very issues of how do you sort out which families can 
be helped, and which ones need to transition to the next stage. 

And so, we deal with this in a very real way on an every day 
basis. 

I appreciate the opportunity to testify today with David Stevens 
and the work we do with the MBA. 

There are three main points. The first is documented by the reg-
ulator’s repeated studies. There are serious servicing deficiencies 
and they continue. Importantly, these harmed not only borrowers, 
but also investors, surrounding property owners, local government, 
and the overall economy. 

Second, there are deep structural barriers to a properly function-
ally servicing market. As noted, borrowers do not select or control 
the servicer. Investors, likewise, have very little control over select-
ing or controlling the servicers. 

And perhaps most important, typically, the servicer does not own 
the loan that they are servicing. They are doing it for another 
party. That changes the incentives. 

And indeed, often, the servicers have conflicts of interest, in that 
they own second loans and unsecured loans that are subordinate 
to the very loans that they are servicing, and can be adversely af-
fected depending how they service those loans. 

There have been questions about what has been the impact of 
the servicing deficiencies. And I think it is critical to remember the 
same company, the same personnel who have been charged with 
the robo-signing, cutting corners, and inadequate staffing fore-
closure, are the very same companies, the same personnel who 
have been responsible for implementing loss mitigation efforts, 
have been where the rubbers meets the road of processing which 
families can be saved and which should be moved forward. 

And I think it is noteworthy that the largest legal action to date 
regarding servicing deficiencies was brought by investors who felt 
their investments were being damaged by the inadequacy of the 
servicing, and that too many families were being pushed into fore-
closure rather than through loan modification. 

And indeed, the remedy in that proposed settlement is that the 
servicing for troubled loans be transferred to another servicer. In 
effect, we are trying to figure out how you make servicers treat 
other people’s loans like they do their own. 

The solution, as we outlined in our testimony, is better baseline 
servicing standards and coordinated oversight. Key among the par-
ticular individual protections, there needs to be required loss miti-
gation evaluation before foreclosure can be either initiated or con-
tinued. 

As noted by many, we need to get in place promptly a single 
point of contact, so people don’t get lost in the maze of these serv-
icing companies. 
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There needs to be third-party review of loan modification denials. 
Audits continue to show very high failure rates and error rates by 
the servicers. And again, this provides the safeguards and improves 
the quality of the modifications. 

And there need to be standards for imposition of fees. Often, bor-
rowers start with a small delinquency and are buried under an av-
alanche of pyramided fees that push them into an unrecoverable 
delinquency. 

Again, in summary, everyone who is affected by this housing cri-
sis and the key role of servicing in it, we need to move forward 
with coordinated common sense ground rules and careful oversight, 
to restore the health of the housing market and our economy. 

Thank you. 
[The prepared statement of Mr. Calhoun can be found on page 

72 of the appendix.] 
Chairwoman CAPITO. Thank you. I would like to thank you both. 

I would like to recognize myself for questioning. 
Mr. Stevens, I would like to ask you about something that the 

first panel got into quite a bit, and that is the mandatory principal 
modification write down. 

How do you feel about that? Do you think that will help solve 
the problem? Is there a fairness quotient? How do you decide how 
much, in which direction, and what harm? 

I would just like to hear your comments on that. 
Mr. STEVENS. So, as briefly as I can, when I was FHA Commis-

sioner, we introduced the FHA Short Refinance Program, which 
was a program created to provide principal write-down, but it was 
optional. 

I believe mandatory principal write-down is extraordinarily prob-
lematic for a variety of reasons. One, it will have a direct impact 
on future liquidity being provided from this mortgage finance sys-
tem which desperately needs private capital to reengage. If there 
are concerns that, down the road, agreements made in pooling and 
servicing agreements could suddenly be changed at some point, 
with principal write-down being thrown in as a mandatory provi-
sion at awkward moments in economic cycles, the willingness for 
private capital to reengage will be problematic. 

The second reason why I am not in favor of mandatory principal 
write-down, but do favor, again, optional principal write-down, is 
that the critical component during this crisis was people’s ability 
to afford their home. In some cases, they may not be able to afford 
the home without principal write-down. And the servicer and inves-
tor combined should take a look at that particular borrower’s need, 
and use that if that is the best solution, based on their determina-
tion. 

But if forced principal write-down were to occur, it could encour-
age strategic defaults of people who can make their payments, took 
a prime mortgage, knew what they were getting into when they 
bought the home, and simply because of property value loss, they 
want the investor to take that loss. 

And so in each case, I think we need to look at the broad spec-
trum of loss mitigation options and work primarily towards finding 
the best resolution, whether it be forbearance, principal write- 
down, payment reductions or payment modification programs that 
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are provided for in HAMP, proprietary modifications, all of those 
components. 

And that is just the tip of the iceberg, not going into the GSE 
solutions, the FHA solutions, or the private market solutions. 

Chairwoman CAPITO. Thank you. Mr. Calhoun, you wrote a let-
ter, I believe, asking the regulators to withdraw their consent or-
ders, and saying that you think the States were better positioned 
to make these decisions. Could you give me some background on 
that or clarification, please? 

Mr. CALHOUN. Certainly. As set out in our testimony, and I think 
this follows the comments of Ms. Williams, we believe that you 
need a coordinated approach from the Federal banking regulators, 
the State attorneys general and State banking regulators, as well 
as the CFPB. 

As also as Ms. Williams—I was on the panel with her some time 
ago when she made the point even more explicitly. The State attor-
neys general are investigating State law violations. They are not 
Federal statutes that they are acting under. 

And we believe, first, in general, in the preservation of State 
rights and the preservation of enforcement of those State respon-
sibilities by the State AGs. 

We certainly have been supportive, in our testimony today and 
other times, of the need for the Federal regulators to also have a 
baseline of servicing standards. But in terms of resolving those 
State claims, we believe it is appropriate for the State attorneys 
general to take the lead on that. 

Chairwoman CAPITO. Okay. Thank you. 
One of the points I think that has been made and the servicing 

standard suggestions have been the singular point of contact, indi-
vidual point of contact. Boy, that sounds great. 

But can you really get it done when you are talking about 
servicer moves to servicer? Who is in charge? Who is on first? Who 
is on second? We all like to have the day where you really just had 
to walk down the street and talk to your local mortgage guy and 
say, ‘‘I am going to be a little late this month. Can you help me 
out here?’’ 

I talked to Ms. Williams about this previously. Is that achiev-
able? As much as I think it is great and we should do it, is this 
workable? And what kind of suggestions would you make to make 
it workable, so that when somebody has a problem, they actually 
have somebody that they can impact. and they are not stuck with, 
‘‘push one for this, push two for that, and call back in 24 days.’’ 

Do you have any suggestions? I don’t have much time, but how 
might that work? 

Mr. CALHOUN. I think, as you know, it can make a lot of progress 
where we are now. There are some debates. Some of the servicers 
are already going to a goal of a point a contact, to make sure that 
if you have a problem, you can call and get a live person who has 
access to all your information, not somebody who is just writing 
down a note to pass on to someone else. 

And that, at least as the minimum, should be there. And hope-
fully, the goal is actually there is a case manager. 

The loan modifications are very akin to re-underwriting a loan. 
And in that process, I think it is noteworthy that the servicers typi-
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cally do have a single underwriter assigned to underwrite the loans 
for the original making of the loan. 

And so, I think that suggests that there is a lot of wisdom in 
having that same process when you, in fact, are re-underwriting 
the loan for purposes of the loan modification. 

Chairwoman CAPITO. Yes. I would agree with that. And I think 
that what we have found here is that the servicers did not have 
the staff available, didn’t anticipate, I don’t think, the numbers and 
the complexities of where we were going to be. Hindsight is always 
better. 

So, hopefully, this will help with that, because I think that is a 
very valuable point of a national servicing standard, if that is the 
direction that we end up going, which it looks like it is. 

So I will recognize Ranking Member Maloney for 5 minutes. 
Mrs. MALONEY. My main question is, how do we prevent this 

from happening in the future? And is the consent agreement that 
has come forward from the regulators—is that strong enough? Or 
what changes need to take place so that we prevent this disaster 
to individuals and our overall economy from happening again? 

I would like to start with Mr. Calhoun, then Mr. Stevens. In 
what way does the consent agreement fail to provide sufficient ac-
countability for servicers, either in their foreclosure procedures 
generally or in their loan modification or loss mitigation efforts? 

And I would also like you to comment on the point that my col-
league, Mr. Perlmutter, raised, where the servicers come in and 
they say to the bank, ‘‘Oh, we are not going to charge you anything. 
We will handle it for you.’’ 

Meanwhile, they contract with the lawyers who are paying them, 
that they have obstructed the lawyer-client responsibility, where 
the lawyer must look out for the best interest of their client. And 
maybe that has cost this country more, in terms of what it is cost-
ing us individually and as an overall economy and government to 
respond to this. 

If an attorney-client relationship was there, where they were 
really forced to look at every option and work with that individual, 
but it is cut off. And if I understood him correctly, the attorneys 
then are pressured, don’t ask questions; just pay us and get it 
done. 

And maybe it would have been better if there were able to have 
that communication and that responsibility, and to ask those ques-
tions on the individual basis of how to best work through it, both 
for the individual and the country. 

Starting with you, Mr. Calhoun, and then Mr. Stevens. 
Mr. CALHOUN. I think the first point is that the best way to avoid 

this, again, is—and I think we are making great progress on this— 
strong but workable mortgage origination standards, so that we are 
not flooded with portfolios where you have 50 or 50-plus percent of 
the loans going to foreclosure. It can be very difficult to design a 
system that can absorb that. 

We have worked with the MBA, for example, on concerns with 
the qualified residential mortgage standards. We are very con-
cerned at CRL about access to credit. We think that is a huge 
thing. But specifically, you need some bright line ground rules be-
cause of the structure of this market in good times. 
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These structural problems have been there. They were masked 
by the bubble housing economy of 2000 to 2006, when the 
securitization and a lot of the structure grew up. Default rates 
were so low and they were illusory low, because people, in point of 
fact, were defaulting, but instead they could get an easy refinance. 
And there really was a buildup of the foreclosures. 

But you need more specificity, so that there are basic ground 
rules that then the system can operate competitively with. 

Mr. STEVENS. I would completely agree with the statement about 
strong, well-founded, secure origination practices being the first 
bellwether to protect this environment from ever occurring again. 

If we all reflect back, we had an industry that was designed for 
efficiency over the last decade. It became fully automated only in 
the late 1990s. So we didn’t even have automated underwriting 
systems until the 2000s that were actually been using in this coun-
try. 

All the processes of servicing became based on efficient, low-cost, 
low-touch, highly technologically-oriented servicing systems that 
could work efficiently for performing loans. 

When the bubble collapsed, the models had never been tested. 
The automated systems had never been through this, a testing of 
a market correction. When the house of cards completely collapsed, 
these low- cost, low-touch, efficient servicing models found them-
selves completely incapable of dealing in what was now needed to 
be a high touch, a highly trained, extraordinary set of underwriting 
skills, a personnel base that just absolutely did not exist. 

The servicers were not prepared for this. The capital had already 
been expended. The market was not prepared for the extraordinary 
collapse of these models that proved to not be able to withstand the 
pressures of an economic downturn, no matter how they were 
viewed when the loans originated. 

And that subsequent collapse has created all of this backlog, the 
extraordinary pressure on all of our systems in our economy, that 
could be avoided going forward if we had strong rules about per-
forming loans. 

This is the last point I would make. If you look at prime owner- 
occupied residential loans originated by the GSE’s fully docu-
mented, the default rate is only about 5 percent. It is high, but it 
is extraordinarily low. And had we stuck to those kinds of under-
writing characteristics, we wouldn’t have found ourselves anywhere 
near the predicament we are in today. 

Mrs. MALONEY. Thank you. 
Chairwoman CAPITO. The gentlelady’s time has expired. 
Mr. Renacci, for 5 minutes for questions. 
Mr. RENACCI. Thank you, Madam Chairwoman. 
It is interesting, because I am still hearing you say that if we 

had all the procedures and all of the things in place in advance, 
this would not have happened. Even going into the future, I think 
I heard you just say that, Mr. Stevens. 

And my concern is even if they are in place, you are always going 
to have issues going forward. But I also heard you talk about per-
sonnel. Do we have the personnel? Are we going to have the serv-
icing agencies? Are they going to be available with the personnel 
and the opportunities for another major downturn? 
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I am not talking about one that happened in 2007, 2008. But, 
what are we going to do to make sure those things don’t occur in 
the future? 

Mr. STEVENS. I really believe that is the discussion that we are 
all actively engaged in, and my worry in the process today is that 
we are so concerned about coming up with a perfect answer in the 
current moment, that we see, again, multiple sets of rules and reg-
ulations coming out of the various regulators, some untested 
ideas—even single point of contact, for example, is not really test-
ed. 

It is now being required in HAMP, but we don’t ultimately know 
if that is the right solution. 

Independent servicers has been a proposal. We don’t know if 
independent servicers can ultimately handle the volume. 

My contention is that if we go back decades in the industry—and 
I started in this industry in Colorado—yes. And we all know Mayor 
McNichols lost his job because he didn’t have enough snow plows 
for the big snow storm, yet he had enough plows for normal sets 
of snow storms. 

We will go through market corrections. In Colorado, they also ex-
perienced the oil patch crisis. And during the oil patch crisis, we 
saw market corrections. And there were home value declines. And 
there were large numbers of foreclosures. 

I was personally in the industry at that time. We were able to 
manage it because we hadn’t built on top of that this extraordinary 
bubble of unsustainable mortgage products, given to people who 
never should have qualified for that product in the first place, cre-
ated this frenzy around using their home as an ATM machine. 

And I do believe when we come back to it—and we will go 
through market corrections again, there is no question about it. 

If we can create safe and sustainable guidelines for mortgage 
products, and we can create a standardized set of servicing require-
ments that protect the consumer, but also provide for an industry 
that can actually deal with these crises, I think we will come a long 
way to creating an environment that will allow us to withstand the 
storms of the future. 

And I think that is the most important thing we need to be pre-
pared for. 

Mr. RENACCI. Mr. Calhoun, do you have any comments? 
Mr. CALHOUN. I think your point is well taken, that there need 

to be basic protections and quite frankly, some basic rights for con-
sumers. I am sure you had constituents who called their servicer 
and they were basically at the mercy of what the servicer decided 
to do, for example, with imposing fees, with how they treat their 
payments, etc. 

In the absence of the rules, we should expect that. So what hap-
pened was servicing companies pay the originator of loans to get 
the right to service the loans. And then again, they get paid a 
monthly fee, typically 25 basis points for a GSE-type loan. 

And they are supposed to make the money back through that fee 
and through the additional fees that are charged, because they get 
to keep the late fees, the property inspection fees, the third-party 
vendor fees. 

VerDate Nov 24 2008 18:24 Mar 30, 2012 Jkt 067939 PO 00000 Frm 00066 Fmt 6633 Sfmt 6633 K:\DOCS\67939.TXT TERRIE



61 

Without standards there, companies who can charge a lot of 
those fees are going to bid up the price of the value of servicing. 
And so, if you want to be in that market, you have to match what 
they are doing. If you are allowed to charge those fees and every-
one allows it, that is the only way you can stay in the market. 

So we need that baseline of—and I think we are close. There can 
be areas of disagreement. But there is evolving consensus of what 
the contours of that baseline of protection should be. 

We need to get those in place. And then at the other side, inves-
tors are now much more attuned to making sure that they have 
more protection about servicing and start to insist on protection in 
the securitization field, when up to now, no one even thought about 
that when they were doing due diligence on a security. 

Mr. RENACCI. Mr. Calhoun, how would you protect consumers 
from illegal mortgage servicing in the future, the illegal things that 
have occurred, some of the ones that have occurred? 

Mr. CALHOUN. I think the CFPB will play an important role in 
this, because you need the flexibility to respond to the changes in 
the market. The CFPB needs to be careful to not throttle innova-
tion, to not adversely impact credit, which I think for the next 
probably— 

Mr. RENACCI. Excuse me, not to interrupt, but how is the CFPB 
going to do that? 

Mr. CALHOUN. Under Dodd-Frank, it transferred those specific 
statutory responsibilities for servicing under RESPA. It also is 
given a general mandate to oversee the servicing companies, along 
with the Federal banking regulators, and to police and prohibit any 
unfair deceptive practices by the servicers. 

Mr. RENACCI. I know I ran out of time, but I was really trying 
to get to the specifics. 

Mr. CALHOUN. Forced-place insurance is a big thing, where the 
servicers will place insurance with a company that the owner has 
interest in, and charge the borrower 3 or 4 times what the regular 
insurance rate is. 

Chairwoman CAPITO. The gentleman’s time has expired. 
Mr. Perlmutter? 
Mr. PERLMUTTER. Okay. And again to follow up on my colleagues’ 

questions—and first of all, thank you two for being here. The wis-
dom you are bringing to the table is really important. 

In Colorado, I would say, though, having done the foreclosures 
during that period when our economy fell apart, we, as the law-
yers, did say 10 foreclosures a month, boom, boom, boom. All of a 
sudden, we were doing 100. 

And we weren’t ready for it. Okay. 
This time around, some guys have been doing 100 foreclosures a 

month. All of a sudden, they have 5,000 a month. And they can’t 
do it. 

So the system has just been swamped, from beginning to end. 
And it started with some lousy loans being made in the first place. 

So you two are right on the money. That is where it starts. But 
I don’t know that any system is going to be foolproof when, all of 
a sudden, you have this giant lurch in the numbers that are being 
processed. Because we are going to go back to some normal at some 
point here. And then we will deal with it. 
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And then there will be another downturn. And for a while, there 
is going to be a backlog. 

But what I don’t want—and I want the servicers or whoever is 
processing these things to do them, to do them in a speedy fashion. 
But the real problem here is that the borrower is entitled to some 
due process. And that is what has been missed in so many of these 
cases. That is why that robo-signing isn’t right. 

That is why pushing these out the door so fast, in some in-
stances, because that borrower has rights. The investors have 
rights. Everybody has rights in this deal. But the borrower’s rights 
were getting hurt in the name of speed. 

So, let us go back to some of those things that need to be cor-
rected, whether it is robo-signing or, in my opinion, I think the 
lawyers are being asked—as they process these things, they have 
to kick back in effect. 

They are paying certain fees back to the servicers that really 
weren’t ever in the deal in the first place. But to get the fore-
closure, they have to do it. 

So I will let you follow up on Mr. Renacci’s question. And if you 
can answer that and my questions, I would appreciate it. 

Mr. STEVENS. Let me just try just a couple, the robo-signing, 
where, in fact, the laws were violated—robo-signing became a big 
catch-all phrase. But where, in fact, affidavits were signed by peo-
ple who are not the individual who was actually supposed to sign, 
or could not support the attestations being made in that affidavit, 
because they hadn’t reviewed the subsequent documentation, those 
are legal violations. 

And those are fully enforceable. So, to some degree, I think what 
we found during this process of this collapse is in the effort to re-
spond to this massive pile of foreclosures, people were setting up 
the proverbial, as the stories would call it, card tables with Burger 
King kids, which was the story in Florida, of just untrained, inex-
perienced people signing off on documents. 

All of that is illegal. That is fully enforceable. And that clearly 
has to change. I still come back to the— 

Mr. PERLMUTTER. If I could— 
Mr. STEVENS. Yes. 
Mr. PERLMUTTER. I guess that is what I am trying to say. Here 

you have these massive numbers of foreclosures coming through. 
Everybody is trying to deal with it. There are plenty of laws in 
place to go after a lot of these practices. 

I would caution the regulators as they get involved in this to not 
go overboard. 

Mr. STEVENS. Right. 
Mr. PERLMUTTER. We had something—there is a huge swamp of 

the system. So, go ahead and finish. But I agree with that point. 
Mr. STEVENS. So if you take that at its premise, there were laws 

broken by not all institutions but some. Those cases are being 
fought either through State attorneys or through class action law-
suits or other measures where people are paying fines. Some are 
going to jail. Many institutions have failed in this process, because 
they were not legitimate. 

So that is one core measure that exists anytime crimes are com-
mitted. There are other provisions that exist today. And I think 
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FHA is actually a good example. FHA has had in state, in their 
processes as a requirement, by rule and by statute, a set of serv-
icing standards that must be complied with. Even the OTC consent 
decree references the FHA as a model for how you set up servicing 
centers. 

What we found through this last cycle was that not all guaran-
tors of risk, not all institutions that paid out servicing fees to com-
panies that service their loans had the same set of standards. They 
vary significantly. Even Freddie and Fannie had different sets of 
standards that weren’t completely in sync. 

But the FHA sets of standards also came with explicit penalties 
for noncompliance, which could, at bare minimum, include non-
payment of claim, meaning your loan is not insured and you take 
the full loss on that loan if you don’t service it appropriately. 

Mr. CALHOUN. Dave, could I add— 
Mr. STEVENS. Yes, go ahead. 
Mr. CALHOUN. —a couple of specifics there. The first is how your 

payments are treated. 
One of the real scams that goes on is say, you make a payment 

that there is a late fee taken out, or your payment is $50 short. 
Many servicers now, instead of crediting you—should have paid 
$1,050, you paid $1,000; instead of crediting the $1,000, they put 
it in something called the suspense account, meaning you get no 
credit for it. 

The account is treated is if you made no payment. And so inter-
est accrues as if you had made no payment. Penalty accrues as if 
you paid no payment. 

That should not be allowed. There should be prompt and full 
crediting of all your payments. 

All the junk fees that get piled on, that has been the business 
model, if you are a servicer, of how you make this possible, is you 
just pile on the jump fees. If people are late, they ought to pay a 
reasonable fee. 

I think much like what was done with the Card Act, where for 
credit cards we had no basic ground rules and we saw all these 
abuses and games come up. Put in a set of basic ground rules and 
then let the market compete. 

You didn’t set credit card interest rates, appropriately so, as the 
focus of that bill was on the basic ground rules. So let the compa-
nies compete on service, benefits, and the fee, and their interest 
rate, but don’t let them have all these under the table, things that 
people can’t shop on and make the market not work. 

Chairwoman CAPITO. The gentleman’s time has expired. 
I am going to go to our last question, because we are going to 

be having a vote and, if we can, we will come back. 
Mr. Manzullo, for 5 minutes. 
Mr. MANZULLO. Thank you very much. I am going to date myself, 

because I was practicing law when RESPA came into effect, and we 
had to back-date the documents 3 days in order for the homeowner 
to buy the house. I used to be able to close a real estate loan as 
an attorney in 20 minutes, with a stack of papers maybe the size 
of my thumb. And now it is 2 hours and there are so many disclo-
sures, there are so many protections out there, no one knows what 
goes on. 
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If they think it is bad in housing, any of you who are making 
payments on a student loan, look at the national organization that 
really screws that one up. They hang up on you. They put things 
in a suspension account. They scream at you. You can’t pay in ad-
vance. There are a lot of problems there. 

But what I wanted to return to is the fact that when I was first 
elected back in 1992, shortly thereafter, somebody came up with 
the brilliant idea to bypass recording home mortgages with a local 
recorder, something called MERS. That is the reason now where 
we have a lot of people who don’t know who owns the notes. They 
don’t know who owns the mortgage. 

And so, in all those great automations to make things easier, to 
standardize things, things got worse. It is almost to the point 
where there is no longer, with the exception of many community 
banks, any type of face-to-face contact. 

And oftentimes, the only real people that the homeowner will see 
is the community bank that originated the loan, sold under sec-
ondary markets and maintains the relationship of collecting the 
payments. And it is obvious that relationship must exist. Other-
wise, local homeowners absolutely have no idea as to whom to con-
tact in the event that there has to be something taken care of. 

The second thing is in the FHFA extended the timeframe within 
which a mortgage has to be foreclosed. But the problem that we see 
is every State has its own mortgage foreclosure. In some States, it 
is an administrative function that doesn’t even go through the 
courts. In the State of Illinois, it is a formal legal proceeding with 
the equity of redemption and everything rolled into it. 

I know what you are trying to do. And I know what you are ad-
vocating. The problem is that that you are advocating common 
sense. And that is never going to find its way into anything that 
makes sense coming out of this City. 

Isn’t there a way, for example, of coming out when a loan is 
originated, that there are 10 principles that can be followed that 
would add to the stack of papers I guess that the homeowner would 
get, that would talk about exactly what is expected of when the 
person makes the payment? 

Could that be adopted as a standard of the industry as opposed 
to, in fact, allowing the Consumer Financial Protection Bureau to 
come up with some more standards? 

On page five of your testimony, Mr. Stevens, you say, ‘‘Unfortu-
nately, each of the parties mentioned has a different opinion on 
what the servicing standards should be, making it very difficult for 
a servicer to implement what has already been issued.’’ 

Mr. STEVENS. I think you are highlighting the extraordinary 
complexity to this process and the concerns that we have about cre-
ating more confusion, rather than finding a solution to protect con-
sumers. 

We are moving in that direction, to come out with what we be-
lieve could be an industry response. And we are moving as rapidly 
as possible, so as to hopefully contribute to what ultimately we 
could get others to join in with us to get to that solution. 

The point that I would continually emphasize is that our indus-
try desperately believes that we need a solution to create servicing 
standards, but that we need to change the perspective that there 
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is some value creation in doing it badly. Servicers have paid an ex-
traordinary price for the mistakes of this broad industry and the 
crisis that we have just been through. 

Even these partial payment applications, the servicer must re-
deem a full payment to the investor every month, whether the con-
sumer makes no payment or a partial payment. And a consumer 
who decides to be constantly late by choice and continues to make 
partial payments, I think the question ends up being asked, should 
the servicer have to pay the brunt of that continuous delinquency 
in the process. 

All of these are very complex questions, which is why what I said 
in my testimony and we continue to advocate for, we need to work 
collectively and aggressively to try to conclude with a national set 
of servicing standards that can be adopted to protect consumers, to 
reach our objective, but not to overreach and create a system that 
is just nonfunctional for either the industry or the consumer, or for 
capital to engage back in the system. 

And I will pledge to you that the mortgage bankers are moving 
on that path. We already have started down that path and we hope 
to have something— 

Chairwoman CAPITO. The gentleman’s time has expired 
Mr. STEVENS. —to talk about here at the short-term. 
Chairwoman CAPITO. Mr. Neugebauer for 5 minutes. 
Chairman NEUGEBAUER. Thank you, Madam Chairwoman. The 

first thing I would like to do is ask unanimous consent to offer ma-
terial that I used during my questioning this morning for the 
record. 

Chairwoman CAPITO. Without objection, it is so ordered. 
Chairman NEUGEBAUER. Thank you. 
I apologize, I am kind of bouncing back and forth. 
But, Mr. Stevens, one of the things that my friend, Mr. Hen-

sarling from Texas brought up earlier, and maybe others have, is 
that we need to get the mortgage market back functioning again. 
And particularly, we need to get private capital back into play 
here. 

I know a number of my colleagues have been sitting down with 
people who have been in the past participants in the private mort-
gage market. There is a lot of reluctance, quite honestly, right now 
for those participants to come back into the market. And particu-
larly, they point to just a lot of uncertainty. 

And I think the latest round of uncertainty is now there is this 
huge proposed settlement that we haven’t seen yet. But also that 
the implications of that in the chain of title and the rule of con-
tract, where servicers are going to be mandated to basically enter 
into modifications and principal reductions. 

Without really a lot of input from I think really the ultimate 
holders of those mortgages, the investors are buying those mort-
gage-backed securities. And while obviously having some certainty 
of what the world is going to look like moving forward, I think the 
troubling part is that we may have created so much what I call 
regulatory risk in the mortgage market that is going to cause an 
increased pricing premium for new risk that is out there that sub-
sequently wasn’t there in the past. 

Is that a sentiment that you share? 
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Mr. STEVENS. Congressman, if I could, I would like to separate 
the settlement discussions going on with the broader question 
about the regulatory environment and the mortgage capital and I 
need to do that because of my previous role as FHA Commissioner 
and that I was with the ethics council prior to leaving, and the 
servicing settlement discussion is a subject that I cannot discuss 
and have not been involved in since I became FHA Commissioner 
at all. 

On the broader question, when we created the FHA short refi-
nance program, which has received mixed reviews, those kinds of 
programs were created with the intention of it being an optional 
opportunity to write down principal refinancing to a new mortgage. 

The uncertainty premium that exists right now in the market is 
clearly impacting the desire, the inclination of private capital, pri-
vate market players to come up with private capital, there is no 
question about it. 

There are other things, home prices being flat or declining, that 
uncertainty as well makes the investors concerned about the collat-
eral they are investing in. 

But there is no question that many of the actions that are being 
discussed or to take place in the future from a regulatory stand-
point are going to have extraordinary impact on who invests in the 
U.S. mortgage market. 

One fact we all know is to finance $1.5 trillion of annual mort-
gage production, sort of a normalized market, we cannot depend 
solely on the banking system to provide that financial capital and 
so that will have to come in from external parties. 

To do so, we need confidence in the servicing environment. We 
need confidence in that terms that are agreed to in investor docu-
ments will be upheld and that there won’t be changes to those doc-
uments down the road. 

And the more uncertainty we create to this discussion while try-
ing to reach a conclusion to help protect consumers and create a 
safe market, that has to be in balance to the notion that we need 
to have a functioning housing finance system going forward or 
there will be no really functional recovery for a much longer period. 

So I do appreciate your concern, and I think it is one that why 
we are so concerned about making sure that we are all actively en-
gaged in this discussion, regulators as well as private sector par-
ticipants and the other stakeholders before decisions are made be-
cause these all have extraordinary impacts on this ecosystem which 
we depend on to make the housing market function. 

Chairman NEUGEBAUER. Mr. Calhoun? 
Mr. CALHOUN. First, I think there is very broad evidence that 

there are not enough loan modification efforts taking place and 
that they are not being done well. 

As I have made the point earlier, the servicers who messed up 
the foreclosures are the same ones doing the loan modifications. 
And indeed, it is the investors who are coming in and demanding, 
including a legal action, so that there will be more modifications 
because they ultimately are paying a heavy price. 

Second, the touchstone still needs to be net present value, that 
the modification results in a higher return for the holder of the 
mortgage or the investor who holds the security. But I do think we 
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can move to a better place and there is broad consensus of the con-
tours of how we do that to get some baseline standards in place 
and that will help both consumers and the investors which also in-
directly helps the consumers. 

Chairwoman CAPITO. Thank you. 
Mr. Carney, for 5 minutes, will be our final questioner, as we 

have votes, so proceed. 
Mr. CARNEY. Thank you, Madam Chairwoman. I appreciate it. 

And I apologize to the panel for just coming in a minute ago. I am 
probably going to ask questions that you may have addressed in 
your testimony. 

But I would like to follow up on really the conversation you were 
just having about what we need to be doing or what ought to be 
done to address the problem at large, and in particular, to address 
the problems that folks in delinquency and foreclosure experi-
encing. 

In my State, the State of Delaware, we put together a group of 
people that included the banks and servicing agency, the commu-
nity service organizations that have housing counselors and work-
ing with homeowners, the government agencies. 

And in my view, it has always been that it requires a whole se-
ries of talks. We have had debates in this committee with the other 
members here about anything else, the government has been the 
problem, one side argues and, today, we have heard about the prob-
lem that the servicers have had. 

And it seems like I was frankly appalled to hear about the prac-
tices that were not being done. Could you elaborate again on what 
you were just addressing what we need to really address these 
problems? 

Getting people processed through in my State, we ran into con-
sumers who can’t get one single point of contact that is going to 
get it fixed. The documents get lost. They can’t move through the 
process. Nobody is willing to make a decision. 

The HAMP program in Delaware has been very successful. It 
hasn’t been as successful in other States. Could you offer your 
thoughts on what we should be doing? Both of you, if you would, 
please? 

Mr. STEVENS. I will start. This is the billion dollar question that 
we really need to be thinking about. 

I will cover a couple of points. The HAMP program works par-
ticularly effectively obviously with Freddie Mac and Fannie Mae 
loans. But Freddie Mac and Fannie Mae can’t do principal write- 
down using the FHA’s short refinance program. 

Private label investors, because of concerns about Safe Harbor 
provisions, etc., working through trustees, it makes it difficult for 
a servicer to take action on a certain modification initiative because 
they could expose themselves to litigation for violating the pooling 
servicing agreement. 

We are in a very complex financial environment, on top of which, 
as I said earlier in my testimony, I would never want to back away 
from that, the entire servicing industry has been working fran-
tically to hire tens of thousands of people across this country and 
train them to be underwriters—the skill that they didn’t typically 
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have to have in the servicing world to be able to respond to the 
enormous need of families across America. 

I would be glad to do this as a follow-up. Let me just start at 
a high level. And this is going to sound extraordinarily limited. But 
I view the market issues right now as both a supply and a demand 
struggle. 

On the supply side, we have excessive inventory as it were of 
foreclosures and borrowers at risk, either do the unemployment, 
causing them to not be able to pay their mortgages or having them 
put into mortgages that were not sustainable, or strategic default 
due to the overhang of negative equity. Each of those has a set of 
solutions we need to work with and systems need to be created. 

And then on the demand— 
Mr. CARNEY. Do we have those systems? 
Mr. STEVENS. I think the system is—there is a lot of— 
Mr. CARNEY. And tools? 
Mr. STEVENS. Let us talk— 
Mr. CARNEY. Every situation is different. 
Mr. STEVENS. Let us talk about—let us finish this up and I will 

turn it over, because it is a long answer. 
Mr. CARNEY. My time is running out. 
Mr. STEVENS. Look at modification today, about 4.7 million modi-

fications have been proprietary modifications done by financial in-
stitutions, the same servicers that we have talked about in this 
hearing today. 

HAMP modifications have been about 700,000 because the pro-
prietary modifications have actually been far more effective as a so-
lution than— 

Mr. CARNEY. And that is a good thing. 
Mr. STEVENS. It is a good thing. 
Mr. CARNEY. It is a good thing. 
Mr. STEVENS. But it tells you that it is impossible to come up 

with a one-size-fits-all solution. 
Mr. CARNEY. Exactly. 
Mr. STEVENS. And it takes the private sector and these regu-

lators working together to come up with a broad set of solutions 
and then training expertise— 

Chairwoman CAPITO. Will the gentleman yield for 2 seconds? 
Mr. CARNEY. Sure. 
Chairwoman CAPITO. Following up on your comment that Fannie 

and Freddie cannot write down loans, do you think they should be 
able to write down loans? 

And I yield back to the gentleman. 
Mr. CALHOUN. If I can respond to that? 
Mr. CARNEY. Please do. 
Mr. CALHOUN. In the broader question, the baseline that needs 

to be there is you should not be allowed to start or complete a fore-
closure unless the servicer can demonstrate that they have gone 
through a good faith evaluation of whether an alternative loan 
modification is possible. 

Obviously, if the borrower doesn’t respond, or the borrower 
doesn’t have the income to make it work, they don’t have to modify. 
But, as you have said, when you get people into the room and you 
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force them to commit those resources, and as we heard from Con-
gressman Scott, it works. 

Second, on principal reduction, industry analysts and investors 
are calling for principal reduction because it generates a higher re-
turn than foreclosure, which right now is producing horrific losses. 
And there are repeated studies, Amherst Securities, for example, 
shows that currently performing loans, if they are deeply under-
water, are rapidly falling into default and foreclosure. 

And that is why some servicers have recently published these— 
added some banks on their portfolio loans are offering principal re-
duction in carefully controlled ways because it makes sense. Again, 
we need to force the servicers to treat other people’s loans as they 
are treating their own portfolio loans. 

Mr. CARNEY. Thank you very much. 
Thank you, Madam Chairwoman. 
Chairwoman CAPITO. The time has expired. The Chair notes that 

some members may have additional questions for this panel, or 
both panels, which they may wish to submit in writing. Without 
objection, the hearing record will remain open for 30 days for the 
members to submit written questions to these witnesses and to 
place their responses in the record. 

I would like to thank all of the witnesses, and I understand some 
have come from far away, so I appreciate that. 

And with that, this hearing is adjourned. 
[Whereupon, at 1:37 p.m., the hearing was adjourned. 
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