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THE SEMI-ANNUAL REPORT OF
THE BUREAU OF CONSUMER
FINANCIAL PROTECTION

Wednesday, March 16, 2016

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:03 a.m., in room
2128, Rayburn House Office Building, Hon. Jeb Hensarling [chair-
man of the committee] presiding.

Members present: Representatives Hensarling, Royce, Lucas,
Garrett, Neugebauer, Pearce, Posey, Fitzpatrick, Westmoreland,
Luetkemeyer, Huizenga, Duffy, Hurt, Stivers, Mulvaney, Hultgren,
Ross, Pittenger, Wagner, Barr, Rothfus, Messer, Schweikert,
Guinta, Tipton, Williams, Poliquin, Love, Hill, Emmer; Waters,
Maloney, Velazquez, Sherman, Meeks, Hinojosa, Clay, Scott,
Green, Cleaver, Ellison, Perlmutter, Himes, Sewell, Foster, Mur-
phy, Delaney, Sinema, Beatty, Heck, and Vargas.

Chairman HENSARLING. The Financial Services Committee will
come to order. Without objection, the Chair is authorized to declare
a recess of the committee at any time.

This hearing is entitled, “The Semi-Annual Report of the Bureau
of Consumer Financial Protection.”

I now recognize myself for 3 minutes to give an opening state-
ment. Not that we need a reminder, but if there is one thing that
the Presidential campaigns of both parties have shown us, it is that
the American people are, indeed, angry. And they have a right to
be angry.

After 7 years of Obamanomics they are still suffering through a
failed economic recovery, the slowest and worst in our lifetimes.
This is indisputable.

Americans are even angrier, though, at having their lives in-
creasingly ruled by out-of-touch Washington elites. Every day they
see their liberties slipping away as Washington inexorably grows
larger, more intrusive, more distant, and more arrogant.

As Thomas Jefferson once warned, government agencies are
sending, “swarms of officers to harass our people and eat out their
substance.”

Today, the poster child of Jefferson’s lament is the Consumer Fi-
nancial Protection Bureau (CFPB). Its Director, our witness, is nei-
ther elected nor accountable to the American people. Yet, when it
comes to consumer financial products, he is vested with the awe-
some power of the entire United States Congress.
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This is amazing; this is frightening; and this is tragic.

Soon, Mr. Cordray will presume to decide for all Americans
whether he will allow them to take out small-dollar loans to keep
their utilities from being cut off or to keep their car on the road
so they can make it to work.

Soon, Mr. Cordray will decide whether he will permit Americans
to resolve contract disputes through arbitration or simply hand
over the keys to the CFPB’s luxury office building to the wealthy,
powerful, and politically well-connected trial lawyers’ lobby.

Already, Mr. Cordray has decided who in America will be able
to receive a mortgage under his qualified mortgage rule, which,
when fully implemented, will disqualify almost one-fourth of all
Americans who qualified for a home mortgage just a few years ago.

Already, Mr. Cordray has decided that countless Americans
should pay more for auto loans based upon junk science and a du-
bious legal theory of statistical, unintentional discrimination; all
the while, his agency reels from countless accusations of actual dis-
crimination.

Now, apologists for the Bureau, along with Mr. Cordray, fre-
quently cite the tens of millions of dollars of fines they have im-
posed as proof that they are, indeed, protecting consumers. But the
Bureau operates as legislature, cop on the beat, prosecutor, judge,
and jury, all rolled into one.

Fines imposed in such an abusive structure tell us nothing about
justice; they tell us nothing about consumer welfare. Nothing.

In short, Congress has made Mr. Cordray a dictator. And when
it comes to the well-being and liberty of American consumers, he
is not a particularly benevolent one.

Congress must address this critical problem because Congress
helped create the problem. It has outsourced much of its legislative
authority to the Executive Branch in general, and the CFPB in
particular, and in doing so, has compromised our foundational prin-
ciples of co-equal branches of government, checks and balances, due
process, and justice for all.

Congress must reclaim its Article I authority and reclaim it now.
There is no better place to start than the CFPB, an agency that
hlas abused its power that it never should have had in the first
place.

It is time to uphold our oath to the Constitution. It is time to
strip the CFPB of its rulemaking authority and return it to the
elected Representatives of we, the people.

I now recognize the ranking member for 5 minutes.

Ms. WATERS. Thank you, Mr. Chairman.

And thank you, Director Cordray, for joining us again to discuss
the Consumer Financial Protection Bureau’s semi-annual report to
Congress.

The Bureau’s accomplishments under your leadership have
helped more Americans participate in a financial system that is
fair and strong. The work that you do is so important because it
means that consumers can access the financial products and serv-
ices they need to live prosperous lives without the risk of deceptive
or abusive practices. It also means that consumers can have re-
course when they have been wronged and recoup any finances they
may have lost.



3

Those accomplishments are reflected in the $11.2 billion you
have returned to 25.5 million Americans. They are reflected in the
830,000 consumer complaints you have handled on issues from
debt collection to credit reporting. They are reflected in the in-
creased share of mortgages made to minority borrowers in recent
years and the expansion of access to credit cards, despite Repub-
lican claims to the contrary.

Director Cordray, you are helping consumers succeed, to the ben-
efit of the entire financial system. I would like to highlight a few
of these particularly important efforts.

I am encouraged by the Bureau’s work so far on payday lending,
including soliciting input from small businesses on the forthcoming
regulations. We need rules that will protect low-income and minor-
ity communities from unreasonable loan terms and unaffordable
rates.

Despite modest efforts by some States to curb predatory prac-
tices, most payday loans are simply used to help pay off another
payday loan. We must stop this debt trap, and we must fight any
efforts to weaken, roll back, or stop the CFPB’s upcoming rule.

The Bureau has also led the charge against the discrimination
that still exists in the auto lending industry. We should be doing
all we can to prevent minority borrowers from being charged high-
er interest rates and from overpaying on their auto loans.

Unfortunately, too many Members of Congress have been misled
by Republican arguments against the data and methodology used
by the CFPB in this important work. While Republicans are at-
tempting to protect lenders, the Bureau has fined banks and cap-
tive lenders, such as Toyota, Honda, and Fifth Third Bank, for dis-
criminatory practices.

Additionally, in the months since his last report, the Bureau has
successfully won a case against an unscrupulous for-profit college
that deceived students into taking out expensive private loans and
engaged in illegal debt collection practices. As you know, I have
worked on this issue my entire career.

Just recently the Department of Education announced a proposal
to ban mandatory arbitration in student lending. I hope the Bureau
will follow in their footsteps by offering this protection not only to
students but also to Americans that have found these unfair
clauses in their credit cards, prepaid cards, bank accounts, and mo-
bile phone contracts.

Despite a successful track record of helping consumers, whether
looking to buy a car, own a home, or attend college, Republicans
have turned the CFPB into a political punching bag, attempting to
undermine its work at every turn. This tactic is at odds with the
public’s support for the CFPB and the Bureau’s efforts to remain
accountable and transparent.

I would like to remind my colleagues that the CFPB has now tes-
tified 59 times before Congress since it was created, issued more
than 40 reports on its activities in the last year alone, and provided
tens of thousands of documents in response to a never-ending list
of Republican fishing expeditions.

Director Cordray, I am thankful for the work that you are doing.
I look forward to hearing your testimony on how the Bureau con-
tinues to help consumers and improve our economy.
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Thank you so much, and I yield back the balance of my time.

Chairman HENSARLING. The gentlelady yields back.

The Chair now recognizes the gentleman from Texas, Mr. Neuge-
bauer, chairman of our Financial Institutions Subcommittee, for 2
minutes.

Mr. NEUGEBAUER. Thank you, Mr. Chairman.

Today I want to use this opening statement to address an issue
that Director Cordray actually raised himself in speaking before
the Consumer Bankers Association conference a couple of weeks
ago. In speaking before the group of bankers, the Director high-
lighted the virtues of bringing market-changing enforcement ac-
tions instead of going through a transparent and formalized rule-
making process. Some call this practice, “regulation by enforce-
ment.”

Further, he critiqued his critics, saying their concerns were mis-
guided. After hearing these comments, I feel it necessary to re-
spond.

Businesses of all sizes deserve certainty. From the largest finan-
cial institution to the three-office title lender, regulatory risk drives
up cost and stunts economic growth.

Federal agencies that are authorized to enforce Federal law act
appropriately when they take actions to hold unlawful actors ac-
countable. However, when a Federal agency routinely brings en-
forcement actions instead of undertaking rulemaking, with the sole
purpose of changing the entire market behavior, it begins to look
like a deliberate evasion of public notice and comment.

And public notice and comment is a crucial check on the regu-
latory overreach and abuse of regulatory power. Not only does it
allow the public to provide unique business insight into the mar-
ketplace, but it diversifies and balances the decision-making.

At the CFPB, this point is all the more important, given the
agency’s current structure: a single, unelected individual who can
unilaterally authorize an agency action.

This celebrated Bureau practice is most obvious and concerning
in the indirect auto industry market. In the midst of significant
public and congressional pushback on the Bureau’s policy positions,
it chose to strong-arm lenders into changing certain practices
through media-driven enforcement headlines. It chose to do this in-
stead of allowing a transparent process driven by public comment.
Some even say that it purposely evaded the public dialogue.

Unfortunately, this example highlights the very problem with
regulation by enforcement. It allows regulators to use their regu-
latory authority outside a transparent and structured process. It
provides an opportunity for regulatory overreach and abuse. Fur-
ther, it inserts significant regulatory risk into the business of our
Main Street job creators.

In closing, the Director told the Consumer Bankers Association,
“When you push back, we welcome your input.” The Director
should expect continued and aggressive congressional pushback to
continue his regulation by enforcement.

Chairman HENSARLING. The time of the gentleman has expired.

Today, we welcome the testimony of the Honorable Richard
Cordray, Director of the Consumer Financial Protection Bueau. Di-
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rector Cordray has previously testified before our committee, so I
believe he needs no further introduction.

Director Cordray, without objection, your written statement will
be made a part of the record, and you are now recognized to give
an oral presentation of your testimony.

Thank you.

STATEMENT OF THE HONORABLE RICHARD CORDRAY,
DIRECTOR, CONSUMER FINANCIAL PROTECTION BUREAU

Mr. CorDRAY. Thank you, Mr. Chairman, Ranking Member
Waters, and members of the committee, for the opportunity to tes-
tify today about the Consumer Financial Protection Bureau’s semi-
annual report to Congress. I appreciate our continued dialogue as
we work together to strengthen our financial system and ensure
that it serves consumers, responsible businesses, and the long-term
foundations of the American economy.

As we continue to build this new agency, we have made consider-
able progress on the core responsibilities to exert supervisory over-
sight over the Nation’s largest banks and nonbank financial compa-
nies, and to enforce the consumer financial laws enacted by the
Congress. Our analytical approach to risk-based supervision is
leading to more systematic, consumer-friendly changes at these fi-
nancial institutions, and we are making progress on leveling the
playing field for all market participants.

During this reporting period, our supervisory actions resulted in
financial institutions providing more than $95 million in relief to
over 177,000 consumers. Our enforcement actions are based on
careful and thorough investigations, and most have identified de-
ceptive practices by the parties involved.

During this reporting period, the orders entered on our enforce-
ment actions led to approximately $5.8 billion in total relief for con-
sumers victimized by violations of the law. These consumers are lo-
cated in every one of your districts nationwide.

We are also working to provide tools and information to develop
practical skills and help people understand the choices they will be
making to manage the ways and means of their lives. Our Ask
CFPB resource provides guidance and responds to inquiries across
the entire spectrum of consumer finance. Our major moment-in-
time decisional tools now include paying for college, owning a
home, and planning for retirement.

We have developed a new partnership with the Financial Serv-
ices Roundtable to work together on financial education in the
schools, in the workplace, and on behalf of older Americans, which
is proving to be productive.

Listening and responding to consumers is central to our mission.
We continue to refine the capabilities of our Office of Consumer Re-
sponse to receive, process, and facilitate responses to consumer
complaints, including those referred to us by your offices.

We also continue to expand our public consumer complaint data-
base, which updates nightly and is now populated by over half a
million complaints from consumers about the broad range of con-
sumer financial products and services. We marked a milestone for
consumer empowerment when we began to add public consumer
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complaint narratives, which allow people to share in their own
words their experiences in the consumer financial marketplace.

Reasonable regulations are essential to protect consumers from
harmful practices and ensure that consumer financial markets op-
erate in a fair, transparent, and competitive manner. We have fo-
cused our efforts on promoting functional markets, such as the all-
important mortgage market in particular, where consumers can
shop effectively for financial products and services and are not sub-
ject to unfair, deceptive, or abusive acts or practices.

During this reporting period, we issued several proposed rules,
final rules, or requests for information. To support industry compli-
ance with our rules, we have published plain-language compliance
guides and other resources to aid in their implementation. We are
also seeking to streamline, modernize, and harmonize financial reg-
ulations that we have inherited from other agencies.

Over this reporting period the Bureau has continued to expand
its efforts to support and protect consumers in the financial mar-
ketplace. Recent data indicate that sound consumer protections in
our major markets are strengthening markets for consumers and
providers alike.

The mortgage market has been expanding briskly for 2 years
now, since our major rules took effect. The credit card market is
greatly improved, with strong consumer protections, better indus-
try performance, and increasing consumer satisfaction. The auto
lending market is supporting record sales of cars and truck to meet
consumer demand.

The growing sense of consumers that these markets can actually
work for them, without fear of tricks and traps and other predatory
conduct, is stoking their confidence and restoring their trust. These
developments reflect well on the work being done by the Consumer
Bureau. Taken as a whole, they are making substantial contribu-
tions to the continued gradual recovery in the American economy.

Mr. Chairman, Ranking Member Waters, and members of the
committee, thank you again for the opportunity to testify today and
to discuss all the work we are doing on behalf of consumers. We
will continue to listen closely to all of our stakeholders, and we will
attend carefully to your oversight in order to ensure that all Ameri-
cans can be assured of fair treatment in the consumer financial
marketplace.

I look forward to your questions.

[The prepared statement of Director Cordray can be found on
page 75 of the appendix.]

Chairman HENSARLING. The Chair now recognizes himself for 5
minutes for questions.

Director Cordray, as you are well aware, in late 2013 the Bureau
entered into a consent order with Ally Financial over alleged viola-
tions of the Equal Opportunity Credit Act based upon a legal the-
ory of disparate impact. At the time, Ally had an important yet un-
related application pending before the Federal Reserve to become
a financial holding company.

On February 21st of this year, Michael Carpenter, former CEO
of Ally, said that the charges that your Bureau brought against
Ally were “trumped up.” He went on to say that Ally had been



7

“strong-armed” by the CFPB, and that the CFPB “absolutely knew
they had tremendous leverage over us.”

Mr. Cordray, isn’t it true that you and senior staff in the Office
of Fair Lending knew Ally was seeking to achieve financial holding
company status prior to the settlement?

Mr. CorDRAY. I read the interview with Mr. Carpenter, who, of
course, is no longer employed by Ally—

Chairman HENSARLING. Mr. Cordray, it is just a simple yes-or-
no question. Were you or were you not aware of the pending appli-
cation prior to the consent order?

Mr. CorDRAY. We had pursued this investigation against Ally for
well over a year before Ally themselves made—

Chairman HENSARLING. Mr. Cordray, it is a simple yes-or-no
question. Were you aware or were you not aware?

Mr. CorDRAY. As I said, we had pursued this investigation for
more than a year before Ally brought that to our attention.

Chairman HENSARLING. Okay, so you were aware. That is the
answer to the question.

Isn’t it true that senior staff in the Office of Fair Lending were
in discussions with both the Federal Reserve and the FDIC on how
CFPB’s determination of an ECOA violation could adversely impact
their application? Is that true?

Mr. CorDRAY. We had no decision-making authority over those
other matters. We were simply attempting to conclude our inves-
tigation and get to an appropriate—

Chairman HENSARLING. But the question is, were they in discus-
sion? Was senior staff of the Fair Lending Division of the CFPB in
discussion with both the Federal Reserve and the FDIC regarding
this application?

Mr. CoRDRAY. I believe there were some consultations about
them wanting to know if we were completing this investigation.

Chairman HENSARLING. Okay, so consultation—you say “con-
sultation,” we say “discussion.”

Can we pull up slide number six, please?

I believe on October 7, 2013, a decision memorandum was pre-
pared for you. I am not sure you saw this, but it has the operative
phrase, “staff is in a dialogue with both the Federal Reserve Board
and the FDIC.” It begs the question, what does this have to do with
a potential violation of EOCA?

Did you receive this memo, Mr. Cordray? Do you know?

Mr. CORDRAY. I do not know.

Chairman HENSARLING. Okay. Go to the next slide, please.

What is also interesting is that the last sentence of the previous
slide was deleted. And instead, we have somebody with the initials
of “P.A.F.,” perhaps Patrice Ficklin, saying, “Let’s refrain from this
discussion and instead quote from the securities filing.” It seems to
me that either senior staff attempted to cover up these discussions,
or they tried to withhold this information from you.

Did senior staff try to withhold this information from you prior
to the determination?

Mr. CorDRAY. No, I don’t believe so. And I think you have the
entire matter exactly backwards, Mr. Chairman. I would be glad to
explain.
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Chairman HENSARLING. Okay. Well, regardless of whether or not
you saw this October 7th memorandum, you certainly saw the one
on October 17th—I believe these are your initials—“Decision
Memorandum for the Director.”

And it says, “This could have a material adverse effect on Ally’s
business, results of operations, and financial position,” and seem-
ingly you initialed this. Are you at least familiar with this report?

Mr. CORDRAY. Again, I think you have this matter exactly back-
wards. I would be glad to explain.

Chairman HENSARLING. That is not the question, Mr. Cordray.
The question is, did you initial this memorandum? And if so, it
would seem to indicate that you knew ahead of time that you had
an advantage over Ally and you used it.

Mr. CORDRAY. Again, I think you have this exactly backwards. I
would be glad to explain.

Chairman HENSARLING. Okay. Mr. Cordray, you will have ample
opportunity within this hearing, but I wanted to know—

Mr. CorDRAY. Should we do it now?

Chairman HENSARLING. —whether or not you saw this memao.

I have another question. In determining the racial characteristics
of borrowers in the auto lending context, you don’t actually have
the racial characteristics that you know for a fact; instead, the Bu-
reau uses Bayesian Improved Surname Geocoding. Is that correct?

Mr. CorDRAY. We use the same approach that is used in employ-
ment discrimination—

Chairman HENSARLING. Do you use Bayesian Improved Surname
Geocoding (BISG) or not?

Mr. CorRDRAY. We do the same approach that is used in employ-
ment discrimination cases across—

Chairman HENSARLING. Okay. So it is Bayesian Improved Sur-
name Geocoding.

We have the names and salaries of the Bureau’s employees in
our possession, and our committee has used a public search tool to
match home addresses and match names using your own Bayesian
Improved Surname Geocoding. What we have discovered is that
you pay Black employees almost $16,000 less than their White
counterparts, which would suggest that either, one, you are pre-
siding over a racist organization, and if you are not, Mr. Cordray,
shouldn’t the same disparate impact analysis you apply to others
be applied to you?

And if you don’t believe our analysis, I would assume you actu-
ally know the racial characteristics of your employees. I invite you
to do your own analysis. But should disparate impact analysis be
applied to the CFPB?

Mr. COorDRAY. I have no idea what analysis you are referring to
or how carefully it was done. Disparate impact analysis applies
throughout this field of law. It was upheld by the U.S. Supreme
Court last June in an important decision.

And if you are going to do that analysis, you would need to cor-
rect for pay bands and different jobs. I have no idea whether you
did that or not, so I would not—

Chairman HENSARLING. Mr. Cordray, I would invite you to do
your own analysis. And I must admit, the evidence is fairly over-
whelming. I am not sure there was any justice taking place here,
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and I fear what we are seeing are shakedowns for headlines, and
this has to stop.

The Chair is way beyond his time.

I now recognize the ranking member.

Ms. WATERS. Thank you very much, Mr. Chairman.

Mr. Cordray, I do not want you to be intimidated or to be made
to feel bad by these accusations that are being made by the chair-
man. I would like to think that the chairman and the opposite side
of the aisle are truly interested in discrimination. There is nothing
in their work or their history that shows they are.

And so you continue to do your work, and make sure that the
work that you do on disparate impact analysis is work that will
benefit all of the people who are being harmed by it.

Let’s get on with the real issues. Let’s talk about payday lending.

Despite the fact there is substantial support for payday oper-
ations on the opposite side of the aisle, we know that these oper-
ations have targeted minority communities and poor communities,
and people are getting hooked on these payday loans. And I want
to talk about, for a minute, what is happening here in Florida.

But before I do that, I have asked my staff to get me more infor-
mation about where payday lenders are locating, how many are lo-
cating, and in what areas they are locating. We do know this: As
it has been said by the Federal Reserve in St. Louis, there are
more payday loan operations than there are McDonald’s stores.

So a number of States like Florida and Ohio have attempted to
reform payday lending, but even after so-called reforms, loopholes
and other gaps remain, still leaving vulnerable borrowers suscep-
tible to exorbitant interest rates and cycles of debt. For example,
even after Florida’s reforms, Floridians still take out on average
about 9 loans a year, according to the Center for Responsible Lend-
ing, with an annual interest rate of about 312 percent.

According to a ProPublica investigation into Florida auto lenders,
who expanded dramatically after Florida’s so-called reforms, one
Florida consumer appeared to have renewed her loan 17 times in
1Y% years. Another woman borrowed $3,100 and made $2,600 in
payments, and after her loan over 7 times she still owed $3,900.

I can give more examples of this, but what I am giving examples
of is how poor people get hooked on payday loans. The fact that
these borrowers have to take out multiple loans shows that the
1(%aélsbare not affordable. They have trapped borrowers into a cycle
of debt.

Tell me why you are issuing guidance on payday loans? What
have you discovered about them and how they work?

Mr. CorDRAY. What we have discovered—and this is through
careful and comprehensive research into the payday lending indus-
try—is that the description you just provided is substantially cor-
rect and accurate. About half of payday loans in the United States
today are made to borrowers who are trapped in a cycle of 10 or
more loans. That is about half of the loans being made nationwide.

That is what we found in our research that looked into millions
of such transactions. It is difficult to see how that assists a con-
sumer in improving their financial well-being.

Now, there are plenty of payday borrowers who get in and get
out with one, or two, or three loans, and that is perfectly great. We
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are not attempting to cut off any such lending. The debt trap—
being stuck in the debt cycle, living your life off of these massive
rates of interest and difficult collection practices and the like that
we have seen—is what creates a tremendous amount of consumer
harm.

Ms. WATERS. According to the work that you have done, the re-
search have you done, is this a profitable industry? Are they mak-
ing money? Are they making large sums of money? What is keep-
ing them going?

Mr. CORDRAY. It is actually a difficult product economically.
There are high costs involved in defaults; there are high costs in-
volved in customer acquisition. So there are not super normal prof-
its being made in that area.

What keeps them going, what is at the heart of the business
model for the average payday lender, is rolling the customer into
loan after loan after loan so that eventually you have recovered
more in fees than they borrowed in the first place. Your example
was an apt one, of someone who takes out a loan, pays back more
in the end than they borrowed to begin with, and still owes in the
end more than they borrowed to being with. That is a very—

Ms. WATERS. So this is why—

Mr. CORDRAY. —normal part of this business.

Ms. WATERS. —they are referred to as debt traps.

Mr. CORDRAY. Yes.

Ms. WATERS. People get trapped. They can’t get out. They keep
rolling them over. Is that what this is all about?

Mr. CORDRAY. Yes. Industry has objected to that notion, but it
is the best description I have seen of what actually happens in the
marketplace.

Ms. WATERS. Thank you.

I yield back.

Chairman HENSARLING. The Chair now recognizes the gentleman
from Texas, Mr. Neugebauer, chairman of our Financial Institu-
tions Subcommittee, for 5 minutes.

Mr. NEUGEBAUER. Director Cordray, this committee spent a con-
siderable amount of time studying the short-term, small-dollar
marketplace, and most recently your Deputy Director testified at
my subcommittee on this issue. I will say this, that many of my
colleagues did not walk away with much confidence in the direction
that you are headed in the rulemaking, particularly on the issue
of State and tribal sovereignty.

At issue are roughly 38 States who allow these products to be of-
fered in some form, and the Federal preemption that will occur if
your rule goes forward as outlined by the Bureau. I have a few
questions, and I will use some slides during that questioning, and
I hope that you will be brief and forthright in your answers.

Slide number one, please?

So after reviewing the currently regulatory framework, did you
find any State that does not have the authority to enact and regu-
late short-term, small-dollar loans?

Mr. CorDRAY. What I would say is, States have authority in this
area and the Federal Government has authority in this area, as
well.
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Mr. NEUGEBAUER. So you didn’t find anybody that didn’t have
the authority? So the States have the authority to regulate that,
is that your answer?

Mr. CORDRAY. Again, as is true in many areas of the law—securi-
ties law, antitrust law, telecommunications law—States have au-
thority and the Federal Government also has authority.

Mr. NEUGEBAUER. Slide two, please?

Can you list the States, then, that have laws in place that have
contributed to the problem that you have identified? And which
States have failed to protect their citizens?

Mr. CorDRAY. What I can say is, as you indicated, there are ap-
proximately 37 or so States nationwide that allow some form of
payday lending with different degrees of regulation. Our study that
analyzed millions of such transactions nationwide showed that re-
peatedly in this business across the country many consumers fall
into the debt trap, more than half of the loans are made to people
who take out 10 or more loans in a row.

M})‘ NEUGEBAUER. Which States, then, are allowing the debt
trap?

Mr. CorDRAY. That would be all of the areas—all of the States
that were examined in the study.

Mr. NEUGEBAUER. Do you have a list of those States?

Mr. COrRDRAY. It would be all the areas where payday lending is
authorized in this country.

Mr. NEUGEBAUER. So you looked at every State?

Mr. CorDRAY. We have looked at millions of transactions nation-
wide that occurred in all of the States.

Mr. NEUGEBAUER. In your rule, you mention that there is a floor.
So does the floor mean that anything below that standard is void?

Mr. CorDRAY. First of all, again, we don’t have a rule at this
point. We have an initial framework and we are working toward
a proposal. It is all in process, and this kind of input is relevant
to our process.

Mr. NEUGEBAUER. I think, Mr. Cordray—

Mr. COrRDRAY. But as with our mortgage servicing rules, which
are final, we did not preempt State law there. We did provide a
Federal policy judgment about mortgage servicing practices and in-
dicated, in line with the statute that Congress enacted that gives
us authority in the area, that our rules would be a floor for con-
sumer protection, not a ceiling.

Mr. NEUGEBAUER. So is your position that you do not think that
you are preempting State law?

Mr. COrRDRAY. We are not preempting State law. Typically the
Federal Government, when it is active in an area, could seek to oc-
c;llpy the field. That would be broad preemption. We are not doing
that.

They could also seek to preempt State law in specific respects.
We are not doing that.

Whatever we do in this area will coexist with State law. There
will continue to be State regulation of payday lending; there will
now be Federal regulation as well.

That is true of many areas of law—telecommunications law, en-
ergy law, environmental law. States and the Federal Government
work together.
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Mr. NEUGEBAUER. I understand that is your position, but the at-
torney general, Mr. Zoeller, disagrees with you.

Mr. CORDRAY. I'm sorry? Say that again?

Mr. NEUGEBAUER. Mr. Zoeller disagrees with you.

Mr. COrRDRAY. I know the Indiana attorney general. We served
together. I was a bordering State attorney general of his in Ohio.
We have both been interested and concerned about issues of Fed-
eral preemption going back to our time in State Government. For
myself, I spent 20 years in State Government.

Mr. NEUGEBAUER. So if one State has a 5-day cooling off period
and the rule comes out that you require a 60-day cooling off period,
haven’t you then preempted the State that says 5 days is an appro-
priate cooling off period? Isn’t that preempting that State?

Mr. CORDRAY. Again, a common aspect of federalism in our sys-
tem is that there may be Federal regulation and there may be
State regulation of individuals, and they coexist.

Mr. NEUGEBAUER. So what is your definition of “preemption”
then?

Mr. CORDRAY. “Preemption” is when the Federal Government
overrides State law and invalidates State law.

Mr. NEUGEBAUER. So if my State has a 5-day cooling off period
and you say that 60 days is the new norm, haven’t you preempted
my State?

Mr. CORDRAY. You could say the same thing about securities law.
States have securities laws that protect people who are investing,
and the Federal Government has securities laws as well. And they
coexist. They don’t necessarily jibe in every particular, but they co-
exist and they are regulated at both levels.

Mr. NEUGEBAUER. Here is the question. These 37 States have
gone out there, they have had the hearings, they have had debates
on the floors, they have passed these laws. What do you know that
they don’t know?

Mr. CORDRAY. You could say the same about any of these areas
of the law. The Telecommunications Act Congress passed in 1996—
States had regulated that area for years, and the Federal Govern-
ment had authority—Congress gave it the authority, and they
acted and then those regimes coexisted.

Mr. NEUGEBAUER. Have you brought those attorneys general of
these States and the various groups from those States in to have
a discussion about this?

Mr. CORDRAY. I talk to them all the time. Those are my former
colleagues.

Mr. NEUGEBAUER. No, I mean, have you had a forum where they
had an opportunity to comment?

Mr. CORDRAY. I have spoken to them at the National Association
of Attorneys General meetings; I speak to them individually; I have
had a chance to speak to Attorney General Zoeller since he testified
in your committee. We talk all the time. We coordinate on many
things including enforcement actions against payday lenders—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentlelady from New York, Mrs.
Maloney, ranking member of our Capital Markets Subcommittee.

Mrs. MALONEY. Welcome, Mr. Cordray.
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My question concerns the Credit Card Bill of Rights (CARD Act),
which was the second bill that President Obama signed into law.
And Rahm Emanuel, his former chief of staff, told me that it is one
of the most popular things that he ever did because it touches so
many consumers.

And in that CARD Act we required you, the Bureau, to conduct
a review every 2 years of whether the Act was having the effects
that we intended. So first of all, I want to know, what is the re-
sponse to the CARD Act?

When you get complaints, are you getting complaints about cred-
it cards to the extent you were before the CARD Act went into ef-
fect? And what about the clear and transparent disclosures? Has
that worked? And no more hidden fees or excessive interest rate
hikes that are hidden?

The bill wanted to crack down on unfair and abusive tactics by
card companies on consumers, and your report found that the
CARD Act has dramatically improved the credit card market, mak-
ing it more fair, and more transparent, even as the cost and avail-
ability have improved.

I, for one, think it is useful to have this type of regular review
of a major bill. And my question is, are there lessons that you have
learned from your two CARD Act reports that have been useful to
the Bureau in writing other rules, and have you used those lessons
going forward?

Also, two celebrated reviews, one by the Pew Foundation, said
that the CARD Act saved consumers glO billion a year. The NYU
review, with others, said it was anywhere from $16 billion to $20
billion a year. Have you conducted any reviews similar to what
they have done to see whether it is as good a stimulus package—
it is actually a stimulus package that President Obama signed into
law because it keeps the money in the consumer’s hands.

So your comments, please, on the CARD Act and those various—

Mr. CORDRAY. As you say, we have had a chance to review the
credit card market and we do that now on a biannual basis and
provide a report to Congress.

I would start by congratulating the Congress. The Congress did
an excellent piece of work in passing the CARD Act, and it has
made an enormous difference for consumers.

Different assessments of amounts that consumers have been
saved, in terms of previously exploitative fees, range up to $16 bil-
lion, but it is important to recognize this is going forward year by
year, and every year consumers are saving, which is quite impor-
tant.

The second piece is this shows—and, by the way, my experience
here goes back to when I was in State Government before the
CARD Act was passed, and we would hear tremendous complaints
and concerns about the credit card product at that time. Although
I was not in the Federal Government when the CARD Act was
passed, we are doing a regular review of this and watching the J.D.
Power consumer surveys, which show increasing customer satisfac-
tion in this marketplace year in and year out.

It is a tremendous success story, and it shows what can be done
with serious, substantive, even-handed regulation; better perform-
ance by the industry, which there is, and I give them credit for



14

that, especially on their customer service in the credit card indus-
try; and better consumer performance—people are being more care-
ful with cards coming out of the financial crisis.

That is important, and it shows that if we work together in a bal-
anced and reasonable way, we can improve these markets so that
consumers can get more value from them, and that is what we all
should want.

Mrs. MALONEY. Okay. Also in your report you highlighted the so-
called deferred interest promotions—

Mr. CORDRAY. Yes.

Mrs. MALONEY. —and I quote: “impose significant costs on many
consumers.” And I think that is really important.

And my question is what, if anything, should be done to address
the risks the Bureau has identified in deferred interest promotions?
And also your comments on the overdraft—we have also a bill that
I offered on overdraft that builds on the Credit Card Bill of
Rights—your comments on where we stand on that rulemaking?

Mr. COrRDRAY. Yes. We did indicate we have significant concerns
about deferred interest products.

The reason is the core principle of the CARD Act was back-end
pricing, which is never transparent to the consumer up front by
definition. It is confusing and harmful to consumers because they
think they are making a deal and they are having certain terms,
and it turns out it is going to be different; it is going to be changed
after the fact in a way that was not disclosed to them. That is very
harmful.

Deferred interest operates much in that same fashion, so that is
something we spotlighted in our most recent report. It is an issue
that we are looking at very carefully and we are going to be taking
actions as appropriate.

I think that credit card issuers should be mindful of thinking
about their deferred interest products and the harm that is hap-
pening to a number of consumers who end up with back-end pric-
ing that is very different from what was represented to them up
front. That is an ongoing concern.

Chairman HENSARLING. The time of the gentlelady has expired.

The Chair now recognizes the gentleman from Michigan, Mr.
Huizenga, chairman of our Monetary Policy and Trade Sub-
committee.

Mr. HUIZENGA. Thank you, Mr. Chairman. I appreciate it.

And, Director Cordray, I have to tell you that I am a little sur-
prised, and a little stunned. You just have laid out a case where
you are intentionally trying to create conflict between State law
and Federal law.

Now, a number of my colleagues over on the other side have been
working on a slightly different issue that I am sure you are famil-
iar with: medical marijuana law not lining up with Federal law
and how that has affected banking.

Usually, there is an understanding that we are going to try and
solve that problem, not create the conflict. And I just couldn’t let
that pass as my colleague from Texas was asking you about the
lending—

Mr. CORDRAY. Do you want me to respond to that or not?

Mr. HUIZENGA. Very briefly, sure.
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Mr. CORDRAY. Okay.

Mr. HuizeNGca. Why would you want to create intentional con-
flict?

Mr. CorRDRAY. Look, I spent years in State Government: in the
State legislature, as State attorney general, as the State treasurer.
It was very common across many fields of law for us to be admin-
istering and enforcing State law in conjunction with common ad-
ministration of Federal law. It happens all the time. It happens
with environmental law, and it happens with securities law.

Mr. HUIZENGA. I did that as well, but you don’t have—in what
we typically have, for example in environmental law, is you have
preemptive State law that goes in. First, it has to clear that hurdle.
I served in the State legislature as well.

But that is not the direction I want to continue in. I want to pur-
sue a little bit about the arbitration agreements, and I know that
was brought up earlier.

In March of 2015 the Bureau released a report on the use of arbi-
tration agreements and disputes between consumers and financial
product providers. However, the report was criticized by a number
of academics and industry people for completely ignoring major
pieces of data.

On June 17, 2015, over 80 Members of Congress, including me,
signed a letter asking that the Bureau reopen the arbitration
study, citing issues with the methods on which the study was con-
ducted, including the processes that developed that study that were
not “fair, transparent, or comprehensive.”

And I would like to submit the letter for the record, without ob-
jection, Mr. Chairman.

Chairman HENSARLING. Without objection, it is so ordered.

Mr. HUiZENGA. The letter also noted the lengthy historical prece-
dent in favor of arbitral dispute resolution, which assists in stream-
lining the American judicial system.

One of the complaints that I hear all the time is that we are
bogged down in court. Arbitration was a tool introduced to stream-
line that, not to eliminate anybody’s rights, not to eliminate a fair
hearing, but purely to break the logjam.

Because I am very curious, do you really believe that this report
accurately reflects how consumers use these tools?

Mr. CorDRAY. If I may, our report has been widely recognized as
the single most comprehensive and informative report on this issue
ever done. We had access to new data from the American Arbitra-
tion Association and others, and it is an outstanding report.

I have seen and we have attended closely to criticism of that re-
port. It has been mostly incidental.

We sat down with the authors of the one critical study. One of
them agreed to sit down with us and talk it through; the other did
not. But we have looked at all of that—

Mr. HUIZENGA. Where does the study estimate the transaction
costs associated with consumers pursuing a claim in Federal court
versus arbitration?

Mr. CorDRAY. What we looked at was how the judicial process
compared to the arbitration process in terms of outcomes and the
like. What we found, by the way, was, as a matter of history, what
you say is somewhat correct in terms of arbitration starting off as
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a business-to-business dispute resolution mechanism, and it is rea-
sonable in that context.

Mr. HUIZENGA. It is also individuals.

Mr. CORDRAY. In more recent times it has been used to cut off
access to—

Mr. HUizENGA. Okay. So does the study compare the ability of
consumers to pursue a claim without a lawyer in Federal court
versus arbitration?

Mr. CORDRAY. The study comprehensively addresses many as-
pects of the judicial process, many aspects of the arbitration proc-
ess, and compares outcomes between the two.

Mr. HUIZENGA. So for those watching on C-SPAN and the rest,
the answer to both of those questions is “no.”

Mr. CorDRAY. No, my answer is to describe what our study did,
aﬁld it is the most comprehensive study ever done. Nobody disputes
that.

Mr. HUIZENGA. I understand it is comprehensive, but there are
a number of people involved in that space who believe that there
were major flaws in the data and how it was used. And it seems
to me that—

Mr. CorDRAY. We have looked at what they have had to say, and
it is not particularly credible, frankly.

Mr. HUIZENGA. So you would have no problem, then, heeding the
request that over 80 Members of Congress in the House and the
Senate had of saying, “Okay, we would like to open this up and ex-
press some of our concerns in this?”

Mr. CORDRAY. I am simply going to continue to enforce the law.
Congress asked us to do a broad, comprehensive study; we spent
3 years on it. We are now moving ahead with Congress’ direction
to engage in policy intervention based on that report.

Mr. HUIZENGA. Okay. What I need to know is how you can make
a meaningful comparison between class actions and arbitration in
this report? I don’t see that, and many others in the space do not
see that.

And that ultimately is the concern that I have is somebody re-
ceiving a check for 25 cents being part of a class action suit, which
often happens as these major class action suits go on. The trial
lawyers and the attorneys are all paid up. They are the ones who
make the money; it is not the consumers.

And I would argue that arbitration actually benefits the con-
sumer as much as it benefits anybody else in that process because
it is streamlined. And so it sounds like to me that you are just try-
ing to protect—

Mr. CorDRAY. That is not what our report showed, and it is a
comprehensive study of this issue. There is virtually no relief to
consumers in the arbitration process, and billions of dollars of relief
to consumers in the judicial process. That is the comparison.

Mr. HUIZENGA. As long as their attorneys are paid.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentlelady from New York, Ms.
Velazquez.

Ms. VELAZQUEZ. Thank you, Mr. Chairman.

Mr. Cordray, we have seen some indication from the CFPB that
the lines between what is consumer lending and what is commer-
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cial lending are blurred. Can you explain your views on how the
agency distinguishes between consumer lending and commercial
lending?

Are there circumstances in which a loan to a small business
could be a consumer loan? And if so, can you elaborate on the na-
ture of those circumstances?

Mr. CORDRAY. Yes. There are areas where the line between com-
mercial lending and consumer lending is blurry.

For example, a lot of start-up small businesses are being fi-
nanced by individuals putting debt on their credit cards, so that is
why the CARD Act becomes so important because it actually pro-
tects not just individuals but also many fledgling small businesses.
It is also the case that home equity loans are often used to get cap-
ital to start businesses or improve businesses or grow businesses.

If T had my way—I don’t have my way on many things—we
would do what I did when I was Ohio attorney general and seek
to protect not only individual consumers, as our statute authorizes
us to do, but also small businesses who often operate in the mar-
ketplace with no greater clout than an individual household does.

If the Congress sees fit to give us that authority, we will aggres-
sively pursue that. And it would help small business across the
country.

As it is, again, as you say, the protections that we put in place
for consumers often will end up helping certain individual small
businesses that start out as individuals or a very small number of
individuals and seek to grow.

Ms. VELAZQUEZ. Mr. Cordray, one area where I am concerned is
regarding online lending. This is an increasingly popular choice for
small businesses to quickly access capital, yet the regulatory envi-
ronment has yet to catch up.

What role do you see the CFPB playing in the small business on-
line lending marketplace?

Mr. CorDRAY. We are very interested in financial innovation and
so-called FinTech. We have had the major marketplace lenders in
to talk with us because we do have jurisdiction over them. The
Treasury has convened a set of actors and is working on a White
Paper on this subject.

It is something I think we are all interested in because it is a
new source of capital for small businesses but needs to be subject
to certain oversight and protections, as well.

That is something we will continue to work on. I am hearing
from you a great deal of interest in this area. Others have a great
deal of interest, as well.

Ms. VELAZQUEZ. Thank you for answering my letter.

Mr. CORDRAY. Yes.

Ms. VELAZQUEZ. Thank you.

Director Cordray, to date, five attorneys general have issued con-
sumer alerts about deceptive advertising practices by rooftop solar
companies, and a handful of settlements were reached in Arizona
last year alone. Is the CFPB presently working with various State
regulatory bodies, interviewing complainants, and investigating the
depth of the problem we are hearing about?

Mr. CORDRAY. I can’t speak to specific enforcement activity being
engaged in by the Bureau, but across the country when there are
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consumers complaining about harm done to them or perceived mis-
treatment in the marketplace, that is the kind of thing that gets
identified to us through our consumer complaint line and those are
things we prioritize for investigation and potential action. I think
I can say that much.

Ms. VELAZQUEZ. Thank you.

In May 2015 the CFPB issued a bulletin providing guidance to
help lenders avoid discriminating against applicants participating
in the Section 8 housing choice voucher homeownership program.
Can you explain this bulletin and how it will help increase access
to credit for eligible consumers?

Mr. CorRDRAY. Yes. I am not sure if this is a direct answer to
your question, but under the Equal Credit Opportunity Act it is il-
legal for lenders to discriminate against potential borrowers based
on the fact that they are receiving public assistance income. That
is good income and is supposed to be part of the calculation.

We have had several actions now where we found that lenders
were not taking appropriate account of that kind of income, and
they have made corrective actions accordingly.

In general, this is our approach. The Equal Credit Opportunity
Act is one of the statutes that both we and the Justice Department
administer, and we will do that faithfully and vigorously to make
sure people are being protected and that prohibited classes are not
being discriminated against under that statute.

Ms. VELAZQUEZ. Thank you.

Chairman HENSARLING. Does the gentlelady yield back?

Ms. VELAZQUEZ. I yield back.

Chairman HENSARLING. The gentlelady yields back.

The Chair now recognizes the gentleman from New Jersey, Mr.
Garrett, chairman of our Capital Markets Subcommittee.

Mr. GARRETT. Thank you, Mr. Chairman. I am just coming in. I
am over in Budget right now.

But I just want to follow up on the issue of arbitration. So Con-
gress passed a bill, it was signed into law, and the President signed
it, which validated the use of arbitration. My understanding now
is a study was done—

Mr. CORDRAY. I'm sorry, what law is that?

Mr. GARRETT. The Federal Arbitration Act.

Mr. CorDRAY. Okay, in 1929 or so, yes.

Mr. GARRETT. Yes. Are you familiar with that law?

Mr. CORDRAY. Beg your pardon?

Mr. GARRETT. Are you familiar with it?

Mr. CORDRAY. I am.

Mr. GARRETT. Is that still the law of the land?

Mr. CORDRAY. It is still the law of the land, yes.

Mr. GARRETT. But you disparage it by saying, “1929.”

Mr. CORDRAY. No, no. I am just saying in 2010 Congress passed
the Dodd-Frank Act and made a number of changes in terms of
how arbitration began, including outlawing arbitration clauses in
residential mortgage contracts. Most residential mortgage—

Mr. GARRETT. The Federal Arbitration Act, which allows for arbi-
tration, is still the law of the land.

Mr. COrRDRAY. Although it has been modified by Congress in sev-
eral respects since then, yes.
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Mr. GARRETT. And it is now your agency’s decision to, what, up-
end that law through a comprehensive action?

Mr. COrRDRAY. No. Congress has now intervened and superseded
the Federal Arbitration Act in specific respects. On the Military
Lending Act—

Mr. GARRETT. Has Congress ended the ability of arbitration?

Mr. CORDRAY. In the Military—

Mr. GARRETT. That is a yes-or-no question.

Mr. CorDRAY. In several respects, yes, they have.

Mr. GARRETT. I didn’t say in several respects. I said—

Mr. CORDRAY. Yes, in several respects they have.

Mr. GARRETT. —have they ended the use of arbitration?

Mr. COrDRAY. Under the Military Lending Act they barred arbi-
tration clauses in lending contracts to service members.

Mr. GARRETT. So we can’t seem to get—

Mr. CorRDRAY. Under Dodd-Frank they barred it in residential
mortgage contracts, for the most part.

Mr. GARRETT. Have we—

Mr. CORDRAY. They also—

Mr. GARRETT. Have we totally eliminated arbitration?

Mr. CorDRAY. No, but they then—

Mr. GARRETT. Okay. Thank you.

Mr. CORDRAY. —but they gave us, then, authority—Congress con-
ferred it to us. I am not making it up.

Mr. GARRETT. And so is it your intention now to eliminate arbi-
tration?

Mr. CorDRAY. Congress specifically said—and we merely carry
out the will of Congress—that we should issue a report—do a
study, issue a report, and then act in terms of addressing arbitra-
tion in light of that study and report.

Mr. GARRETT. So when you say that it is your intention to per-
form the will of Congress, when 80 Members of Congress write to
you and ask specific questions, do you believe that you should an-
swer those questions? Yes or no?

Mr. CORDRAY. I pay close attention to what Members of Congress
tell me. It is my job to enforce the law that Congress has enacted.

Mr. GARRETT. When 80 Members of Congress ask you questions,
do you believe that you have the responsibility to respond and an-
swer those questions?

Mr. CORDRAY. I respond to individual Members of Congress, but
I enforce the laws that Congress enacts.

hMr. GARRETT. So the answer is no, since you did you not say
that—

Mr. CorDRAY. No. That is not correct.

Mr. GARRETT. —it was your responsibility.

Mr. CORDRAY. The answer is yes.

Mr. GARRETT. You do? We sent a letter back on June 17th of last
year. We are still waiting for a complete answer.

With regard to that so-called comprehensive study, the Bureau
ignored requests to disclose the topics that would be covered by the
study. Have you disclosed all topics that have been covered by the
study? Yes or no?

Mr. CoOrRDRAY. I am not sure what all back-and-forth in cor-
respondence there has been. I know we responded to that letter. If
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you think that response was insufficient, we would be happy to
work with you further and get you more information.

Mr. GARRETT. You have also failed to provide the general public
with any meaningful opportunities to provide input for the topic be-
cause the materials were kept behind closed doors. The final arbi-
tration study included entire sections that were not included in the
preliminary report that was provided to the public.

Was there a reason why you decided that certain information
would be held confidential and not disclosed to the public?

Mr. CORDRAY. Some of the information, depending on how we ob-
tain it from the American Arbitration Association and others, busi-
nesses have deemed confidential, may involve trade secret informa-
tion and the like. Those would be the obstacles.

Mr. GARRETT. And are those—

Mr. CORDRAY. There wouldn’t be any desire on my part.

Mr. GARRETT. Are those the only sections that are precluded
from being public, the trade secrets, or is it a broad swath of areas?

Mr. CorDRAY. I would be glad to have my staff who are expert
in this area deal with your staff and speak specifically to specific
pieces of the report.

Mr. GARRETT. Obviously, since we are talking about a letter from
June and here we are in March, we are still looking for complete
answers.

Mr. CorDRAY. We have responded to the letter, and if that re-
sponse was deemed insufficient we would be glad to work with you
further to get you more information.

Mr. GARRETT. It goes back, I guess, to your initial answer to the
question of whether you feel that it is your responsibility to answer
to 80 Members of Congress.

Now, when you first came to this committee, I asked you, I guess
the seminal question: “If the House of Representatives said you
shouldn’t do something, are you accountable to them?”

And the response was, “No.”

And I asked, “If the Senate said that you should be doing some-
thing, should you respond to them and respond?” Your answer was,
“NO.”

I said, “If the President asked whether or not you should be
doing something,” the answer was, “No.”

Mr. CORDRAY. I don’t remember any of this discussion.

Mr. GARRETT. Final answer was—

Mr. CORDRAY. I certainly don’t remember it in that way.

Mr. GARRETT. Yes. That was my series of questions. The final
question was, “Are you accountable to anyone?”

And the answer to this letter and that question back then was—

Mr. CorDRAY. No, that is not what I am saying and that is not
a legitimate characterization of this.

Mr. GARRETT. Actually, that is—

Mr. COrRDRAY. I respond to Members of Congress—

Mr. GARRETT. —on the record.

Mr. COrRDRAY. —but I have a responsibility to enforce laws en-
acted by Congress, not by individual Members.

Mr. GARRETT. And the law of 1929 was enacted by Congress, and
it would appear that you—

Mr. CORDRAY. And so has the law of 2010, yes.
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Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from New York, Mr.
Meeks.

Mr. MEEKS. Thank you, Mr. Chairman.

Good morning, Director Cordray, it’s great to see you this morn-
ing.
And let me first join many of my colleagues—I know on the
Democratic side, I think it should be on both sides—because we all
should be thanking you for all the work that you have been doing
to help the American consumer, for the work that you have been
doing to help our veterans, to help our students, to help our mort-
gagees, and especially for the work that you do for low-income and
minority communities who are always the most victimized—it is
those who are on the bottom—and the work that you are doing to
try to make sure that there is a level playing field.

And I would think that, given the scenario, both sides of the aisle
should be appreciative of the agency and the work it does. I see
there is room that we can work collectively together.

For example, what is important is that since the financial crisis,
a number of financial services have closed. There have been over
5,000 branches of closures of—especially in—most of them in low-
income and communities of color, leaving behind banking deserts,
which is a neighborhood with basically no mainstream financial
services.

But the people in those neighborhoods cannot live without access
to financial services. And therefore, to meet those great needs,
there are alternative products such as short-term lenders, and I
hear my colleagues talking about that, and prepaid card providers,
et cetera, of which—I just think about my parents. I lived in public
housing, went to a bank—at that time some banks were not bank-
able, but they needed to have options so they used other options.

Back then, some of the options were dark. We don’t want folks
to go to the dark, so it would seem to me where your agency is a
godsend to me is not to wipe out all of these businesses, but to try
to make sure that we regulate them so that there is a good prac-
tice, so that people are not being ripped off, so that there are
strong and functioning alternative financial services so they are not
being denied access to financial products also, as they would have
been.

Sometimes, I know my dad needed an extra few dollars to make
it to the next month till the next paycheck came. And we need that
kind of—but we don’t want it where people are caught in that for-
ever.

And I think that would be good for both sides. Nobody should
want that. We don’t want anybody taken advantage of.

And so if we have an agency, like yours, that can then put in
some rules and some regulations so that we can make sure that the
consumers are not getting ripped off but also—and I think that
would be good for those who are providing good services. They
would want that also.

Because we want to get rid of the bad folks. We don’t want to
get rid of everybody; we want to get rid of the bad folks. That
would seem to me to be the goal.
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And so I think that is the right approach that we should take,
and I think that is the approach that you are trying to take in this,
not just eliminating an entire—but eliminating the bad guys, and
let’s make sure that we uplift the good so that poor folks in low-
income areas would have some opportunities to continue to bank.
Is that correct?

Mr. CORDRAY. I found myself sitting here thinking that you are
saying a lot of things that I try to say when I am sitting here in
this seat testifying, and I think you may have just said it better.
So I would just agree with you.

Mr. MEEKS. So now, let me just give, in the little time I have left,
what I was concerned I saw about the Bureau’s latest enforcement
and findings, because I am shocked here we are in 2016 and there
is still redlining going on, and that redlining especially in the mort-
gage lending and the steering of consumers in high-cost loans. It
amazes me that we are still finding institutions thriving from this
egregious practice.

And so can you please discuss with us in the little time I have
left what is going on in those cases and what the Bureau has done
to address it?

Mr. CORDRAY. We have seen a lot of things over the last few
years, and frankly, again, 90 percent or more of our enforcement
actions involve deceptive conduct by financial institutions, which is
discouraging in some ways. But even we were somewhat surprised
to see what we thought was very blatant redlining occurring.

This is the enforcement action that we and the Justice Depart-
ment jointly took involving Hudson City Savings Bank, and the
patterns when they were mapped were very clear. It is a significant
resolution and a shot across the bow to the entire marketplace that
this is not acceptable behavior; it is not an acceptable approach,
and people need to review what they are doing and correct it if, in
fact, they have gone down that road in any respect.

Mr. MEEKS. I only have 7 seconds, so I yield back.

Chairman HENSARLING. The gentleman yields back.

The Chair now recognizes the gentleman from Missouri, Mr.
Luetkemeyer, chairman of our Housing and Insurance Sub-
committee.

Mr. LUETKEMEYER. Thank you, Mr. Chairman.

Mr. Cordray, you and I have had a number of discussions with
regard to TRID, and I certainly appreciate your willingness to dis-
cuss it with us. As we have seen, you have delayed the implemen-
tation of the rule until October, and since then we have seen a lot
of concern by the industry. They are struggling with this rule; some
of the software programs that they have utilized have not been as
good in implementing this as they would have liked to have seen
and they are still struggling.

So my question is, what do you see from your position as the en-
forcer of this, as well as are you—have you had any enforcement
actions taken against anyone at this point?

Mr. CorDRAY. I think we see and hear much the same things
that you are describing. I think the L.T. problems here have been
much larger than maybe people would have expected, and particu-
larly because a mortgage lender can’t control the I.T. systems of
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REALTORS®, or title agents, or settlement agents, and others, and
they have to all work together.

I know there was a bill in Congress proposing to have a hold-
harmless period through February 1st of this year. What I had said
and I have worked with the other regulators to jointly say was we
were going to be corrective and diagnostic, not punitive, as we
oversaw this implementation period, and it was open-ended.

It remains open-ended. We are now midway through March
today and it remains open-ended.

We have taken no enforcement actions. I don’t expect us to take
enforcement actions unless somebody is blatantly just failing to try
to implement the new rule.

To the extent that they are making some mistakes but trying to
get it right, we are attempting to provide more clarification to
them, which is something industry is asking us for, and also recog-
nizing nobody is really trying to exploit consumers here; this is just
a matter of getting these forms right and getting them correct.

By the way, the whole purpose behind this rule was something
Congress wanted, and it is a positive purpose, which is taking what
used to be two bureaucratic forms at the application stage and
streamlining them into one, and the same at the closing stage.
That is what we have done here.

Mr. LUETKEMEYER. Are you going to issue an additional guidance
on this, or you feel that everybody is doing okay with what is going
on?

Mr. CorDRAY. No, no. We have been monitoring this very closely.
The last thing I want is for any of our rules to cause a jam-up in
the market beyond anything that anybody would intend.

I think we are getting more guidance inquiries every day, but the
trade associations are working together to provide some joint ques-
tions that they think are most important. We will attempt to be re-
sponsive to that.

Feel free to keep after us to make sure we do that.

Mr. LUETKEMEYER. Oh, we will. Trust me.

Mr. CORDRAY. Okay.

Mr. LUETKEMEYER. Also, along a different line, the Federal Trade
Commission Act grants the FTC and banking regulators with the
power to pursue enforcement actions based on unfair and deceptive
acts or practices (UDAP).

Dodd-Frank marked an unprecedented expansion of UDAP au-
thorities for the CFPB, including for the first time the term “abu-
sive.” An expanded series of powers for the CFPB referred to as
UDAP has become a primary enforcement tool.

I realize that last week you spoke to the Consumer Bankers As-
sociation and rejected the notion that you are regulating by en-
forcement. I beg to differ, sir.

And when it comes to the CFPB’s UDAP authority, you have
issued little to no guidance preventing any financial institution
from any sort of predictability. You use your UDAP authority on
a case-by-case basis. Isn’t that the definition of regulation by en-
forcement?

Mr. CorRDRAY. We are doing the very same thing there that the
Federal Trade Commission does and that the State attorneys gen-
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eral do. It is difficult to know how to do more than case-by-case
when you are talking about cases of fraud or deceptive conduct.

We attempt to give guidance to the entire market by very specific
orders that are issued in these cases so that everyone knows that
if they are doing this, they should stop. If that is called regulation
by enforcement, I think it is just strong deterrence and it is impor-
tant as a law and order mechanism for signaling to other actors.

Mr. LUETKEMEYER. Along that line, the last time you were here,
I asked the question just before we finished up with regards to a
debt collection company that you wound up settling a situation for
$12 million based on a proposed rule. Not a rule that is in force,
but a proposed rule.

Mr. CORDRAY. I'm sorry, what matter are we talking about?

Mr. LUETKEMEYER. Encore.

Mr. CORDRAY. Okay, debt collection. Got it.

Mr. LUETKEMEYER. Debt collection. And this was based not on a
rule that was in force, but it was on a proposed rule that you
thought you may down the road have in force and said that they
had a form that was noncompliant. So is that not regulation by en-
forcement?

Mr. CORDRAY. Yes, I don’t think that is what we did in the En-
core matter.

In the Encore matter we did a careful, thorough investigation of
the facts. We found that there were violations of either the Federal
Debt Collection Practices Act or the unfair and deceptive prong
that we are given by Congress, and we enforced against that.

The notion that because we may issue a rule on debt collection
several years down the road, or maybe next year, whenever it will
be, that in the meantime we can’t stop people from engaging in an
unfair and deceptive conduct, I just don’t think is the right ap-
proach for us.

Mr. LUETKEMEYER. I see my time has expired. I yield back the
balance of my time.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Texas, Mr. Hino-
josa.

Mr. HiNoJOSA. Thank you. Thank you very much, Chairman
Hensarling and Ranking Member Waters, for holding this impor-
tant hearing on the CFPB’s semi-annual report.

Director Cordray, I want to thank you for your appearance here
today and for your exemplary leadership at the Consumer Finan-
cial Protection Bureau. Before I proceed with my questions, I wish
to voice my strong support for the CFPB and its mission of pro-
tecting American consumers.

Chairman Hensarling, I ask unanimous consent to enter my
opening statement into today’s record.

Chairman HENSARLING. Without objection, it is so ordered.

Mr. HiINoJOSA. With that, I will be able to move right into my
questions.

Director Cordray, many argue that if the Bureau issues a payday
lending rule in line with the released outline, it will eliminate a
crucial source of lending for many low-income people who have no
other options. Why does the Bureau see the need to regulate pay-
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day lenders, and why do you believe consumers will be better off
with CFPB oversight?

Mr. CORDRAY. Again, we were given authority by Congress to ad-
dress this marketplace, among others. In fact, it was specifically
called out in the Consumer Protection Act of 2010, the Dodd-Frank
Act.

We have done extensive research. We have assessed and ana-
lyzed millions of transactions. And again, what we found was a sig-
nificant portion of the customer base, half of the total loans being
made—payday loans nationwide—go to customers who are in a se-
quence of 10 or more loans.

That is a debt trap. I don’t know what else to call it. It creates
tremendous harm for consumers. It is the exact point that was
being made earlier in the ranking member’s example of someone
taking out “X” dollars in loans, ending up repaying more in fees
than they ever borrowed in the first place, and still owing more at
the end of all that than they borrowed in the first place.

Mr. HiN0oJOSA. Thank you for your response. I strongly support
your efforts to rein in those harmful payday loan practices.

In my community we have seen some programs that cost one-
tenth of what payday lenders charge, but there just aren’t enough
of these programs.

Tell me about the 5 percent option included in the proposed rule,
and will it be included in the final rule?

Mr. CORDRAY. I can’t speak to what may be in the final rule. We
are just coming up on a proposal stage here.

We are going to continue to take input from many different
stakeholders. Of course, they have very dramatically conflicting
input, and that is something we try to sort through.

What I can say is that in approaching this rule we are attempt-
ing to both address significant and actual harms to consumers, and
we are also trying to make sure that there are ample avenues that
remain for small-dollar lending to be available to consumers. Com-
munity banks and credit unions have a product now that we want
to make sure that we are protecting and giving latitude for, and
other products that may arise around the country. We don’t want
to squash innovation in this area.

We do want to, to the extent we can, squash predatory products
that are causing enormous consumer harm.

Mr. HINOJOSA. According to the FDIC, nearly 50 million Ameri-
cans are either unbanked or underbanked. Consumers sometimes
need access to $100 or less to smooth the transition between pay-
checks when their balance is low so that they can still purchase
medicines and groceries and other necessities.

How have the Q.M. rules affected mortgage lending by commu-
nity financial institutions?

Mr. CorDRAY. This question is important because I often see
facts alleged that are not accurate in this area.

This share of the market of mortgage lending by community
banks and credit unions has grown since Dodd-Frank was enacted.
It is larger now. It is larger now than it was in the mid-1990s. This
has come at the expense of large banks in particular.

This is exactly the point that I think Congressman Meeks just
made, which is that if you have even-handed, sensible regulation
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of a market, the more responsible actors should be able to thrive
because they are freed from unfair competition by the bottom-feed-
ing, law-violating actors, many of which came into the mortgage
market in the middle part of the last decade and engaged in highly
irresponsible lending and ended up blowing up the mortgage mar-
ket.

Community banks and credit unions, contrary to much of what
is said, their market share has increased, and that is a good thing.

Mr. HINOJOSA. My time has—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Wisconsin, Mr.
Duffy, chairman of our Oversight and Investigations Subcommittee.

Mr. DUFFY. Thank you, Mr. Chairman.

Welcome, Mr. Cordray. As you know, I have expressed some of
my frustration with regard to the lack of compliance with the docu-
ment requests that this committee has made to the CFPB.

That is with the backdrop of Barack Obama telling us that this
would be the most transparent and open Administration ever. That
is with Elizabeth Warren indicating that sunshine would flow into
the CFPB. That is in regard to the backdrop that you have given
with regard to openness and transparency.

It gives us great concern that a number of our subpoenas go back
several years and there has been a lack of compliance. As you
know, there has been a recent subpoena 3 months ago that com-
piled all of our document requests, and we get limited compliance
from you.

I want to direct your attention—

Mr. CORDRAY. Do you want me to respond to that?

Mr. DUFrFy. Oh, in a second.

Mr. CorDRAY. Okay.

Mr. DUFFY. You will have plenty of time.

I want to direct your attention—you are aware that a report
came out from this committee in regard to indirect auto lending.
And you would note that there were some documents that we in-
cluded, quotes in that report from the Consumer Financial Protec-
tion Bureau.

Did you provide those documents before this report to this com-
mittee?

Mr. CORDRAY. I can’t speak to individual documents because I
don’t know which ones you are referring to, but what I can say is
over the—

Mr. DUFFY. The ones in the report. I am referring to the—

Mr. CORDRAY. —course of the last several years, in response to
numerous requests—

Mr. DUFFY. Director Cordray, I would just like you to answer my
question. I am talking about the report that we did on indirect auto
lending, the one that came out on November 24th. I am sure you
read that because you made some calls to the Hill.

Did you provide those documents to us?

Mr. CORDRAY. I can’t, out of context here, place individual docu-
ments over the last several years. I know that—

Mr. DUFFY. I am talking about the documents—
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Mr. CORDRAY. —we have been very responsive to your requests.
You have received tens of thousands of pages of documents. If there
are particular ones that you are looking for—

Mr. DurryY. Director Cordray, I love that—you could send me
tens of thousands, you could send me tens of millions of documents,
but if you don’t send me the ones that I ask for—just like Hillary
Clinton can send thousands of e-mails, but if you don’t send the 10
that are relevant—

Mr. CORDRAY. Sure.

Mr. DuUFFY. If you want to talk about recordings in Watergate,
you could send hours of recordings, days of recordings, but if you
miss a few minutes, it is those that are relevant.

Mr. CorDRAY. We continue to work with you on those responses.
We will be glad to continue to work with you on those responses.

Mr. Durry. I know that you know what I am talking about in
regard to this report, and you know that you didn’t send us these
documents. And even after this report came out, we have again
asked you for the documentation in this report and you have re-
fused to comply again with our request.

And that, sir, is incredibly frustrating when, again, you have
made commitments to being open and transparent.

Mr. CORDRAY. We continue to be glad to work with you on those,
Congressman Duffy.

Mr. DUFry. Mr. Director, we have been trying to work together
for years, and I don’t—

Mr. CORDRAY. I still am trying to work with you and will con-
tinue to try to work—

Mr. DurryY. Working is easy. Give us the documents. Send them
to us. Send us what we asked for.

Mr. CorDRAY. We will be glad to sit down and talk further. I
know our people are talking further.

Mr. DUFFY. I want to just kind of highlight some of the—before
we go there, I—in the Ally settlement—Ilet’s talk specifically about
that—you use your proxy data. In regard to your analysis on proxy
data, what percentage of accuracy do you have in regard to Ally?

Mr. CORDRAY. So it depends on—Ilook, it depends on what you
are talking about. There are different degrees of accuracy for dif-
ferent things.

We work to provide a high degree of accuracy in terms of poten-
tial charges of disparate impact discrimination under the law
and—

Mr. DUFFY. Disparate impact.

Mr. CORDRAY. —reaffirmed by the Supreme Court last—

Mr. DUFFY. So on disparate impact, what percentage of accuracy
do you have?

Mr. CORDRAY. Again, it depends—

Mr. DUFFY. You can’t tell me?

Mr. CORDRAY. —on what we are talking about. Are we talking
about the auto market, the mortgage market? Are we talking
about—

Mr. DUFFY. I'm sorry, we are talking about the auto market.

Mr. CorDRAY. Okay. A high degree of accuracy.

Mr. Durry. What is a percent?
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Mr. CORDRAY. I can’t give you specific percentages, but if you
want my staff to work with your staff on specifics there we can do
that.

Mr. DUFFY. So it is fair to say that you are not 100 percent accu-
rate, is that right?

Yes?

Mr. CORDRAY. I don’t know if anybody is ever 100 percent accu-
rate, but we get as—

Mr. DUFFY. So is it fair to say that—

Mr. CORDRAY. —close as we can.

Mr. DUFFY. —there are some White borrowers who may be in-
cluded in your analysis who will get checks from the Ally settle-
ment?

Mr. COrRDRAY. I would say that if you are administering any re-
dress to consumers—and this is across the entire spectrum of what
we do, what attorneys general do, what the courts do—

Mr. DUFFY. Yes or no?

Mr. CORDRAY. —it is always possible that redress will find its
way—

Mr. DUFFY. So disparate impact checks will go to White bor-
rowers potentially—

Mr. CORDRAY. It—

Mr. DUFFY. —and so that is fine—

Mr. CORDRAY. It is nothing unique in this area.

Mr. DUFFY. Great. So in your analysis I am sure that you saw
some African-Americans who pay at higher rates than the White
average, and some African-Americans who paid less than the White
average. Is that right?

Mr. COrRDRAY. What we saw was systematically African-Ameri-
cans and/or Hispanics—

Mr. DUFFY. So are you telling—

Mr. CORDRAY. —borrowers in certain matters were paying more.

Mr. DUFFY. Is it your testimony that nobody paid less than the
White average?

Mr. CORDRAY. Beg your pardon?

Mr. DUFFY. Is it your testimony that no one paid less than the
White average?

Mr. CORDRAY. I don’t know that I would say that, but again—

Mr. Durry. Okay, so my question for you is—

Mr. CORDRAY. —it depends on what matter we are talking about
and what data we are talking about—

Mr. DUFFY. —is someone who paid less than the White average—
are they also getting a disparate impact check?

Mr. CORDRAY. Again, I am not sure what—

Mr. DUFFY. Yes or no?

Mr. CORDRAY. —matter you are talking about or what data you
are talking about. But what I would say is—

Mr. DUFFY. Director Cordray—

Mr. CORDRAY. —disparate impact discrimination is something I
know has been under attack in certain quarters.

Mr. DUFFY. —are you—

Mr. CORDRAY. The Supreme Court reaffirmed—

Chairman HENSARLING. The time of the gentleman has expired.
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Pursuant to clause (d)(4) of committee rule 3, the Chair recog-
nizes the gentleman from Wisconsin for an additional 5 minutes.

Mr. Durry. Thank you, Mr. Chairman.

We are talking about the Ally settlement. You are well aware of
that, right? And I am talking about the numbers that you used for
that settlement.

So I am asking you simple questions. Are White borrowers get-
ting disparate impact money? You are stonewalling me here. You
are not answering my question and I think this is a pretty simple
line of questions.

If you want to be open and transparent, do it here. If you are
not going to give me the documents, answer my questions.

Mr. CORDRAY. Sure. Okay.

Mr. DUFFY. And so that was one that you are trying to waffle on.
The next question is—

Mr. CORDRAY. I am ready to do it.

Mr. Durry. Hold on, and the next question is, you have individ-
uals who probably—I know this for a fact—paid less than the
White average. Do those African-American borrowers get disparate
impact checks as well, or are you only sending checks to African-
Americans who paid more than the White average?

Mr. CorDRAY. If you want to specify someone to me, we can look
at it. What I know is that we set up a process here, working with
the Justice Department who has experience in these matters going
back decades, and that is a process that everyone has confidence
in—
Mr. DUFFY. So you haven’t—

Mr. CORDRAY. —and it is getting redress—

Mr. DUFrFy. I will reclaim my time. You haven’t sent—

Mr. CORDRAY. —hundreds of thousands of consumers.

Mr. DUFFY. Director Cordray, you haven’t sent me the informa-
tion on Ally, but we do have the information in regard to Toyota.

This comes from a document dated November 19, 2004; it was
initialed by you. And on page, I believe it is 15, is a chart that
shows non-subvented African-Americans, the total number of af-
fected at 116,500, okay, if you want to look up at the—do you have
the document in front of you?

Mr. CORDRAY. No, I don’t.

Mr. DUFFY. Look at the screen. You can see that right there.

And the number of harmed prohibited basis borrowers is 66,000.
So it is my reading of this document that there are 56 percent of
African-Americans who paid more than the White average and 44
percent who paid less. Fair enough, in the Toyota study?

Mr. CORDRAY. I am not easily able to analyze these numbers
taken out of context, but—

Mr. DUFFY. You signed off on the document.

Mr. CORDRAY. —but, go ahead with your questions—

Mr. Durry. Okay. So if you want to go down to the subvented
African-Americans, the number who were affected was 7,559, but
the number that I had prohibited—or were harmed was 2,668. So
meaning on the subvented class of African-Americans only 35 per-
cent paid more than the White average; 65 percent paid less. These
are your documents, sir.

Mr. COorRDRAY. What I would say is—
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Mr. DUFFY. I want to be clear: If you are not going to give me
the Ally documents, we will use Toyota.

Mr. CorDRAY. What I will say is subvented auto loans can be-
have differently from normal auto loans, and that is something we
take account of in our analysis.

hMr. Durry. That is why I gave them both to you. Look at the
chart.

Mr. CORDRAY. Yes.

Mr. DUFFY. In this document you don’t show great disparity be-
tween African-American rates and White rates.

Mr. CorDRAY. I would disagree with your conclusions there. We
did pursue a matter with Toyota. We thoroughly analyzed the un-
derlying facts. The automaker lender had access to the same un-
derlying facts—

Mr. DUFFY. I am going to reclaim my time.

In regard to the analysis that you have done, I find it interesting
when the chairman brought up when they did their own statistical
analysis on the CFPB and that would show, based on that analysis,
that you pay African-Americans $16,000 less than White employees
at the CFPB, before the chairman cut you off I think you were try-
ing to say, “But it doesn’t take into account pay bands. It doesn’t
take into account job—"

Mr. CorDRAY. I didn’t know if it did or not. It didn’t have any
of the analysis—

Mr. DurFY. You want to make sure that we consider what infor-
mation you might have that could account for that disparity.

And so in regard to indirect auto lending, did you take into ac-
count credit scores, trade-ins and trade-in values, whether the car
was new or used, the amount financed, the length of the term fi-
nanced? Because this was all information that the auto lenders
tried to get you to consider but you refused to do it.

Now, when the role was reversed and Mr. Hensarling asked you
those questions you wanted to make sure, “Whoa, whoa, whoa—"

Mr. CORDRAY. I wouldn’t agree with that—

Mr. DUrry. —“there is qualifying information for this, sir.”

Mr. CorDRAY. I wouldn’t agree with that characterization, but 1
am happy to explain if you want me to.

Mr. DUFFY. I won’t have you explain to me. We will do it in writ-
ing. Maybe I will get some documents from you.

I want to put up another exhibit. Or actually, I am not going to
put it up; I am going to hand you a document.

This was provided to us in response to our subpoenas number 20
and 22. This was the only document that is in compliance with our
subpoena, and this is in regard to records memorialized in the final
remuneration plan in regard to Ally.

Do you have that document in front of you?

Mr. COrRDRAY. No, I do not.

Mr. DUFFY. I believe your staff has it.

This is basically a computer printout—if you would hand it to the
Director, please—it is a computer printout. This is the only docu-
ment that you have given us to show us what the remuneration
plan is. Could you read this document for the committee so we can
understand what this document says in your sunshine and compli-
ance with the committee?
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Mr. CorDRAY. What do you want me to do? You want me to just
start down here and read—

Mr. DUFrFY. Yes, read it for me.

Mr. CorDRAY. Okay. “For official use only.” Is that what you
would like?

Mr. DuFrFy. I was thinking in regard to—

Mr. CORDRAY. “Confidential. Not for distribution.”

Is that—

Mr. Durry. Compute, space, back, equals, 900, period, backslash,
star, money sign, dash, cap, on full, dash, term. What does this
mean? This doesn’t mean—

Mr. CorDRAY. All I know is if you ask for documents in an area,
we give you the responsive documents that we can—

Mr. DUFFY. This is the one that you sent us.

Mr. CORDRAY. —and it may be that you aren’t in a position to
interpret this document. I don’t know about that.

Mr. DUFFY. Are you? Can you interpret this document?

Mr. CORDRAY. I am not going to read you the document.

Chairman HENSARLING. The time of the gentleman has expired.

Pursuant to the committee’s rules for extended questioning, the
ranking member is now recognized for an additional 5-minute ques-
tion period.

Ms. WATERS. Thank you very much, Mr. Chairman.

At the beginning of this hearing we started talking about the
CFPB’s work in racial discrimination in auto lending, and specifi-
cally the CFPB’s $98 million settlement with Ally. And I also men-
tioned in my opening statement that the Bureau has fined banks
and captive lenders such as Toyota, Honda, and Fifth Third Bank,
for discriminatory practices.

These banks and auto lenders that you have fined, if they don’t
think that you are correct, if they want to oppose you, if they want
to fight you, can they go to court? Can they sue? Can they defend
themselves in some way?

Mr. CORDRAY. Sure. And there are a number of institutions that
have required us to take them to court, not responded to the re-
sults of investigations. And if so, we pursue it and the courts have
the ability to make that determination.

Ms. WATERS. Did Ally do this?

Mr. CorRDRAY. They could have, but they did not.

Ms. WATERS. They did not.

Did Toyota do this?

Mr. COorRDRAY. They could have, but they did not.

Ms. WATERS. Did Honda do this?

Mr. CORDRAY. They could have, but they did not.

Ms. WATERS. So while they are pretty big companies, they have
the right to sue, they have the right to go to court, and even
though they have friends on the opposite side of the aisle who
would like to serve as their lawyers, they could have gone to court
if they had wanted to. Is that right?

Mr. COrRDRAY. Certainly.

Ms. WATERS. Thank you very much. Now, let’s go further.

The Republicans are alleging that the CFPB used Ally’s desire to
change its status to a bank holding company to leverage the settle-
ment. Isn’t it true that the CFPB was investigating racial discrimi-



32

nation at Ally Financial prior to any knowledge of Ally’s desire to
change its status?

Mr. CORDRAY. I am glad to have the chance to correct the record
on that, and some of the Members who asked those questions are
not present in the hearing room I understand, but maybe they will
see the transcript.

We opened an investigation against Ally into potential discrimi-
nation in auto lending more than a year, maybe a year-and-a-half
before the matter was resolved. As often happens, parties that are
being investigated, it moves slowly, they are not eager to resolve
the matter, and sometimes they drag their feet, sometimes it just
takes a while.

At one point Ally wanted to move more quickly to resolve the
matter. That was a decision that they made, and that was a choice
that they were making for their own reasons. I wasn’t familiar with
why those were. They then explained to me why they wished to
proceed in that fashion.

Our purpose all along was to complete and resolve an investiga-
tion into discrimination in auto lending. That was our job. That is
our job to enforce the law.

That is what we did, and we reached an appropriate resolution
that the company agreed to and was willing to enter into and, as
you say, could have fought in court if they wished to do so. That
was up to them. Those were choices they made; those were not
choices I was making.

Our choice was we were trying to enforce the law, we were seek-
ing to complete an investigation and resolve a matter, and we did
so. That is all there is to it as far as I am concerned.

Ms. WATERS. Isn’t it true that the CFPB only consulted with the
FDIC and the Fed regarding Ally’s status after Ally themselves in-
formed the CFPB of their desire to change their status?

Mr. CORDRAY. I believe that is correct.

Ms. WATERS. Isn’t it also true that the CFPB had evidence that
Ally Financial’s policy surrounding a discretionary dealer markup
resulted in widespread racial discrimination?

Mr. CorDRAY. That is certainly correct.

Ms. WATERS. Can you speak more about your investigation of
Ally and how you came to that settlement? I know you just did, but
I want you to reiterate because I think that my colleague on the
opposite side of the aisle has framed this in such a way that you
have been unfair, that somehow you are not following the law, and
that somehow you leveraged their desire to change their status.

Would you please go ahead and—

Mr. CorDRAY. I would say quite the opposite.

The law of the land, reaffirmed by the Supreme Court last June,
is that disparate impact discrimination is against the law. It is a
violation of fair lending laws.

Given that is so, our responsibility is to enforce the law. It is a
law that Congress enacted, again, that we have a job to enforce the
laws Congress has enacted.

We approach every investigation the same way. Some of them
start with exams that then lead to developing facts and conclusions
that may lead to enforcement actions; some of them start as en-
forcement investigations.
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We approach them all the same way, to comprehensively estab-
lish the facts, to determine legal conclusions, to work with the enti-
ty to try to resolve the matter—if we can, by consent; if we can’t,
by litigation. And we work with the Justice Department on these
matters. They are our active partner, and we work together on
them and we see eye to eye.

Chairman HENSARLING. The time of the gentlelady has expired.

The Chair now recognizes the gentleman from California, Mr.
Royce, chairman of the House Foreign Affairs Committee.

Mr. ROYCE. Thank you, Mr. Chairman.

On the question of exemptive authority, Mr. Corduroy, as it ap-
plies to your ability to exempt community banks and credit unions
from rulemakings, you argued in a recent speech that it was not
plausible for you to use such authority to override Congress’ own
judgment on such a broad-based policy matter.

And, Director, as you know, Section 1022 of the Dodd-Frank Act
gave the CFPB the authority to adopt regulations by allowing it to
exempt any class of entity from its rulemakings. Just this week
329 Members of this House wrote to you—it was Mr. Stivers’ letter,
actually—to tailor regulations for community banks and credit
unions, citing Section 1022 exemptive authority specifically.

Do you believe that Section 1022 gives you the ability to tailor
regulations for community financial institutions, and does a letter
from—this would be over three-quarters of Congress—does such a
letter change your view of congressional intent?

Mr. CORDRAY. I would say two things.

First of all, we have routinely tailored our rules to take account
of different circumstances of small lenders as opposed to large lend-
ers. We did that with our mortgage origination rule; we did it with
our mortgage servicing rule; we did it with our remittance rule. We
will continue to do it where appropriate.

Second, I always attempt to be responsive to letters from Mem-
bers of Congress. I was in a more humble station, a member of the
State legislature in Ohio, and I have understood the legislative role
and I respect it.

I would also say that I think—what I think I know here—and
I may not know as much as you all do certainly about the legisla-
tive process in the Congress, and I wasn’t around for the Dodd-
Frank debates—but both of the major credit union trade associa-
tions have said publicly that they sought a broad exemption from
regulation or oversight of any kind in—when the—when Dodd-
Frank was being debated. In both cases apparently it was rejected
by the Congress. It was not written into the law.

What was written was differential treatment of banks under $10
billion—and credit unions under $10 billion in assets as compared
to those above.

We have gone beyond that and at times provided special dis-
ensations or special provisions for smaller creditors, often those of
2 billion in assets or below. And we will continue to do that where

we find that to be appropriate on the facts.

In terms of a broad overwriting of what Congress made a judg-
ment about in that statute, which was not to simply exempt all
credit unions from everything having to do with consumer protec-
tion, I feel that Congress has spoken on that.
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Mr. ROYCE. Let me ask you another question. In November 2015
you released your updated rulemaking agenda indicating that you
expect to issue a final rule on prepaid cards in the spring of 2016,
and I would ask if that is still accurate?

Mr. CorDRAY. I think that is still roughly accurate. I would com-
ment that the spring starts, as I understand it, next week and will
extend until the third week in June or so.

Mr. ROYCE. In proposing its rule governing prepaid cards, was it
the Bureau’s intent to prohibit issuers from offering overdraft pro-
tection to card users? If customers want and like overdraft protec-
tion for their prepaid card, is it the Bureau’s position that they
should still be denied the opportunity to choose such a feature?

Mr. CORDRAY. In the proposal for the rule that is not what we
did. We could have done that. We could have sought to ban over-
draft. There were a number of stakeholders who suggested that to
us and actually urged us to do so.

We opted for more of a middle ground, which was that overdraft
could be provided on prepaid products, but if so, it should be sub-
ject to the same Regulation Z approach as is used with credit cards,
which is an accepted approach that has been in place for credit
cards for many years, and that is what we proposed.

We will be finalizing that rule roughly on the timeframe you de-
scribed, and we continue to consider how to approach that issue,
among others.

By the way, I would say that one thing that has happened since
the last time I testified here on prepaid cards was we did have this
significant fiasco with the RushCard, where many thousands of
consumers had prepaid money onto these cards and could not get
access to the money. If anything, that shows me we need strong
consumer protections for those prepaid cards, for which no con-
sumer protections exist today.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Missouri, Mr.
Clay, ranking member of our Financial Institutions Subcommittee.

Mr. CLAY. Thank you, Mr. Chairman.

And thank you, Director Cordray, for attending today.

Just to expand on my friend from California’s inquiry, can you
give us a sampling of what CFPB rules are expected to be finalized
this year?

Mr. CORDRAY. This year?

Mr. CrAY. Yes.

Mr. CORDRAY. It is hard for me to hazard a guess on what ex-
actly will be finalized when because the process—it is kind of like
a judicial opinion. It is under advisement and it just gets done
when it gets done.

I think we clearly expect to finalize prepaid rules this year. I
think we clearly expect to finalize further amendments to the mort-
gage servicing rules this year.

I think we are underway on a number of other rulemakings, and
I just couldn’t really hazard a productive guess at this point as to
exactly when those will be completed.

Mr. CrAy. I see. Thank you for that.

And switching subjects, it has recently come to my attention that
some of my constituents are offered loans by lenders that are not
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licensed to operate in Missouri. My understanding is that a cus-
tomer will click on the online ad of a lead generator, with the cus-
tomer doing so under the assumption that they are dealing with a
licensed entity. But instead, their information may be sold to an
unlicensed tribal or offshore lender.

In March 2015 Missouri Attorney General Chris Koster shut
down 8 online payday lenders that were operating illegally and
whose illegal lending practices impacted more than 6,000 Missouri
residents. In one instance, a Missouri resident was charged a $500
origination fee on a $1,000 loan, which was immediately rolled into
the principal of the loan, where she was then charged a 194 per-
1cent annual percentage rate, eventually paying $4,000 on a $1,000
oan.

Can you share insight on what—

Mr. CorDRAY. Yes. I have heard some horrific stories from the
State of Missouri on lending that is occurring at interest rates ef-
fectively 1,950 percent annualized, and I read this in a court opin-
ion from a Missouri court of appeals case in which they gave some
examples from the record.

What I would also say is that Attorney General Koster, with
whom I served when I was attorney general of Ohio, is absolutely
right here. Anybody who seeks to make loans without being Ii-
censed in a State is violating State law.

We believe that if they attempt to collect on those loans, under
Federal law they may be violating the Federal Debt Collection
Practices Act, and Federal unfair and deceptive practices. We have
open matters on that in the courts, and I think that is all quite ap-
propriate.

Mr. CLAY. So Missouri has caught your attention as far as the
abuses of consumers are concerned?

Mr. CORDRAY. Very definitely.

Mr. CLAY. Thank you for that.

As it relates to estimating the racial or ethnic impact of auto dis-
crimination, to your knowledge, do any statistical methodologies
exist that eliminate all false positives and false negatives?

Mr. CORDRAY. I am not a social scientist, but it seems to me un-
likely that in any field of social science or natural sciences, that is
easily possible. But I wouldn’t claim to be an expert.

Mr. CrLaY. Okay. If Republicans have concerns about using esti-
mates for race or ethnicity, shouldn’t Congress just tell auto fi-
nance companies to start collecting this data, as HMDA does for
mortgages? Wouldn’t that eliminate the need for estimation?

Mr. CORDRAY. Actually it would, yes, I believe so.

Mr. CLAY. Okay. Are proxy methodologies used in other civil
rights enforcement contexts?

Mr. CORDRAY. They have been for decades.

Mr. CrAY. And they have been for decades.

Mr. CORDRAY. Yes.

Mr. CrAY. I appreciate your response.

And, Mr. Chairman, I yield back.

Chairman HENSARLING. The gentleman yields back.

The Chair now recognizes the gentleman from New Mexico, Mr.
Pearce.

Mr. PEARCE. Thank you, Mr. Chairman.
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I don’t want to catch you off balance, Mr. Cordray, but I would
like to thank you. Over the past couple of years, your staff has
been working with the Coalition to Save Seller Financing, basically
streamlining the rules under Title 14 of Dodd-Frank, just per-
taining to the seller financing. That is something that you and I
have discussed in one of our meetings so I appreciate whatever is
g}(l)ing on there. There is some sense that we will come to resolution
there.

So at what level do you think that people who are using payday
loans are trapped? In other words, how many loans in a row con-
stitutes that?

Mr. CORDRAY. I don’t know if there is a hard and fast definition,
but I guess what—from what we have seen, if half of the loans
being made in that marketplace—more than half of the loans being
made in that marketplace are going to people for whom this is mar-
keted as a short-term, 14-day loan, and in fact, more than half of
the loans are going to people who have rolled them 10 or more
times. It seems like that crossed the line somewhere along the way.

Mr. PEARCE. That is not the direction I am going, but I appre-
ciate that input.

Do you have a figure at the problem payday loans, about how
much the people owe when they get to be problems? In other
words, if somebody owes $100 is that a problem, or does it need to
get to $1,000 or $10,000?

Mr. CORDRAY. I'm sorry, talking about tribal payday loans in par-
ticular or—

Mr. PEARCE. Yes, payday loans. That is something you all really
have concentrated—

Mr. CorDRAY. I wouldn’t have a specific figure to put on that—

Mr. PEARCE. —figure at which you identify people having payday
loans that they are kind of in trouble?

Mr. CORDRAY. I think—

Mr. PEARCE. How much? If they owe—

Mr. CORDRAY. —many people have looked at that and have dif-
ferent points of view, but I would say the overwhelming consensus
of a lot of people who look at it is that rolling loans in long se-
quences where you end up paying more in fees than you borrowed
in the first place and you still owe at the end more than you bor-
rowed in the first place—

Mr. PEARCE. With all due respect, sir, you tell me that many peo-
ple have many different ideas. You are the top regulator in the
dadgum country. I am asking you what is your opinion, and you
can’t give me an answer, and so I—

Mr. CORDRAY. My opinion of my authority—we are working
through these issues. We have issued a very—

Mr. PEARCE. No. You are going after an industry and trying to
shut them down. We may disagree, but there are people in my dis-
trict who use them regularly and say, “Hey, if it weren’t for that
Ihwouldn’t have been able to pay my rent this month.” But forget
that.

Let’s go to exploitation. You have talked about exploitation today.
I wrote notes down as you were talking.

Mr. CORDRAY. Yes.

Mr. PEARCE. So at what level are fees exploitative?
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Mr. CORDRAY. Let me correct the record on one thing: We are not
seeking to shut an industry down.

Mr. PEARCE. You are doing a pretty good job of it—

Mr. CORDRAY. We are seeking to restrict certain predatory prac-
tices that—

Mr. PEARCE. Please, sir, I am really limited in time. I would like
to move on, and I think your actions speak louder than your words
by far.

But at what level is exploitation a problem? In other words,
would 5 percent per month be an exploitative fee?

Mr. CORDRAY. I don’t have a particular comment on that. I
think—

Mr. PEARCE. But you made comments that you are trying to stop
exploitation, so how do you determine if it is exploitation?

Mr. COrRDRAY. I would say and I think most reasonable people
would agree that if you are offering a loan that you know more
than half of the loans will involve rolling the loan over 10 times,
owing—paying more in fees than you borrowed in the first place
and owing more at the end than you borrowed in the first place—

Mr. PEARCE. Well—

Mr. CORDRAY. —that gets a lot of consumers into a lot of trouble.

Mr. PEARCE. We have already discussed that multiple times
today and I appreciate it. I was hoping to have a substantive con-
versation. I don’t think that is probably going to happen. I'm sorry
about that.

So the 5 percent per month fee comes straight from the IRS
website page. You are going to pay 5 percent per month when you
are late.

And that, to me, I think crosses into the exploitation category,
and so you and I have discussed this before and I would just ask
you once more for the record: Do you ever deal with exploitation
on the part of the U.S. Government?

Mr. CORDRAY. We don’t have authority to address—

Mr. PEARCE. Okay. All right, fine.

Do you have any authority over student loans? Because student
loans charge 5 percent where the Wall Street bankers pay less
than 0.5 percent to get money and student loans you pay at 5 per-
cent on those. Do you deal with student loans?

Mr. CorDRAY. I think there are various issues that might be
looked at there, and maybe they are for the Congress.

Mr. PEARCE. Yes. So there are various issues that you haven’t
looked at. You are looking at other issues.

So if I would wrap the whole thing up in the direction I was
going, you established a Q.M. rule and the Q.M. rule was supposed
to protect consumers. But what it actually did was drive 95 percent
of the loans into the GSEs, which are exempt according to the leg-
islation that you try to impact.

Mr. COrRDRAY. No, I don’t think—

Mr. PEARCE. Ninety-five percent are driven into the GSEs and
you have no action that you are taking on GSEs. You are coming
down here and picking on the people who are making loans to peo-
ple just trying to pay their rent at the end of the month, but when
you drive them inside the government then your answer is here,
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“We cannot do anything to back the government off. We don’t deal
with the IRS; we don’t deal with the government loans.”

And what you do is you are driving people into a market where
you don’t care if they are being exploited or not. And so I just think
that is—thank you, Mr. Chairman. I yield back.

Chairman HENSARLING. The time of the gentleman has expired.
S The Chair now recognizes the gentleman from Georgia, Mr.

cott.

Mr. Scort. Thank you very much, Mr. Chairman.

First of all, Mr. Cordray, it is very important for you, for the
CFPB, for this Nation to know that there are Democrats on this
side of the aisle who have serious, serious concerns and issues
about how you are dealing and going forward with this racial situa-
tion at the CFPB. We have legitimate concerns, and I have ex-
pressed those.

But here is the most dramatic fact with the auto dealers, and
that is this: Your methodology—now fair is fair, and when you
start talking about discrimination and you start talking about giv-
ing people checks because they have been discriminated against,
but then you use a methodology that is flawed, totally, based upon
the last names of people.

So now what we have—and you know this for a fact—you have
many White people out here whose last names are Johnson or Wil-
liams or Robinson or Smith or Scott or whatever, who are getting
checks. And they are standing there at the mailbox wondering,
“Wow, where did I get this check from?”

That is an unintended consequence that needs to be corrected.
Yet, you ignore that glaring fact and continue that process.

The other area is this: If an African-American customer goes into
a dealer and he tells that dealer that, “Mr. Dealer, I can only afford
a $350 a month payment for an automobile,” and that dealer looks
at that and he decides that he will go in and cut his own retail
margin into the deal and lower that discount rate to meet the de-
mands of that African-American’s budget, and yet your rule, your
situation would deny that dealer, would deny that African-Amer-
ican customer whom the bank won’t deal with, many of whom don’t
even have a credit card. There are 60 million unbanked or under-
banked people in this country, and a huge percentage of them are
African-Americans.

When you discriminate, that is discrimination against African-
Americans when your rule and your action denies them access to
that car. How are they going to get to a job? These are the unin-
tended consequences.

This is a legitimate business reason, because allow the dealer to
come in there and either meet or beat that. These dealers are in
communities where they know families, in the rural areas espe-
cially. Those car dealers are everywhere in a community and they
have relationships. Why deny this African-American the oppor-
tunity because he doesn’t have that budget?

And here is the other point: The Department of Justice, which
is, indeed, the legal and lawful arm of jurisdiction under which the
dealers come—not you; you deal with the financial end, the lenders.
But the unintended consequence of this is you are strangling the
poor dealer and you are denying the very customers that you are
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supposedly trying to put this in view of to try to help. And then
much of the money that you are getting out there for this is going
to White people.

Now, that is as plain as the nose on our face. And we need pro-
tection from abuses, but this entanglement improperly was re-
flected with the overwhelming support of the Congress. And it
wasn’t just Republicans; 92 Democrats also stood up because of this
basic reason.

So my point is that when you are willing and open to look at the
whole picture—not just this narrow aspect, but—I guess my time
is up, but I hope you understand that for both Democrats and Re-
publicans, this is an issue of soaring magnitude—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Florida, Mr.
Posey.

Mr. Posey. Thank you, Mr. Chairman.

Director Cordray, it is no secret that I am still a little bit appre-
hensive about the CFPB.

Mr. CORDRAY. I am trying to help you get through that.

Mr. PosEY. Sometimes I get to feeling that despite the great-
sounding name—Consumer Financial Protection Bureau; it sounds
really so wonderful—it is going to just be another government enti-
ty that will be used to punish political enemies and bully law-abid-
ing citizens, like Lois Lerner and the IRS, for example. I like to
think that is the last thing we need, that Congress and other agen-
cies like the IRS already do enough of that.

One of the many, many reasons that we don’t have time to go
into today that make me feel that way is your opposition to my pro-
posed legislation, which would allow businesses and individuals to
ask whether a particular transaction complies with your rules. Oth-
erwise they might be left playing a guessing game as to how the
CFPB might act or react to what they are doing or not doing.

Do you think it is important for the Bureau to communicate with
the companies they regulate?

Mr. CORDRAY. We do all the time.

Mr. PosEY. Good.

Mr. CORDRAY. All the time.

Mr. PoSEY. Is that a yes?

Mr. CORDRAY. Yes.

Mr. Posey. Okay. Do you think it is important that businesses
understand the regulations you enforce on them?

Mr. CORDRAY. We—

Mr. Posty. Yes or no, just—

Mr. CORDRAY. —we try very hard to make that happen, yes.

Mr. Posey. Okay. Do you think the CFPB has a role in helping
companies understand and comply with the regulations that you
implement?

Mr. CorDRAY. I think we have been by far the most active regu-
lator ever in doing that, yes.

Mr. Posey. Thank you. Do you think consumers fare better when
more businesses understand how to comply with your regulations?

Mr. CORDRAY. Yes, because if the rules actually don’t get imple-
mented, then they aren’t worth anything.

Mr. Posey. Okay.
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I like to think that you feel the way you said, which is why I was
so disappointed with the Bureau’s final no-action letter policy. Here
is an excellent opportunity to provide some clarification to compa-
nies and individuals who are faced with a constant stream of new
regulations.

In my office I have kept the register for the last 5 years. It has
become a little bit of a tourist spot for people to come in and have
their pictures taken with the regulations that the Federal agen-
cies—not elected people but unelected people—have implemented
in the last 5 years.

I ask people how high this stack of new regulations is, and the
highest number I have had anybody guess so far was 7 feet. The
reality is that it is 7 stacks over 7 feet.

Yet, it is my understanding that the Bureau is still expecting
merely one to three requests per year, and that the policy you set
up is the expectation that there is only going to be one to three re-
quests per year. Is that correct?

Mr. COrRDRAY. This is a fair line of inquiry, I think. I intend for
us to do more than that.

We opined that we thought we might get as few as one to three
applications a year. I think we may get more.

We also said that we would work to try to accommodate greater
demand if there is a greater demand.

The purpose, as I had in mind, of having a no-action letter pol-
icy—and it took some time and effort to work through that—was
to try to capture some of the spirit of the bill that you are talking
about in terms of people being able to get their questions answered
and have some clear space to go forward.

By the way, we also do this on a daily basis. We get thousands
of questions a year that we—

Mr. PosEY. I understand. Reclaiming my time, I am limited here,
I understand that. Have you had any inquiries yet?

Mr. CorDRAY. I think the policy has just taken effect and I don’t
even know whether the effective date has yet passed, so I don’t
know the answer to that at the moment. We would be glad to keep
your staff informed if that is—

Mr. PosEY. If resources were taken off the table, if money wasn’t
an issue for the CFPB, which it is not, would you then have any
objection to making the no-letters policy more expansive?

Mr. CORDRAY. Actually, money is an issue for us. We have a hard
budget cap set by Congress that we have to comply with, so it—
we always have to think about how we are allocating resources to
different things and that bar against each other. We don’t have an
unlimited budget.

Mr. Posey. This frustration that I see all the time is the only
time we are concerned about money is if it—when it really, truly
benefits the public—

Mr. CORDRAY. No, that is not—

Mr. PoseEy. —like communicating with these people and letting
them know what to expect. We have had—

Mr. COoRDRAY. We are concerned about money all the time.

Mr. Posey. We have had your assistant come in here, and I
think a Member from the other side asked her how much money
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she made, and she refused to tell us. Money never seems to be a
problem except when it is trying to help the public.

Mr. CORDRAY. It is not true. It is not true. Money is an issue for
us all the time, and—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Texas, Mr. Green,
ranking member of our Oversight and Investigations Sub-
committee.

Mr. GREEN. Thank you, Mr. Chairman.

And I thank the witness for appearing, as well.

I also thank the ranking member.

Mr. Cordray, you and I and a good many other people are well
aware of what this is all about. There are people who want to
emasculate now the CFPB and ultimately eviscerate the CFPB.

It is over the airwaves. All sorts of things are being said. There
was even an allegation made that I had some concerns with the
CFPB to the extent that it was alleged in a sort of a sketchy way
that I was supportive of emasculating the CFPB. Not in those
words.

So that is really what this is all about.

There are people who really would like to have a Financial Pro-
tection Bureau, not a Consumer Financial Protection Bureau. And
so all of these things are done to give the CFPB a bad image.

I want to go on record as making it very clear that I support the
CFPB. I support what you are doing to help in the area of auto
lending, to help us with payday lending. I support these things. I
wish we could do more.

I don’t believe that all dealerships are engaged in invidious dis-
crimination. I don’t think that all payday lenders are bad people.
But those that are ought to be properly regulated and they ought
to be penalized for what they do.

Let’s talk quickly about Ally. It is true that Ally settled that case
for about $80 million I believe. Is that correct?

Mr. CORDRAY. And they have paid out more since to remediate
further problems year by year.

Mr. GREEN. And it is true that Ally was prepared, in the sense
that they had their litigation contingency ready to do battle in
court, which is the American way. That is why we have an inde-
pendent judiciary. But they were prepared, they were in court, and
they chose to settle the lawsuit. Correct?

Mr. CORDRAY. I assume so.

Mr. GREEN. Okay. With them settling this lawsuit, I assume that
they thought this was in their best interest to do so. But what I
marvel at is how these major businesses can lose in court but come
to Congress to win.

Because that is really what this is all about. They want to now
change the rules of the game so that they can continue to per-
petrate these kinds of invidious acts upon people who need the
money they have, are barely making it, and still find themselves
being discriminated against and having money taken out of their
pockets.

Everybody, it seems, wants to fight discrimination until they
have to fight it. And then when they get to the point of having to
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do something about discrimination—invidious discrimination, I
might add—that is when none of the tools seem to work for them.

Using testing doesn’t work for them, which is probably one of the
best ways to determine whether invidious determination takes
place because you can send people out and those that come back
with empirical evidence can share that with you, show that they
were discriminated against. Then disparate impact, another tool,
just doesn’t seem to work for them.

Any tool that we design doesn’t work for them. Everybody wants
to fight invidious discrimination until they have to fight it or find
a way to do it, unless it is at the CFPB.

If it is at the CFPB then all sorts of specious allegations are
made, attempts to do everything that they possibly can to besmirch
the CFPB because they have already said—and I admire them for
being honest—that if ever they get a President they are going to
do things to eviscerate—they don’t use that terminology, but that
is what is meant—to eviscerate the CFPB. It will be taken away
from us.

I am reminded of what Ben Franklin said when he came out of
Constitution Hall and someone queried, “What type of government,
a monarchy or a republic?”

And he said, “A republic, if you can keep it.”

We have a CFPB if we can keep it. I am not sure we are going
to be able to keep it, to be quite candid with you. I am going to
fight on my watch, but I know that there are many watches to
come.

And just as the same people who are against the CFPB, the same
people who want to do something about Social Security, they want
to privatize it—all of this, in my opinion, goes back to something
the Supreme Court did in Citizens United v. FEC. The Supreme
Court said that money talks.

Money is talking right now. Right now, today, money talks.

These big corporations now know that they have an edge because
they can do whatever they want and challenge us if we challenge
them. It makes a difference in the lives of little people, people who
are not big like the corporations. And we have to do something
about it, and I thank God for what you are doing.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Ohio, Mr. Stivers.

Mr. STIvERS. Thank you, Mr. Chairman.

I appreciate you being here, Mr. Cordray. I'd like to welcome you
before the committee.

Most people don’t know it in the room, but Mr. Cordray is my
constituent, so it is always good to have a constituent in the room.

I know you answered the question to Mr. Royce, from California
earlier—we sent you a letter with 329 Members of Congress who
signed it, bipartisan, a massive majority of the members of the
Congress. And Mr. Royce asked you a little bit about it, but he left
a little bit out and I just wanted to follow up a little bit.

Mr. CorDRAY. Okay.

Mr. STIVERS. So did you read the letter by any chance?

Mr. CORDRAY. I don’t think it has come to me yet.

Mr. STIvERs. Okay, good. Well, I hope you read it—
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Mr. CORDRAY. I think it came over yesterday and I have not seen
it yet.

Mr. STIVERS. I know you are a busy man. I hope you read it soon.

So the bottom line is the Government Accountability Office—

Mr. CORDRAY. I read all the letters; I just haven’t gotten that one
yet.

Mr. STIVERS. No, I understand. I understand.

The Government Accountability Office did a study and they
found the number of cases where community financial institutions,
both small credit unions and small banks, had to discontinue or
limit access to services as a result of your regulations. And you
have the authority under Section 1022 of Dodd-Frank to modify
your regulations and sort of adapt them to the people that they are
applied to. So I would urge you to do that.

I am a very visual person, so I have a visual display for you.
Jesse is going to hand you a t-shirt. Could you hold up that t-shirt
and take a look at it really quick and maybe comment? Is it a nice
t-shirt? Is it well-designed?

Mr. CORDRAY. I am not an expert on t-shirts, although I do
wear—

Mr. STIVERS. It looks like a nice t-shirt. Could you hold it up a
second, please?

Ms. WATERS. Excuse me.

Mr. STIVERS. So, okay, could you try to put it on? What size—

Mr. CORDRAY. I dressed in my normal uniform today and I am
reluctant to deviate from—

Mr. STIVERS. Does it look like a big t-shirt or a small t-shirt?

Mr. CORDRAY. It looks to me like a small t-shirt.

Mr. STIVERS. It is a small t-shirt. That is a size 2T t-shirt, com-
pliments of Sam Stivers.

Mr. CORDRAY. Two teen?

Mr. STIVERS. 2T, compliments of my son, 2T. He is—

Mr. CORDRAY. What does that mean?

Mr. STIVERS. It means he is a toddler.

Mr. CORDRAY. Okay, got it.

Mr. STIVERS. And so it means you wouldn’t fit in it. So the two
ways you could fit in that are go on a massive diet and restrict
yourself, which is what a lot of our community financial institu-
tions are doing to make themselves smaller to serve their clients
less; or they could strain the t-shirt and break the t-shirt, the t-
shirt being the regulation.

That is the problem you are putting folks in. So I would ask you
to take a look—

Mr. CorDRAY. Could I have a moment?

Mr. STIVERS. You can in a second. I will give you time.

And take a look at your authority. You talked earlier about your
authority. You took your authority seriously in another realm when
you were talking to one of my colleagues and said, “We take our
authority very seriously.”

Take your authority under 1022 seriously, too. So what are you
going to do about that? And I will give you about 20 or 30 seconds
to tell me what you are going to do to help these folks under—and
you admitted you haven’t read it, so you probably can’t tell me
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what you are going to do, but I guess I will ask you, are you going
to read it and take this seriously? Could you answer that question?

Mr. CORDRAY. Sure. But let me also talk about the, because, for
example, CUNA, they have economists on staff who actually
present facts and reports and then they also write certain opinion
pieces that don’t jibe with the facts.

Credit union membership last year after 4 years of the CFPB is
at a new all-time high in the Nation. That is good news, I think,
but it is not consistent with this notion that we are killing credit
unions.

Credit unions’ share of the mortgage lending market, where sup-
posedly our rules are stifling them and driving them out of busi-
ness, 1s at its highest level than it has been for the last 20 years
of keeping track. They are doing better in a marketplace that re-
wards responsible lenders.

It is also the case that we have contoured our rules in ways that
give advantages or give differential treatment to smaller lenders,
whether community banks or credit unions, because that is con-
sistent with the data coming out of the crisis that they had lower
defaults than other lenders. They should be able to continue their
gelat}ilonship—lending model, and our rules have provided specifically
or that.

We will continue to think about those things on a case-by-case
basis, but this argument that everybody is being driven out of busi-
ness, they are stopping products, they can’t fit into a 2T toddler t-
shirt, isn’t consistent with the HMDA data, which shows that total
mortgage lenders—numbers of mortgage lenders were up last year,
that credit union membership is at all-time highs, and that credit
union mortgage lending in particular has increased its share of the
market at the expense of large banks. So let’s deal with the facts.

Mr. STIvERS. And I have given you a little time, and I would like
to reclaim my time and tell you the problem is the number of small
credit unions is going down because your regulations are making
it difficult for small credit unions.

Mr. CORDRAY. No.

Mr. STIVERS. They are having to merge, and I had it happen in
my district.

Mr. CORDRAY. Yes.

Mr. STIVERS. Three credit unions merged into one bigger credit
union because of the regulatory burden. We are seeing it all over
this country. The same thing with small banks.

And the regulatory climate is speeding it up. It is not the only
cause, but it is speeding it up. And please use your authority—

Mr. CorDRAY. Congressman, it has been happening since the
1920s.

Mr. STIVERS. Use your authority—

Mr. COrRDRAY. There is nothing specific about Dodd-Frank that
is changing—

Chairman HENSARLING. The time of the gentleman has expired.

Mr. CORDRAY. —what has been happening since the 1920s.

Chairman HENSARLING. The Chair now recognizes the gentlelady
from Ohio, Mrs. Beatty.

Mrs. BEATTY. Thank you, Mr. Chairman, and Ranking Member
Waters.
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And thank you, Mr. Cordray, for being here today.

There are some benefits in being last. You get to hear all of the
information, good or bad—

Mr. CORDRAY. I notice you actually sit through the entire hear-
ing—

Mrs. BEATTY. I do.

First, let me just say how proud I am that you are from Ohio,
and certainly I associate myself with all of the words that have sa-
11}11ted you protecting those folks we need to protect, which is in your
charge.

Let me also say that we have not talked about the billions of dol-
lars that you and your agency have been able to recover for those
who have been wrongly defrauded.

Now, there are a lot of controversial issues here today, and I
have been a part of some of it. But what is amazing to me, being
a Black woman, is how we talk about protecting consumers, and we
pick and choose when we want to use the words “disparity” and
“discrimination.” And sometimes for me it has seemed very polit-
ical, that people are using it—whether it is you, whether it is Presi-
dent Obama, whether it is anybody who is helping those folks who
look more like me.

I have looked on website pages of some of my congressional folks
here, and it is all about destroying you; it is all about racism. But
we only seem to do it when we are protecting those folks.

Now, here is what I think, and I am trying to look at both sides.
So if we take one of the most controversial votes that—for me, and
I am all with you. I am supportive. But here is my issue: I think
we have wasted a lot of time in here—a lot of time arguing without
resolve. And I was always taught if you complain, you should have
a resolution.

So if we take the House bill that came up that we had Black
dealers who were against it; we had dealers who let’s say were
more majority but there were some minority in there who were
supportive of it. But here is a wonderful document.

And I think we all have it. Mr. Chairman, I would like to enter
it into the record.

Because it is about what you do.

Chairman HENSARLING. Without objection, it is so ordered.

Mrs. BEATTY. And it talks about fair credit compliances. All
three. You can take the Black folks; you can take the White folks;
you can take the combination. They all signed off on this document.

So then we get this legislation that we are all in a tiff about, and
the legislation really doesn’t resolve the problem, so whether you
are for it or against it it doesn’t make any sense because here is
the issue that I am going to allow you the last half of my time left
to answer.

When I think about those African-Americans and minorities who
walk into a dealership, do I think some of them are discriminated
against? Yes. I think some of the people who walk in this room who
look like me are discriminated against because of all the stereo-
types that we all know about and, unfortunately, we have heard in
this room.

Now on the other side, do I think somebody walks in a dealership
that looks like me and is not discriminated against or they don’t
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automatically get a higher rate? What is the difference? It might
just be that I was more aware, had a better credit score.

Nobody is talking about the real systemic issues and the prob-
lems. Because we can’t change the color that you go in, but we
need to make sure that we put practices and things in place that
is beyond names and zip codes.

But here is the other thing: If we start together on financial lit-
eracy, the seventh State in this United States, you have done more
than any single person on financial literacy in that State. So my
question is, we create Dodd-Frank—and I am all for Dodd-Frank;
I wasn’t here—there isn’t a part of the Dodd-Frank legislation that
talks about real financial literacy.

And we are not doing enough in this committee, that is charged
with looking at the banking industries, looking at the financial in-
dustries, looking at the credit union industries, but we are not talk-
ing about a program, even from the minority dealers in their letter
to me it said we are not dealing with the real issue of the trans-
parency of the people’s credit, and we are not coming up with any
legislation.

So Dodd-Frank mandates that the CFPB’s Office of Financial
Education shall—not maybe think about it—shall develop and im-
plement a strategy to improve financial literacies of consumers,
okay? It doesn’t say consumers who go into a candy store, so that
means a consumer who goes into a automotive dealership. They
have to have financial counseling; they have to have information to
assist with the evaluation of a credit product—let’s say that prod-
uct is a car—and the understanding of credit histories and scores.

Lastly, I had a Member—an African-American person tell me
that they got that high interest rate, and thank God they did be-
cause they could go to work, they could have a car, and they could
feed their family. And I'm sorry I don’t have enough time for you
to answer, but—

Chairman HENSARLING. The time of the gentlelady has expired.

The Chair now—

Ms. WATERS. I ask unanimous consent to enter into the record
the letter from the National Association of Minority Automobile
Dealers.

Chairman HENSARLING. Without objection, it is so ordered. And
Members are reminded that they are all allowed to insert items
into the record under general leave.

Ms. WATERS. The National Association of Minority Automobile
Dealers is not in support of H.R. 1737.

Chairman HENSARLING. The Chair now recognizes the gentleman
from South Carolina, Mr. Mulvaney.

Mr. MULVANEY. Thank you.

I want to follow up on some of the discussions that Mr. Neuge-
bauer from Texas had with you about the interplay between Fed-
eral regulation and State regulation. I think Mr. Neugebauer was
asking you specifically about some of your proposed rules on short-
term what people call payday lending and how it interacts with
State action in the same field.

During your questioning—and I am—seriously, despite what you
may think, I am—in this particular circumstance I am not trying
to put words in your mouth. But I think Mr. Neugebauer—
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Mr. CORDRAY. I always take your comments at face value and lis-
ten close—

Mr. MULVANEY. Mr. Neugebauer asked you which States had
failed to protect consumers, and I think in a back-and-forth you
said all 37 who have failed to I think do something to—all 37 that
still allow payday lending, or that haven’t banned payday lending?
So I will ask the question again, and see if we can get a clean an-
swer.

In your research as you have prepared to produce these new
rules on short-term lending, which States have you determined
have failed to protect their own consumers?

Mr. CORDRAY. So again, and maybe I wasn’t clear in trying to re-
spond to the question before, that is not how we approach the
issue. It is not my job to control States or tell State officials what
to do. It is my job—

Mr. MULVANEY. Great. Let’s stop right there. That is fine. Let’s
take that and go down a different road then.

Mr. CORDRAY. But it is my job to look at what kind of harm is
occurring in the marketplace and potentially look at ways to inter-
vene to address certain predatory practices of lenders.

Mr. MULVANEY. All right. Is it fair to assume, then, that if you
promulgate a rule that is more protective of consumers than a
State has made, that you deem that State not to be adequately pro-
tecting consumers?

Mr. COorRDRAY. We will not seek to occupy the field and exert pre-
emption in that manner. I think it wouldn’t be consistent with the
Dodd-Frank Act.

What we will do is if there is a Federal policy intervention—and
again, this is not yet determined at this point—that will coexist
with State regulations and authority just as it does in the field—

Mr. MULVANEY. Now, you do intend to preempt.

Mr. CORDRAY. —in other fields of law.

Mr. MULVANEY. Let’s be clear and be honest: You do intend to
preempt State law in certain areas.

Mr. CorDRAY. No, I don’t think we intend to preempt State law.
I think that what will happen is—

Mr. MULVANEY. I am just using your words, Mr. Cordray, in your
letter of February 11, 2016, to my office—I asked you about this
particular issue and you said, “Among the Bureau’s goals is to en-
sure that consumers are offered certain minimum protections no
matter where they are located or whether they receive their loans
from storefront or online lenders. State laws that afford consumers
greater protection would not be preempted by a Bureau regulation
on small-dollar lending.”

The obvious implication to anybody who speaks the English lan-
guage is that States that offer consumers less protection will be
preempted. This is your language.

Mr. CORDRAY. I don’t know, maybe you are drawing that conclu-
sion. What I would say is, as is true in securities law, as is true
in antitrust law—I worked with these laws as a State attorney gen-
eral—State and Federal law coexist.

Mr. MULVANEY. The SEC comes in here and the SEC gets money
from us. The SEC has an entirely different oversight.
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You are different. You don’t get appropriations from us; you don’t
have the same level of oversight. You are your own thing, so you
cannot compare yourself to the SEC.

Let me ask you this—

Mr. CORDRAY. I wasn’t comparing—

Mr. MULVANEY. Your home State has acted in this area. Your
home State, I think the last time they looked at short-term lending
was in 2009. They have done it over the course of the last 10 or
15 years.

They have not provided a cooling-off period between transactions;
your proposal requires 60 days. I will ask you, sir, who knows bet-
ter how to protect consumers in the State of Ohio: the people of
Ohio or the CFPB?

Mr. CorpDRAY. What I would say is policymakers, as I was, for
the State of Ohio do their best to protect the citizens of Ohio. Pol-
icymakers at the Federal level who are given—

Mr. MULVANEY. Have they failed in this circumstance?

Mr. CORDRAY. Policymakers at the Federal level who are given
authority by Congress, as the CFPB has been given authority by
Congress, do their best to protect people nationwide. The two coex-
ist together.

Mr. MULVANEY. The last time that Ohio addressed this issue was
in 2009. You were the A.G. in 2009. If you were the A.G. today in
Ohio and the CFPB made a rule that preempted Ohio law, would
you defend the Ohio law or would you acquiesce to the Federal pre-
emption?

Mr. CORDRAY. I have been engaged in issues of preemption going
back to when I was solicitor general of Ohio in 1993-1994, and I
have addressed them on both sides of the issues over the years—

Mr. MULVANEY. Wonderful resume. What is the answer to my
question?

Mr. CORDRAY. —and so it would very much depend on what cir-
cumstances we were talking about.

Mr. MULVANEY. This one.

Mr. CORDRAY. Okay.

Mr. MULVANEY. Ohio passes a law that says there is a 2-day wait
period; the CFPB passes a regulation saying there is a 60-day pe-
riod. Will you defend Ohio law against Federal regulation?

Mr. CORDRAY. That is entirely hypothetical.

Mr. MULVANEY. No, you want to be governor.

Mr. CORDRAY. We don’t even have our proposal here.

Mr. MULVANEY. Can you actually say the words, “The people of
Ohio know better how to protect consumers in Ohio than the
CFPB?”

Mr. CORDRAY. The people of Ohio are also people of the United
States. They have a dual capacity. That is—

Mr. MULVANEY. You can’t say those words, can you?

Mr. CORDRAY. —true of our system of federalism.

Mr. MULVANEY. Are you capable—do you believe that statement?

Mr. COrRDRAY. Do I believe what statement?

Mr. MULVANEY. Do you believe that the people of Ohio—

Mr. CORDRAY. People of Ohio are also people of the United
States.
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Mr. MULVANEY. —are better suited to protect consumers in Ohio
than is the CFPB? Do you believe that statement to be true?

Mr. CORDRAY. That is a very general statement and I don’t know
what exactly that means.

Mr. MULVANEY. Fair enough. Thank you.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from California, Mr.
Sherman.

Mr. SHERMAN. I think the gentleman from South Carolina is mis-
using the word “preempt.” To preempt means to prevent the State
law from being effective. To supplement means that you have to
obey the State law and you have to obey the Federal law.

Mr. MULVANEY. Will the gentleman yield for a brief—

Mr. SHERMAN. I'm sorry. I only have 5 minutes.

If the Chair will yield me additional time, I will yield.

Chairman HENSARLING. The Chair will yield an additional 30
seconds.

Mr. SHERMAN. I will yield the gentleman 30 seconds.

Mr. MULVANEY. We had this discussion last time when Mr.
Cordray was here. My State has a law that has a 2-day waiting pe-
riod. They are proposing a regulation that is a 60-day waiting pe-
riod, and my question is doesn’t, thus, the Federal regulation pre-
empt State law? And I think you would agree that it would.

Mr. SHERMAN. No, I would not.

Reclaiming my time, if the Federal law requires me to wear a
belt and the State law requires me to wear suspenders, I will com-
ply with both laws. If you take the position that the State legisla-
tors are in the position to provide consumer protection, then you
should repeal Dodd-Frank, as I am sure—or at least these provi-
sions of Dodd-Frank, as I am sure has some support on your side
of the aisle.

When we passed the law establishing the CFPB, we decided that
in addition to following State law, which might provide a 2-day pe-
riod, there could—there will also be an additional Federal law. Now
you can say that a State that decides to have no regulation in a
financial area has made a conscious decision that is the best policy
for that State. But we passed a Federal law to say that there will
be standards.

Preempt is when you tell a company they don’t have to comply
with State law. Supplement is when you say you have to comply
with the State law plus you must comply with the Federal law.

Mr. Cordray, thank you for all you do. Part of what you do is
coming here to Congress so that we can comment on what you do
and perhaps help you do an even better job.

Mr. CORDRAY. And I think I just learned from you a little bit, so
I appreciate that.

Mr. SHERMAN. Okay.

Now, as to Mr. Stivers’ letter, there are some who say that letter,
signed by many of us—and I want to say I signed the letter and
I am a step ahead of you, I have read the letter. It does cite code
section 1022(b)(3) and quotes it accurately, and some have said,
“Well, therefore it is in favor of exempting some of the smaller in-
stitutions,” so toddlers wouldn’t be wearing shirts at all.
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But in fact, it—what it calls for is look at each regulation, deter-
mine whether you can have a one-size-fits-all regulation—buy hats
and one-size-fits-all, or shirts need to be tailored to the right size.
And the only ask in the letter is to be sure that your regulations
don’t have unintended consequences, and the specific focus is that
when you write a regulation and you would want a different regu-
lation or a different approach for smaller institutions that you have
a portion of the regulation applicable to smaller institutions.

Mr. COrRDRAY. That is sound advice, and it is something we will
continue to try to heed, yes.

Mr. SHERMAN. And there may be individual circumstances where
we bring to your attention—

Mr. CoOrDRAY. And we will be glad to take input on that in par-
ticular issues, yes.

Mr. SHERMAN. We talked a couple of days ago. You have urged
financial institutions to use text messages, and thank you for say-
ing you will go to the FCC and make sure that the FCC will allow
financial institutions to use text messages. If I can get a text mes-
sage from my bank telling me I am about to overdraft my account,
I will pay my phone company a nickel to get that information.

I want to focus on TRID. These are complicated regulations.
They are particularly complicated for smaller financial institutions.

I want to commend you for having the hold-harmless period. And
institutions would like to get more written guidance as to how to
apply the regulations and what remediation steps they should take
when remediation is necessary.

We have talked about the hold-harmless period continuing, and
I think you should continue the hold-harmless period at least until
you can issue the interpretations necessary to provide written guid-
ance.

Mr. CORDRAY. That may not go on forever, but we will continue
to be very attentive to the industry, and we have encouraged them
to bring us their prioritized items for consideration.

Mr. SHERMAN. At least as long as it takes to answer the ques-
tions that have emerged in the first 4 months. Obviously, some
newer question could come up.

And finally, as we have talked, the regulations require an inac-
curate statement as to the cost of title insurance in those States
like California, where there is a buyer’s policy and an owner’s pol-
icy and you get a discount on the owner’s policy when you get the
lender’s policy.

To correct the record, there is a lender’s policy and there is a
buyer’s policy.

I yield back.

Chairman HENSARLING. I was actually reminded that I gave you
an extra 30 seconds, so you have 14 seconds to—

Mr. SHERMAN. Oh. Thank you.

Chairman HENSARLING. —go to town.

Mr. SHERMAN. So in any case, Mr. Cordray, you will be looking
to make sure that the regulations deal with a situation where there
is a stated price for the policy the buyer of the home is going to
pay for, but there is an automatic discount that, once disclosed, is
the net price that the buyer—
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Mr. CorDRAY. I know that is an issue that has been under active
consideration during the rulemaking process and, I believe, since.

Clcllairman HENSARLING. The time of the gentleman has now ex-
pired.

The Chair now recognizes the gentleman from Georgia, Mr.
Westmoreland.

Mr. WESTMORELAND. Thank you, Mr. Chairman.

Director Cordray, on data security, what system do you use to
dete}?rmine if somebody is fulfilling their commitment on data secu-
rity?

Mr. CORDRAY. There are a number of procedures that have been
developed and actually really enhanced in the Federal Government
over the last several years. The Federal Government has had some
problems in this area, and the private sector has had many prob-
lems in this area. It is something that I think we are all very at-
tentive to. Nothing would more discredit—

Mr. WESTMORELAND. What standard do you use if you are going
to go out and evaluate a company and possibly fine them for not
having the—

Mr. CorDRAY. Oh, I see. I thought you were talking about our
own data security.

We are using the standards that we understand to be common
in the industry. We are using the standards of best practices at dif-
ferent institutions.

Mr. WESTMORELAND. What standard would that be?

Mr. CoRDRAY. We are taking some guidance from the Federal
Trade Commission, which is ahead of us on this issue. We just had
an enforcement, actually, against Dwolla in this area.

Mr. WESTMORELAND. What did you use for that enforcement?
What standard did you use for that?

Mr. CORDRAY. What we did was we do—whenever we engage in
an enforcement matter we open an investigation, took a look at
their own security protocols, whether they were being followed.

By the way, that is the first thing: Whatever security level or
threshold you are talking about, one is whether it is there on paper
but two is whether it is actually being followed. If it is not being
followed then you have a problem. That is one of the things that
we thought we found—

Mr. WESTMORELAND. But what standard do you use for the
CFPB?

Mr. CORDRAY. Again, we are looking at all of the standards in
Ehe industry and attempting to adapt to them. If you want me to

ave—

Mr. WESTMORELAND. So you don’t have a standard now?

Mr. CorDRAY. If you want me to have my staff follow up with
you on some of the details of that—

Mr. WESTMORELAND. I would just like to know what standard
you are using because—

Mr. CORDRAY. I am not myself an expert in that area, but we
could certainly inform you better—

Mr. WESTMORELAND. Okay. You stated that consumers entrust
companies with significant amounts of sensitive personal informa-
tion, and it is crucial that companies put systems in place that pro-
tect this information. I am assuming you think it is just as critical
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for the CFPB to protect this information that in your statement
you said consumers entrust with companies, but the CFPB has a
lot of information that the consumer would normally give to a cred-
it agency. Is that true?

Mr. CorDRAY. I would say two things about that. Number one,
I do think it is fair to hold us accountable for the security of data
that we have.

But number two, the data that we have typically is anonymized
and it is de-identified and it cannot identify either you or me, so
it is less risky than the kind of data you are talking about private
companies having, which tells all about you and all about me and
it is very clear who is being identified there. That is much more
risky. If they get my credit card information or yours, we can be
defrauded; we can have our—

Mr. WESTMORELAND. So you think private companies’ informa-
tion is much more—the information is much more risky than
yours?

Mr. CORDRAY. It is more risky because it is personally identified
there, and that is typical. They are using it to market to you and
me.

Mr. WESTMORELAND. Okay.

Mr. CORDRAY. Our data is not of that kind.

Mr. WESTMORELAND. Who has tested your data security system?
What company has tested it?

Mr. CorDRAY. The folks in the Federal Government who deal
with this across all agencies set standards, and they have now en-
hanced the standards and improved the standards that we are all
seeking to meet. And I think we are all trying to keep up with the
practices—

Mr. WESTMORELAND. I know that, but who tested your security
of your data?

Mr. CORDRAY. Again, our L.T. group could come and give your of-
fice a briefing if you want to know the details—

Mr. WESTMORELAND. Well, no, I just want to know who tested it
because you mentioned all the information that is available to
other people and that you don’t have that much information. I just
want to give you a little rundown—

Mr. CorDRAY. No. I said we have a different kind of information.
We don’t have information that is identified by you or by me; it is
anonymized information for the most part.

Mr. WESTMORELAND. Okay. I just know that in your system you
have the borrower or co-borrowers’ information of the name, ad-
dress, zip code, telephone numbers, date of birth, race, ethnicity,
gender, language, religion, Social Security, education, military, em-
ployment records, financial account numbers, financial events in
the last few years, life events in the last few years, mortgage infor-
mation, current balance, current monthly payment, delinquency
grid monthly payment, refinanced amount, bankruptcy informa-
tion, credit card account numbers, credit amount, loan balances,
past-due amount, minimum payment requirements, high-balance
amount, charge-off amount, second mortgages, household composi-
tion, single male, single female, presence of children by various age
categories, number of wage earners in the household, household in-
come, property attributes, number of bedrooms, bathrooms, square
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footage, light size, year built, age of structure, units in the struc-
ture, most recently assessed value, longitude, latitude, census block
track, date purchased, origination date, acquisition. Do you think
this is really—

Mr. CORDRAY. So I am not sure what data you are talking about.
What particular data are we talking about—

Mr. WESTMORELAND. This data is given to you and is supposedly
in your records—from the National Mortgage Database.

Mr. CORDRAY. What are we talking about, the mortgage market?
hWe gvere talking about credit card—what are you talking about

ere?

Mr. WESTMORELAND. It is data that is in your system, and I
think that we need to know how it has been protected—

Mr. CorDRAY. I would be glad to have my folks follow up with
yours—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair wishes to advise all Members that votes are expected
somewhere between 1:00 and 1:20. I expect to clear the Members
in order in the queue, and we will adjourn once votes are roughly
5 minutes out. We will not ask our witness to come back, but in-
stead we will adjourn at that time.

The Chair now recognizes the gentleman from Illinois, Mr.
Hultgren.

Mr. HULTGREN. Thank you, Mr. Chairman.

Director Cordray, as you know, the committee has at length
raised concerns with the guidance the Bureau issued in 2013,
which it dubiously claimed is a simple interpretation of its author-
ity under ECOA, despite explicit language and intent in Dodd-
Frank to exclude automotive lending—

Mr. CORDRAY. Are we talking about—

Mr. HULTGREN. —from the Bureau purview.

We have also taken issue with the disparate impact theory and
the questionable methodology used by the CFPB to administer it.
This is also a major concern for my automobile dealers in my dis-
trict and also all across Illinois.

You have now relied on disparate impact theory of discrimination
under ECOA in at least three separate enforcement actions against
businesses that underwrite auto loans. I suspect that what you are
doing is extending the Supreme Court’s holding in the Inclusive
Communities case, but that case dealt with the Fair Housing Act,
not ECOA, and that decision rested primarily on the unique con-
grggk)nal history of FHA—history that is plainly inapplicable to
E .

I wondered if you could spell out in detail the specific legal basis
on which the CFPB is pursuing ECOA enforcement actions using
disparate impact?

Mr. COrRDRAY. I believe there was considerable hope among a lot
of the industry that disparate impact would be disapproved by the
Supreme Court. By the way, I understand there is interesting
news: We have a new Supreme Court nominee this morning.

And that was a challenge that was raised in the Inclusive Com-
munities case that you referenced and, in fact, the Supreme Court
resoundingly upheld disparate—

Mr. HULTGREN. That was an FHA case, right?
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Mr. CORDRAY. That is correct. That—

Mr. HULTGREN. This is an ECOA case, right?

Mr. CORDRAY. Yes, but—

Mr. HULTGREN. Very different. Very—

Mr. CORDRAY. No, I don’t think—

Mr. HULTGREN. No, it is very different.

Mr. CORDRAY. I don’t think so.

Mr. HULTGREN. —very specific requirements that we have
there—

Mr. CORDRAY. I think the two—

Mr. HULTGREN. —were laid out, housing—fair housing, the—but
you are, I think, extrapolating something that we just can’t find
any rationale for.

Mr. COorRDRAY. Two laws have been applied hand-in-glove for dec-
ades—

Mr. HULTGREN. ECOA specifically had exemptions for this, and
yet you are using that.

Mr. CORDRAY. —mortgage market and they work together in
the—

Mr. HULTGREN. To me, the sense that we have is you are just
pulling this out of nothing because there is an agenda that is being
pushed.

Mr. CORDRAY. No, no. That is—

Mr. HULTGREN. Let me—

Mr. CORDRAY. Look, again—

Mr. HULTGREN. Let me just move on—

Mr. CorDRAY. —if that had been upset we wouldn’t be enforcing
the law. But we—

Mr. HULTGREN. We talked a little bit about HMDA, and I want
to ask you specifically about some concerns—privacy concerns. My
colleague from Georgia, Mr. Westmoreland, raised some issues of
the amount of data that you already have—specific data on individ-
uals.

And all of us have concerns of the Federal Government, I think,
showing incredible weakness of being able to protect the privacy of
our citizens. I hear it all the time from them.

The recently finalized HMDA rule is especially concerning to me
because it looks like it is not enough. All the information that Mr.
Westmoreland had listed off, item after item after item, and now
it looks like the CFPB is looking for more private information that
I question if it is safe.

Section 1094 of the Dodd-Frank Act, which made changes to
HMDA, also required the Bureau to develop regulations that “mod-
ify or require modification of itemized information for the purpose
of protecting the privacy interests of the mortgage applications or
mortgagors that is or will be available to the public.”

In a footnote to the final HMDA rule in October 2015 the Bureau
states that, “Based on its analysis to date, the Bureau believes that
some of the proposed new data points may create privacy concerns
sufficient to warrant some degree of modification, including redac-
tion, before public disclosure.” However, the Bureau is only pro-
viding opportunity to comment on the balancing test for consumer
privacy, not the actual data made public by FFIEC.
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In a 2005 speech, former Federal Reserve Board senior advisor
Glenn Canner raised concerns about HMDA privacy risks, noting
that, “Approximately 95 percent of loan records are unique, mean-
ing loan amounts and census tracks can be attributed to a single
person. With a cross match to private lien transfer records, one can
identify these individuals in 95 percent of the cases.”

Shouldn’t the Bureau proceed with extreme caution before final-
izing any policy that would direct FFIEC to publish additional con-
sumer information, even if steps are taken to anonymize it?

Mr. CorDRAY. Thank you for the question. As you pointed out,
and I think you should be pleased, we are approaching this issue
of the privacy issues very sensitively and we have engaged in a fur-
ther notice and comment process on that—

Mr. HULTGREN. I am not pleased, and my consumers are not
pleased, my banks are not pleased, because they have seen breach
after breach after breach by the Federal Government. Mr. West-
moreland asked, “Who is the company that is looking at it?”

You said there isn’t one, basically. It is internal.

Mr. CORDRAY. No, no, no. That is not what I—

Mr. HULTGREN. We have seen failures over and over again, and
no my concern with HMDA is that you would be getting more infor-
mation. It is stated by people in the Administration saying that
this does identify people, that 95 percent chance as you are looking
through this we can know exactly who it is even if it is
anonymized.

I don’t think it is enough. My citizens are concerned. And now
you are adding more requirement of getting more private informa-
tion of my citizens.

I think it is wrong. I think you ought to—all of us ought to pro-
ceed with extreme caution. To me, the least you could say is, “Yes,
we will proceed with extreme caution.”

I yield back.

Mr. CorDRAY. We will proceed very carefully in this area, yes.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Colorado, Mr.
Perlmutter, for 5 minutes.

Mr. PERLMUTTER. Thanks, Mr. Chairman.

Mr. Cordray, thank you for being here. Thanks for your service
to the United States of America. Thanks to the people that you
lead in the agency.

And as I have said to you many times, being a regulator, you are
never anybody’s best friend. And that is not your job and that is
not what you are supposed to be.

But you are supposed to be looking out for the good—the best in-
terests of the people within the jurisdiction of your agency, and I
thank you for doing that in so many different ways.

You and I have disagreed on auto lending issues and auto dealer-
ship issues from time to time, but in a civilized, I think, and a re-
spectful way.

I was very disappointed to learn the other day about the deposi-
tion taken of one of your staff—one of your lead staff. I don’t think
that was appropriate, and I wanted to say that for the record. That
kind of thing can happen in court if it needs to be. Depositions
under the oversight of a judge, okay, that is how our system works.
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And I am just saying this, you take it or leave it as you choose,
that I would hope that the agency keeps a dialogue open with the
auto dealer industry in the hopes that there is some kind of com-
mon ground that can be reached without them continuing to pur-
sue a legislative approach but that there actually be some kind of
an—something that is valuable for consumers, does our best to root
out discrimination, respects due process.

Good luck. I just ask you to keep the line of communication open.

Mr. COrRDRAY. I appreciate that.

And, of course, we had difficulty initially because we tried hard
not to be reaching out to auto dealers to be respectful of our juris-
dictional lines. We came to learn eventually they were interested
in talking to us; they continue to be interested in talking to us on
various issues, and we therefore have been willing to respond to
them in kind.

Mr. PERLMUTTER. And I thank you for that, and I would like
you—I just ask that you keep the lines of communication open.

Mr. COrRDRAY. Yes. All right.

Mr. PERLMUTTER. To see if there is some kind of resolution short
of legislation or lawsuits all the time, okay?

And I just want to thank you for all the other things that you
have been working on, whether it is mortgages or credit cards or
the like. Because we, the Congress, in Dodd-Frank—and I know
many of my friends on the Republican side, they don’t like a lot of
the provisions in Dodd-Frank, and okay, fine, but we had a lot of
problems going into the 2008 collapse of the financial sector, and
a lot of it had to do with respect to consumer lending and consumer
matters. And that is obviously the mission of the agency, to deal
with those kinds of things.

. So I didn’t have anything specific I wanted to ask you. If you
ave—

Mr. CORDRAY. Yes, if I could just—

Mr. PERLMUTTER. —anything you would like to talk about?

Mr. CORDRAY. Yes. There was a point made earlier that I think
is inaccurate and misguided, that somehow our rules have pushed
the mortgage marketplace into the GSEs. The reality is that the ir-
responsible lending that precipitated the crisis and blew up the
mortgage market and blew up the economy pushed most lending
now to GSEs and eliminated, destroyed the secondary financing
market, which has not yet recovered.

All of that preceded any of our rules, which didn’t even take ef-
fect until 5 years after that. So again, just to set the record
straight, there have been various statements today that I thought
were not consistent with the facts, and I will do my best to try to
set the record straight where I can.

Thank you.

Mr. PERLMUTTER. And actually, the record is more stark than
you just stated, that in 2008, 2009, 2010 the only entities buying
loans in the secondary market were Fannie Mae and Freddie Mac.

Mr. CORDRAY. Yes.

Mr. PERLMUTTER. There was no secondary market, okay? So, ev-
erybody can go into their rhetoric and their hyperbole—

Mr. CorDRAY. That is right. It blew up. It destroyed itself
through very irresponsible behavior.
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And by the way, another comment I saw the other day was that
the Federal Reserve had kept interest rates too low leading into
the housing crisis, and as I looked back at it, the interest rates
were between 4 and 5 percent during that period. I am not sure
how high people wanted them to be, but again, the timing on that
is not accurate to the facts.

Mr. PERLMUTTER. The last thing I would say, and just to remind
everybody, you are an agency of the Federal Government. You have
a lot of power, and however you exercise that power, we all expect
you to do it judiciously. I think you have done that, but it is always
something that has to be in the forefront of the minds of you and
your members of your agency.

Mr. CORDRAY. Yes, and it is power conferred on us by Congress.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Pennsylvania, Mr.
Fitzpatrick, chairman of our Terrorism Finance Task Force.

Mr. FrrzpATRICK. I thank the chairman.

Mr. Director, over here on the right. I just want to follow up on
the issue raised by my friend, Mr. Perlmutter, on indirect auto
lending.

Mr. Director, would you acknowledge that some borrowers, cus-
tomers in the indirect auto lending area who have good credit have
ended up paying higher interest rates and higher fees as a result
of the approach of the CFPB and the enforcement actions that you
have brought? Is that possible that people with good credit who
otherwise would have had a lower rate, lower costs, whose costs
have been increased?

Mr. CorDRAY. What I know our investigations found was that
there were many people with good credit—

Mr. FirzPATRICK. Well, I—

Mr. CORDRAY. —who belong to different minority groups who
were being charged more for their loans than White borrowers.

Mr. FITZPATRICK. But were some individuals of any racial or eth-
nic background who have good credit, did they pay higher rates
and higher fees as a result of the approach and the enforcement
action? Is that possible?

Mr. CORDRAY. I have heard different views about that.

Mr. FITZPATRICK. But it is possible. You would acknowledge it is
possible?

Mr. CorDRAY. I have heard different views about that. It de-
pends in part on what the response to enforcement actions are.

Mr. FIiTZPATRICK. Based on what you have heard, is it likely that
has happened?

Mr. CORDRAY. I wouldn’t say that.

Mr. FirzPATRICK. You think it probably has not happened?

Mr. CORDRAY. I just wouldn’t say whether it is likely or not. It
depends very much on the individual responses of individual lend-
ers.

Mr. FITZPATRICK. Mr. Director, I want to get into an area—I had
some very small community banks that I visited with yesterday,
and they are from Bucks County, Pennsylvania. And it has to do
with the subject of overdraft fees.

There are a lot of us who have concerns that the rulemaking is—
of your Bureau is limiting the ability of small community banks to
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serve their customers and to provide real choices to their cus-
tomers. And those customers could be individuals or small business
owners. And these are sometimes customers who would otherwise
seek out riskier nonbank alternatives, which is what I think we all
collectively want to see them avoid.

In regards to the overdraft fees—and I am told that you are look-
ing at a rule and a rule is being formulated now on this issue at
the Bureau. Is that correct?

Mr. CorDRAY. We are working on that, yes.

Mr. FITZPATRICK. And when is that expected to be released?

Mr. CORDRAY. I think we have said that the proposed rule, which
will, again, be subject to considerable comment, I am sure, and a
public notice process, will be released this spring.

Mr. FirzpATRICK. This spring. So this particular bank that I met
with yesterday wanted me to posit to you—she suggested that I ask
the CFPB whether you have any willingness to de-identify data,
which is something you were just talking with Mr. Westmoreland
about, and release it to the public so that banks and financial insti-
tutions can interpret the data for themselves and can draw their
own conclusions.

Is that something you would be willing to do?

Mr. COrRDRAY. What kind of data are we talking about? For what
purpose? What are we—

Mr. FiTZPATRICK. The data that you are using to formulate the
role on overdraft fees.

Mr. CORDRAY. I'm sorry, on small-dollar loans or on overdraft?

Mr. FITZPATRICK. On any of it.

Mr. CORDRAY. I thought you were talking about small-dollar
loans when I said we were going to release a proposal this spring.
On overdraft we are not releasing a proposal this spring.

Mr. FITZPATRICK. You would be willing to release more of the un-
derlying data that forms the basis of your conclusions?

Mr. COrRDRAY. We issued a couple of different White Papers on
overdraft, if that is what you want me to address. Yes?

Mr. FirzrATRICK. What I would like you to address is to see if
you would be willing to release more information.

I have introduced a bill called the Bureau Research Trans-
parency Act, H.R. 3131. Are you familiar with that bill?

Mr. COorDRAY. Not particularly, no.

Mr. FrrzpATRICK. What the bill would do is it would require the
Bureau, when you make a report or recommendation or you issue
a rule, that you release the underlying data, which many times is
not released, so that, as I said in my first question, so that banks
can form their own conclusions.

Mr. CORDRAY. Yes. So let me speak to—

hMr. FITZPATRICK. So are you willing to release more of the data
that—

Mr. CorDRAY. Let me speak to circumstances where underlying
data is not released, because our orientation and our inclination is
to release as much data publicly as we can because we want people
to be able to do their own analyses, draw their own conclusions.
For example, that is why we have the public complaint database.

But some of the information we get is trade secret protected, so
although one institution might want to know more about it, an-
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other institution might feel affected or aggrieved or disadvantaged
if it is released—

Mr. FrrzpATRICK. This is my question, Mr. Director: If it is de-
identified and if it doesn’t fall within one of your exceptions—and
I would like to hear about those exceptions like trade secret—are
you willing to release all the data that underlies your reports—

Mr. CORDRAY. Okay, so again—

Mr. FITZPATRICK. —so that the reports are transparent, so that
banks and financial institutions can—and the public can draw their
own conclusions.

Mr. CORDRAY. Yes. It isn’t just whether it is de-identified; it
could contain confidential trade secret information. It may have
been obtained in such a way maybe we had to buy it from some
provider in which there were conditions that we weren’t able to ne-
gotiate away. It may be it was obtained through confidential super-
visory information from a particular institution, which would be
compromised if it were put forward—

Mr. FITZPATRICK. Mr. Director, my time has expired. Would you
be willing to just lay out all the exceptions to transparency on re-
leasing the data that you were going to give us today? Can you give
us that information in writing?

Mr. CORDRAY. I think I just kind of verbally laid out—

Mr. FITZPATRICK. You just did.

Mr. CORDRAY. —much of it.

Mr. FrrzPATRICK. Those are all the exceptions?

Mr. CorRDRAY. There may be others, but I think that is the sig-
nificant—

Mr. FITzZPATRICK. If there are others, please provide it in writing
to me. Would you—

Mr. CORDRAY. I would be happy—so if you are interested in this
here I would be happy to have our staff brief your staff and hear
from them about what they would like to know.

Mr. FitzPATRICK. Thank you, Mr. Chairman.

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Minnesota, Mr.
Ellison‘.

Mr. ELLISON. Director Cordray, your agency has been under at-
tack since its first day. I actually have a—I have something that
I would like to post on the screen right now if I can.

Powerful interests have opposed the agency’s every move. Many
call for the abolition of your agency, and I have a slide up there
right now. On the screen is an ad run by a secret group called Pro-
tect America’s Consumers.

And I have no idea who is running these ads on MSNBC in D.C;
I have no idea who is paying for them. We have seen some address-
es that lead us to conclude that they might be very, very powerful
interests, but we haven’t received the confirmation yet.

I was also angry at the deception in this ad and being quoted out
of context by this front group that I made my own YouTube video.

So, not everyone is an opponent of the work of the CFPB. In fact,
I want to congratulate the people here, the green shirts, who are
standing with the CFPB today. What you are doing is standing up
for consumer justice, and I think that is really excellent.
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So I don’t know if—was I planning on running my thing? Okay,
so this is my video setting the record straight that I have at all
times supported the CFPB, quite contrary to what the deceptive
Protect Consumers ad implied.

Then also, you may have heard in a public speech that was given
by our chairman yesterday on his vision of financial markets. I
would like to ask you some questions about some ideas that were
raised.

For example, do CFPB rules requiring lenders provide closing
cost documents to homebuyers 3 days before they buy their house
count as “regulatory waterboarding” of community bankers?

Mr. CORDRAY. I wouldn’t describe them that way, no.

Mr. ELLISON. And do you think that limited forced arbitration in
consumer and financial contracts is a “monument to arrogance and
the hubris of man?”

Mr. CORDRAY. I understand the proposal to be trying to imple-
ment authority and direction given to us by Congress.

Mr. ELLISON. And when we limit interest rates on small-dollar
loans to 36 percent for service members or act to prohibit lenders
for charging African-Americans higher rates of interest for car
loans, is that creating an “incomprehensible complexity of govern-
ment control?”

Mr. CorDRAY. I think Congress legislated that limitation to pro-
tect service members against being exploited while they are trying
to protect and defend our country. I think it is quite appropriate,
but again, that was congressional judgment.

Mr. ELLISON. It is a strange place to be against service members.

Anyway, when the CFPB requires lenders to tell buyers of manu-
factured homes that the loans they are being offered are more ex-
pensive compared to other options in the market, is that an exam-
ple of an “unaccountable, arrogant bureaucracy dragging us toward
the failed economy of a European-style social democracy?”

You don’t need to answer.

Mr. CORDRAY. I will. I think we are just trying to put consumers
in a position so they can make choices that they won’t regret later,
so that they can know what they really would want to know at the
time. That empowers consumers and promotes personal liberty.

Mr. ELLISON. It is fair to say that there—we don’t all agree on
this committee about the role of the CFPB, but I will say this: $11
billion turned back into the economy, in the hands of ordinary
working people, is pretty good.

On the screen is a recent monthly report of consumer complaints
about financial products made to your agency. Many experts decry
the financialization of the economy. They note that overcharges,
hidden commissions, arbitration contracts cost millions in wealth to
ordinary Americans.

And yet, one of the quotes in the chairman’s public speech was
quoting Kanye West’s statement that the only true freedom is eco-
nomic freedom.

Would you say that ensuring a fair financial marketplace actu-
ally furthers economic freedom for American people? Do people
have more wealth now that some of these costly schemes are
stopped? What do you think?



61

Mr. CorDRAY. I think that enforcing the law fairly promotes eco-
nomic freedom. It helps the free market work against a backdrop
of law and order and law enforcement.

And I think that this Bureau has proven itself to be not only pro-
consumer protection but also pro-consumers and pro-consumer op-
portunity. That is certainly how I see things.

Mr. ELLISON. And I would say being pro-consumer is being pro-
business, and I will tell you why. If you are an honest business per-
son trying to give a good product at a fair price, you are competing
against unscrupulous—

Mr. CORDRAY. I agree.

Mr. ELLISON. —competitors and they can beat you out. And that
hurts the marketplace; it doesn’t help it.

I—

Mr. CORDRAY. I agree.

Mr. ELLISON. —will yield back to the chairman.

Mr. CORDRAY. It happened in the mortgage—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from Florida, Mr. Ross.

Mr. Ross. Thank you, Mr. Chairman.

Mr. Cordray, you and I have discussed this before and I would
like to bring it up again. I, too, was in the Florida legislature; I,
too, have some experience in dealing with payday loans.

We had a terrible problem in Florida. We addressed that back in
the early 2000s.

We came out with a bill that I think has done a great deal of
good to eliminate the predatory lending, the bad actors, and, in
fact, make sure that the transaction has a duration between 7 to
31 days, cannot be greater than $500 dollars, and a processing fee
of no more than $5. There is a cooling-off period of 24 hours.

We have been able to, in the State of Florida under our regu-
latory scheme, reduce the use of online loans, which we don’t want
to see our consumers go to—that would eliminate any regulatory
control whatsoever—but we have been able to reduce it by 82 per-
cent since then. Would you not agree that Florida by far is the gold
standard when it comes to State regulation of payday loans?

Mr. COrRDRAY. I would not.

Mr. Ross. Why not? Is there another State out there better?

Mr. COrRDRAY. What I would say is I—

Mr. Ross. But is there a State out there better? There isn’t, is
there? And that is my point, Mr. Cordray, because, you see—

Mr. CORDRAY. I'm sorry, do you want me to answer the question
or—

Mr. Ross. Yes. Is there another State who has a better track
record than—

Mr. CorDRAY. What I would say is there has been analysis done
of the Florida model, and what it shows is these loans are still
being made at above a 300 percent rate of interest and they are
being rolled over an average of 9 times for many consumers.

Mr. Ross. And there is no State better, though. But let me ask
you this: Again, you are going to try to eliminate the demand,
thinking—eliminate the supply, thinking you are going to eliminate
the demand, which you are not.
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But let’s take your statistics up there. We have your monthly re-
port on payday loans—in fact, my colleague just before me had it
up there—and it shows that since its inception I believe that pay-
day loans have had complaints registered with your office of 1.5
percent since 2011 have been complaints of payday loans.

Now, that is not a significant thing, but when you think that 10
times that have been credit reporting agencies, and you are not
doing anything about that. Why are we focusing on an industry
that has a need in the market?

Now, let’s go back to Florida again—

Mr. CORDRAY. I appreciate the question. I am glad to lay out an
answer for you.

Mr. Ross. Go right ahead.

Mr. CorDRAY. For example, what we find is when we look at—
some of these complaints are simply misclassified. People think
they are complaining about debt collection—

Mr. Ross. You are misclassifying. You have the greatest re-
sources of any agency—

Mr. CORDRAY. No, no. I am saying that people are complaining
about debt collection. What we find is the incidence of payday loan
debt collection complaints is much higher than that for student
loans or auto loans.

Mr. Ross. Let me help you with the State of Florida again.

Mr. CORDRAY. So that needs to be counted in, as well.

Mr. Ross. Do you realize they had over 8 million—or right at 8
million payday loans in the State of Florida last year? Do you know
how many complaints they had registered with the Financial Serv-
ices Regulatory? 117.

Mr. CORDRAY. Let’s also look at debt collection complaints and
how many of them proceed from payday loans.

Mr. Ross. Do you know how much that is as a percentage? Two-
one thousandths of a percent.

By gosh, what relationship would be great if all you had is two-
one thousandths of a percent of complaints. We would have mar-
riages everywhere if we had that.

But what I am suggesting—

Mr. CORDRAY. You are sort of ignoring the point I am making,
which is—

Mr. Ross. —to you, sir, is you are not using logic and reason to
dictate what is going to be a policy that is forthcoming in spring.
Sunday is spring, so I anticipate there is going to be a report come
this spring, right, after Sunday? Can you give us a little trailer on
it?

Tell us what it is going to say about the payday loan industry.
Tell us how we are going to eliminate all the State regulatory envi-
ronments so that you have a company out there known as the Self-
Help Credit Union that is kind of assisting you because they want
to take over this market.

Are you familiar with the Self-Help Credit Union?

Mr. CorDRAY. I have no idea what you are talking about. I have
heard that allegation before.

Mr. Ross. You don’t know about the Self-Help Credit Union? Let
me ask you this—



63

Mr. CORDRAY. Some suggestion that they are trying to take over
this market is sort of beyond—

Mr. Ross. Yes or no: Are you familiar with the Center for Re-
sponsible Lending?

Mr. CORDRAY. Beg your pardon?

Mr. Ross. Are you familiar with the Center for Responsible
Lending?

Mr. CORDRAY. Yes, I am familiar with—

Mr. Ross. And they have had some impact on trying to allow
their opinion or influence in promulgating the rule that you are
going to—

Mr. CORDRAY. Many stakeholders have had impact—

Mr. RoSs. Are you also familiar with their subsidiary?

Mr. CORDRAY. I'm sorry?

I}/Ir. Ross. Self-Help Credit Union, their subsidiary—are you fa-
miliar—

Mr. CorRDRAY. What I am not understanding is this argument—

Mr. Ross. Have you ever heard of the Self-Help Credit Union,
yes or no?

Mr. CORDRAY. I have, yes.

Mr. Ross. And do you know that they are a subsidiary of the
Center for Responsible Lending?

Mr. CORDRAY. I am not familiar with the corporate relationship.

Mr. Ross. Have you had any relationships, any discussions, any
e-mails, any communications with the Self-Help Credit Union?

Mr. CORDRAY. I have discussions with many stakeholders.

Mr. Ross. With Self-Help—

Mr. COrRDRAY. We have a payday lending—

Mr. Ross. —on the record. The Self-Help Credit Union—any dis-
cussions, communications, directions, anything whatsoever?

Mr. CORDRAY. Okay. So—

Mr. Ross. Yes or no?

Mr. CorDRAY. —what I don’t understand—

Mr. Ross. Yes or no?

Mr. CORDRAY. —is this claim that somehow this is going to lead
to somebody taking over the marketplace.

Mr. Ross. It is not a claim; it is a question. Yes or no, do you
have any communication, any—

Mr. CorDRAY. I don’t see what the basis for that is.

Mr. Ross. So you can’t say that you have. So would it surprise
you that you have?

Mr. CORDRAY. I'm sorry, what are we—what is the question?

Mr. Ross. Would it surprise you that you have had any commu-
nications with Self-Help?

Mr. COrRDRAY. What is the question?

Mr. Ross. Self-Help Credit Union—have you had any commu-
nications with them in any way, shape, or form?

Mr. CORDRAY. I don’t know whether I have or haven’t, what you
are talking about exactly.

Mr. Ross. Okay, well you don’t know whether you have had com-
munications with them, is what I am asking you.

Mr. CorDRAY. Look, I am sure I have. I have had communica-
tions with probably everybody who has had an interest in our rules
going back for 5 years—
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Mr. Ross. Okay. Can you give me in 18 seconds or less a little
anticipation of what we may see in the rule you are going to pro-
mulgate this spring with regard to short-term loans?

Mr. CORDRAY. First of all, we haven’t promulgated it yet so noth-
ing should be taken to the bank. But I think you can take a lot
out of our White Paper and the small business review framework
we provided, which is that we are going to seek to eliminate and
limit predatory practices by lenders that embroil many consumers
in a debt trap with consistent and prolonged rollover of—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentleman from North Carolina,
Mr. Pittenger.

Mr. PITTENGER. Director Cordray, you have on a number of occa-
sions touted the transparency of your agency, the Consumer Finan-
cial Protection Bureau. Is that correct?

Mr. CORDRAY. Say that again?

Mr. PITTENGER. You have touted the transparency of your agen-
cy. Is that correct?

Mr. CORDRAY. Yes, [—by the way, I would love to see some more
transparency—

Mr. PITTENGER. Good. Thank you. So that is my question there.

Mr. CORDRAY. —on that group called Protecting America’s Con-
sumers and some attention to that.

Mr. PITTENGER. Taking my time back, sir.

Mr. CORDRAY. Okay.

Mr. PITTENGER. Let’s be respectful.

Mr. CorDRAY. All right.

Mr. PITTENGER. Mr. Cordray, in that light, you have also admit-
ted that you and 12 of your Directors have used private e-mails for
official business. Is that not correct?

Mr. CORDRAY. I think that has been a very limited practice—

Mr. PITTENGER. No, sir. Have you used them or not?

Mr. CORDRAY. Very limited practice in—

Mr. PITTENGER. Then you have used them?

Mr. CORDRAY. —in days where our technology—

Mr. PITTENGER. Mr. Cordray, how does the American public have
any confidence in the records, in the information that is captured
and recorded if you are using private e-mail?

Mr. CORDRAY. First of all—

Mr. PITTENGER. Mr. Cordray, do you approve of what Secretary
Clinton did with her private e-mails?

Mr. CORDRAY. I am not familiar with those situations.

Mr. PITTENGER. You are not familiar with that?

Mr. CORDRAY. Yes, I am not.

Mr. PITTENGER. That is very interesting that you are not famil-
iar—

Mr. CorDRAY. I haven’t been part of any of that, and I don’t real-
ly know what to tell you.

Mr. PITTENGER. Do you believe that the public gets a proper ac-
countability when you are using your private e-mails? Do you feel
like the public is getting all the information that they deserve to
have?
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Mr. CORDRAY. I know that there are policies that we have in
place to make sure that government work is being captured in gov-
ernment databases and that is—

Mr. PITTENGER. Will you turn over to the committee all these pri-
vate e-mails?

Mr. COrRDRAY. I don’t really know what you are talking about. 1
would be glad to have our staff work with your staff to either try
to understand your concerns—

Mr. PITTENGER. We would like to have a full understanding of
what has been conveyed over private e-mails regarding official
business. It is just that clear.

Mr. CorDRAY. I would be glad to follow up with you.

Mr. PITTENGER. Thank you, sir. We will.

Regarding our structure in the CFPB, you are the single Direc-
tor. Do you believe that it would be more prudent and more accept-
able to have perhaps a five-member bipartisan commission?

Mr. CorDRAY. I have seen different approaches to different orga-
nizations. In State Government it is quite common to have a single
individual—

Mr. PITTENGER. Do you think that you could gain more wisdom
from colleagues?

Mr. CORDRAY. I'm sorry?

Mr. PITTENGER. Do you think that you could gain wisdom from
individuals who would join with you on such a—

Mr. CORDRAY. I do every day. I have a leadership group at the
Bureau, and every organization does.

Mr. PITTENGER. Let’s talk about your time in the general assem-
bly in Ohio. You said you served on the general assembly, and as
such, I am sure you served on committee, correct?

Mr. CORDRAY. Yes.

Mr. PITTENGER. Do you feel like that the public would be best-
served if that committee Chair just issued his decision without the
full support of those who are on the committee and aware of all
those issues? He didn’t act alone did he, sir?

Mr. CORDRAY. Some committee Chairs did and some committee
Chairs didn’t, so—

Mr. PITTENGER. He had accountability, didn’t he?

Mr. CORDRAY. Sure. And as an individual member I had the abil-
ity to sponsor and introduce a bill if I wished to do so. I didn’t have
to ask anybody’s permission.

Mr. PITTENGER. But you are accountable to nobody, are you, Di-
rector Cordray?

Mr. CORDRAY. I am accountable in the same way you are. I am
accountable ultimately to the public for the substantive actions
that I take.

Mr. PITTENGER. You have already stated that you don’t act in full
transparency.

Mr. COrRDRAY. No, I didn’t say that.

Mr. PITTENGER. You don’t have a board.

Mr. CORDRAY. I don’t agree with that.

Mr. PITTENGER. You can’t be fired without some egregious abuse.

Mr. CORDRAY. My role in the Federal Government is a role that
was established by Congress; the conditions were set by Congress.
I didn’t get to just write them up the way I please.
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Mr. PITTENGER. And I think that is our point. I think we would
like to hear your wisdom and what you believe would be the best
accountability for the American people.

Mr. CORDRAY. Okay, so—

Mr. PITTENGER. Do you think it would be in the best interest of
{,)he C1_;§)merican people that we had a five-commission bipartisan

oard?

Mr. CORDRAY. One of the things I think is that when I come here
and testify in front of you, you can call me to account. There is no-
body I can blame it on; there is nobody I can say, “Well, somebody
else might think differently.”

Mr. PITTENGER. And you spend 3 hours with us and then you
leave for 6 months and come back.

Mr. CORDRAY. I am accountable directly to you.

Mr. PITTENGER. These are difficult hours, I know, for you. You
don’t enjoy them because you are having to be accountable.

Mr. COrRDRAY. No, these are not difficult. I actually enjoy coming
before the committee.

Mr. PITTENGER. And when you leave this room it is not—you
don’t have to be accountable again.

Mr. CORDRAY. I enjoy coming before the committee. When I was
a single official in charge of the Ohio Attorney General’s Office or
the Ohio Treasurer’s Office I was also accountable.

I always have felt that I am accountable in public service ulti-
mately to the public to serve them well. And I appreciate the over-
sight of this body, that I come here not only when I am required
but other times when I am invited. And I have never ducked or
dodged, and I have always been willing to stay as long as you want
me to stay, and I continue to do that.

Mr. PITTENGER. I think not dodging would mean that you are re-
sponsive when we contact you, when we write you, when we ask
for information. There has been delay after delay in getting infor-
mation from you on so many occasions.

Mr. CORDRAY. I think we have always—

Mr. PITTENGER. I am asking you now for the—

Mr. CorDRAY. I have always read, we have always answered
your letters. If the response is not sufficient, we are happy to follow
up.

We continue to do that. We will continue to do that. If there is
anything that you think that we haven’t sufficiently followed up on,
let us know and I will come back.

Mr. PITTENGER. You are your own man. You run an agency, es-
sentially, what, $600 million a year or more, accountable basically
to nobody. You have no board that you are accountable to, and
now—

Mr. CorDRAY. No, that is—look, we have all kinds of account-
ability in our statute. Congress set the terms. Congress set the
terms for special—

Chairman HENSARLING. The time of the gentleman has expired.

The Chair now recognizes the gentlelady from Missouri, Mrs.
Wagner.

Mrs. WAGNER. Thank you, Mr. Chairman.

Wow. Never ducked or dodged?

Mr. CORDRAY. Yes.
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Mrs. WAGNER. Answer all letters?

All right, Director Cordray, let’s have a conversation.

Mr. CORDRAY. Okay.

Mrs. WAGNER. Our committee sent you a subpoena back in De-
cember asking for documents regarding a variety of issues such as
discrimination and retaliation, auto lending, and others. And de-
spite you saying the CFPB is committed to transparency and com-
pliance, you always answer our letters, you never duck or dodge,
you all have failed once again to respond adequately to this sub-
poena.

Additionally, the committee sent this letter right here, I have a
copy of it, I will submit to the good of the order—on how all of you
are complying with the subpoena regarding the—such terms that
you all are using.

Will you commit, Director Cordray, to providing this information
to our committee here right now?

Mr. CORDRAY. We continue to work with the committee—

Mrs. WAGNER. Will you commit to providing information and
complying to the request of this subpoena from your office? Will
you commit to that?

Mr. CorDRAY. So I would be glad to know specifics from you
about how—

Mrs. WAGNER. If so, when?

Mr. CORDRAY. I would like to know specifics about how we have
not complied. I know that in response to that we have—

Mrs. WAGNER. You have failed to comply.

Mr. CORDRAY. In what way?

Mrs. WAGNER. That is the—

Mr. CORDRAY. Give me a specific—

Mrs. WAGNER. You haven’t responded to the subpoena or to the
letter.

Mr. CorDRAY. Of course we have responded. We have produced
another I think 20,000 pages of documents.

Mrs. WAGNER. Not in any adequate way, shape, or form.

Mr. CORDRAY. Well, okay, tell me how it is inadequate? That is
just—

Mrs. WAGNER. Will you absolutely right now commit to com-
plying with our committee? If so, when?

Mr. COrRDRAY. We have been working to comply all along. We will
continue to work to comply.

Mrs. WAGNER. Working to comply, Director Cordray, is what we
call ducking and dodging. Let me move on.

Director Cordray, last year I asked a question about who gave
the authorization to renovate the leased headquarters of your agen-
cy, and I haven’t forgotten the response you gave to me, which was,
“And why does it matter to you?” Well, Director, it still matters to
me because that is government expenditure of $215 million of tax-
payer money.

Last year you said that Treasury made the decision. However,
the committee sent a letter to Treasury asking about it and they
said that you all—you, the CFPB—made the decision. Clearly, both
of you can’t be right, sir.

Mr. CorDRAY. Okay, so—
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Mrs. WAGNER. You have had a year since that last time I have
asked to look into this, and so who authorized the renovation, sir?

Mr. CoRDRAY. First of all, this has been misstated and garbled,
okay? I never said that why would you look into an expenditure of
funds. You are entitled to look into an expenditure of funds and I
appreciate that oversight. And we have given you—

Mrs. WAGNER. You said, “Why does it matter to you?” And it
matters to the taxpayers—

Mr. CORDRAY. But the “it”—

Mrs. WAGNER. —to the Missouri 2nd Congressional District peo-
ple that I represent.

Mr. CORDRAY. —was not expenditure of public funds. The “it”
was who signed off originally—

Mrs. WAGNER. Who authorized it? A simple question. Who?

Mr. CORDRAY. Okay. So—

Mrs. WAGNER. Because I have more questions, sir. Who author-
ized it?

Mr. CorDRAY. As I said to you—and I have said it to this com-
mittee numerous times—I later reaffirmed that decision and I con-
tinue to stand behind the decision.

Mrs. WAGNER. As you know, Elizabeth Warren—

Mr. CORDRAY. In terms of who originally—

Mrs. WAGNER. Reclaiming my time, because you are clearly not
answering the question—again. As you know, Elizabeth Warren
was working at Treasury as a special advisor and was understood
to be responsible for setting up the Bureau. She also published a
blog post announcing that the CFPB headquarters would be located
at 1700 G Street.

So let me ask you, was it Elizabeth Warren who absolutely or-
dered and authorized the renovation, sir?

Mr. COrDRAY. I don’t know. It seems like that is what you are
trying to get me to say. I—

Mrs. WAGNER. I want the truth, sir.

Mr. CorDRAY. Okay.

Mrs. WAGNER. Who ordered a $215 million expenditure of ren-
ovations using the taxpayers’ money?

Mr. CORDRAY. First of all, it is not $215 million. That has never
been true. It is not accurate. We have corrected the record on that
numerous times.

Second, I have reaffirmed that decision and I take responsibility
and accountability for it. I am totally—

Mrs. WAGNER. So you are saying that you gave the authorization
for that.

Mr. CORDRAY. I was not in the position at the time—

Mrs. WAGNER. All right, reclaiming my time—

Mr. CorDRAY. —and we did not have authority separate from
Treasury at the time.

Mrs. WAGNER. Reclaiming my time, Mr. Cordray, it is my time.

It is really unbelievable that you don’t know who authorized it
and that you won’t—

Mr. CorDRAY. No, no. That is not—look, the first—

Mrs. WAGNER. Mr. Cordray—

Mr. CORDRAY. —the first year—
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Mrs. WAGNER. Reclaiming my time, especially since you don’t
even own it, and you know that the building has been assessed at
$150 million. It really makes me question how else the CFPB
spends its money.

Last month Representative Barr, a great colleague of mine, ques-
tioned Chair Yellen on whether the Federal Reserve approves the
CFPB’s budget and whether the Fed is even able to veto specific
funding requests. The answer to both of those questions was no.

So, Director—

Mr. CORDRAY. Congress set up that system.

Mrs. WAGNER. I am not finished, Director Cordray.

So, Director Cordray, how exactly does this work? You simply
send the Federal Reserve an invoice and as long as it doesn’t hit
the caps that were set by Dodd-Frank then it is approved automati-
cally? How does this happen?

Mr. COrRDRAY. We are simply carrying out the law that Congress
enacted. You and your colleagues in the Congress or those who pre-
ceded you enacted that law. We are carrying it out.

Chairman HENSARLING. The time of the gentlelady has expired.

Members are advised there are votes on the Floor: there are 10
minutes left in the first vote. We anticipate clearing one more ques-
tioner.

The gentleman from Kentucky, Mr. Barr, is recognized.

Mr. BARR. Thank you, Mr. Chairman.

And, Director Cordray, I will just follow up from my colleague,
Mrs. Wagner, on that question regarding the source of the CFPB’s
funding.

In your semi-annual report, you say that the Director of the
CFPB requests transfers from the Federal Reserve System in
amounts that he has determined are reasonably necessary to carry
out the Bureau’s mission. What was the transfer requested in Fis-
cal Year 2015?

Mr. CorDRAY. I would have to look at my—

Mr. BARR. What do you anticipate it being in Fiscal Year 2016?

Mr. CORDRAY. So our published budget for Fiscal Year 2016 is for
$606 million.

Mr. BARR. Okay. And does the Fed approve that budget?

Mr. CorDRAY. The budget has to be within the parameters set
by Congress.

Mr. BARR. I understand it has to be below the cap. Does the Fed
approve that budget?

Mr. COrRDRAY. You mean particulars of the budget—

Mr. BARR. Yes.

Mr. CORDRAY. —or the overall total of the budget?

Mr. BARR. Both. Total, particulars, anything?

Mr. CORDRAY. I assume if we were seeking to obtain more than
our cap, that would not be—

Mr. BARR. But otherwise, the Fed doesn’t approve the budget?

Let me ask it this way: Does the Fed ever—

Mr. CORDRAY. That is correct.

Mr. BARR. Has the Fed ever or does the Fed ever review the Bu-
reau’s transfer request?

Mr. CORDRAY. I believe they do. We send transfer requests and
they fulfill them.
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Mr. BARR. Okay. And it is as simple as that. So to your knowl-
edge, the Fed has never asked any questions about that transfer.

Mr. CorDRAY. I don’t deal with the details of the back-and-forth
with the Fed, but I—

Mr. BARR. But to your knowledge they have never asked any
questions about that transfer request.

Mr. CORDRAY. I wouldn’t know what to say to that.

Mr. BARR. Let me ask the question this way: Has the Fed, to
your knowledge, ever denied a particular transfer request?

Mr. CorDRAY. All of our requests have been within the bounds
of the law established by Congress.

Mr. BARR. And the Fed has never vetoed a particular allocation
of or a particular expenditure made by the Bureau.

Mr. CORDRAY. Again, that is a system established by Congress
and we are carrying it out.

Mr. BARR. So the Fed is not involved in any way in the imple-
mentation of the Bureau’s budget. That is the point.

And to that point, that is our concern, frankly, because the fact
that the Bureau has been able to move forward with a $215 million
luxury renovation to its headquarters, spent $60 million on man-
agement consulting services, and pays the average Bureau em-
ployee more than Members of Congress would support the conclu-
sion that the Fed is merely a rubber stamp to your expenditures.

And we would hope that since you are not accountable to the
Congress, not subject to the congressional appropriations process—
as you point out, by a statutory design in the Dodd-Frank law, a
fundamental flaw in the Dodd-Frank law, in my judgment—that
we would hope that you would be at least accountable to the source
of your funding.

Mr. CorDRAY. I think several of the things you just described are
ina(ﬁ:urate, by the way, but I am happy to correct the record if you
wish.

Mr. BARR. No, let’s switch gears really quickly and talk about the
arbitration rulemaking and the arbitration study that we asked
about in that letter.

Your response to our letter did not answer our questions about
the deficiencies in the data. Did the study in any way confirm that
arbitration can be faster than a class action lawsuit?

Mr. CORDRAY. I think it would depend on the individual arbitra-
tion; it would depend on the class action—

Mr. BARR. Was there any data that supported that arbitration
can result in a faster, more expedited resolution for the consumer?

Mr. CORDRAY. Sometimes a lawsuit can go faster; sometimes an
arbitration—

Mr. BARR. Was there any data that arbitration can be less expen-
sive for a consumer?

Mr. CORDRAY. Again, depending on the matter, some cases that
go to court would be less expensive, and some cases that go to arbi-
tration would be more expensive.

Mr. BARR. Okay. And so there is data to support that. Was there
any data that it can be a more effective way for consumers to re-
solve disputes?

Mr. COrRDRAY. I don’t know what a more effective way to re-
solve—
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Mr. BARR. The point is that you have said that you have a duty
to enforce the law—the Dodd-Frank law, not the 1928 law—en-
acted by statute. Well, here is what the Dodd-Frank law says. It
says that the rule must be in the public interest for the protection
of consumers and consistent with the study.

My point is that your study shows that arbitration can some-
times—and in many cases—Dbe in the best interest of the consumer,
in terms of a faster resolution, a better result for the consumer.
And so I would encourage the Bureau to not move forward with a
rule that is inconsistent with the benefits of arbitration.

In preparing this study did the Bureau coordinate with the
American Association for Justice?

Mr. CORDRAY. Beg your pardon?

Mr. BARR. Did the Bureau, in preparing this study, coordinate
with the American Association for Justice?

Mr. CORDRAY. I don’t know who that is.

Mr. BARR. That is the trade association for class action lawyers.

The reason I ask is because the Bureau cites a study by Pro-
fessor Sovern that purports to analyze consumers’ knowledge of
whether their financial agreements contain an arbitration clause.
Do you know how Professor Sovern’s study was funded? Because it
was funded by the American Association for Justice.

That is a conflict of interest that you are using data from a study
that is funded by the class action plaintiff's bar.

Mr. CORDRAY. Look, we took input from all stakeholders. There
were also studies that had been funded by industry. I don’t hear
you complaining about the conflict of interest there. What I would
simply say is—

Chairman HENSARLING. The time of the gentleman has expired.

I will now recognize the ranking member for a unanimous con-
sent request.

Mr. CorRDRAY. We will carry out the statutory—

Ms. WATERS. I ask unanimous consent to submit for the record
a study from the Center for Responsible Lending concerning—

Chairman HENSARLING. Without objection, it is so ordered.

Ms. WATERS. —African-Americans and Latinos on dealer-fi-
nanced—

Chairman HENSARLING. I want to thank the witness for his testi-
mony today.

The Chair notes that some Members may have additional ques-
tions for this witness, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to this witness
and to place his responses in the record.

I would ask you, Mr. Director, to respond as promptly and accu-
rately as you are able.

Also, without objection, Members will have 5 legislative days to
submit extraneous materials to the Chair for inclusion in the
record.

This hearing stands adjourned.

[Whereupon, at 1:15 p.m., the hearing was adjourned.]
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Thank you, Chairman Hensarling and Ranking Member Waters, for holding this
important hearing on the CFPB’s Semi-Annual Report.

Director Cordray, thank you for your appearance here today and for your

exemplary leadership at the Consumer Financial Protection Bureau.

I wish to voice my support for the CFPB and its mission of protecting American
consumers.

The CFPB is ensuring that financial service providers are held accountable if they
offer predatory products or act in an unscrupulous manner. Since its creation, the CFPB
has ensured approximately $11 billion in relief to consumers from enforcement activity,
including delivering $95 million in relief to over 177,000 Americans in the last six months.
Moreover, in just the last year, some 265,000 Americans have used the CFPB’s complaint
portal to lodge complaints on issues ranging from debt collection, mortgages, credit
reporting, to pay-day lenders, and student loans.

Rather than attacking the CFPB, we shounld be supporting its mission and work to

ensure that moving forward, its rulemaking efforts strike the right balance.
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Testimony of Richard Cordray
Director, Consumer Financial Protection Bureau
Before the House Committee on Financial Services
March 16, 2016

Chairman Hensarling, Ranking Member Waters, and Members of the Committee, thank you for
the opportunity to testify today about the Consumer Financial Protection Bureau’s Semi-Annual
Report to Congress. 1 appreciate our continued dialogue as we work together to strengthen our
financial system and ensure that it serves consumers, responsible businesses, and the long-term
foundations of the American economy.

The Bureau presents this Semi-Annual Report to Congress and the American people in
fulfillment of its statutory responsibility and commitment to accountability and transparency.
This report provides an update on the Bureau’s mission, activities, accomplishments, and
publications since the last Semi-Annual Report, and provides additional information required by
the D}odd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank or Dodd-Frank
Act).

The Dodd-Frank Act created the Bureau as the nation’s first Federal agency with a mission of
focusing solely on consumer financial protection and making consumer financial markets work
for American consumers, responsible businesses, and the economy as a whole. In the wake of
the financial crisis of 2008-2010, the President and Congress recognized the need to address
widespread failures in consumer financial protection and the rapid growth in irresponsible
lending practices that preceded the crisis. To remedy these failures, the Dodd-Frank Act
consolidated most Federal consumer financial protection authority in the Bureau.” The Dodd-
Frank Act charged the Bureau with, among other things:

* Ensuring that consumers have timely and understandable information to make
responsible decisions about financial transactions;

* Protecting consumers from unfair, deceptive, or abusive acts and practices, and from
discrimination;

* Monitoring compliance with Federal consumer financial law and taking appropriate
enforcement action to address violations;

» Identifying and addressing outdated, unnecessary, or unduly burdensome regulations;

' Appendix B provides a guide to the Bureau’s response to the reporting requirements of Section 1016(c) of the
Dodd-Frank Act. The Bureau’s most recent Semni-Annual Report, published in November 2015, and covered April-
September 2015. The report may be viewed at: hitp://files consumerfinance.zov/#201 511 ¢fpb_semi-annual-report-fall-
2015.pdf.

? Previously, seven different federal agencies were responsible for rulemaking, supervision, and enforcement
relating to consumer financial protection. The agencies which previously administered statutes for which authority
transferred to the Bureau are the Federal Reserve Board {and the Federal Reserve Banks) (Board or FRB),
Department of Housing and Urban Development (HUD), Federal Deposit Insurance Corporation (FDIC), Federal
Trade Commission (FTC), National Credit Union Administration (NCUA), Office of the Comptroller of the
Currency (OCC), and Office of Thrift Supervision (OTS).
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* Enforcing Federal consumer financial law consistently in order to promote fair
competition;

= Ensuring that markets for consumer financial products and services operate
transparently and efficiently to facilitate access and innovation; and

= Conducting financial education programs.’

The Bureau has continued its efforts to listen and respond to consumers and industry, to be a
resource for the American consumer, and to develop into a great institution worthy of the
responsibilities conferred on it by Congress.

Listening and responding to consumers is central to the Bureau’s mission. The Bureau continues
to provide consumers with numerous ways to make their voices heard. Consumers nationwide
have engaged with the Bureau through public field hearings, listening events, roundtables and
town halls, and through our website, consumerfinance.gov. Consumer engagement strengthens
the Bureau’s understanding of current issues in the ever-changing consumer financial
marketplace and informs every aspect of the Bureau’s work, including research, rule writing,
supervision, and enforcement.

The Bureau has continued to improve the capabilities of its Office of Consumer Response to
receive, process, and facilitate responses to consumer complaints. Consumer Response has also
continued to expand a robust public Consumer Complaint Database. The database updates
nightly and as of September 30, 2015 was populated by over 465,000 complaints from
consumers about financial products and services from all over the country.

On June 25, 2015, the CFPB marked a milestone for consumer empowerment when the Bureau
began to publish consumer complaint narratives in the Consumer Complaint Database.*
Consumers now have the choice to share in their own words their experiences with the consumer
financial marketplace. Only those narratives for which opt-in consumer consent is obtained and
to which a robust personal privacy scrubbing process is applied are eligible for disclosure. The
CFPB gives companies the opportunity to respond publicly to the substance of the consumer
complaints they receive from the CFPB by selecting from a set list of public-facing response
categories. Companies are under no obligation to avail themselves of the opportunity. The
Bureau also issued a Notice and Request for Information® to seek input from the public on best
practices for “normalizing” the complaint data it makes available via the database to make the
complaint data easier for the public to use and understand.

On July 16, 2015, the Bureau launched the first in a new series of monthly reports to highlight
key trends from consumer complaints submitted to the Burean. The monthly report includes data
on complaint volume, most-complained-about companies, state and local information, and
product trends. Each month, the report highlights a particular product and geographic location
and will provide insight for the public into the hundreds of thousands of consumer complaints on

* See Dodd-Frank Act, Pub. L. No. 111-203. Sec. 1021 {b) and {c).

* See Final Policy Statement on Consumer Narratives; 80 FR 15572, March 24, 2015,

® See Request for Information Regarding the Consumer Complaint Database: Data Normalization; 80 FR 37237,
June 30, 2015.
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financial products and services expected to be handled by the CFPB. The report uses a three-
month rolling average, comparing the current average to the same period in the prior year where
appropriate, to account for monthly and seasonal fluctuations. In some cases, month-to-month
comparisons are used to highlight more immediate trends.

The Bureau is also working to provide tools and information to develop practical skills and
support sound financial decision-making directly to consumers. These skills include being able
to ask questions and to plan ahead. One way we are doing this is with our online tool, 4sk
CFPB.° This tool provides answers to over 1,000 questions about financial products and
services, including on topics such as mortgages, credit cards, and how to dispute errors in a
credit report. We are also focusing on helping consumers build the skills to plan ahead. For
example, our Paying for College’ set of tools helps students and their families compare what
their college costs will be as they decide where to pursue a college education. Our Owning a
Home® set of tools helps consumers shop for a mortgage loan by helping them understand what
mortgages are available to them, explore interest rates, compare loan offers, and by providing a
closing checklist. The Money Smart for Older Adulis® curticulum, developed with the Federal
Deposit Insurance Corporation (FDIC), includes resources to help people prevent elder financial
exploitation and prepare financially for unexpected life events.

The Bureau is working with other government agencies, social service providers, and community
service providers to develop channels to provide decision-making support in moments when
consumers are most receptive to receiving information and developing financial decision-making
skills. This support includes integrating financial capability into other programs and services
where consumers may be seeking assistance. We are also tailoring our approaches to financial
decision-making circumstances, challenges, and opportunities for specific populations, including
servicemembers and veterans, students and young adults, older Americans, and lower-income
and other economically vulnerable Americans.

When Federal consumer financial protection law is violated, the Bureau’s Supervision,
Enforcement, and Fair Lending Division is committed to holding the responsible parties
accountable. In the six months covered by the most recent report, our supervisory actions
resulted in financial institutions providing more than $95 million in redress to over 177,000
consumers.

During that timeframe, the Bureau also announced orders through enforcement actions for
approximately $5.8 billion in total relief for consumers who fell victim to various violations of
consumer financial protection laws, along with over $153 million in civil money penalties. The
Bureau brought numerous enforcement actions for various violations of the Dodd-Frank Act,
including an action against a company for blocking consumers” attempts to save their homes
from foreclosure, an action against a lender for the failure to furnish clear information regarding
the student loan interest consumers paid, and actions against two companies for mobile
cramniing. In joint actions, we worked with the New York Department of Financial Services to

* See hitp: ; /.
* See htips://www.fdic.gov/consumers/consumer/moneysinari/olderadult.html.
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take action against two companies for deceiving consumers about the costs and risks of their
pension advance loans, We also worked with the Office of the Comptroller of the Currency and
the FDIC to take action against a depository institution for failing to credit consumers for the full
amounts of their deposits, and worked with the Department of Justice to resolve actions with an
auto finance company and a depository institution that will put in place new measures to address
discretionary auto loan pricing and compensation practices. The Bureau also took action against
a company for engaging in unfair, deceptive, and abusive acts or practices to collect debt from
servicemembers, in violation of the Consumer Financial Protection Act. In addition, the Burcau
continues to develop and refine its nationwide supervisory program for depository and
nondepository financial institutions, through which those institutions are examined for
compliance with Federal consumer financial protection law.

The Bureau also released one edition of Supervisory Highlights during this reporting period. The
Supervisory Highlights series is intended to inform both industry and the public about the
development of the Bureau’s supervisory program and to discuss, in a manner consistent with the
confidential nature of the supervisory process, broad trends in examination findings in key
market or product areas. This edition reported examination findings in the areas of consumer
reporting, debt collection, student loan servicing, mortgage origination, mortgage servicing, and
fair lending. It also included information about recent public enforcement actions that were a
result, at least in part, of CFPB’s supervisory work.

The Bureau has also published new gnidance documents, in partnership with other regulators
where appropriate, to help institutions know what to expect and how to become, or remain,
compliant with the law, including bulletins on private mortgage insurance cancellation and
termination, the Section 8 housing choice voucher homeownership program, and interstate land
sales.

Reasonable regulations are essential for protecting consumers from harmful practices and
ensuring that consumer financial markets function in a fair, transparent, and competitive manner.
The Research, Markets, and Regulations Division has focused its efforts on promoting markets
in which consumers can shop effectively for financial products and services and are not subject
to unfair, deceptive, or abusive acts or practices. During this reporting period, the Research and
Markets teams released a data point on “credit invisibles” and technical reports regarding the
National Survey of Mortgage Borrowers and the National Mortgage Database. The Regulations
office issued regulations modifying and clarifying a number of rules implementing changes made
by the Dodd-Frank Act to the laws governing various aspects of the mortgage market, including
amendments relating to small creditors and rural or underserved areas under Regulation Z,
which, among other things, increased the number of financial institutions able to offer certain
types of mortgages in rural and underserved arcas, a rule moving the effective date of the Kuow
Before You Owe mortgage disclosure rule to October 3, 2015, and an interpretive tule on
homecwnership counseling organizations lists and high-cost mortgage counseling.

During this reporting period, the Bureau issued several other proposed or final rules or requests
for information under the Dodd-Frank Act, including a final rule defining larger participants of
the automobile financing market and defining certain automobile leasing activity as a financial
product or service, which extends the Bureau’s supervision relating to consumer financial
protection laws to any nonbank auto finance company that makes, acquires, or refinances 10,000
or more loans or Jeases in a year, and a request for information regarding student loan servicing.

4
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To support the implementation of and industry compliance with its rules, the Bureau has
published a number of plain-language compliance guides summarizing certain rules, and it has
actively engaged in discussions with industry about ways to achieve compliance.'® The Bureau
also continued its efforts to streamline, modermize, and harmonize financial regulations that it
inherited from other agencies.

In addition to implementing the Dodd-Frank Act, the Bureau continues to explore other areas
where regulations may be needed to ensure that markets function properly and possibly harmful
or inefficient practices are addressed. Over the next six months, the Bureau will continue
implementing the Dodd-Frank Act and using its regulatory authority to ensure that consumers
have access to consumer financial markets that are fair, transparent, and competitive.

The Bureau continues to grow and evolve as an institution. As of September 30, 2015, the CFPB
team consisted of 1,486 employees working to carry out the Bureau’s mission. It has worked to
build a human and physical infrastructure that promotes diversity, transparency, accountability,
fairness, and service to the public.

The Bureau recognizes that the best way to serve consumers is to ensure that its workforce
reflects the ideas, backgrounds, and experiences of the American public. The Bureau's Office of
Minority and Women Inclusion supports the Bureau’s mission by working with the offices of
Human Capital and Civil Rights to continue building a diverse and inclusive workforce that can
foster broader and better thinking about how to approach markets.'’

Over the last year, the Bureau has continued to expand its efforts to support and protect
consumers in the financial marketplace. The Bureau seeks to serve as a resource, by writing
clear rules of the road, enforcing consumer financial protection laws in ways that improve the
consumer financial marketplace and by helping individual consumers resolve their specific
issues with financial products and services. While the various divisions of the Bureau play
different roles in carrying out the Bureau’s mission, they all work together to protect and educate
consumers, help level the playing field for participants, and fulfill the Bureau’s statutory
obligations and mission under the Dodd-Frank Act. In all of its work, the Bureau strives to act in
ways that are fair, reasonable, and transparent.

Chairman Hensarling, Ranking Member Waters, and Members of the Committee, thank you for
the opportunity to provide the Bureau’s Semi-Annual Report to you. The Bureau will continue
working to ensure that the American people are treated fairly in the consumer financial
marketplace. Ilook forward to your questions.

% See hitpe//www.consumerfinance. pov/guidance/feompliance.

"' During the previous reporting period, the Bureau's Office of Equal Employment and Opportunity transitioned to
the Office of Civil Rights (OCR), and it and the OMWI office moved under the umbrella of the newly created Office
of Equal Opportunity and Fairness (OEOF), housed in the CFPB Director’s Office and reporting direcily 10 the
Director.
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Overview of Fair Credit Policy & Fair Credit Compliance

Program Templates

The Equal Credit Opportunity Act (“ECOA™) and
its implementing regulation, Regulation B, prohibit
discriminating against credit applicants on the basis of
heir race, color, religion, national origin, sex, marital
status, age and other factors.’ Regulation B states
that this prohibition applies not just to intentionat
discrimination? but also to credit practices that appear
neutral but nevertheless result in a negative “disparate
impact” on customers who are members of one of
these protected classes (assuming the customers in
the different classes being compared are similarly
situated).* Because a finding of disparate impact
typically is established by a statistical evaluation of past
credit transactions, dealers and other creditors cannot
ensure they are complying with ECOA solely by training
their employees to avoid considering these prohibited
factors when making credit decisions. Dealers must
also ensure that their policy for determining the amount
they earn for arranging financing will not give rise to
post-transaction claims that the policy resulied in a
negative statistical disparity in the amount of dealer
participation paid by customners in a protected class
(i.e., a class defined by color, national origin or one of
the other prohibited bases listed above).$
' Other factors include the fact that a credit applicant refies on social
security, welfare or other public assistance or has exercised a right under
a federat consumer credit law.
* The term usually associated with intentionat discrimination is
“disparate treatment.” Disparate treatment involves treating cradit
applicants differently on a prohibited basis even if there is not a
deliberate intent to discrirninate. An exampie of disparate treatment
would be if a creditor were to require that a minority applicant provide
greater documentation fo secure financing than a similarly situated non-
minority apphicant.
* while ECOA clearly prohibits disparale freatment, substantiat
controversy exists over whether ECOA also prohibits disparate impact.
Consistent with NADA's cautious approach to disseminating compliance
guidance 1o its members, this guidance and the policy and program
templates assume (but do not concedel that a disparate impact theory of
Hability exists under ECOA.
4 The term “dealer participation” {also known by such terms as “dealer
reserve” or “dealer spread”) refers to the dealer’s participation in {i.e.,
#ts portion of} the contract interest rate that the customer pays to finance
the purchase of a vebicle from the dealer. It is the differerce between

this retall rate {alse known as the Annual Percentage Rate or “APR”)
and the wholesale “buy rate” at which a finance source buys the finance

Fair Credit Policy & Fair Credit Compliance Program Templates

On March 21, 2013, the Consumer Financlal
Protection Bureau (“CFPB") issued a fair lending
guidance bulletin to indirect auto finance sources
(which the CFPB refers to as indirect auto lenders)
stating “that certain lenders that offer auto loans
through dealerships are responsible for unlawiul,
discriminatory pricing” and that lender policies “that
allow auto dealers to mark up lender established buy
rates and that compensate dealers [for ariginating credit
contracts] in the form of dealer [participation]” create a
“significant risk" of fair lending violations. The bulletin
instructs indirect aufo finance sources on steps they
should take to address this risk, which include either (i)
eliminating dealer pricing discretion (such as by paying
dealers a flat fee per transaction), or (i} constraining
dealer pricing discretion (by adopting a series of
controls and monitoring the credit contracts the finance
source purchases from dealers to see if there exists a
statistical dispatity in dealer participation as described
above). Because the bulletin sets forth limitations on
how indirect auto finance sources may compensate
dealers for arranging financing for customers, it affects
dealers even though the Dodd-Frank Act prohibits
the CFPB from exercising any authority over dealers
engaged in indirect financing transactions. ¢

contract {also known as a retail instaliment sale contract or "RISC”) from
the daaler, Finance sources typically compensate dealers for arranging
financing with the customer by permitting dealers to retain the dealer
participation subject to by the finance source.
* The guidance buletin (CFPB Bulk 3-02} and s accomp:
QS5 1 available at e

tablishy
letin 201

natory-markund,

reated in Tite 10 of the Dodd-Frank Wall Street
Reform and Consumer Protection Actdf 2010, Pub. Law. §§ 111-203
{uly, 21, 2010)“Dodd-Frank Act”). Section 1029 of the Dodd-Frank
Act excludes motor vehicle deaters engaged in indirect financing
transactions {in which a dealer enfers nto a RISC with a customer
and then assigns the contract o a third parly finance source) from the
authority of the CFPB, while continuing 1o subject dealers to the authority
of the federat agencies that could exerciss authority over dealers prior
1o the enactment of the Dodd-Frank Act. The CFPB, therefore, may
Aot take actions directly against dealers engaged in ingirect financing.
However, CFPB actions affecting indirect finance sources {over which the

CFPB may exercise autharity) can aiso affect dealers to the extent they
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Since the CFPB issued its fair lending guidance
bulletin, several indirect aute finance sources have
informed dealers that they will monitor {Le., conduct a
statisticat analysis of) the contracts they purchase from
dealers. In many cases, these indirect finance sources
have sent letters to dealers indicating that the finance
source’s statistical analysis identified unexplained
differences in the amount of dealer participation paid
by customners who are members of protected classes
and customers who are not members of those classes.
These letters typically offer the dealer the opportunity
to respond 1o the finance source’s preliminary findings.
Usually as part of this process, dealers may provide to
the finance source legitimate (non-prohibited) reasons
that explain the purported pricing disparities.

In addition, on December 20, 2013, the CFPB and
the Department of Justice announced an enforcement
action against an indirect auto finance source (Ally}
for afleged disparate impact discrimination. The action
resulted in a consent order between the United States
and Ally to resolve the government’s allegation that
“Ally engaged in a patiern or practice of discrimination
on the basis of race and national origin in violation of
ECOA based on the interest rate ‘dealer markup’ ~ the
difference between Ally's buy rate and the contract
rate ~ paid by African-American, Hispanic, and Asian/
Pacific Islander borrowers who received automobile
foans funded by Ally.” Ally did not admit to the
allegations and no court determined their validity. In
addition, Ally stated in a press release that “it does
not believe that there is measurable discrimination by
auto dealers.”” Nevertheless, to resolve the matter,
Ally agreed to undertake several actions, including
the payment of a civil penalty and compensation to
the alleged victims, monitoring the amount of dealer
participation earned by dealers in retail instaliment
sale contracts {(“RISC") purchased by Ally, and taking
“appropriate corrective action” if such monitoring
reveals that dealers charged a higher amount of dealer
participation to similarly situated protected groups
of customers.®

causs fndirect finance sources 1o amend ihe contracts that govern their
ionships with dealers.
i

Fair Credit Compliance Pregram

These and other related developments have prompted
dealers and thelr attorneys 1o seek from NADA
compliance guidance to minimize the fair credit risk
identified in the CFPB guidance bulletin. This guidance
and the Fair Credit Policy and Fair Credit Compliance
Program templates are intended to respond to these
requests. NADA may issue supplemental guidance as
necessary to address additional compliance issues or
subsequent developments related to this topic.

Although NADA is not aware of any evidence
demonsirating that the ability of automobile dealers to
negotiate contract rates with their customers results in
disparate impact discrimination in today’s marketplace,
we recognize that our members strive to adopt policies
and procedures that will reduce their litigation exposure
while demonstrating their ongoing commitment to
regulatory compliance and the falr treatment of their
customers. Therefore, in order to promote these goals,
we set forth below and in the Fair Credit Compliance
Program temiplate that follows an alternative means for
dealers to arrive at the amount of compensation they
earn for arranging financing. Keep in mind that the
finance compensation model that dealérs adopt is
an individual-dealer decision that must be consistent
with federal and state law as well as any contractual
restrictions imposed on the dealer by its finance
sources. Itis essential that dealers consult their legal
counsel when making decisions related to this topic.

The most cbvious way to reduce the possibility
of a finding of disparate impact discrimination is for
individual dealers to establish a means of compensation
in which the determination of the amount of finance
income they eam does not vary on a customer-by-
customer basis. Examples of such an approach
include charging each customer () a fixed number of
basis points over the wholesale buy rate (i.e., the rate
at which the finance source will purchase the credit
contract from the dealer), {ii} a fixed percentage of
the amount financed or (i) a fixed dollar amount. Of
course, a major drawback to customers of such a rigid
pricing policy is that it deprives dealers of the ability
to "meet or beat” the most competitive credit offer
that the custorner has received from another creditor,
which in turn limits the customer’s ability to reduce the
amount that the customer pays for credit. it also may be
unreafistic o assume that most dealers would be able

Fair Credit Policy & Fair Credit Compliance Program Templates



1o adopt such an inflexible compensation approach
when they typically have contractual arrangements with
muttiple finance sources and each of those sources
establishes its own compensation schedule and
financing parameters.

One potential way to eliminate a custormer-by-
customer determination of the amount the dealer earns
for arranging financing while preserving sufficient
flexibility to accommodate scenarios that may benefit
custorners, such as the "meet or beat” dynamic, is
to establish a pre-set amount of compensation but
allow for downward adjustments 1o that amount in the
event thaf one or more pre-determined conditions
ocewr. Examples of such conditions could include (i)
the custormer’s inability to satisfy a monthly payment
constraint at the pre-determined amount, (i) the
customer’s access to a more favorable offer of credit
from another creditor, {iil) a promotionat offer that the
dealer extends to all customers on the same terms,
(iv) the fact that a particular transaction is eligible for
a subvened interest rate from a manufacturer, finance
source, or other non-affiliated third party, () the fact
that a fransaction is eligible for an employee incentive
program, and (vi) documented inventory reduction
considerations that are related to specific vehicles.?

* Dealers who follow this approach may wish fo identify and include
additional or different pre-determined reasons for daviating from their
pre-set dealer participstion amount, This should be acceptable provided
the additional or different reasons are limited to neutral, pro-competitive
factors that are 2d 10 the customer's status as a
member of a protected class and are executed in good faith. However,

it must be noted that the ECOA compliance approach set out in the

text and the attached Program is modeled after the ECOA commpliance
framework that the Department of Justice {“DOJ”) incarporated into
consent orders with two automobite dealers in 2007 fo resolve claims

of unintentional disparate impact
orders is available at waw jus s
pacHicn. o pdi {see, in particular, paragraph 7 entitied “Guidefines
or Setting er Resarves” and Appendix 8. While this framework
was deveioped solely for that purpose (and therefore does not create a
safe harbor for complying with ECOA), it nevertheless provides a usefut
template for dealers to consider in developing their own approach to
ECOA compliance. With this in mind, deaters should be aware that the
specific allowable deviations noted in the text and the attached Program
are those that were included in the DOJ consent orders. Dealers and
their attorneys who adopt this compliance approach should praceed
cautiously in adopting specific allowable deviations that differ from or are
in addition to those corntained in the DOJ consent orders.

Fair Credit Policy & Fair Credit Compliance Program Templates
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if a dealer chooses to adopt this or a similar
approach o dealer finance compensation, it
should adopt written procedures that (a) identify
each pre-determined condition that permits a
downward deviation from its pre-set amount of
dealer participation, (b} require its finance personnel
to execute a standardized form that identifies the
pre-set dealer participation amount, the final dealer
participation amount, and, where the two differ,
which pre-determined condition or set of conditions is
present in the transaction that authorizes the deviation,
{e} conduct formal training of all relevant personnel
on its finance compensation policy, and (d) retain
the compensation forms and otherwise monitor and
document its compliance efforts, The training and
monitoring functions are particularly important as
fidelity to the program from the emiployees who must
carry it out is essential to its success.

An attractive feature of this approach is that if the
dealer develops appropriate, well-defined allowable
adjustments and ensures that its personne! properly
and consistently apply, document and retain them, then
the dealer is in a much better position to explain any
unexplained pricing disparities that might otherwise
lead a court, governmental enforcement agency
or indirect aule finance source that is monitoring
the dealer’s credit contracts to conclude that such
disparities are attributable to a customer's background®
and therefore in violation of ECOA.

Dealers are not required to adopt this approach
to dizing the t.of dealer particip
they charge in credit {ransactions and should consult
with thelr individual legal counsel about whether they
should do se. For dealers who wish to adopt this or a
similar approach, we have developed the Fair Credit
Policy and Fair Credit Compliance Program femplates
that begin at page 9. General and specific instructions
for completing these forms are provided below.

* These festures were also part of the DOJ ECOA compliance
framewark that was included in the 2007 consent orders

referenced above.

" As used in this document, the term “customer’s background” refers
1o the customer’s status as a member of a protected class.
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Instructions for Completing Fair Credit Policy &
Fair Credit Compliance Program Templates

General Instructions and Disclaimers

Use of Templates. It is essential that, prior to adopting
this Fair Credit Policy and Fair Credit Compliance
Program, dealers read the templates carefully, make
adjustments that are appropriate to their individual
circumstances, and ensure that the final policy and
program they adopt are reviewed by qualified counsel.
While italicized language that appears in brackets
identifies areas of the document where an individualtized
dealer entry is appropriate, dealers should modify both
itaticized and non-italicized portions of the document
that they and their counsel determine is necessary.

Program Scope. The Fair Credit Compliance Program
is broader than a pure dealer participation pricing policy
that is designed to help mitigate a finding of disparate
impact discrimination under ECOA and Regulation

B. This is because, as explained above, FCOA and
Regulation B prohibit intentional discrimination and

(in the view of federal regulators) disparate impact
discrimination, and it is therefore essential that fair
credit training programs address both prohibitions.
However, the Program does not attempt to address
every issue that potentially relates 1o fair credit
~compliance at a franchised automobile dealership (e.g.,
how the dealership handles oral requests for financing,
desking procedures, conditional sales agreements

and the sale of products to protect the customer’s
investment in the financed vehicle). These issues

are very dealer specific and need to be addressed

in a manner that is appropriate to the dealership’s
circumstances. For these reasons, the Program
template should be viewed as part of a broader
dealership effort to develop a comprehensive approach
to fair credit compliance.

Program Approval. Neither ECOA nor Regulation B
require creditors to adopt a written fair credit program
or, if they adopt such a program, to have it approved
by any particutar body or individual officer within their
business.? However, for the reasons stated above, it is
prudent for creditors to do so.

¥ This is In contrast to other regulatory requirements such as the FT0
Red Flags Rule, which requires financiat institutions and tyeditors to

The Program template assumes that a board
of directors will adopt the dealership's Fair Credit
Compliance Program, appoint a Program Coordinator
{0 administer the Program, receive compliance reports
from the Program Coordinator, and amend the Program
as necessary 1o address fair credit risks that are present
at the dealership. ¥ the dealership’s governing structure
dictates that another dealership body or officer should
exercise these functions, the template should be
modified accordingly. Regardless of which dealership
body or officer acts in this manner, it is Important
that its leadership affirmatively establish and express
support for its fair credit commitment.

Program Limitations. The Program’s approach to
determining the compensation dealers receive for
arranging financing for customers is not, and the
Program template has not been, mandated by ECOA or
Regulation B and neither have been formally adopted
by any federal agency as a means of satisfying the
requirements of federal faw. Nor is there any guarantee
that adopting the attached Program or any component
of it will adequately protect a dealership from a
governmental enforcement action or private lawsuit ¥

Notwithstanding these fimitations, NADA believes
the Program template represents a solid attempt to
promote compliance with ECOA and Regulation B
while preserving enough flexibility to allow customers
to continue leveraging the overwhelming benefits that
are produced by today's intensely competitive vehicle
financing markel.

adopt a written identity theft prevention program and to have it approved
by their board of directors or an appropriste committes of the board of
directors. See 16 C.F.R. § 681 1e)1).

2 As with other areas of the law, it is essential that dealers and

their attorneys stay abreast of fegistative, regulatory and judicial
developments as well as finance saurce issuances that couid affect their
compiiance obligations.
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Specific Instructions

Fair Credit Policy

This document, which is set forth at Appendix A

of the Program, serves as a strong, unambiguous
statement affirming the dealership’s commitment

to ensuring equal credit opportunity and complying
with all applicable fair credit laws. Whether adopting
this or a different statement, dealers should ensure
that their fair credit commitment is stated clearly and
unequivocally. in addition, dealers should strongly
consider prominently posting their fair credit policy
in locations where it can easily be viewed by both
consumers and employees.

Fair Credit Compliance Program

Section | - Scope. Paragraph (a) identifies the
dealership employees, agents, and/or independent
contractors (“dealership employees”) who are covered
by the Pelicy and Program and the consequences for
fafling to comply with the Program.

Paragraph (b) states that the Program (i) carries
out the Policy, (i) applies to ail activity related 1o the
extension of credit at the dealership, and (if) establishes
how dealership compensation will be determined in
indirect vehicle financing transactions {which it defines).

Paragraph (c) states that the Frogram does not
confer any rights, benefits or remedies to any person,
except that it may be used by the dealership o
discipline dealership employees who do not comply with
the terms of the Program. This is intended to forestall
a third party from bringing a legal action against the
dealership for a violation of the Program .4

Section H ~ ECOA and Regulation B Compliance.
Paragraph (a) states the dealership’s strict prohibition
against unlawful credit discrimination and defines
what constitutes credit discrimination under ECOA
and Regulation B. If the law of the dealer’s state pr
municipality {or other states or municipalities where
the dealer conducts business) identifies “prohibited
bases” beyond those contained in ECOA (for example,
some jurisdictions identify sexual orientation as a
prohibited basis), the additional prohibited bases

" However, this language woutd not prevent a third party from bringing
@ legal action against a dealership for a violation of applicable federal,
state or local jaw 1o the extent permitted by such faw.

Fair Credit Policy & Fair Credit Compliance Program Templates
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should be listed in this paragraph {(by entering them
either in subparagraph 1 or in a new subparagraph

4) and the name of the state or local law containing
the prohibition should be added to the section heading
{after “Regulation B"). Paragraph (a) also states that
this prohibition applies to disparate treatment as well as
disparate impact discrimination.

Paragraph (b) states that the dealership complies
with al applicable requirements contained in ECOA
and Regulation B (not just the prohibition against
unlawful discrimination) and cites, in particular, the
dealership’s adherence to the law’s adverse action and
other notification requirements (such as the need to
issue a notice of incompleteness to credit applicants if
the credit application is missing information required to
make a credit decision) and the law’s records retention
requirements.® It then includes a placeholder for
dealers to either (i) incorporate into this portion of the
Program its written procedures for adhering to these
requirernents, or (i) cross-reference the separate
procedures the deater has adopted for this purpose.

Section 1l - Appoi of Program Coordi

This section creates the position of Fair Credit
Compliance Program Coordinator to administer the
Program and specifies that the Program Coordinator will
report directly to the board of directors. The employee
who will perform this function is identified at the end of
the Program {just above the resolution and signatures
of the board of directors adopting the Program) and

his or her specific duties are delineated in section V

of the Program.

It is important to note that, as with the adoption
of a written fair credit program, nothing in FCOA or
Regulation B mandates the appointment of a Program
Coordinator.'* However, the dealership's ability to
implement and carry out an effective fair credit
compliance program will clearly be strengthened if
it designates a senior manager o oversee (and, in
many cases, execute) the multiple, recurring functions

B Additional information on these topics is contained in NADA
University's publications entitied A Dealer Guide to Adverse Actior
Notices {2011} and A Dealer Guide to the Fedenal Records Relention
Requirements {1998}, which are available at www.nas araity.com,
" This is in contrast fo other federal rules, such as the requirement in
the FTC Sateguards Rule that financial institutions appoint an employee
of eraployess to coordinate the comprehensive written irformation

security program that the rule requires financial institLtions 1o develop,
implement and maintain. See 16 C.RR. § 314.4{a).
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established by the Program.” It is essential that the
Program Coordinator (i} have the full support of the
board of directors, (i} have the substantive expertise,
time and seniority to carry out the duties established in
sections IV and V of the Program {(including the ability
to initiate the corrective action identified in the Dealer
Participation Certification Form Review process set
forth in section IV.d and Appendix D of the Program),
and (i} is not routinely involved in establishing the
Final Dealer Participation Rate offered to the customers
in individual transactions. This last requirement is
important because the Program (a) requires in section
V.d that a review of the transaction be conducted

by a person who did not participate in # to ensure it
was carried in a manner that is consistent with the
terms of the Pragram, and {b) designates the Program
Coordinator to carry out this function. While the
Program permits the Program Coordinator to designate
another employee to perform the review function, the
Program Coordinator generally should not participate in
transactions as this could compromise the integrity of
the designee’s review.

Section IV - Guidelines for Establishing Dealer
Participation. This section establishes the
manner in which the dealership will determine the
dealer participation amount to include in credit
offers to custorners.

Paragraph (a) states that the Program Coordinator
will establish the pre-set standard dealer participation
rafe for the dealership and identify that rate (the
“Standard Dealer Participation Rate”) on the form at
Appendix B. Unless an allowable downward deviation
identified in Paragraph (b) applies, the Standard Dealer
Participation Rate will be added to the buy rate of the
indirect finance source 1o which the dealer will assign
the RISC o arrive at an APR that the dealership wilt
offer to the customer.

Paragraph (b} identifies seven good-faith,
competitive reasons that are unrelated to the customer’s
background which, if present, allow the dealership
to include in credit offers a dealer participation rate
ﬁecsuse deaiershi;gs require the services of a Program Coordinator
0 oversee their compliance efforts in a variety of areas (whetheras a
matter of prudence or as necessary to comply with federal mandates
such as the FTC Safeguards Rule requirement mentioned in the
orevious footnole), dealers should consider whether their menagement
structure would allow them 1o achieve greater operational efficiency by
consolidating the various program coordinator functions under 3 single
senior dealership manager.

that is lower than the Standard Dealer Participation
Rate. These are the same reasons listed in the 2007
DOJ Consent Orders mentioned in footnote 9 abave.
As stated in that footnote, dealers should be able to
identify additional or different reasons for downward
deviations in paragraph (b) provided they are fimited
to neutral, pro-corpetitive factors that are completely
unrelated to the customer's background and are
executed in good faith, However, as also explained,
dealers shoutd proceed cautiously in adopting
downward deviations that differ from those listed in the
DOJ consent orders.

For each allowable deviation that is contained
in this paragraph, dealers should clearly state the
prerequisites, including the necessary supporting
documentation, that must be present in order fo
apply that deviation. In addition, dealers should,
to the maximum extent possible, standardize the
application of each deviation. For example, the third
deviation allows the dealership to reduce the Standard
Dealer Participation Rate when the customer stales
that he or she has access to a more competitive
offer from another dealer or finance source. Dealers
should determine whether, as a matter of policy, it will
(i) reduce the Standard Dealer Participation Rate by
the amount necessary to meet the competing offer, or
{ii} reduce the Standard Dealer Participation Rate so as
to beat a competing offer by a certain number of basis
polnts. The bracketed italicized language that appears
in the description of this allowable deviation should be
modified to reflect this determination.

Sirmifarly, the seventh deviation aliows the
dealership to reduce the Standard Dealer Participation
Rate based on Inventory Reduction Considerations.

It is essential that this subparagraph explain the
process by which such considerations will be applied.
In addition, because inventory reduction criteria may
change more frequently than the frequency with which
the dealership would be able to amend this portion of
the Program, it may be prudent to permit the Program
Coordinator to establish the current inventory reduction
criteria on a separate document that can be provided 1o
dealership employees who arrange the credit sale with
the customer. The FProgram adopts this approach and
creates Appendix C for this purpose.

Fair Credit Policy & Fair Credit Compliance Program Templates



Paragraph (¢} states that dealership employees
who arrange the credit sale with the custorner must
complete, sign, and date a Dealer Participation
Certification Form that documents the Standard
Dealer Participation Rate, the final Dealer Participation
Rate, and, where the two rates differ, the allowable
deviation that applies {o the fransaction. Appendix D
has been created to record this determination. Note
that dealership employees who arrange credit sales with
customers should be required to complete a Dealer
Participation Certification Form for every credit sale
transaction regardless of whether the Standard Dealer
Participation Rate or a different dealer participation rate
based on an allowable deviation was applied.

Paragraph (d) states that the Program Coordinator,
or his or her designee, must (i) review each dealership
credit sale within two business days of the credit sale
to ensure that the Dealer Participation Certification
Form was executed properly and in a manner that
is cansistent with the terms of the Program, and
(i} complete, sign and date the Reviewer Certification
that appears on that form. Should the reviewer
determine that the form was improperly executed or
that the Program terms were not otherwise followed,
he or she will initiate the corrective action set forth
in this paragraph and record that action in the
Reviewer Certification. This may require coordinating
with the finance source that took assignment of the
RISC. In order to preserve the integrity of the review,
the Program does not permit the reviewer to have
participated in the credit transaction under review.

Dealers should ensure this paragraph and the
corresponding language in Appendix D are tailored
1o reflect the dealership’s operational circumstances.
For example, dealers should determine whether the
reviewer requires two business days or a slightly
tonger period to complete the review and the date on
which that period will begin (e.g., date of the credit
sale, date of delivery, etc.) Simitarly, dealers should
identify the employees within the dealership with whom
the Program Coordinator must coordinate to ensure
corrective action is carried out with regard 1o both the
affected customer and the responsible employee.

Section V - Training, Oversight, and Reporting. This
portion of the Program is intended fo ensure that the
dealer’s fair credit commitment is fully carried out.

Fair Credit Policy & Fair Credit Compliance Program Templates
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Paragraphs (a) through (h) delineate and explain
the Program Coordinator’s duties. Dealers should
carefully review this list to determine whether any
of these duties, such as setting and prospectively
changing the Standard Dealer Participation Rate,
should be retained by the board of directors. If dealers
decide that the board should retain any of these duties,
this must be reflected in the other portions of the
Frogram (including the appendices) that reference the
retained duty.

With regard to paragraph (d), the Program
Coordinator must clearly identify and communicate to
dealership employees who arrange credit sales with
customers both the Standard Dealer Participation
Rate (as required in section IV.a of the Program) and
the documentation required to substantiate each of
the allowable deviations contained in section Vb,
This will facllitate the consistent application of the
aliowable deviations by dealership employees and will
assist the Program Coordinator or his or her designee
in compieting the Reviewer Certification set forth in
section V.d and Appendix D of the Program.

With regard to paragraph (f), the Program
Coordinator must randomly monitor dealership credit
offers and conduct periodic audits of dealership
credit sales to ensure the Program is being effectively
implemented. As part of this auditing function, the
Program Coordinator should monitor the frequency
with which different dealership employees wha
arrange credit sales apply the dealership’s aliowable
deviations to the Standard Dealer Participation Rate.

If such monitoring reveals that particular dealership
employees have applied one or more atlowable
deviations significantly more or less frequently than

the other dealership employess who arrange cradit
sales, then the Program Coordinator should closely
scrutinize the employee’s application of such deviations
to determine whether the employee is correctly applying
the deviations and whether additional corrective action
may be necessary.

The documents that should be retained (or cross-
referenced) in the deal jacket or other location specified
by the Program Coordinator include, at a minimum,
those that set forth the buy rate and ~

»  for the first deviation, the rate cap imposed by the
finance source (including a ransaction specific rate
cap that is lower than the finance source’s standard
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rate cap based on its assessment of the customer’s
repayment ability);

* for the second deviation, the monthly budget
constraint stated by the customer (the Dealer
Participation Certification Form records this
information and therefore serves as appropriate
documentation for this deviation);

» for the third deviation, the name of the dealer or
lender that provided the more competitive offer
and the APR contained in that offer (the Dealer
Participation Certification Form records this
information and therefore serves as appropriate
documentation for this deviation);

e for the fourth deviation, the dealership
advertisement or other communication identifying
the terms of the dealership’s promotional
financing campaign;

* for the fifth deviation, the manufacturer’s, finance
source’s, or other third party's advertisement or
other communication identifying the terms of the
subvention program;

* for the sixth deviation, the terms of the dealership's
employee incentive program; and

* for the seventh deviation, a description of how the
vehicle to which the indirect financing transaction
applies satisfies the inventory reduction criteria
set forth on the form at Appendix C (the Dealer
Participation Certification Form records this
information and therefore serves as appropriate
documentation for this deviation).

Section VI - Program Amendments. This section
establishes that the Program may only be amended

by the board of directors, except that the Program
Coordinator may, after consulting with the dealership's
legal counsel, add an allowable deviation from the
Standard Dealer Participation Rate provided it consists
of a good-faith, competitive reason and the board

of directors approves the amendment at its first
meeting following such amendment. If this occurs, the
Program Coordinator needs to ensure that dealership
employees are frained on the appropriate application
and documentation of the added deviation and it needs
10 be appropriately reflected on the Dealer Participation
Certification Form. Program Coordinators should be
reminded of the need to exercise caution in adding to
the list of allowable deviations.

Appendix A — Fair Credit Policy
See the description above under Fair Credit Policy.

Appendix B — Standard Dealer Participation Rate
See the description above under section V.a.

Appendix C — Inventory Reduction Criteria
See the description above under section IV.b.

Appendix D — Dealer Participation Form
See the description above under sections V.c and iV.d.

Attached Templates

Fair Credit Compliance Program

Appendix A Dealership Fair Credit Policy

Appendix B Dealership Pre-Set Dealer
Participation Rate (“Standard Dealer
Participation Rate”)

Appendix C Dealership Inventory Reduction Criteria

Appendix D Dealer Participation Certification Form

Fair Credit Policy & Fair Credit Compliance Program Templates



[Name of Dealership]

Fair Credit Compliance Program
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(It Is essential that dealers and their atforneys read the NADA Overview and Instructions that accompany this Program
template before deciding whether and how to adopt it]

. Scope

a.

Persans Covered

This Program (which includes all appendices
to this Program) applies to all employees,
agents, and/or independent contractors of
[Name of Dealership} who are involved in any
aspect of the Dealership operations described
in section Lb of this Program {"Dealership
employees”). Fallure to comply with any
requirement in this Program may result in
disciplinary action, including termination of
employment and/or the agency of independsnt
contractor relationship.

Operations Covered

This Program carries out the [Name

of Dealership] Fair Credit Policy at

Appendix A of this Program, sets forth the

fair credit requirements applicable to alt
Dealership activity related fo the extension of
credit, and prescribes in section IV the manner
in which [Name of Dealership] determines the
amount of its compensation when ! engages
in an indirect vehicle financing fransaction.
For purposes of this Program, an “indirect
vehicle financing transaction” refers {o a
transaction in which —

Fair Credit Policy & Fair Credit Comptiance Program Templates

c,

1. {Name of Dealership} enters into a retail
instaliment sale contract {*RISC”) with a
custorner for the purchase of a vehicle
from { Name of Dealership};

2. {Name of Dealership) subsequently
assigns the RISC to a third-party finance
source (“the Assignee”); and

3. [Name of Dealership] refains ils right to
receive a portion of the finance charge
payable under the RISC, specifically
the difference between the retail
annual percentage rate (“APR") and
the wholesale interest rate at which the
Assignee will buy the RISC from the
deater (“buy rate”) within the parameters
established by the Assignee. This amount
is referred to in this Program as “dealer

participation.”
No Third-Party Beneficiaries

Nothing in this Program, express or implied,
is intended to or shall confer upon any
person any right, benefit, or remedy of any
nature whatsoever under or by reason of this
Program or by reason of any federal, state or
local law. Notwithstanding this provision, this
is a program of [Name of Dealership], and
any violation of the Program by a Dealership
employee can be the basis for disciplinary
action, including termination of employment
and/or the agency or independent contractor
relationship.
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Complying with the Equal Credit Opportunity Act
and Regulation B

a. Prohibition Against Unlawful Credit
Discrimination

As part of its fair credit commitment, [Name
of Dealership} strictly prohibits discriminating
against any credit applicant with respect to
any aspect of the credit fransaction —

1. on the basis of race, color, raligion,
national origin, sex, marital status or age
{provided the applicant has the capacity to
contract);

2. because all or part of the applicant’s
income derives from a public assistance
program; or

3. because the applicant has in good faith
exercised any right under the federal
Consumer Credit Protection Act.

[These are the “prohibited bases”™ set forth
in the federal Equal Credit Opportunity
Act. Add any additional prohibited bases
that are identified by the law of your state
and/or municipality and add the title of
that law 1o the heading of this section.]

This prohibition against credit
discrimination extends to both disparate
treatment (i.e., treating a credit applicant
differently than other credit applicants on
one of the prohibited bases mentioned
above) and disparate impact {i.e.,
applying a facially neutral policy in a
manner that has an adverse impact on
credit applicants who are members of

a class protected against discrimination
relative to similarly-situated credit
applicants who are not members of that
protected class).
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b. Other Requirements

[Name of Dealership} also fully adheres to and
will comply with other applicable requirements
set forth in the Equal Credit Opportunity Act
and Regulation B including, but not limited

to, the adverse action and other notification
requirements prescribed in 12 CFR § 2029
and the records retention requirements
prescribed in 12 CFR § 202.12.

1Set forth or cross-reference the Dealership’s
specific procedires for complying with these
requirements. ]

. Appointment of Fair Credit Compliance Program

Coordinator

Upon its adoption of this Program, the [Name of
Dealership) Board of Directors will appoint (and,
thereafter, replace as necessaty or appropriate)
a Fair Credit Compliance Program Coordinator
who will administer the Program. The Program
Coordinator will report directly to the Board of

Directors.

. Guidelines for Establishing Dealer Participation

The dealer participation rate that [Name of
Dealership] will include in a credit offer to

a customer in an indirect vehicle financing
transaction will be determined in accordance with
the guidelines set forth in this section.

a. Pre-Set Standard Dealer Participation Rate

The Program Coordinator will establish a
pre-set rate of dealer participation that will be
included in all credit offers that the Dealership
extends to customers (the “Standard Dealer
Participation Rate”} except as provided in
section [V.b of this Program. The Program
Coordinator will set forth the Standard Dealer
Participation Rate in writing on the form at
Appendix B of this Program and provide it

to all Dealership employees. The Program
Coordinator may change the Standard Dealer
Participation Rate prospectively on a periodic
basis through a written declaration to all
Dealership employees.
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b, Pre-Determined Allowable Deviations 3. More Competitive Offer

Dealership employees may include a tower O Customer stated competing offer by

dealer participation rate in a credit offer to a e (namejof _____ %
customner only for the good faith, competitive If the customer (i) states that he or
reasons listed befow. (Immediately below she has access to a credit offer from
each reason is how that reason appears on another dealer or & lender that is

the Dealer Participation Certification Form tower than the credit offer from the

at Appendix D of this Program, which is Dealership made under this Program
described in paragraph {¢) of this section.) and (it} identifies the terms and

When this occurs, Dealership employees source of the competing credit offer,
must include sufficient documentation in the the Dealership’s credit offer may

deal jacket or other location specified by the include a dealer participation rate
Program Coordinator to support the Dealership that is reduced so as to [select one of
employee’s application of that reason and to the following — [meet the competing
verify that the final dealer participation rate credit offer][beat the competing credit
was determined in a manner that comporis offer by a pre-Getermined number

of basis points established by the
Program Coordinator for all such

1. Lower Cap Imposed by Assignee scenarios]].

with the terms of this Program.

&3 Dealer participation fimited by finance source 4. Dealership Promotional Financing
if the Assignee has imposed a cap on
the dealer participation that may be .
carned in the transaction that is lower O Customer qualified for Dealership Promational
than the Standard Dealer Participation Financing Campaign
Rate, the credit offer may include If the Dealership extends a
a dealer participation rate that is promotional credit offer 1o alt
reduced to the rate cap level. customers on the same terms or to
all purchasers of certain vehicles on
2. Monthly Payment Constraint the same terms, the credit offer may
include a dealer participation rate that
is reduced to the level necessary to

Campaign

0 Customer stated monthly payment constraint of

b3 per month extend the promotional credit offer.
If the customer states a monthly
payment constraint in a fixed doliar 5. Manufacturer Subvention Program
amount that would preclude the 01 Customer qualified for subvened interest rate of

customer from accepting a credit
offer made under this Program, the
Standard Dealer Participation Rate
may be reduced to the level that
will allow the customer o satisfy the
monthly payment constraint.

_____________________ .. name)

if the customer qualifies for a
manufacturer, finance source,

or other third-party interest rate
subvention program, the credit offer
may be made pursuant to the terms
of that program without regard to the
Standard Dealer Participation Rate.

i % from
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6. Dealership Employee Incentive Program
linclude only if applicable.}

L Customer qualified for Dealership Employee Incen-
five Program

If the customer qualifies for [Name

of Dealershipl's Employee incentive
Program, the credit offer may include a
dealer participation rate that is reduced
pursuant {o the terms of that program.

7. Dealership Inventory Reduction
Considerations

O Customer purchased a vehicle that satisfies the
Dealership’s pre-determined inventory reduction
criteria {describe how vehicle satisfies the criteria)

if the Dealership extends a credit
offer pertaining to a vehicle that
satisfies inventory reduction criteria
that have been pre-determined by the
Program Coordinator, the credit offer
may include a dealer participation
rate that is reduced in order to
secure the sale of the vehicle, In
establishing the inventory reduction
criteria, the Program Coordinator

will {I) consult with the manager(s)
responsible for vehicle sales and the
Dealership’s floor plan line of credit,
and (i) identify in writing on the form
at Appendix C of this Program and
provide to Dealership employees the
written inventory reduction criteria
that a vehicle must satisfy in order
o qualify for the reduction in the
Standard Dealer Participation Rate.
The written inventory reduction
criteria should include relevant
thresholds that the vehicle must
satisfy such as the number of such
vehicles in stock, the number of days
the vehicle has been in inventory and/
or the declining value of the vehicle.
The Program Coordinator may revise
the inventory reduction criteria on a
prospective basis as warranted by
the eircumstances provided these
requirements are satisfied.
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Dealer Participation Certification Form

A Dealership employee who arranges a credit
sale with a customer must fully complete, sign
and date the Dealer Participation Certification
Form set forth at Appendix D of this Program
for each such credit sale and place the form
in the deal jacket. The Dealer Participation
Certification Form will be retained for the same
period of time that the Dealership retains other
documents related to credit transactions as set
forth in section 11.b of this Program.

Dealer Participation Certification Form Review

The Program Coordinator, or his or her
Designee, will review each Dealership credit
sale within two (2) business days of the saie
to ensure that the Dealership employee

who arranged the transaction executed a
Dealer Participation Certification Form and
completed and retained it in a manner that
is consistent with the terms of the Program.
The person conducting this review may not
have participaled in the credit transaction
under review. If the reviewer determines that
the Form was executed in a manner that is
inconsistent with the terms of the Program,
the reviewer will note the defect on the Form
and initiate appropriate corrective action.
Such action will include (i) ensuring that the
customer receives a reduced interest rate or a
refund if the transaction should have resulted
in a lower interest rate for the customer,

(i) ensuring that appropriate corrective
action is taken with regard to the Dealership
empioyee who improperly executed the Form,
and (iii} if the reviewer is not the Program
Coordinator, promptly notifying the Program
Coordinator of the defect. The Program
Coordinator will coordinate with the {enfer
posifion title of appropriate emplovee(s) to
ensure such corrective action was carried out.
Upon completion of the review, the reviewer
will complete, sign, and date the Forms
Reviewer Certification.



V. Training, Oversight and Reporting

The Program Coordinator will complete the tasks
listed below.

a.

Ensure all current Dealership employees
receive training on the [Name of Dealership
Fair Credit Policy and Fair Credit Compliance
Program within 60 days of the Board of Direc-
tor’s adoption of the Program.

Ensure all new Dealership employees receive
training on the [Name of Dealershipl Fair
Credit Policy and Fair Credit Compliance Pro-
gram prior to engaging in any credit operation
described in Section Lb of the Program.

Ensure all current Dealership employees
receive recurring training on the [ Name of
Dealership] Fair Credit Policy and Fair Credit
Compliance Program on a periodic basis, at
least once per year, and more frequently if the
Program is amended in a substantive manner
or if the Program Coordinator determines that
additional training is necessary.

Establish the Standard Dealer Participation
Rate as set forth in section iV.a of this Program
and provide to Dealership employees this and
any other information that is necessary to
carry out the terms of the Program, including
the documentation that must be present to
support a Dealership empioyee’s application of
an allowable deviation to the Standard Dealer
Participation Rate.

Complete or ensure the completion of the
Dealer Participation Certification Form Review
as described in section IV.d of this Program.

Fair Credit Policy & Fair Credit Compliance Pragram Templates
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Vi

Randomly monitor Dealership credit offers and
conduct perindic audits of Dealership credit
sales to ensure the {Name of Dealership) Fair
Credit Compliance Program s being effectively
implermented.

Subrrit a report to the Board of Directors,

at least once per year, that sets forth (i} the
Dealership’s level of compliance with the Fair
Credit Compliance Program, and (i) any rec-
ommended changes to the Program that may
assist in carrying out its purpose.

Retain records documenting the completion
of the training, oversight and reporting tasks
outlined in this section.

Program Amendments

a.

Except as provided for in section VLb of this
Program, amendments to the Program may
only be made by the [Name of Dealership]
Board of Directors.

After consulting with the Dealership’s legal
counsel, the Program Coordinator may amend
section IV.b of this Program in a manner that
adds a good-faith, competitive reason for an
allowable deviation from the Standard Deal-
er Participation Rate that is consistent with
[Name of Dealership]'s Fair Credit Policy and
is capable of being uniformly applied by Deal-
ership employees. Any such amendment must
be ratified by the Board of Directors at its first
meeting following such amendment.
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Appointment and Policy & Program Approval

The following employee has been appointed as the {Name of Dealership] Fair Credit Compliance Program
Coordinator pursuant to section il of this Program:

linsert appropriate language indicating the Dealership’s approval of this Policy and Program, such as:]

By signing below, the undersigned, constituting all of the members of the [Name of Dealership] Board of Directors,
acknowledge the Board's approvat of the foregoing [Name of Dealership] Fair Credit Policy and Fair Credit
Compliance Program and its appointment of the {Name of Dealership] Fair Credit Compliance Program Coordinator
this___dayof 201

Fair Credit Policy & Fair Credit Compliance Program Templates
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Appendix A

[Name of Dealership]
Fair Credit Policy

[Name of Dealership} is fully committed fo
complying with the letter and spirit of federal,
state, and local faws and regulations that are
designed to protect its customers. This includes
ensuring that all qualifying credit applicants
have equal access to credit and are treated in a
manner that is fair, professional and consistent
with the terms of the [Name of Dealershipl
Fair Credit Compliance Program. Engaging in
any form of unlawful credit discrimination is
destructive, morally repugnant and will not be

tolerated by [Name of Dealership].

Fair Credit Policy & Fair Credit Compliance Program Templates



97

Appendix B

[Name of Dealership]
Standard Dealer Participation Rate

The [Name of Dealership] Pre-Set Dealer Participation Rate (“Standard Dealer Participation Rate”) is _ %.

This rate applies 1o all indirect vehicle financing transactions beginning on _________ {enter date) and is in effact
until further written notice from the [Name of Dealership] Fair Credit Compliance Program Coordinator.

{Name of Dealership} Fair Credit Compli Program Coordinator:

Signature

Printed Name

Fair Credit Policy & Fair Credit Compliance Program Templates
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Appendix €

[Name of Dealership]
Inventory Reduction Criteria

In order for a Dealership employee fo reduce the [Name of Dealership] Pre-Set Dealer Participation Rate (“Standard
Dealer Participation Rate”) based o inventory Reduction Considerations as set forth in section {V.b.7 of the [Name
of Dealership] Fair Credit Compliance Program, the vehicle must meet or exceed the following thresholdis):

These inventory reduction criteria apply to alf vehicle indirect financing transactions beginning on _
(enter date) and is in effect until further written notice from the [Name of Dealership] Fair Credit Compliance
Program Coordinator.

[Name of Dealership} Fair Credit Compliance Program Coordinator:

Signature

Printed Name

Fair Cradit Policy & Fair Credit Complance Program Templates
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Appendix D

Dealer Participation Certification Form

Buyer(s) Name(s) Date

Assignee VIN

Standard Dealer Participation Rate ____% Final Dealer Participation Rate %

Ifthe Final Dealer Participation Rate does not equal the Standard Dealer Participation Rate, check the aflowable
deviation box below and fill in the corresponding blanks.

0 Dealer participation limited by finance source
0 Customer stated monthly payment constraint of

$ per month
3 Customer stated competing offer by
(name)of ____ %
Q  Customer qualified for Dealership Promotional

Financing Campaign
O Customer gualified for subvened interest rate of

o %from________ {(name)

Q  Customer qualified for Dealership Employee
Incentive Program

3  Customer purchased a vehicle that satisfies the
Dealership’s predetermined inventory reduction
criteria (describe how vehicle satisfies the criteria)

1 certify that the information above is true and correct
to the best of my knowledge and that any deviation
from the Standard Dealer Participation Rate was made
in good faith and in a manner that is consistent with
the requirements of the [Name of Dealership} Fair
Credit Compliance Program.

Signature

Date

Printed Name

Title

m Fair Credit Poficy & Fair Credit Compliance Program Templates
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Statement of the National Automobile Dealers Association
A Hearing Entitled
“The Semi-Annual Report of the Bureau of Consumer
Financial Protection (CFPB)”
Before the House Financial Services Committee
March 16, 2016

The National Automobile Dealers Association (NADA), a national trade association representing
more than 16,000 franchised new car and truck dealers that collectively employ more than 1 million
individuals," is pleased to submit comments for the record regarding the Consumer Financial
Protection Bureau (CFPB). As the CFPB continues its efforts to change the $1 trillion auto financing
market, it is vital that the House Financial Services Committee provide oversight on this important

issue.

in March 2013, the CFPB issued informal indirect auto finance guidance which threatens to
eliminate a dealer’s flexibility to discount the annual percentage rate (APR) offered to consumers
to finance vehicle purchases.” In the three years since, the Bureau has resisted efforts to provide a
more transparent process.

With the CFPB’s actions likely to raise the cost, or reduce the availability, of credit for car buyers,
NADA appreciates the Committee’s review of the CFPB actions on auto financing to ensure the
Bureau is acting in the best interests of consumers and basing its policies on sound analysis.

The auto finance guidance is a classic case of the government not working properly. The CFPB
released its guidance without prior notice or an opportunity for public comment. What makes this
specific guidance problematic is that the CFPB chose to avoid the rulemaking process and use
“guidance” as a way to make a major change in policy, i.e., eliminating a dealer’s ability to offer its
customers discounts on credit.

1. The Bureau is not acting in the best interests of auto consumers. The CFPB proceeded
without considering the impact of its directives on auto consumers. And the CFPB continues

to press its fair credit initiative in a way that eliminates consumer discounts. Of course,
consumers are better served when they are able to leverage the competitiveness of the
marketplace to negotiate lower interest rates on auto financing.

2. The Bureau is not basing its policy on sound analysis. The CFPB is attempting to eliminate or
constrain dealers’ ability to discount credit utilizing {1) a proxy analysis for determining the

! NADA members are primarily engaged in the retail sale and lease of new and used motor vehicles, and also engage in
automotive service, repairs, and parts sales. Last year America’s franchised new car and truck dealers sold or leased
approximately 17.5 million new cars and light duty trucks. NADA members operate in every congressional district in
the country, and the majority of our members are small businesses as defined by the Small Business Administration.

2 CFPB Bulletin 201302, issued March 21, 2013: http://files.consumerfinance.gov/f/201303 cfpb march -Auto-

Finance-Bulletin.pdf
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ethnicity of borrowers that the CFPB knows to be flawed® and (2} a fair credit enforcement
theory that fails both (i) to compare only “similarly situated” customers and {ii) to account for
legitimate competitive business factors that explain any pricing differentials that may exist.

NADA has endorsed a fair credit compliance program based on a Department of Justice {DOJ)
model as an alternative to the CFPB’s guidance, and we continue to urge the Bureau to embrace
this common sense approach to addressing the fair credit concerns the Bureau has raised. In
2014, NADA released its Fair Credit Compliance Policy & Program, based on prior work by the DOJ,
which addresses fair credit risk in the showroom while also preserving a dealer’s ability to discount
credit. The program was developed jointly by NADA, the Nationa! Association of Minority
Automobile Dealers, and the American International Automobile Dealer Association, and has been
endorsed by numerous fair credit experts across the country. The CFPB has declined to take up this
effective, DOJ-inspired approach to fair credit without providing a reasonable rationale.

Congress should pass S. 2663, the “Reforming CFPB Indirect Auto Financing Guidance Act”,
introduced by Sen. Moran (R-KS). The bill would rescind the CFPB’s flawed auto finance guidance,
and make the Bureau more transparent and accountable when issuing future auto finance
guidance, The bill provides for a public comment period, coordination with other regulatory
agencies, and a study of the impact of the guidance on small businesses and, most importantly,
consumers. In particular, before issuing new auto finance guidance, S. 2663 would require the CFPB
to:

» provide notice and a period for public comment;

* make public any studies, data, and analyses upon which the guidance is based;

e consult with the Federal Reserve Board, Federal Trade Commission and Department of
Justice; and

e study the cost and impact of the guidance on consumers as well as women-owned,
veteran-owned, minority-owned, and small businesses, including in rural areas.*

S. 2663 is a moderate bill that does not dictate a result or tie the CFPB’s hands. The bill merely
allows for transparency and public notice so the public has an opportunity to analyze and comment
on the CFPB’s attempt to change the auto financing market via “guidance.”® It protects fair credit
laws and their enforcement in order to safeguard equal opportunity in auto financing. For all of
these reasons, the companion bill, H.R. 1737, introduced by Reps. Guinta (R-NH) and Perimutter (D-
CO) overwhelmingly passed the House on November 18 by a vote of 332-96 with strong support
from Members across the political spectrum, including 88 Democrats.

* The CFPB's own analysis of its methodology revealed errors as high as 20 percent in estimating individuals” ethnicity.
And, an independent research study found that the CFPB's proxy methodology can overestimate certain populations by
41 percent. Charles River Associates, Fuir Lending: implications for the indirect Auto Finance Market (Nov. 2014).

* The CFPB took none of these essential steps before issuing its far-reaching guidance.

® Significantly, the process for issuing guidance in S. 2663/H.R. 1737 is consistent and in accordance with OMB's
practices on agency guidance documents. The Bulletin on “Agency Good Guidance Practices” sets forth general policies
and procedures to ensure that guidance documents of Executive Branch departments and agencies are developed with
appropriate review and public participation, accessible and transparent to the public, and of high quality.
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Members should be concerned that, rather than embracing a fair credit approach emanating from
the DOJ and endorsed by dealers, the CFPB continues to seek to be prescriptive in setting the
manner and dictating the amount of dealer compensation for arranging financing, despite a clear
prohibition in Dodd-Frank against regulating dealers.®

The current system of dealer assisted financing is fair, competitive, and boosts access to
affordable credit for consumers. Any disruption in this highly efficient model can only be justified
if supported by reliable and sound analysis. These significant flaws in the CFPB’s policy could have
been avoided if the Bureau had employed a process that was market-driven and transparent.

S. 2663/H.R. 1737 would provide that needed transparency.

® Chris Kukia, of the Center for Responsive Lending and a “persistent critic of auto deafers and lenders,” has a “theory
that federal regulators... are still angry that when the CFPB was set up...franchised new-car dealerships won a ‘carve
out,” exempting them from the CFPB’s jurisdiction.” Mr. Kukla stated that he believes CFPB’s actions are “...driven in
part by the auto dealer exclusion.” See Jim Henry, “Did dealers hurt themselves with the carve out?” Automotive News,
Aug. 20, 2014,
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@angress of the United States
Hashington, BE 20515

June 17, 2015

The Honorable Richard Cordray
Director

Bureau of Consumer Financial Protection
1700 G Street, NW

Washington, DC 20552

Dear Director Cordray:

We write to express our concerns with the Arbitration Study' that was recently released by the
Consumer Financial Protection Bureau.

Under the Dodd-Frank Act, Congress delegated to the Bureau the authority to issue a rule
regulating the use of arbitration agreements in consumer financial agreements, but required the
Bureau to conduct an arbitration study as a prerequisite to regulation such that the “findings in
[any] such rule shall be consistent with the study.” Thus, the decision as to whether the Bureau
should prohibit consumer atbitration agreements is based on the findings and veracity of the
study.

Unfortunately, the process that led to the Bureau’s Arbitration Study has not been fair,
transparent, or comprehensive. The Bureau ignored requests from senior Members of Congress
for basic information about the study preparation process. The Bureau also ignored requests to
disclose the topics that would be covered by the study, and failed to provide the general public
with any meaningful opportunities to provide input on the topics. Because the materials were
kept behind closed doors, the final Arbitration Study included entire sections that were not
included in the preliminary report that was provided to the public,3

As aresult, the flawed process produced a fatally-flawed study. Rather than focusing on the
critical question — whether regulating or prohibiting arbitration will bepefit consumers — and
devising a plan to address the issues relevant to resolving that question, the Bureau failed to
provide even the most basic of comparisons needed to evaluate the use of arbitration agreements.

For example, the Bureau failed to estimate the transaction costs associated with a consumer
pursuing a claim in federal court as compared to arbitration. The Bureau also failed to estimate
the ability of a consumer to successfully pursue a claim in federal court without a lawyer, despite
the fact that consumers often are self-represented successfully in arbiteation proceedings. The

! Consumer Financial Protection Buteay, Arbitration Study Report to Congress, Pursuant to Dodd-Frank Woll
Street Reform and Consumer Protection Act § 1028(a) (2015) [hereinafter Arbitration Study), available at
http://files. consumerfinance. gov/f7201503 cfpb arbitration-stud -repori-to-congress-2013.pdf.

* Dodd-Frank Wall Street Reform and Consumer Protection Act, 12U.8.C. § 5518(b) (2015).

* See Arbitration Study at 9.

PRINTED ON RECYCLED PAPER
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Hon. Richard Cordray
June 17, 2015
Page 2

absence of comparison to even these basic data points throws suspicion on where other useful
information has been sidestepped, if not willfully ignored.

For ninety vears, since the enactment of the Federal Arbitration Act in 1925, there has been — as
the Supreme Court explained in a recent wnanimous opinion — “an *emphatic federal policy in
favor of arbitral dispute resolution.”™ When the consumers® path to justice is impeded by a
court system that is slow and costly, it is clearer than ever that Americans need alternative
dispute resolution procedures that are fair, more accessible, less costly, and more efficient.

We therefore call upon the Bureau to reopen the study process, seek public comment, and
provide the necessary cost-benefit analysis for understanding how a similarly situated consumer
would fare in arbitration versus a lawsuit. Any rulemaking proceeding in the absence of such
minimally fair procedures would be premature, hiased, and fail to comply with Congress’s intent

in conferring this authority on the Bureau.

Sincerely,

AATRICK MCHENRY T Scorr £
Aember of CQ% United States Senator
Member of Congress I!nited States Senator g N

Member of Congress

United States Senator

Prsnch ] (RERZS

ember of Congress United States Senator j
Member of Co"{}gress United States Sendiér

*KPMG LLP v. Cocchi, 132 8.C1. 23, 25, (2011) {per curiam) (quoting Mifsubishi Motors Corp. v, Seler Chrysler—
Plymouth, Inc., 473 U 8. 614, 631 (1985)).
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Hon. Richard Cordray
June 17, 2015
Page 3
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Negotiation Doesn’t Help African Americans.
and Latinos on Dealer-Financed Car Loans
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INTRODUCTION

Previous research shows that, on average, people of color pay more for their car loans than whites
when financing a loan through a car dealer. African Americans receive higher interest rates on car
loans obtained from car dealers than similardy-situared white borrowers, even after controlling for
several credit measures, while those who receive loans directly from banks or credit unions do not.”
In addition, African Americans pay higher purchase prices for their cars, even after actively negoti-
ating with the seller.?

Theoretically, we would expect better rate pricing outcomes for consumers who both try to negotiate
their interest rates and comparison shop for a loan in advance of their car purchase. Differences in
levels of negotiating and comparison shopping could explain the disparities we see in rate pricing for
dealer-financed loans. However, if consumers of color negotiate and shop around just as much as
their white counterparts and still experience pricing disparities, it raises the possibility that other
factors at the dealership prevent the car financing process from working the same for all consumers.

This report seeks to add to previous research on car loan pricing by examining differences in the car
financing experience for borrowers receiving loans through car dealers. Specifically, we investigate
whether racial disparities oceur, considering the consumers’ atrempt to negotiate their interest rates
and comparison-shop at other institutions. We also examine other aspects of car buying by race and
ethnicity, inchuding the purchase of ancillary “add-on” products® and the accuracy of information
provided by the dealer to the customer during the buying experience.

With racial disparities in dealer interest rate pricing found in several reports, our research shows

the possibility of outside factors preventing a level playing field for all consumers. This new research
supports the likelihood that dealer practices, such as interest rate markups, have a discriminatory
impact on borrowers of color. In brief, these are our main findings:

African-American and Latino consumers atterapt to negotiate pricing on car dealer foans just as
much as white consumers, if not more, and their levels of comparison shopping are similar to those
of white buyers. Previous analyses have found racial and ethnic disparities in car loans obtained
through car dealers even after controlling for credit risk factors. Here we find, in spite of attempting
to negotiate pricing more than their white counterparts, people of color received higher interest rates
on loans financed through dealers. Thirty-nine percent of Latinos and 32% of African Americans
report negotiating their interest rate, compared to only 22% of white car buyers—yet people of color
received worse pricing. In fact, we found that people of color received higher interest rates compared
to white buyers wha did not attempt to negotiate at all. People of color did reporr slighrly lower
levels of comparison-shopping than white car buyers, but the very small differences would not

account for the disparities in interest rates received.

Non-Negotiable: Negotiation Doesn’t Help African Americans and Latinos on Dealer-Financed Car Loans
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2. More horrowers of color reported receiving misleading infor-
mation about their loans from car dealers. Misrepresentations
serve to negate the impact of negotiations or comparison More borrowers of color
shopping. People of color are more likely to have the dealer reporfed receiving misleading
indicate they are getting the “best rate avaxla}?i(e,“ and be told infarmation about their loans
that add-ons are mandatory purchases. In addition, people of
color are more likely ro be unaware of dealer interest rate from car dealers.
markups. These three factors are also associared with higher
delinquency rates, and therefore a greater chance of losing the
car through repossession.

[os)

. Afvican Americans and Latinos are nearly twice as likely to be sold multiple add-on products as
white consumers. Add-on products such as various kinds of warranty and insurance coverage are
sold at the dealership’s financing office, often with significant price markups. Dealers sell African
Americans and Latinos multiple add-ons approximately 30% and 27% of the time, respectively,
compared with 16% of the time for whites. Multiple add-ons are also associated with greater
changes of delinquency and therefore create a greater risk of repossession.
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BACKGROUND

Auto Dealer interest Rale Markups

When dealers sell a car and finance the transaction, they are able to earn revenue in several ways:
through the car’s sales price, the sale of add-on products and by adding a markup to the loan’s
interest rate for compensation.* Most consumers are unaware that the dealer has discretion ro
increase the consumer’s interest rate beyond what ourside financial institutions require to purchase
the loan at face value.® Dealers will then keep some or the entire rate markup as compensation.
We have estimated that in 2009 dealer interest rate markups—also known as “dealer reserve” or
*dealer participation”cost car buyers $25.8 billion in additional interest over the life of their
loans.® Rather than providing loans with interest rates based on purely objective risk measures,
dealer interest rate markups increase interest rates based on the dealer’s own discretion and ability
to convince horrowers to pay a higher rate.

On car loans financed through the dealer, the loan’s interest rate has two components. The first is
the “buy rate” that the financial institution buying the finance contract offers the dealer. This rate
is calculated based on the borrower’s credit and financial information that the dealer collects and
provides to the financial institution. The second component of the interest rate is the dealer mark-
up, which is added to the buy rate, with the extra funds going to the dealer. The dealer markup is
based solely on the additional interest the dealer is able to convince the consumer to accept.

Non-Negotiable: Negotiation Doesn't Help African Americans and Latinos on Dealer-Financed Car Loans
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In the mortgage field, we do see some precedent in regulating discretionary pricing. Mortgage
yield spread premiums, a practice between mortgage lenders and brokers that functioned very
similarly to dealer interest rate markups on car loans, produced both racial and ethnic disparities
in how much consumers were charged in broker compensation. Mortgage brokers received an
upfront payment in exchange for selling the borrower a loan with less advantageous terms, like
a higher interest rate than that for which the borrower qualified or a prepayment penalty. At a
statistically significant level, African-American borrowers paid between $482 and $733 more in
broker compensation through yield spread premiums than white borrowers, while Latinos paid
berween $351 and $398 more than whites.” These disparities appeared even after controlling for
risk factors such as credit score and loan-to-value ratio, as well as loan characreristics, neighborhood
demographics and geography.

Due to the lack of transparency and additional costs created by yield spread premiums, the Federal
Reserve Board and Congress acted to prohibit mortgage lenders from paying broker compensation
based on discretionary interest rate pricing.® Similarly, the Consumer Financial Protection Bureau
(CFPB) issued a rule under the Dodd-Frank Act prohibiting mortgage loan originators from being
compensated based on the terms of the loan.®

Prior Disparate Impact Research on Car Loan Interest Rate Pricing

Similar to the disparities found in mortgage yield spread premiums, previous research has also found
racial and ethnic disparities when borrowers finance their car loans at the dealership rather than
directly from a bank or credit union.

Using data provided through class action litigation, Mark Cohen of Vanderbilt University {2006)
found that borrowers of color are more likely to receive an interest rate markup when financing a
car through the dealer, and that the rate is typically increased at larger amounts, than for similarly-
situated white borrowers.™ His loan-level analysis of five major auto finance companies indicared
that 54.6% of African Americans received an interest rate markup, compared to 30.6% of whites.
Moreover, African Americans on average paid over twice the amount of rate markup ($742) com-
pared with the average markup paid by whites ($315). Latinos also paid higher rate markups than
whites, although not as high as those paid by African Americans.”

Lenders involved in the class action lawsuits settled out of court, and instituted temporary interest
rate markup caps of between two and three percentage points, the first of which started in 2003.
Even with the last of the markup caps expiring in early 2010, auto industry representatives claim
that the caps have been generally accepted as a best practice with most lenders, which should limit
discriminatory conduct. However, even since the rate markup caps were put into pracrice, recent
investigations from the Consumer Financial Protection Bureau {CFPB) and the U.8. Department of
Justice (DO]) have found racial disparities in car loan interest rate pricing among dealer-originated
loans. This implies that rate markup caps by themselves are insufficient in erasing disparate impact,
and that further regularory measures may be necessary.

Recently, the CFPB announced findings from their review of data acquired from several large finan-
cial institutions that purchase car loans from dealers. These reviews are in light of CFPB guidance




115

issued March 2013 to financial institutions that purchase car loans financed at dealerships, indicat-
ing that they can be held accountable for purchased loans violating the Equal Credit Opportunity
Act (ECOA)." In some instances, CFPB found rate disparities where African Americans, Latinos
and Asian Americans paid rates of 10 to 30 basis points (0.10% to 0.30% percentage points) higher
than whites with similar credit backgrounds.®? On a typical new car loan of $26,500 with 2 4.5%
interest rate and loan term of 60 months, a 30 basis point increase would result in an additional
$216 for a minority consumer. Cumulatively over the course of many purchases within a minority
group, this amount can have a negative impact on minerity communities as a whole.

According to Patrice Ficklin, CFPB Fair Lending
Director, “What we’ve already seen amounts to tens of .
.
millions of dollars in overpayments each year in total. What we've already seen amounts
Across the entire indirect auto market, the total could be  to tens of millions of dollors in
I g )
much greater than that. overpayments each year in total,

Even with caps on rate markups, the CFPB and DOJ srill Across the entire indirect auto

found statistical evidence of disparate impact, already market, the totol could be much
prompting a settlement to recompense minority consume
ers that were harmed. In December 2013, the CFPB and
DOJ ordered Ally Bank to pay $98 million in damages
and penalties for discriminatory rate pricing against over  Patrice Ficklin

235,000 African-American, Latino, Asian and Pacific CFPB Fair Lending Director
Islander consumers.*® According to the consent order,
loans purchased by Ally Bank showed disparities of 29,
20, and 22 basis points for African-American, Latino,
and Asian/Pacific Islander consumers over similarly-situated white borrowers, respectively. The
investigation also determined that Ally Bank had insufficient measures to monitor discriminatory
practices. Additionally in September 2013, the DOJ settled a lawsuit against a Los Angeles dealer-
ship after finding that loans they generated disproportionately gave non-Asians, many of whom were

Latino, higher rate markups than similarly-situated Asians.®®

greater than that.”

Other research also found disparate impact in car loan interest rates. Using data from the Survey
of Consumer Finances, researchers Charles, Hurst, and Stephens (2008) find thar for car loans with
higher interest rates (at the 75th percentile), African Americans paid 168 basis points more than
whites with similar credit profiles financing through a finance company. In contrast, the rates
African Americans paid on car loans originated directly by a bank or credit union did not have a
statistically significant difference from whites.””

Likewise, Edelberg (2007) found that interest rate data prior to 1995 showed racially disparate
impact for several types of loan products, including car loans, even after controlling for the financial
costs of issuing debt. For car loans specifically, minorities paid rates 80 basis points higher than
whites on a statistically significant level.’®

Impact of Negotiatien and Comparison Shopping on Interest Rate Pricing

Some reasonable explanations for a consumer receiving a higher interest rate on # loan include hayv-
ing poor credit, failing to negotiate for a good interest rate if the originator has discretion on what
rate they can charge, or failing to compare competing loan offers. However, if data reveals rhat these
factors are all reported at comparable levels among racial and ethnic groups and disparities persist,
other factors—including the borrower’s race or ethnicity—-are at play, To determine whether these
borrower characteristics and activities are significant factors in interest rate pricing, we conducted a

Non-Negotiable: Negotiation Doesn't Help African Americans and Latinos on Dealer-Financed Car Loans
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comparative analysis that looks at racefethnicity, interest rate negotiation, and comparison shopping.
Including rate negotiation and comparison shopping in the discussion of how interest rates are priced
allows us to gauge the influence consumers have over the price of their interest rates, and whether
consumers can prevent racial disparities on their own. It also provides a new angle of research on
discretionary interest rate pricing that adds to a growing foundation of analysis already on the issue.

Negotiation and comparison shopping could be important factors in obtaining a good interest rate
from a dealer. Negotiation should in theory reduce a discretionary price, and receiving multiple
finance quotes before buying a car can empower consumers to negotiate knowing the best interest
rate for which they qualify.

However, staff in a dealer’s finance and insurance (F&I) office, where financing is finalized and
add-on products are sold, may provide misleading information that discourages negotiation and
comparison shopping. Dealer compensation, with its ability to mark up interest rates, creates an
incentive for a dealer’s staff to discourage the consumer’s ability to negotiate well. For example, 2
dealer representative could tell consumers that he or she has found the “best rate available” when
that is not the case. In this case, if consumers trust their dealer representative, they may forego any
rate negotiation or not be able to negotiate effectively.

Likewise, a dealer representative may falsely assert that certain add-on products are mandatory in
order for the loan to be approved. This puts pressure on the consumer to accept add-on purchases
without argument. These problerns are compounded for consumers with credit scores that are consid-
ered subprime, since there are far fewer options for those consumers outside of dealer financing.
Thus, subprime consumers often accept whatever deal is offered because they are not confident that
other choices exist for them.

Research by lan Ayres of Yale Law School {1995), which
evaluated mystery shoppers’ attempts to negotiate a car’s
sales price at the dealership, showed statistically signifi-  information is freely accessible
cant racial disparities for the prices dealers offered. After online, information on the interest
negotiating the sales price, African-American male
shoppers had final sale offers $1,132 higher than similar-
ly-situated white males for their car purchases. Likewise,  gualify is much less transparent.
African-American women had offers $446 higher than
white males at a statistically significant level.*®

Unlike a car’s soles price, where

rate for which a consumer should

Since this study was completed, the growth of information on the internet has added more transpar-
ency on car prices, allowing people of color more opportunity to comparison-shop for better prices.
In fact, analysis by Morton, Zettelmeyer, and Silva-Risso (2002) found a statistically significant sales
price disparity where African Americans and Latinos paid more than whites afrer controlling for
income, wealth, education, occupation and search costs.*® However, when using an internet search
tool to shop for a car, these racial disparities do not appear.

Both the studies by Ayres and Morton et al determine disparities by the impact on sales price instead
of interest rate. This is an important distinction considering the differences in how the sales price
and interest rate are established. Unlike a car’s sales price, where information is freely accessible
online, information on the interest rate for which a consumer should qualify is much less transpar-
ent. Thus, we build on this prior research to examine the impact of negotiation and comparison
shopping on interest rates when originated by car dealers.

nsible Lending
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METHODOLOGY AND FINDINGS

Diata and Research Questions

To collect information on factors influencing car finance costs, we conducted a telephone survey of
946 consumers who had purchased a car at a dealership in the prior six years.”® The survey captured
several characteristics about the loan {interest rate, select add-on purchases,® loan amount, whether
the car purchased was new or used, and whether any payments on the loan had been made late) and
the consumer (race and ethnicity, credit grade, income, and whether they financed through their
dealer). Additionally, the survey captured information about the buying experience that might
influence rates, such as whether the borrower negotiated on the interest rate, the number of places
shopped for a car loan, and what the dealer twld the consumer during the buying process.

Using this survey data, we explored the following:

1. Are consumers of color as likely as white borrowers to attempt to negotiate and comparison-
shop for a dealer-financed car loan?

2. Do consumers of color have different buying experiences at the dealership, particularly
awareness of dealer interest rate markups and information they are told by their dealer?
Additionally, is there any correlation between these instances and loan performance?

3. Are consumers of color more or less likely to finance add-on purchases into their oan, and
do add-on purchases also have an impact on loan performance?

Using self-reported survey data has imitations compared to loan-level data derived from the recards
of individual transactions, in that survey data relies on the ability of the consumer ro recall their
loan and buying experience accurately, However, there is certain information that is obtained much
more easily using surveys. For example, the best way to determine whether the consumer attempted
to negotiate the interest rate or compare credit offers is to ask the consumer directly. Likewise,

no industry data exists on consumer awareness of interest rate markups or dealer conduct in the
loan process.

Descriptive Analysis and Findings

From a purely descriptive standpoint, African Americans and Latinos self-reported receiving
interest rates higher than their white counterparts, and financing larger loans that represent a
higher percentage of their household income. They also reported having poorer credit than whites.
These findings are consistent with previously documented racial and ethnic disparities in credit
scoring,® employment, and wealth.** Consumers of color were also more likely 1o purchase used
vehicles, which usually carry higher interest rates.” We also found that people of color were
somewhat more likely to use dealer financing for their loan, rather than obtaining financing from
a bank or credit union.

Nen-Negotiable: Negotiation Doesn't Help African Americans and Latinos on Dealer-Financed Car Loans
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Figure 1: Descriptive Statistics of Key Variables by Race and Ethnicity for Dealer and Retail Loans™

White African America Latino QOverall
Non-Latino Non-Latino
Loan Characteristics
QOverall Average APR 4.49% 6.23% 6.89% 5.04%
Average APR: New Vehicles 3.68% 4.95% 5.36% 4.03%
Average APR: Used Vehicles 571% 7.51% 871% 6.44%
Qverall Average Loan Amount® $19;306 $19.966 $19,646 $19,493
Average Loan Amount: New Vehicles $22,990 425,274 $24,600 $23,495
Average Loan Amount: Used Vehicles $14,182 $15,351 $15,022 $14,568
% Purchasing a Used Vehicle 42.4% 53.8% 49.4% 45.0%
Consumer Demographics
Average Annual Household income $79,865 $76,525 $61,927 $77,340
% Credit Grade "Below or Well Below Average” 6.4% 14.3% 14.0% 10.0%
% Financing Loan Through Their Dealer 54.9% 60.1% 57.8% 56.2%

These descriptive results do not necessarily demonstrate discrimination, because they do not hold
all factors that may influence interest rate pricing as constant. Because the creditworthiness variable
in the survey corresponds to the time of the survey, which may have been six years after the car
purchase, we do not run regressions to determine the statistical significance of the different factors,
including race and ethnicity. However, given the findings from aforementioned investigations,
research and litigation, we can have confidence that correlations between rate pricing and race/
ethnicity can still exist in today’s marker.

FINDING 1: African-American and Latino consumers attempt to negotiate pricing on car dealer
loans just as much as white consumers, if not more, and their levels of comparison shopping are
similar wo those of white buyers. The implication that comparable credit, attempting to negotiate,
and shopping around would not mitigate disparate impact suggests that ourside factors at the dealer-
ship work against people of color receiving a comparably priced loan rate as white consumers.

With research finding racial and ethnic pricing disparities even after controlling for credit risk
factors, the fact that people of color negotiate and comparison-shop at comparable levels is concern-
ing. Encouraging racial and ethnic minorities to negotiate and shop more is unlikely to yield better
results. Further, expecting people of color to negotiate and shop significantly harder to get the same
loans as similarly situated whites can create an unfair environment where a different level of effort is
required from certain groups, solely because of race or ethnicity.

In our data, a higher overall share of African Americans and Latinos reported having negotiated the
interest rate than did their white counterparts. The amount of car loan comparison shopping—the
number of financial institutions and car dealers offering car loans the consumer visited prior to the
purchase~—was at similar rates (slightly lower for buyers of color, though the differences were not
very large). These figures are consistent for consumers who ultimately financed their auto loans at a
dealership or directly with a financial institution.
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Figure 2: Negotiation and Comparison Shopping by Race and Ethnicity

White African America Latino Overall
Non-Latino Non-Latino

% Who Tried to Negotiate Interest Rate with Dealer 21.9% 32.1% 39.4% 264%
Average Number of Places Shopped for a Loan:
Overall 257 2.37 247 2.62
Average Number of Places Shopped for a Loam:
Financed at Dealership 2.58 230 2.56 2.56
Average Number of Places Shopped for a Loan:
Financed Qutside Dealership 277 247 235 271

Considering that African-American and Latino consumers in our data also saw higher interest rates
(see Figure 1), the fact that they would be more likely to negotiate their rate could be troublesome.
One valid explanation for the disparity would be that African Americans and Latinos were also
more likely to report having “below” or “well below” average credit. However, previous studies found
disparate impact even after controlling for credit risk profiles.

Another explanation could be that the amount of effort, skill, or information available used ro
negotiate and comparison shop may differ by race and ethnicity. However, when comparing people
of color in our data that tried to negotiate and comparison-shop to whites that did not attempt
either, we see that African Americans and Latinos still paid higher interest rates on average. This
discounts the notion that the effort put forth by differént groups is a factor when certain groups
achieve better results than others with no effort at all.

Figure 3: Interest Rate Comparisons by Race and Ethnicity

Rate Negotiation Attempts Average APR
White Non-Latinos that did not attempt to negotiate interest rate 4.33%
African American Non-Latinos attempting to negotiate interest rate 4.95%
Latinos attempting to negotiate interest rate 6.25%
Level of Comparison Shopping
White Non-Latinos that did not comparison shop 4.56%
African American Non-Latinos that comparison-shopped at least three places 5.46%
Latinos that comparison-shopped at least three places 7.92%

Non-Negotiable: Negotiation Doesn't Help African Americans and Latinos on Dealer-Financed Car Loans
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In combination with other studies that held credit and other factors constant and still found

disparities, these findings imply that negotiation and comparison shopping do not work in all
circumstances or for all consumers. If consumers cannot reasonably avoid disparate impact on
their own, then reforms may be necessary to create a level playing field.

FINDING 2: More borrowers of color reported receiving misleading information about their

foans from car dealers. Misrepresentations serve to negate the impact of negotiations or comparison
shopping. People of color are more likely to have the dealer indicate they are getting the “best rate
available,” and be told that add-ons are mandatory purchases. People of color are also more likely to
be unaware of dealer rate markups. These three factors are also associated with higher delinquency
rates, and therefore a greater chance of losing the car through repossession.

Car dealer representatives have asserted that dealer interest rate markups cannot be unfair to
consumers, since consumers have the ability to control rate pricing by using negotiation and market
competition to their benefit:

“Price negotiability provides consumers with the ability to drive down the cost of credit
for vehicle purchases. The way in which they do this is quite simple and occurs in the
marketplace every day. There is an array of creditors that compete intensely to provide
financing to consumers. This competition exists across the credit spectrum and includes
the subprime market.”**

The concept of using negotiation to force market competition to work in one’s favor implies that the
market is operating fairly without any distortions working against the consumer. The fact that both
African Americans and Latinos were just as likely to attempt to negotiate their interest rates in our
data, while other research is finding disparate impact in rate pricing, indicates that such a distortion
may exist in this market. It also implies that more consumer education to promate active negotiation
on interest rates would not solve the rate disparity problem systematically.

Various forms of dealer conduct have a minimizing effect of any benefits from negotiation. People
of color were more likely to have their dealer indicate they were gerting the “best rate available.”
Additionally, people of colar were more likely to be told that optional add-on purchases were
mandatory. This type of misleading information could act as a strong counter-weight to the
benefits of negotiating, adding to the cost of the car.

People of color were also more likely to be unaware of dealer
interest rate markups. As shown in Figure 4 below, our survey
indicates that the practice of dealer interest rate markups goes
fargely undetected by the consumer. Over two-thirds of respon-  practice of dealer interest
dents {68.3%) were not aware that this practice exists, making e markups goes largely
it highly improbable thar they would use knowledge of the rate
markup in negotiations. The likelihood of being unaware of
interest rate markups is greater for African Americans (74.2%)
and Latinos (75.2%) than for whites (65.6%). Disclosure of
dealer interest rate markups is often not made until afrer the financing, including the interest rate,
has been negotiated. This lack of transparency in the rate pricing process hinders negotiation.
However, even if there were better disclosures, dealer misrepresentations about what rates the
consumer can qualify for can still minimize the consumers’ ability to effectively negoriare.

Our survey indicates that the

undetected by the consumer.




121

Likewise, being told that certain add-ons are mandatory purchases is a manipulative practice
designed to produce more revenue for the dealership. As we will discuss further in Finding 3, financ-
ing several add-ons greatly adds to the loan’s overall cost. Being pressed to buy optional add-on prod-
ucts can increase a consumer’s debt burden, which can have a significant and negative impact on
people of color who may already be financially vulnerable.

Figure 4: Likelihood of Consumer Experiences at the Dealership by Race and Ethnicity

[
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Each of these three situations could potentially impact a consumer’s ability to negotiare and shop,
and therefore affect the characteristics of their car loan. Consumers in our data reporting that they
were unaware of dealer inferest rate markups paid higher average interest rates of 1.64 percentage
points. Those told that they had the best rate available had lower average rates than those that were
not told they had the best rate by 0.61 percentage points. This may be influenced by the dealer’s
ability to offer promotional rates to well-qualified consumers. However, for thase reporting they had
below or well below average credit--peoaple least likely to qualify for promotional rates—African
Americans and Latinos told they had the best rate available had an average interest rate of 0.78 per-
centage points higher than those not told they had the best rate.?® Also, consumers told that add-ons
were mandatory purchases averaged more add-on purchases {1.38 purchases) compared to those that
were not told that information (0.79 purchases). Altogether, the higher interest rates and additional
add-on purchases create a more expensive loan,

impacts of Dealer Practices on Delinquency Rates

At a statistically significant level, 12.8% of people unaware of interest rate markups in our survey
were delinquent at some point with their car loan compared with 4.9% of those aware of the prac-
tice.” Likewise, 18.3% of people told that add-on purchases were mandarory were also behind on
their car loan payment-—nearly double the rate of people not having received this information.
This is an important correlation, considering thar both dealer interest rate markups and purchasing
multiple add-ons can make for a more expensive, and possibly less sustainable, car loan.

Non-Negotiable: Negotiation Doesn't Help African Americans and Latinos on Dealer-Financed Car Loans
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Figure 5: Likelihood of Late Payments Based on Dealership Events
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The relationship we find between dealer conduct—i.¢., raising interest rates arbitrarily and/or
providing erroneous or misleading information—and car loan payment delinquency is consistent
with prior CRL research, which has found a similar correlation between dealer interest rate markups
and higher odds of delinquency and repossession for subprime borrowers.** Thus, marker distortions
at the dealership not only have the potential of creating pricing disparities between different groups
of consumers, they can also create differences in loan performance.

Not being aware of rate markups and being told misleading information from the dealer can
compound one another to have a greater impact on the loan’s affordability. As the loan becomes
more expensive with higher interest rates than borrowers qualified for and the extra cost of add-ons,
we would also expect to see a higher rate of loan delinquency resulting from dealer conduet. In our
data, over one in four consumers (26.9%) experiencing all three events at the dealership also had a
late payment, compared with just 6.5% for those that did not experience any of these events. This is
a statistically significant difference.”?
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Figure 6: Likelihood of Late Payments if Experiencing Multiple Dealer Events™
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Since repossession due to default only occurs on delinquent loans, losing a car through repossession
is more likely when a borrower experiences all three dealer events.

FINDING 3: African Americans and Latinos were nearly twice as lkely ro be sold multiple add-on
products as white consumers. Add-on products such as various kinds of warranty and insurance
coverage are sold at the dealership’s financing office, often with significant price markups. Dealers
sell African Americans and Latinos multiple add-ons approximately 30% and 27% of the time,
respectively, compared with 16% of the time for whites. Multiple add-ons are also associated with
greater chances of delinquency, and therefore create a greater risk of repossession.

Add-on products such as vehicle service contracts, “GAP” insurance, credit life insurance, and
theft deterrent packages, are sold at the dealership’s finance and insurance office with significant
price markups. One dealer representative has stated that add-on price markups of 100% are “fairly
common in the industry”.** Another industry source reported that for vehicle service contracts—
probably the most popular add-on product dealers sell—overall prices can range from $1,604 on a
new compact car, to $2,458 on a used tuxury SUV

Prior research has brought into question the actual usefulness and value of products like service con-
wacts. According to complaint data from the Berter Business Bureau {BBB) in St. Louis, consumers
in their database spent $7.8 million on service contracts, and still had to spend an additional

$2.7 million for car repairs.* The Missouri attomey general’s office has reported that some plans are
of “minimal value because the service contract actually contains numerous exclusions, limitations
and conditions, and providers deny claims for the cost of repairs without reasonable investigation.™’

Non-Negotiable: Negotiation Doesn't Help African Americans and Latinos on Dealer-Financed Car Loans
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GAP and credit life insurance products both often duplicate benefits consumers would already have
through their car insurance carrier. GAP insurance policies that cover negative equity become less
useful with older used car purchases, financing with shorter loan terms, or deals with significant
down payments, since these factors tend to minimize negative equity in the loan.” Credit life
insurance loses value if its term expires before the loan is paid in full®-—an occurrence that gains
likelihood as loans financed 72 months and longer become more common. ™ Products like these
can usually be purchased more cheaply from providers outside of the dealership.®

Dealers often obscure the true cost and value of add-on products
during the sales process. The dealer typically presents the producrs
in terms of the impact on monthly payment, not in terms of the
overall cost of the product. Dealers often use sales presentations the true cost and value of
that bundle the costs of several products together. However, the add-on products during
presentation might not disclose the cost of each product individu-
ally, reveal the cost of the deal without the add-ons included, or
easily allow for comparison shopping with other add-on providers
outside the dealership. These problems are compounded if the
dealer indicates that a certain add-on product is required to secure loan financing, which pressures
consumers to buy an add-on they do not need or want. In the aforementioned BBB complaint dara,
92% of survey respondents reported they felt the add-on sales ractics used by dealers were misleading
or improper.®

Deglers often obscure

the sales process.

American {30%) or Latino {27%)
y twice that of whire consumers {(16%).

According to our survey data, the likelihood of an Africar
customer being sold multiple (two or more) add-ons is nea
These differences are statistically significant.®

Figure 7: Likelihood of Add-on Purchases by Race and Ethnicity
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Purchasing add-ons can increase the overall cost of a car loan, making it harder to pay on a monthly
basis. In fact, our survey data also show a significantly greater likelihood of late payments for con-
sumers purchasing multiple add-on products.®™ This makes the racial disparity in the likelihood of
purchasing add-ons even more problematic.

Figure 8: Likelihood of Late Payment with Add-on Purchases
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CONCLUSION

On car loans obtained from dealers, interest rates are determined by two primary factors: credit risk
and dealer markups. However, previous research has found that racial and ethnic disparities exist
with car loan interest rate pricing, even after controlling for credit risk. That leaves dealer markup
as the most likely explanation for disparities.

In addition, we would expect interest rates to vary depending on buyers’ attempts to negotiate their
interest rate and prior comparison shopping. However, as shown here, for African-American and
Latino buyers, negotiation and shopping don’t necessarily produce better rates on car loans. They
also report receiving misleading information more frequently than white buyers.

Taken together, dealer markups and misleading information appear to work hand-in-hand to create
an unfair market for consumers of color, severely hobbling their ability to mitigate discriminatory
pricing and avoid paying excessive interest on their car loans. Current business practices by car
dealers need key reforms to ensure a standard of faimess for all races and ethnicities.

To address differential pricing by race for loans financed at the car dealership, CRL recommends
rules prohibiting dealer compensation that varies based on the interest rate or other material terms
of the loan, other than the loan's principal balance. Car dealers should be paid a flat fee by lenders
for sourcing loans, not receive mare for being able to convince unwary borrowers to pay a higher rate
than they qualify for. Discretionary pricing allowed by outside financial institutions gives the dealer
an incentive to steer the consumer into more expensive rates, rather than seeking lower rates that
are in the consumer’s best interest. Removing the incentive to link dealer compensation to interest
rates would help protect all borrowers, particularly consumers of color that this and prior research
have found are most vulnerable to the highest and most frequent markups.

Likewise, to address the findings that borrowers of color pay for more add-on products, we recom-
mend rules that require dealers to disclose the actual costs of every add-on product sold during the
financing process and to reveal the cost of the car with and without add-on products. Regulation
should also prohibit dealers from representing that the buyer is required to purchase ancillary prod-
ucts in order to obtain financing. Sales tactics that mislead consumers about the true cost of the
loan, especially regarding add-on purchases, impair the consumer’s ability to make an optimal finan-
cial decision. We also call on regulators to collect data on the prevalence of add-on products in car
loan transactions and to monitor whether certain groups of borrowers are disproportionately affected
by these practices.

In the case of car finance, certain business practices—whether it is interest rate markups or
misleading information—can create more expensive loans for one of the most valuable assets a
household can own, increasing the monthly financial burden of repaying the loan and the chances
of losing that car by repossession. Practices that needlessly take income from a household's budget
and jeopardize car ownership are more than an inconvenience; they may result in significant harm
to their economic security and advancement as well.
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APPENDIX A: DESCRIPTIVE STATISTICS OF THE CAR CONSUMER SURVEY DATASET

CRL sponsored this survey of recent car loan consumers. The survey was administered through
Social Science Research Solutions {SSRS) in October 2012 as part of its National Omnibus Survey.
Administered through both mobile and landline phones, in English and Spanish, we gathered 946
responses from consumers that had purchased a car at a dealership within the prior six years. When
fielding the survey, we requested thatr SSRS oversample for African Americans and Latinos to ensure
we would have a representative sample of both groups, even in the event that African Americans
and Latinos were underrepresented in having received a recent car loan.

Note that for the purposes of this research, 86 respondents who indicated that they had purchased
their car from a buy-here, pay-here dealer were not included in the analysis since the loan pricing
and business model is vastly different from the tradirional dealerships we intended to analyze. The
buy-here, pay-here model rypically includes loans with APRs over 20%, weekly loan payments, and
older used cars that are marketed to customers with seriously impaired credit.

N Minimum | Maximum Mean Median | Standard
Deviation
Annual Household income 798 | $12,500 $275000 | $77.340 | 562,500 | $56,029
Loan Amount 733 $1,000 $200,000 519,493 $18,000 511,821
Loan APR 598 0% 25% 5.04% 4.00% 4.21%
Non-Promotional Loan APR (1% or greater} 532 1% 25% 5.66% 4.50% 4.05%
Non-Promotional Loan APR (2% or greater) 495 2% 25% 597% 5.00% 4.02%
Loan Term {in months) 784 30 78 51.8 54.0 122
Down Payment 742 50 $35,000 53,017 $1,200 $4,735
Trade-In Aliowance 730 S0 542,000 $2,679 $0 $5,027
Number of Places Shopped for a Loan 801 1 9 26 20 2.06
Number of Add-ons Purchased 860 o 6 0.78 0 1.08
N Percentage of Survey Respondents
% African American Non-Latino 147 17.1%
% Latino 100 11.6%
9% White Non-Latino 582 67.7%
% Using *Indirect” Dealer Financing 461 53.6%
% Credit Grade "Below and Well Below Average” 76 8.8%
% Credit Grade "Well Above Average” 264 30.7%
% Unemployed at Time of Survey 27 3.1%
% Trying to Negotiate their Rate 215 25.0%
Total Sample Size 860

Norn-Negotiable: Negotiation Doesn't Help African Americans and Latinos on Dealer-Financed Car Loans
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APPENDIX B: CAR LOAN CONSUMER SURVEY INSTRUMENT

AU-1a

loan from either the dealer or a finangial instirution such as a bank, credit union, or
finance company!

1 Yes

2 No

D (DO NOT READ) Don’t know
R (DO NOT READ) Refused

(IF YES, CONTINUE. ALL OTHERS SKIP TO NEXT INSERT)

AU-1b  For these next questions, please think only about your most recent car purchase from a

dealer that you financed through either the dealer or a financial instturion, To clarify, we

are asking about cars that were purchagsed and not Jeased,
Did you get your loan... (READ LIST. ACCEPT ONLY ONE.)
1 Through the dealer

2 From = financial institution or

3 Were you preapproved for a loan from a financial institution, but went through the
dealer anyway

4 (DO NOT READ) Only leased a car/did not purchase
D (DO NOT READ) Don't know
R {DONOT READ) Refused

(IF AU-1b=1, 2, 3 CONTINUE OTHERWISE SKIiP TO NEXT INSERT}

AU-2

Was this most recent car purchase through a dealer rhar you financed
a new or used vehicle?

I New

2 Used

D (DO NOT READ) Don't know
R (DO NOT READ) Refused

Center
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AU-3  What was the interest rate on this car loan?

(INTERVIEWER MAKE SURE TO ENTER AS A TWO PLACE DECIMAL — EG.
4.25% IS ENTERED AS A 4.25; 3% IS ENTERED AS 3.00)

o ENTER PERCENTAGE (RANGE 0.00 TO 25.00)
DD (DONOT READ) Don’t know
RR (DO NOT READ) Refused

AU-4  How much was this car loan after subtracting the down payment, trade-in allowance,
rebates, etc.? (IF DON'T KNOW, SAY: “Your best guess is fine.”)

ENTER DOLLAR AMOUNT {RANGE 1,000 TO 200,000)
DD (DO NOT READ) Don’t know
RR (DO NOT READ) Refused

AU-5  How much was the monthly payment on this car loan?
(IF DON'T KNOW, SAY: “Your best guess is fine.”)

_____________ __ENTER DOLLAR AMOUNT (RANGE 50 TO 9,999)
DD {DO NOT READ) Don’t know
RR (DO NOT READ) Refused

AU-6  For how many months was this car loan financed?
(READ LIST IF NEEDED.)
1 Less than 36 months (3 years)
2 36-48 months (3 to 4 years)
3 49-60 months (4 to 5 years)
4 61-72 months (5 to 6 years)
5 QOver 72 months (over 6 years)
DD (DO NOT READ) Don’t know
RR (DO NOT READ) Refused

AU-T  How much did your dealer offer in trade-in value?
(IF DON'T KNOW, SAY: “Your best guess is fine.”)
......... ENTER DOLLAR AMOUNT
NN Did not have a trade in
DD (DO NOT READ) Don’t know
RR (DO NOT READ) Refused

Non-Negotiable: Negotiation Doesivt Help African Americans and Latinos on Dealer-Financed Car Loans
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A8 How much of a down payment did you have?
(IF DON'T KNOW, SAY: “Your best guess is fine.”)
_______________________ ENTER DOLLAR AMOUNT
NN Did not have a down payment
DD (DO NOT READ) Don't know
RR (DO NOT READ) Refused
AU-9  Dealers will often sell additional products separate from the sale of the vehicle, and roll the
cost in to the loan financing. Products may include extended warranties, vehicle service
contracts, GAP insurance, theft deterrent systems, and custom upgrades and accessories.
Which of these additional products, if any, did you finance with this most recent deal?
(INSERT ITEM)
i Yes
2 No
D (DO NOT READ) Don’t know
R (DO NOT READ) Refused
(SCRAMBLE ROTATE)
a.  Vehicle service contracts or extended warranties that cover maintenance and
mechanical breakdowns not covered by the manufacturers’ warranty.
b Guaranteed Automobile Protection or “GAP” insurance which pays the remaining
loan balance your insurance carrier does not cover in the event the car is totaled.
¢. Theft deterrent packages that pay the customer a lump sum payment if the car
is stolen.
d. Credit life and disability insurance which makes car payments in the event of your
death or inability to work.
e.  Tire and wheel protection plans that replace tires and rims in case of damage.
£ Custom upgrades and accessories such as new stereo systems, navigation systems, and
custom paint jobs.
AU-10  There are some dealers called “buy-here, pay-here” dealerships that do their entire loan

financing and processing in-house. Customers of these dealers usually pay their monthly
payments directly to the dealer that financed them, as opposed to an outside lender the
dealer arranged for them.

Was this most recent purchase from a buy-here, pay-here dealership?
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D (DO NOT READ) Don't know
R (DO NOT READ) Refused

AU-11 Did you try to negotiate on any of the following aspects of this car loan?

(INSERT ITEM)
1 Yes
2 No

D (DONOT READ) Don’t know

R (DO NOT READ) Refused
{SCRAMBLE ROTATE)

a Interest rate/APR

b, Monthly payment

c.  Sticker price/MSRP

d. Trade-in value

e, Down payment smount
f. Loanterm
g Cost to purchase additional products such as extended warranties, service plans, and

CUStOm accessories

AU-12 Did your dealer tell you this deal had the best interest rate available?

1 Yes
2 No
D (DO NOT READ) Don't know

R (DO NOT READ) Refused

AU-13  Were you told that the purchase of additional products such as extended warranties,
service contracts, or insurance protections were required for the deal ro be approved?

1 Yes

2 No

D (DO NOT READ) Don't know
R (DO NOT READ) Refused

AU-14  Including both dealers and lenders, how many places did you visit while shopping around
for this car loan?
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R ENTER NUMBER OF PLACES (RANGE 1-9)
D {DO NOT READ) Dor’t know
R (DO NOT READ) Refused
AU-15  Were you aware that you could negotiate the following aspects of your car loan?
(INSERT ITEM)
1 Yes
2 No
D (DO NOT READ) Don’t know
R (DO NOT READ) Refused

(SCRAMBLE ROTATE)

a. Interest rate/APR

b.  Monthly payment

c.  Sticker price/MSRP

d. Trade-in value

e.  Down payment amount
f. Loan term

g.  Cost to purchase additional products such as extended warranties, service plans, and
Custom accessories

AU-16  On car loans financed at the dealership, dealers receive an interest rate quote from an out-
side lender. After receiving a rate from the lender, the dealer will often add an additional
markup to the interest rate before presenting the loan offer to the customer. The interest
rate markup is used as commission to the dealer for arranging the loan.

Were you aware your dealer could raise your interest rate, and keep the difference as
commission for arranging your loan?

D (DO NOT READ) Don't know
R (DO NOT READ) Refused

(IF AU-16=1)

LAU-17 How were you made aware of the dealer’s ability to raise your interest rate?
(READ LIST; ENTER ALL THAT APPLY)

(SCRAMBLE ROTATE)

1 I noticed a written disclosure
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The dealer explained this to me verbally

I already knew this before negotiating my loan
{DO NOT READ) Some other way

(DO NOT READ) Don’t know

R {DONOT READ) Refused

DOWN

(IF AU-16=2, D, R)

AU-18  If you had known the dealer could raise your interest rate, what would have been your

most likely response? (READ LIST. ACCEPT ONE)

(SCRAMBLE ROTATE)
1 Try to negotiate the interest rate down
2 Try to find financing outside of the dealership instead
3 Walk away from the deal altogether
4 Still accept the interest rate the dealer offered
0 (DO NOT READ) Other
D (DO NOT READ) Don’t know
R (DO NOT READ) Refused

(ASK AU-19 IF AU-1b= 1 OR 3- FINANCED THROUGH DEALER)

AU-19  Sometimes a dealer will allow a customer to drive home with a car before the loan is
actually finalized. If the dealer is not satisfied with the available financing options, the
dealer might ask the customer to return the car and renegotiate a new deal.

During the process of shopping around for this most recent car purchase, did any dealer
give you the keys to a car before all financing was actually finalized?

1 Yes

2 No

D (DO NOTREAD)} Don’t know

R (DO NOT READ) Refused

(IF AU-19=1)

AU-20  Did the dealer ask you to return the vehicle and ask you sign a different
financing agreement?
1 Yes
2 No
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D (DO NOT READ) Don’t know
R (DO NOT READ) Refused
(IF AU-20=1)

AU-21  Upon returning the vehicle, did the dealer tell you that they could not retumn your:

(INSERT ITEM)?
1 s
2 No

D {DONOT READ} Don’t know
R (DO NOT READ) Refused

a.  Trade-in vehicle
b.  Down payment

(IF AU-20=1)

AU-22  What was the outcome after returning the vehicle to negotiate a new deal?
(READ LIST; ENTER ONE ONLY)

1 Negotiated on the new deal, and got a better deal than the original

2 Negotiated on the new deal, but got a worse deal than the original

3 Did not try to negotiate on the new deal, and got a better deal than the original
4 Did not try to negotiate on the new deal, and got a worse deal than the original
5 Ended up not purchasing a car from them at all

D (DO NOT READ) Don’t know
R (DO NOT READ) Refused

AU-2Z3  How much would you support a new rule that
(INSERT ITEM)? Would you...?
(READ LIST)

Strongly supportive

Somewhat supportive

Neutral

Somewhat oppose

Strongly oppose

(DO NOT READ) Dot know

(DO NOT READ) Refused

=2 o IR SR AR S Y
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(SCATTER ROTATE)

a.  prohibits a dealer’s ability to compensare themselves by increasing a car loan’s
interest rate!

b. would prohibit the dealer from asking the consumer to renegotiate a deal after the
consumer has taken the car home!?

¢ would require Buy-Here Pay-Here dealers to post the sticker price and resale value
visibly on each car?

AU-24  Still thinking about your most recent car purchase from a dealer that vou financed through

gither the dealer ora financial institution How satisfied were you with this car loan? Were
you...7 (READ LIST)

5 Very satisfied

4 Somewhat satisfied

3 Neither satisfied nor dissatisfied
2 Somewhat dissatisfied

1 Very dissatisfied

D (DONOT READ) Don't know
R (DO NOT READ) Refused

AU-25  How confident did you feel when negotiating this car purchase? (READ LIST)
5 Very confident
4 Somewhat confident
3 Neither confident nor unconfident
2 Somewhat unconfident
1 Very unconfident
D (DO NOT READ) Don't know
R (DO NOT READ) Refused

AU-26  Oun this car purchase, how much did you trust your dealer to get you the best deal possible?

{READ LIST)

5 Strongly trusted

4 Somewhat trusted

3 Neither trusted nor distrusted
2 Somewhar distrusted
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1 Strongly distrusted
D (DO NOT READ) Don’t know
R (DO NOT READ) Refused

AU-27 How would you grade your current credit score? Is it...? (READ LIST)
5 Well above average
4 Above average
3 Average
2z Below average
1 Well below average
D (DO NOT READ) Don't know
R (DO NOT READ) Refused

AU-28 Have you ever been late on a payment for this most recent car loan?
1 Yes
A No
D (DO NOT READ) Don't know
R (DO NOT READ) Refused

AU-29  Atany point in owning that vehicle did you consider refinancing the loan
with another lender?

(PROBE YES FOR CORRECT RESPONSE)

1 Yes, You have already refinanced the loan

2 Yes, You have considered refinancing, and will pursue it in the future
3 Yes, You have considered refinancing, but will not pursue it

4 No, You have not considered refinancing

D (DO NOT READ) Don't know
R (DO NOT READ) Refused
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NATIONAL ASEOTIATION OF AT

November 13, 2015

The Honorable Congressman G.K. Butterfield
2305 RHOB
Washington, DC 20005

Dear Congressman Butterfield:

The National Association of Minority Automobile Dealers (NAMAD) is not in support of HR.
1737, "Reforming CFPB Indirect Auto Financing Guidance Act”, as we believe this issue can
and should be resolved non-legislatively. This legislation does nothing to alter the Consumer
Financial Protection Bureau’s (CFPB) authority to enforce, or lenders’ obligations under the
Equal Credit Opportunity Act (Act).

We support the CFPEB’s mission to ensure that consumers are protected and treated fairly.
Reversing guidance to fenders at a time of heightened regulatory scrutiny could delay lenders’
efforts to comply with the Act.

Looking back on the great financial crisis of 2008, legistation enacted to bail out financial
institutions and to aid General Motors and Chrysler through bankruptcy was not beneficial for
minority dealers. Minority-owned dealers were disproportionally affected with a 40% (400
dealers) decline in its dealer body in comparison to non-minority dealers, who suffered only a
6% decline. Today, out of the 18,000 new automobile dealerships, only 1,100 are minority
owned.

NAMAD finds that, to date, the recent consent orders between the CFPB, DOJ and financial
institutions and captive finance companies to settle discrimination claims have not resulted in
any negative outcomes or loss of revenue for minority dealers.

We are convinced that this matter should, and more importantly, can be resolved with a non-
legistative fix. in particular, NAMAD believes that the Fair Credit Compliance Policy & Program
it instituted in 2014 along with NADA and AIADA achieves this goal, as the program is designed
o prevent any discriminatory practices for all consumers.

We do not support H.R. 1737, as the solution to discrimination in auto lending, but rather urge
you and your colleagues to assist us in coming up with and implementing a non-legislative
answer.

Sincerely,

D_17_

Damon Lester
President

8475 Lottstord Road, Suite 150, Largo. MO 20774 8 Phooe 3013061514 8 Fax 3013061483 ¥ weiwsismad org
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House Committee on Financial Services
The Semi-Annual Report of the Bureau of Consumer Financial Protection
Questions for the Record
March 16, 2016

Questions for the Honorable Richard Cordray, Director, Counsumer Financial Protection
Bureau, from Congressman Andv Barr:

Question

In remarks you made during a February 3, 2016 field hearing on checking account access, you
acknowledged as a “positive development” the decision some banks and credit unions have made
to provide consumers with real-time information about their available account funds using
modern communication tools, such as online banking and text and e-mail alerts. You stated that
this real-time communication can reduce the risks that consumers inadvertently overspend from
their accounts.

Is it not the case that consumers owing a debt would benefit similarly from carly and effective
access via modern communications interfaces to important financial information? Especially if
those notifications could provide consumers with an opportunity to resolve theiraccounts in a
timely way — particularly in instances when they may have inadvertently missed a payment—
reducing the risk of future financial harm? Is that not a positive development?

Response

In addition to the positive developments in the use of technology for checking accounts, many
consumers are taking advantage of modern communication technologies offered by many credit
card issuers. These issuers are providing consumers with real-time text and e-mail alerts such as
transaction and payment alerts and instant web or mobile account access to help consumers
better manage their ¢redit card debts and combat fraud.

Use of these technologies on more delinquent or charged off-accounts may be more problematic
for both consumers and debt collectors. Consumers may consider them morg intrusive interms
of channel and frequency, especially when the purpose of the communications shifis from
helping the consumer manage an active account to attempting to collect & debt. Email, text, chat,
and other digital forms of communications are not widely used by third party debt collectors
putatively due to regulatory uncertainty. Forthat reason, the Consumer Financial Protection
Bureau {Bureau} is considering updating federal collection regulations to allow forthe use of
technologies not extant when the Fair Debt Collection Practices Act was enacted in 1977. The
Bureau is hopeful that our debt collection rulemaking efforts will provide more clarity around the
use of technologies for both the banks collecting in their own name and the third party vendors
with whom they contract.
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House Commitfee on Financial Services
The Semi-Annual Report of the Bureau of Consumer Financial Protection
Questions for the Record
March 16, 2016

uestions for the Honorable Richard Cordrav, Direstor; Consumer Financial Protection

Bureau, from Congressman Frank Guinta;

Indirect Auto

L Quid Pro Quo

In arecent Auto e, it was revealed that in 2014, the CFPB and the DOJ began

notifying lenders that thcy wuid face enforcement actions related to their dealer compensation

policies. This article noted that another news source stated, “that the regulators offered ... three

finance sources the chance to forggo civil penalties in exchange for cutting the price discretion
they offer dealers by roughly half™

Question |

It seemis there is a pattern by the CFPB, where large fines are threatened unless indirect lenders
cut their compensation to dealers. I notice Ally received a large fine and refused to cut dealer
reserve, while Toyota, which did cut compensation to dealers, did not. Was there any favorable
treatment or related action offered to Honda and Toyota in exchange for agreeing to your consent
agreements, by you or any other government entity?

Response

When the Consumer Financial Protection Bureau (Bureau) finds violations of the Equal Credit
Opportunity Act (ECOA), it considers many factors in determining whether or not fo pursue
enforcement action, which is a decision made on a case-by-case basis. Matters are assessed
individually to determine the appropriate corrective action and penalties based on the
circumstances in the matter,

The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Aet) provides a
framework for i 1mpomng Civil Money Penalties, and takes into consideration a number of factors
including the size of the financial resources, the good faith of the institution, the gravity of the
violation, the severity of the loss to consumers, any history of previous violations, and other
matters as justice requires. In each matter, including Ally, Fifth Third, Honda, and Toyota, the
Bureau takes into account all of these factors in determining whether fo assess a penalty and in
what amount. Unlike the Ally mater, the Bureau did not assess penalties against Honda, Fifth
Third, or Toyota because of those companies’ responsible business conduct, namely the
proactive steps the companies took to directly address the fair lending risk of discretionary
pricing and compensation systems by subqtantxaﬁy reducing or eliminating that discretion.
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In general, if a party meaningfully engages in responsible conduct, as outlined in the Bureaw’s
Responsible Business Conduct: Self-Pelicing, Self-Reporting, Remediation, and Cooperation
bulletin,” it may favorably affect the ultimate resolution of a Bureau enforcement investi gation.
The Burean’s responsible business conduct bulletin serves to inform market participants that they
may proactively self-police for potential vielations, promptly self-report to the Bureau when they
identify potential violations, quickly and completely remediate the harm resulting from
vielations, and affirmatively cooperate with any Burean investigation above and beyond what is
required.

Question 2

Did anyone in the White House offer counsel or consult with you or provide any assistance on
the Ally, Honda or Toyota indirect auto loan settlements? Did vou speak to any staff with the
White House’s National Economic Council about any of these settlements, please provide their
name and title?

Response
No.

I1. Legitimate Business Reasons

Mr. Cordray, former Assistant Attorney General for Civil Rights Tom Perez made a speech in
2011 on disparate impact. He said, “Under disparate impact theory, not all policies or practices
that have a disparate impact are illegal. If a lender can show that the policy or practice serves a
legitimate business need they may not be liable. You need to monitor the use of discretion to
ensure compliance with fair lending laws, including by ensuring that the reasons for decisions
are properly documented.” 1 know that you are familiar with the National Automobile Dealers
Association, National Association of Minorify Automobile Dealers, and the American
International Automebile Dealers Association Fair Credit Compliance Policy & Program. This
program encompasses all of the guidelines that Perez outlined to address compliance with fair
credit laws.

Question 3

a. Do you disagree with Mr. Perez? And if so why?

b. What is your particular concern with Fair Credit Compliance Program?

aitomee-generalal SO
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¢. Do you believe that dealers should not be able te discount eredit in the showroom for a
documented legitimate business reasons like budget constraints and competing offers?

Response 3{a)-(c)

Auto dealers are not subject 1o the Bureaw’s jurisdiction. The National Automobile Dealers
Association’s Fair Credit Compliance Policy and Program is based on two Department of Justice
(DOT) cases from 2007, where that model was negotiated in settlements involving dealers, over
which the DOJ has jurisdiction. The Burean’s fair lending focus in the auto industry ison
indirect auto lenders. The Bureau remaing concerned about indirect lending programs built
around discretionary compensation pelicies and financial incentives that create fair lending
risks. Due to this concern, lenders should be careful about assuming that individual dealer-level
actions will fully address their own fair lending risks. In general, lenders will likely consider a
variety of factors in designing a discretionary compensation system, including the extent to
which the fair lending risk presented by discretionary compensation is mitigated, whether the
system would create new risks of discrimination or other consumer harm, and the economic
sustainability of the system. Lenders who choose to implement such programs that provide for
adjustments or exceptions to the established interest rate may want to review the Spring 2014
edition of Supervisory Highlights,® which includes guidance related to documenting exceptions
to established credit standards o mitigate fair lending risk.

Small Dollar Lending
Question 4
Are consumers being misled into borrowing, or into taking out loans that they cannot afford?
a. If yes, why can't this be cured by better disclosures?
b. Areconsumers unable to understand these concepts?
Response 4(n)-4(b)
The Bureau’s preliminary findings with respect to the harmis experienced by consumers from
payday, vehicle title, and certain high-cost installment loans, and the evidence underlying those
findings, is set forth in the notice of proposed rulemaking on Payday, Vehicle Title, and Certain

High-Cost Installment Loans® at the section-by-section analysis of proposed §§ 1041.4, 1041.8,
and 1041.13. Based on that evidence, the Bureau has proposed to identify two specific types of

¢ Supérvisory Highlights: Spring 2014, available at I
hisesoring 3.ndi

gov/fidocumein Rulimaking Favday Vehicle Title Certain Hishe
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unfair and abusive practices with regard to covered loans: (1) failing to make a reasonable
determination of ability to repay; and {2) attempting to withdraw payment from a consumer’s
account after the lender’s second consecutive atferapt to withdraw payment from the account has
failed due to a lack of sufficient funds, unless the lender obtains the consumer’s new and specific
authorization to make further withdrawals from the account.

The Bureau believes that a disclosure requirement would be significantly less effective at
preventing the practices in the market that the Bureau has preliminarily identified as abusive and
unfair in the notice of proposed rulemaking. However, certain harms to consumers may be
mitigated through disclosure requirements and the Bureau has proposed certain notices
associated with attempts to collect paynient from a constimer’s account. To address consumer
harm from certain practices when lenders obtain payments for covered loans diréetly from
consumers’ accounts that tend to trigger substantial not-sufficient-funds and overdraft fees and
that tend to increase the risk that consumers” accounts will be closed, the Bureau’s proposed rule
would include two types of disclosure requirements that would apply to all methods of lenders®
obtaining payment directly from consumers’ dccounts. First, the Bureau has proposed an
upcoming payment notice (generally three business days prior to inftiating an attempt to collect
payment from a consumer’s account). including an unuseal payments notice; second, the Bureau
has proposed a consumer rights notice if the proposed limit on payment attempts is triggered.

QOuestion 5

You've said “We're not going to be dictators in the market. We won’t be making people’s
Jjudgments for them. People have to make their own judgments and they have to take
responsibility for those decisions, butif consumers aren’t clear on what the options are, if they
don't realty understand the terms of the deal, because there’s lots of fine print and it’s confusing
and it’s complex, then the markets don’t work very well and we saw that in 5o many ways
{during the financial crisis].”® What has changed since you made that statement? Are you going
back on your word?

Response

No, the Bureau recognizes that there is a need for access to small dollar credit and the proposed
rule aims fo provide such access while eliminating unfair and abusive practices in this market.
The Bureau is concerned that lenders that make payday loans, vehicle title loans, and certain
high-cost installment loans have developed business models that deviate substantially from the
underwriting practices in other credit markets by failing 1o assess consumers’ ability fo repay
their loans and by engaging in harmful practices in the course of seeking to withdraw payments
from consumers” accounts,

 See b dwwwnpnore Mogs et wosvay 201 20T 08 LA T30 HeWSCousuTer
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The notice of proposed rulemaking referenced above sets forth the Bureau's preliminary findings
with respect to the substantial injury that the Bureau believes consumers experience as a result of
the practice that the Bureau proposed to find to be unfair. The Buredu also believes that such
practices may be abusive within the meaning of section 1031 of the Dodd-Frank Act. The
Bureau’s analysis of evidence in this regard is deseribed in the notice of proposed rulemaking
released June 2, 2016. Under the proposed rule; the Bureau intends for consumers to have a
marketplace that works both for short-term and longer-term credit products. For lenders that
intend to offer responsible options for consumers who need such credit to deal with emergency
situations, the Bureau is making consciousefforts to keep those options available. The proposal
would require lenders to make a reasonable determination whether a consumer will have the
ability to repay a covered loan and also would provide a conditional exemption that would allow
lenders to-make a limited number of covered shori-term loans without following the full set of
ability-to-repay requirements with residual income methodology. In addition; the Bureau
proposed two conditional exemptions from the proposed ability-to-repay requirement for certain
covered longer-term loans that share certain features with existing loans under the National
Credit Union Adminisiration’s Payday Alternative Loan program and accommodation lending
programs that are underwritten to produce low levels of consumer defaults.

Question 6

Have you identified any practice that materially interferes with consumers” ability to understand
a term or condition of the small dollar loans at issue here?

a. What are these practices?

b. How do they interfere?

<. Couldn’t this interference be cured by better disclosures?
Response 6{a)-6(c)

As deseribed in a previous response, the Bureau has proposed to identify two specific types of
unfair and abusive practices with regard to covered loans: {1) failing to make a reasonable
determination of ability to repay; and (2) attempting to withdraw payment from a consumer’s
account after the lender’s second consecutive attempt to withdraw payment from the account has
failed due to a lack of sufficient funds, unless the lender obtains the consumer’s new and specific
authorization to make further withdrawals from the account.

The Bureau believes that a disclosure requirement would be significantly less effective at
preventing the practices in the market that the Bureau has preliminarily identiffed as abusive and
unfair in the notice of proposed rulemaking. Coneurrent with the notice of proposed rulemaking
released in June 2016, the Bureau also released a Report on Supplemental Findings, which
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included analysis of the impact of a required disclosure in Texas that provides information on the
length of time & borrower is likely to remain in payday loan debt and the total cost of that
indebtedness. The Bureau’s findings confirm that disclosures have only modest impacts on
consumer borrowing patterns for small-dollar Joans generally and negligible impacts on whether
consumers reborrow.

The Bureau’s considerations with regard to potentially unfair and abusive practices in this
market is described in detail in the notice of proposed rulemaking at the section-by-section
analysis of proposed §§ 1041.4, 1041.8, and 1041.13.

Question 7

Is there any evidence that consumers-don’t understand the risks, costs, or the conditions of these
foans?

Response

As described in previous résponses, the Buréau believes that lenders may be engaging in two
types of unfair and abusive practices with regard to-covered loans: (1) by failing to make a
reasonable determination of ability to repay and (2) by aftempting to withdraw payment from a
consumer’s account after the lender’s second consecutive attempt to withdraw payment from the
account has failed due to a lack of sufficient funds, unless the lender obtains the consumer’s new
and specific authorization to-make further withdrawals from the account. The Bureau's analysis
of e\fisience in this regard is described in the notice of proposed rulemaking released June 2,
2016,

Question 8

Is there any evidence that consumers cannot protect themsélves in selecting or using these loans?
Response

The notice of proposed rulemaking referenced above sets forth the Bureau’s preliminary findings
with respect to the substantial injury that the Bureau believes consumers experience as a result of

the practice that the Bureau proposed to find to be unfair. The Bureau also believes that such
practices may be abusive within the meaning of seetion 1031 of the Dodd-Frank Act.

see 81 }R 47919 et seq, 81 FR 47956 of seq, émd‘fn FR 480549 of seq.
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Question 9

The Dodd-Frank Act specifically prohibits the CFPB from imposing a usury limit on consumer
credit.

a. How do you define “usury limit?”

b. Under your rule, if a loan has an mierest rate in excess of 36%, the lender will have to
collect and verify detailed information about income, obligations and borrowing history.
In addition, in many circumstances, a lender charging more than 36% will be prohibited
from extending the loan — for example if the consumer is refinancing into a lower
payment loan. None of this would be required for a loan less than 36%. Said another
way, in many cases these 36% loans that are otherwise illegal won’t get made. Doesn’t
that effectively limit a lender’s ability to charge more than 36%7?

¢ Isn’t your proposal effectively a usury limit on longer-term loans, because making an
ability to repay determination is so onerous for the dollar amounts involved that lenders
will need to comply with the alternatives — one of which caps interest rates at 28%, and
the other of which caps payments at 5% of gross monthly income?

Response 9{a)-9{c}

The Bureau is not prohibiting charging interest rates or annual percentage rates (APRs) above the
demarcation for coverage of certain longer-term loans. Rather, the Burean is proposing to
require that lenders make a reasonable assessment of consumers’ ability to repay certain longer-
term loans above the 36 percent demarcation, in light of evidence of consumer harms in the
market for loans with this characteristic. It is appropriate to focus regulatory attention on the
segment of longer-term lending that the Bureau believes poses the greatest risk to consurners in
the form of potential unfair and abusive practices and to recognize that price is.an element in
defining that segment.

The Bureau believes that the terni “ustiry imit” in section 1027(0) of the Dodd-Frank Act is
reasonably interpreted not to prohibit such differential regulation given that the Bureau is not
proposing to prohibit lenders from charging interest rates above a specified himit.

The Bureau’s considerations concerning section 1027(0) of the Dodd-Frank Act are deseribed in
the notice of proposed ralemaking in the section-by-section analysis of proposed § 1041.3.
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Questions for the Honorable Richard Cordray, Divector, Consumer Financial Protection
Bureau, from Congressman Rubéa E. Hinojosa

Question

According fo annual surveys by the FDIC, nearly 35 million U.S. households ~ representing over
a quaiter of the population — are either unbanked or underbanked. Many of these consumers are
low-income; living paycheck fo paycheck. But that doesn’t mean they should not have access to
safe financial products and services afforded to those that are better off,

Director Cordray, many consumers that lack access to the traditional banking sector have relied
on general purpose reloadable prepaid cards to securely deposit their paycheck, save for the
future, and access small-dollar credit when it is needed. As the use of prepaid cards has grown
dramatically in recent years, I'm glad the CFPB is ¢rafting rules to ensure appropriate safeguards
for those that use these products.

However, I also want to make sure that the regulations are balanced so that they do not eliminate
consumers’ access fo features that they sometimes need, inclading opt-in overdraft protection.
Consumers sometimes need access o $100 or less to smiooth the transition between paychecks
when their balance is low, so that they can still purchase medicine, groceries, gas, or other
necessities.

How i3 the CFPB iworking 1o ensure the final rules provide adequate safeguards but do not
eliminate consumers access to overdraft and other features?

Response

The Consumer Financial Protection Bureau (Bureau) agrees that consumers, including subprime
consumers, need access to affordable credit. The Burdau also wants to ensure that customers
receive appropriate protections when using any credit products that are offered. As detailed in
the Bureau’s prepaid final rule, the Bureau sought to balance the concern you raise by
considering a range of potential approaches to overdraft credit features on prepaid accourits in
connection with this rulemaking. As part of this process, the Bureau carefully considered
multiple sources of information and various other factors, including existing consumer protection
regulations governing overdraft services and a range of credit products subject to Regulation Z,
and consumers’ use of those features to the extent offered in today’s market. In conjunction with
the Bureau’s notice of proposed rulemaking on prepaid accounts, the Bureau also released a
study of publicly available account agreements for prepaid products,’ which we conducted to
better understand the features and consumer protections curtently provided by the financial
institutions that offer these products.

411 ofsh sdesforepaid iz pdt
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As part of the notice-and-comment rulemaking process, the Bureau received a wide range of
public comments addressing this issue from numerous stakeholders, including prepaid industry
members, industry trade associations, members of Congress, consumer advocacy groups, and
individual consumers. The Bureau carefully considered these comments, some of which raised
similar concerns as in your question, in crafting the prepaid final rule. Generally, the final rule
provides that overdraft credit features offered in conjunction with prepaid accounts will be
covered under Regulation Z if the credit feature is offered by the prepaid account issuer, its
affiliate, or its business partner, and credit can be accessed in the course of a transaction
conducted with a prepaid card. In addition, the final rule includes disclosure and other
requirements to ensure that consumers are fully informed before opening or using an overdraft
credit feature offered in conjunction with a prepaid account. Ultimately, as discussed in detail in
the final rule, the Bureau believes this approach appropriately balances the need and desire of
some consumers to access an overdraft credit feature in conjunction with a prepaid account while
at the same time implementing guard rails to make sure such credit is offered with protections
sitnilar to those that apply to other card-based credit (i.e., credit cards).
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Questions for the Honorable Richard Cordray, Director, Consumer Financial Protection

Bureau, from Congressman Bill Huizenga:

Question 1

Director Cordray, the Qualified Mortgage Rule has been in effect for over two years. At the time,
you stated that there would be a lively non-QM mortgage market but that it might take some time
to develop. But more than two years out and as far as I can tell the non-QM market is almost
completely dead. From what I hear from the lending community, it’s true that some balance
sheet non-QM loans are being made but only to the wealthiest borrowers with perfect credit. So
while I agree with you that there has likely been little to no litigation regarding non-QM loans, |
would attribute that to the fact that very few have been made and only to people with an
extremely clear ability to repay. Why do you still think the non-QM market will emerge in a
substantial way when there is no evidence of it after two years?

Response

The Consumer Financial Protection Bureau (Bureau) is actively monitoring all aspects of the
mortgage lending market, including non-qualified-mortgage (non-QM) lending. Uncertainty in
the non-QM market has been slow to recede, however progress has been made. Lenders are
becoming more comfortable with underwriting non-QM loans and are gradually introducing
more non-QM products. The Bureau has met with a number of industry participants to provide
further guidance and has developed additional re§ulat0ry implementation tools to assist with
compliance with the ability-to-repay (ATR) rule.” As lenders, due diligence firms, and ratings
agencies continue to become more comfortable with their approaches to non-QM lending, the
Bureau believes there will be more traction and an increase in origination volumes.

Question 2

What frankly isn’t clear is why you seem to want to emphasize lenders making non-QM loans
when the statute clearly contemplates QM loans as the safer loan option with the most built-in
consumer protections. The QM market is certainly the mainstream market that offers the
broadest credit access with the deepest source of liquidity. Congress clearly saw it that way since
the QM statute offers lenders protection from ability-to-repay litigation. We should be doing
everything we can to encourage that market to flourish. On that point, one major issue involves
borrowers without traditional W-2 income. These borrowers are the backbone of America. They
are the self-employed, the retiree, and the seasonal worker. The Burean of Labor Statistics
estimates that self-employed borrowers alone compose 30% of the workforce. Too many of these
borrowers are being relegated to the non-QM market which denies credit to all but the wealthiest

7 See hnp://www.consumcrﬁnancagovfpolicy~compliance/guidancez‘implememation~guidance."tiﬂe*xiv-morlgage-
rules/,
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with perfect credit. But I'm told there are solutions that would responsibly allow these borrowers
to access QM markets without hurting a borrower’s protections under the rule. One simple
option would be modifying Appendix Q of the QM rule to permit use of the current GSE
seller/servicer guides for the purposes of fully documenting income, employment, assets, and
debt. Director, the lending community has made it abundantly clear for more than two years that
they won’t invest significantly in non-QM loans and it'’s a real head-scratcher why we would
want to encourage them to do so anyway when it clearly isn’t necessary. Will you commit to
revising Appendix Q and helping all self-employed, retired, and seasonal workers obtain the
benefits of QM status and with it the goal of homeownership?

Response

Currently, the Bureau’s QM provisions do permit use of the current Government Sponsored
Enterprise (GSE) seller/servicer gunides. There is more than one category of QM, and only one of
those categories relies on Appendix Q. A loan that is eligible for purchase or guarantee by the
GSEs, meaning a loan that meets the current GSE seller/servicer guides for the purposes of fully
documenting income, employment, assets, and debt, can qualify as a QM without any reliance on
Appendix Q. Such a QM loan does not have to be purchased or guaranteed by a GSE, it only has
to be eligible for purchase or guarantee. While the GSE-eligible category of QM is designed to
sunset on January 10, 2021, or when the GSEs exit receivership, whichever occurs first, the
Bureau will continue to monitor the market for pertinent information regarding the ATR rule’s
effects. This market monitoring includes both our general, ongoing market monitoring and our
plans for conducting an assessment of the ATR rule and reporting on that assessment by January
of 2019, pursuant to Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank
Act) section 1022(d). It also includes looking at any impacts on credit availability for all
consumers, including self-employed, retired, and seasonal workers. In addition, small creditors
are permitted to make QM loans without relying on either Appendix Q or the GSE seller/servicer
guides. There is nothing about these provisions that precludes extending such QM loans to self-
employed, retired, or seasonal workers. With these alternatives available, the Bureau believes
that very few consumers are likely to be unable to receive QM loans solely because of Appendix

Q.

The Bureau disagrees with the implication that non-QM loans are somehow “unqualified”
mortgages that should not be made. Rather, the Dodd-Frank Act included, and the Bureau
implemented in Regulation Z, the baseline ability-to-repay standards (which also do not rely on
Appendix Q). Under these standards, even those rare loan applicants who cannot obtain a QM
loan under Appendix Q, the GSE seller/servicer guides, or the QM underwriting standards for
small creditors, nevertheless may qualify for appropriate mortgage credit. The Bureau believes
creditors can make responsible, sustainable mortgage loans, even if the loans are not QMs, based
on a reasonable and good faith determination of a consumer’s ability to repay the loan with
common-sense underwriting, which many creditors, especially community banks and other small
creditors, successfully employed before the financial crisis. Those creditors and their mortgage
ariginations did not cause the financial crisis. Such creditors can continue lending in much the
same manner today.
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Questions for the Honorable Richard Cordray, Director, Consumer Finaneial Protection

Bureau, from Congressman Randy Hultgren:

Question 1

The CFPB finalized a rule on October 15, 20185, implementing Section 1094 of the Dodd-Frank
Act, which mandates a number of additional reporting requirements under the Home Mortgage
Disclosure Act. Sec. 1094 also requires the Bureau to develop regulations that “modify or require
modification of itemized information, for the purpose of protecting the privacy interests of the
mortgage applications or mortgagors, that is or will be available to the public.” In a footnote to
the October 2015 final rule the Bureau states, “Based on its analysis to date, the Bureau believes
that some of the proposed new data points may create privacy concerns sufficient to warrant
some degree of modification, including redaction, before public disclosure...”
a. Shouldn’t the Bureau proceed with extreme caution before finalizing any policy that will
direct the FFIEC to publish additional consumer information, even if steps are taken to
anonymize it?

Response

The Consumer Financial Protection Bureau (Bureau} is carefully considering how to protect
applicant and borrower privacy while also fulfilling the public disclosure purposes of the Home
Mortgage Disclosure Act (HMDA). As you know, HMDAs purposes are to provide the public
and public officials with sufficient information to enable them to determine whether institutions
are serving the housing needs of the communities and neighborhoods in which they are located,
to assist public officials in distributing public sector investments in a manner designed to
improve the private investment environment, and to assist in identifying possible discriminatory
lending patterns and enforcing antidiscrimination statutes.

The Bureau recognizes that public disclosure of unmodified itemized HMDA data may create
risks to applicant and borrower privacy. In issuing the final rule, the Bureau adopted a balancing
test to determine whether and how HMDA data should be modified prior to its disclosure to the
public. Under the balancing test, HMDA data will be modified when the release of the
unmodified data creates risks to applicant and borrower privacy interests that are not justified by
the benefits of such release to the public in light of the statutory purposes. This approach
establishes applicant and borrower privacy as an element to be explicitly considered prior to any
decision to release itemized information. Additionally, the Bureau will provide a process for the
public to provide input on the application of the balancing test to determine the HMDA data to
be disclosed. This process will ensure that information will not be disclosed until the Bureau has
considered feedback from the public on these important issues.

b. In addition fo providing an opportunity to comment on what information will be made
public by the Federal Financial Institution Examination Council (FFIEC), has the Bureau
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conducted any of its own tests or studies to address potential privacy concerns? If so,
have the findings raised any consumer privacy concerns?

Response

The Bureau is working diligently to determine whether and how HMDA data should be modified
prior to its disclosure to the public under the balancing test. The Bureau’s internal analysis
draws on various sources, including public comments received during its recent HMDA
rulemaking process concerning the benefits of disclosure of HMDA data and the risks to
applicant and borrower privacy created by such disclosure. This analysis is ongoing.

¢. Wouldn’t it be more appropriate to prioritize consumer privacy, and not publish any of
this new information?

Response

HMDA is principally a public disclosure statute, which provides the public and public officials
with information necessary to determine whether institutions are serving the housing needs of the
communities and neighborhoods in which they are located; to distribute public sector
investments in a manner designed to improve the private investment environment; and to identify
possible discriminatory lending patterns and enforce antidiscrimination statutes. For over 40
years, HMDA has provided the public with this critical information on mortgage lending

activity. Today, HMDA data are the primary source of information for regulators, researchers,
economists, industry, and advocates analyzing the mortgage market both for HMDAs purposes
and for general market monitoring. In amending HMDA to expand the information financial
institutions must compile and report and to authorize the Bureau to require additional
information, the Dodd-Frank Wall Street Reform and Consumer Protection Act {Dodd-Frank
Act) recognized the enduring importance of HMDA’s primary goals. The Bureau believes that
depriving communities, researchers, public officials, and other data users of the information
required under amended Regulation C would be inconsistent with HMDAs objectives. The
balancing test adopted by the Bureau appropriately safeguards the privacy interests of applicants
and borrowers while fulfilling HMDA’s public disclosure purposes.

Question 2

There are many people who believe the Bureau has been doing an end-run around the
Administrative Procedure Act by relying on enforcement actions to create rules that have
industry-wide application, rather than by proposing rules, receiving public comments, and then
adopting final rules. The CFPB seems to be doing this in three areas in particular: (1) the
definition of “abusive™ acts and practices, (2} the standards for a company’s liability for the
actions of its third party service providers, and (3) the test for disparate impact liability in the
context of indirect auto lending.
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The CFPB acknowledged this criticism in a March 9, 2016, speech at the Consumer Bankers
Association annual conference; but you alse said that while “some have criticized this approach
as regulation by enforcement,” you “think that criticism is badly misplaced:'™ Please explain
why the CFPB’s use of its enforcement authority as a method for imposing indusiry-wide
standards should not instead be established through the rulemaking process as required by Dodd-
Frank and the Administrative Procedure Act. Isn't that the process followed by gvery other
federal agency?

Response

The Bureau’s approach to-enforcement and regulation fs consistent with the Administrative
Procedure Act and the practices of other federal agencies. The Dodd-Frank Act gave the Bureau
a number of tools — including enforcement and rulemaking — to address and prevent consumer
harm. In each action the Bureau takes, we endeavor to-choose the appropriate tool to protect
consumers and honest businesses in the marketplace.. The Bureau has taken enforcement actions
where we believe violations of existing laws warranted that response.

The Bureau is entrusted with enforcing the Taw, and accordingly, we try 1o develop a thoughtful
strategy for how to deploy our limited resources most-efficiently to protect the public. The
Bureau cannot articulate rules for every eventuality, particularly in a complicated and evolving
area like consumer financial protection. Courts have consistently recognized that it is
appropriate for agencies to determine whether to proceed via rulemaking or adjudication.

When it comes to specific enforcement actions, the Bureau aims to-deter unlawful behavior and
return money to harmed consumers. Consent orders are the result of meticulous investigations,
in which the Bureau has discovered specific violations of the statutes we are responsible for
enforcing. The Bureau strives to present specific enforcement orders that catalogue the facts we
have found in our thorough investigations and set-out the legal conclusions that follow from
those facts. The Bureau aims to-enforce the consumer protection Taws within the Bureau’s
jurisdiction consistently and to support consumer protection efforts nationwide by investigating
potential violations both independently and in conjunction with other federal and state regulatory
and law enforcement agencies.

Where our research and analysis suggests the need for regulatory intervention, the Bureau seeks
to develop regulations which will protect consumers without unintended consequences or
unnecessary-costs. As part of the rulemaking process, the Bureau carefully assesses the benefifs
and costs that such proposals may have on consumers and financial institutions, Balanced
regulations are essential for protecting consumers from harmful practices and ensuring that
consumer financial markets function in a fair, transparent, and competitive manner.
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nestions for the Honorable Richard Cordray, Director, Consumer Financial Protection

Bureau, from Congressman Blaine Luetkemiever:

Question 1

In your semi-annual testimony before our Committee on September 29, 2015 in résponse o a
question from Rep. Keith Ellison, vou indicated that the Bureau intended to “preserve access to
certain forms of traditional installment credit™  Please provide more clarity about the structure
of the products to which you were referring. Specifically, are they extensions of credit that i) are
paid back in equal payments of principal/interest (no balloons), i1} test the ability to repay, and
iti) while the lender may accept an automotive title they do not require it as & condition of the
loan?

Response

Thie Consumer Financial Protection Bureau®s (Bureau's) proposed rule on Payday, Vehicle Title,
and Certain High-Cost Installment Loans would cover loans with a contract term greater than 45
days if the loans (1) have a total cost of credit greater than 36 percent, and (2) the lender takes
either {(a) access to a borrower’s account or paycheck for repayment of the loan or (b) a non-
purchase money security interest in a vehicle. Loans with a duration of longer than 45 days that
do not have these features would not be covered by the Bureau’s proposed rule. The
Background section of the Bureau’s notice of proposed rulemaking described some of the
features of traditional installment loans offered by nonbank installment lenders.

For installment credit that would be subject to the Bureau’s proposed requiréments, 1if finalized,
lenders would be required to make a reasonable determination that the consumer has the ability
to repay the loan. This determination would require lenders to obtain information about and
verify the amount and timing of the consumer’s net income-and payments under major financial
obligations and determine whether the difference is enough to make the loan payments while
meeting other basic living expenses. As described in part VI of the notice of proposed
rulemaking, the Bureau anticipates that many consumers would continue to be able to access
installment credit that would be covered by the rule.

In addition, the Bureau’s proposed rule contains conditional exemptions from the ability-to-repay
requirements for certain covered longer-term loans that share certain features with existing loans
under the National Credit Union Administration’s Payday Alternative Loan program and
accommodation lending programs that are underwritten to produce low levels of consumer
defaults. Among other conditions, these loans would need to be repayable in fully amortizing
payments of substantially equal amount and in substantially regular intervals. Lenders would be
permitted to take a vehicle security interest,

Question 2
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Is the expectation that borrowers who 10se access to payday orother credit products as a result of
the Bureau’s imninent rule making will have their credit needs met in the form of traditional
installment credit?

Response

The Bureau’s proposed rule seeks to balance consumers” need for affordable eredit with
protections to mitigate the effects of the practices often associated with these loans — such ag
holding interest in a vehicle as collateral, accessing the consumers’ account for repayment, and
performing costly withdrawal attemipts. In crafting the proposal, the Bureau carefully sought to
curtail harmful practices while incentivizing greater acCess to more sustainable credit products.
The proposed rule would preserve access to small-doltar credit products that pose less risk of
harm to consumers, including through an ability-to-repay requirement that provides some degree
of flexibility for lenders and consumers alike and through three proposed conditional exemptions
that increase flexibility and encourage the provision of lower-risk small dotlar loans. In addition,
the proposed rule would not cover other common sources of emergency credit, including typical
pawn loans, and would not cover longer-term installment credit on which the total cost of eredit
does not exceed 36 percent or for which the lender does not take'a leveraged payment
mechanism or vehicle security interest.

Question 3

In his Fiscal Year 2017 budget, President Obama calls for $10 million of federal dotlars fora
new small-dollar, shott-term lending program to be administered by community development
financial institations (CDFls). In what manner will the CFPB regulate those products? Will the
forthcoming CFPR rule on payday lending apply to those loans made by CDF1s? Will the CFPR
become regulators for participating CDFIs?

Response

The Bureau’s riotice of proposed rulemaking on Payday, Vehicle Title, and Certain High-Cost
Instaltment Loans would cover two types of loans: (1) very short-term loans, repayable within 45
days; and (2) loans with a contract ferm greater than 45 days if (a) the total cost of credit exceeds
36 percent, and (b) the lender takes either (i) access to a borrower’s account or paycheck for
repayment of the loan or (i) a non-purchase money security interest in a vehicle. The Bureau’s
proposed rule would apply to covered products, regardless of the charter status or other
designation of the creditor.

Quiestion 4
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In regards to the CFBP rule on payday lending, how did you determine that 5% of gross monthly
income is affordable? What economic analysis did you engage in? Are loans with payments in
excess of 5% of gross monthly income abusive or unfair?

Response

Before issuing its notice of proposed rulemaking in June of this year, in March 2015, the Bureau
released an outline of proposals under consideration as part of the Small Business Regulatory
Enforcement Fairness Act (SBREFA) process. The SBREFA outline included an alternative to
the contemplated ability-to-repay requirement providing that, among other conditions, the
payment-to-income (PTI) ratio of the loan did not'exceed a specified threshold, such as five
percent, The Bureau was considering the proposal as a way to ease operational costs for loans
that may be likely to satisfy the more general underwriting methodology being considered to
assess consumers’ ability to repay. Based on feedback the Bureau received during the SBREFA
process and through ongoing engagement with industry and consumer groups, the Bureau did not
propose a FT1 alternative as part of the notice of proposed rulemaking released on June 2, 2016,
While the Bureau did not propose the PT1 alternative, the Bureau is seeking comment generally
on such an approach.

Cuestion 5§

The Bureau plans to require lenders to collect a great deal of especially sensitive information
from borrowers. Is this consistent with data security best practices and data minimization? Why
do lenders need to keep this data for 36 months?

Response

The notice of proposed rulemaking on Payday, Vehicle Title, and Certain High-Cost Installment
Loans would require lenders to retain evidence of compliance with the proposed rule for 36
months after the date that a covered loan ceases to be an outstanding loan. The Bureau believes
this requirement, if finalized, would facilitate compliance and supervision related to the
requirements of the proposed rule,

Question &

If there are risks associated with sustained use or with providing access to one’s bank account
through a recurring payment authorization, why ¢an’t we warn consumers of these risks by

improved disclosures?

Response
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The Bureau believes that a disclosure requirement would be significantly less effective at
preventing the practices in the market that the Bureau has preliminarily identified as abusive and
unfair in the notice of proposed rulemaking on Payday, Vehicle Title, and Certain High-Cost
Installment Loans released on June 2, 2016. However, certain harms to consumets may be
mitigated through disclosure requirements and the Bureau has proposed certain notices
associated with attempts to collect payment from a consumer’s account. To address consurmer
harm from certain practices when lenders obtain payments for covered loans directly from
consumers’ accounts that tend to trigger substantial not-sufficient-funds and overdraft-fees and
that tend to increase the risk that consumers” accounts will be closed, the Bureaw’s proposed rale
would include two types of disclosure requirements that would apply to all methods of lenders’
obtaining payment directly from consumers” accounts. First, the Bureau has proposed an
upcoming payment notice (generally three business days prior to initiating an attempt to cellect
payment from a consumer’s account), including an unusual payments notice; second, the Bureau
has proposed a consumer rights notice if the proposed limit on payment attempts is triggered.

Cuestion 7

You have made references to this Committes and before other groups that abusive practices can
differ from circumstance to-cireumstance. Given that the proposed rule relies in large part on
what the Bureau belicves to be abusive practices; please explain how a “situational” standard can
serve as the basis of a generally applicable rule. Might this rule sweep in practices that may not
be abusive?

Response

The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) provides
the Bureau with authority to prescribe rules to ideatify and prevent unfair, deceptive, and abusive
acts or practices. The Bureau’s preliminary findings with respect to the harms expetienced by
consumers from payday, vehicle title; and certain high-cost installment loans, and the evidence
underlying those findings, is set forth in the notice of proposed rulemaking on Payday, Vehicle
Title, and Certain High-Cost Installment Loans at the section-by-section analysis of proposed
§§ 1041.4, 1041.8, and 1041.13. Based on that evidence, the Bureau has proposed fo identify
two specific types of unfair and abusive practices with regard to covered loans: (1) failing to
make a reasonable determination of ability to repay; and (2) attempting to withdraw payment
from a consumer’s account after the Jender’s second consecutive attempt to withdraw payment
from the account has failed due to a lack of sufficient funds, unless the lender obtains the
consumer’s new and specific authorization to make further withdrawals from the account. The
Bureau’s analysis of evidence in this regard is described in the notice of proposed rulemaking
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released June 2, 2016."" The Bureau has proposed requirements infended to prevent these
specific practices.

Question 8

What evidence do you have that sustained use and account access injured consumers? What
evidence do you have that your proposal will remedy this perceived harm?

Response

The notice of proposed rulemaking referenced above sets forth the Bureaits preliminary findings
with respect to the substantial injury that the Burean believes consumers experience as a result of
the practice that the Bureau proposed to find to be unfair. The Bureau also believes that such
practices may be abusive within the meaning of section 1031 of the Dodd-Frank Act. The
Buresu has undertaken extensive research into small dollar loans. The Bureau recognizes that
people who live from paycheck to paycheck sometimes need access to credit, for example to deal
with drops in'income or spikes in expenses. The Buresu has made it clear that the credit
products marketed to these consumers should help them, not hurt them. The Bureau’s research
has shown that too many of these loans pull berrowers into extended debt traps, instead of, for
example, tiding them over in an emergency. The Bureai’s analysis of evidence in this regard is
described in the notice of proposed rulemaking released June 2, 20162

Question 9

In many states the only way to borrow small amount of money is a payday loan — there is no
longer term option. This proposal will effectively eliminate many of those loans, That is, there
are loans that would be permitted under State law but prohibited under federal law. How do you
justify this preemption of State laws?

Response

The Bureau’s proposed rule on Payday, Vehicle Title,.and Certain High-Cost Installment Loans
seeks to prevent the types of consumer injuries that result from lenders extending short-term and
longer-term loans with payments that a consumer cannot afford to repay. The Bureau’s proposed
rule also seeks to address harms that may arise from certain lender practices in collecting

it Paydayh Vehxcle Title, and Certain High-Cost 1mtalimcnt Loans Notice of Proposed Rulemaking, (Julfy 22, .201 6)
HELe 20161 380 vavduy-vehicke-tide-and-ce

F 41919 etseq, 81 FR 47986 et seq, and 81 FR 480549 ot seq.
! Pa)day Vehicle T stle and Certain High-Cost Installment Loans Notics of Pmpnsed Rulemakmg July 22, 2016},
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repayment from a consumer’s account. The proposed rule, if finalized, would establish a federal
floor for consumer protection for covered loans.

As described in the notice of proposed rulemaking released on June 2, 2016, the Bureau believes
that the requirements of the proposed rule would coexist with State laws that pertain to the
making of loans that the proposed rule would treat as covered loans. Consequently, any person
subject to the proposed rule would be required to comply with both the requirements of the
proposed rule and applicable State laws, except to the extent the applicable state laws are
inconsistent with the requirements of the proposed rule. This approach is entirely consistent with
our system of cooperative federalism.

QOuestion 10

How will the CFPB determine whether a lender’s ability to repay determination is “reasonable™?
How will the CFPB enforce the “reasonable determination” requirement?

Response

The Bureau’s notice of proposed rulemaking on Payday, Vehicle Title; and Certain High-Cost
Installment Loans would require lenders to make a reasonable determination whether a consumer
will have the ability to repay a covered loan and would set out a specific methodology for
lenders to use to determine ability to repay.

Under the proposed rule, to make a reasonable ability-to-repay determination, a lender would
need to: (1) obtain a written statement from the consumer and verification evidence to determine
the amount and timing of the consumer’s past net income and payments under major financial
obligations; (2) make a reasonablé projection of the amount and timing of a consumer’s net:
income and payments for major financial obligations going forward; (3) caleulate an appropriate
amount for basic living expenses either based on information from the individual consumer or
other reliable generalized sources; and (4) subtract the elements from the consumer’s income to
determine whether the consumer can cover major financial obligations, basic Hiving expenses,
and the payment on the new loan. In addition, lenders-would be required to determine that any
presumptions of unaffordability have been overcome. For covered short-term loans and covered
tonger-term balloon-payment loans, a lender would be required fo include in its ability-to-repay
determination the amount and timing of net income that it projects the consumer will receive
during the 30-day period following the highest payment. The Bureau’s proposed commentary
provides examples of ability-to-repay determinations that would not be reasonable and
emphasizes that loan performance would be used as evidence to determine whether a particular
lender’s ability-tosrepay determinations are reasonable.

Question 11
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For longer-term covered loans, there is a presumption of inability to repay, if the consumer is
seeking to refinance a loan and they have “indicated” that they cannot make payments or that the
loan is causing in financial distress. Will lenders be required to ask the borrower these
questions? Are they required simply to listen for indications — for example, iy the borrower’s
tone of voice?

Response

The Bureau’s proposed rule on Payday, Vehicle Title, and Certain High-Cost Installment Loans
would include a presumption of unaffordability for a covered longer-term loan in certain
clrcumstances where a consumer’s recent borrowing history indicates that the new loan, like the
existing or recent loan, would not be affordable. The Bureaw’s proposal would apply a
presumption of unaffordability when a consumer that is showing certain signs of distress with
one outstanding loan returns to the same lender or that lender’s affiliate seeking another Joan.
The specific circumstances that would give rise to this presumption for ¢overed longér-term
loans are listed at proposed § 1041.10.

Question 12

Lead generation is an increasingly important nieans of offering financial products to consumers,
particularly through more innovative channels such as the Internet or mobile devices. The
Federal Trade Commission (FTC) had a workshop on-lead generation for consumer financial
products. Is the CFPB following this fssue? Do you see any problems in the market? Hasthe
Bureau brought any enforcement actions in the area?

Response

The Bureau follows the involvement of lead generators in the market for consumer financial
sérvices and products. The Bureau believes there are potential risks for consumers who use
online websites that may involve lead generators disseminating or selling consumers® personal
financial information, including social security and checking account numbers. In-addition, the
Bureau believes that lead generators may not find consumers the lowest ¢ost loans and that
consumers should be cautious of websites that promise otherwise. Also, the involvement of lead
generators may generate confusion for consumers about the identity of the actual lender.

The Bureau's supervisory examinations of online lenders include reviews of the relationships
that payday lenders have with lead generators and other service providers to ensure that the
statements and representations made by lead generators on the lender’s behalf are accurate and
non-deceptive and that referral fees are appropriately disclosed. In addition, the Burean’s
enforcement authority can cover lead generators that engage in unfair and abusive acts or
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practices.”” The Bureaun's enforcement authority also extends to those that knowingly or
recklessly provide substantial assistance 10 covered persons or service providers who are
engaged in unfair, deceptive or abusive acts or practices. ’

Ouestion 13

How does the CFPB determine charges of “deceptiveness?” It's my understanding that the FTC
looks ata specific product or service and associated consumer complaints, determining whether
the perceived violation was an issue unique to one consumer or something more widespread.
Does the Bureau take a sinilar approach?

Response

The Consumer Financial Protection Act of 2010 {CFPA) outlaws deceptive acts or practices, just
as it proscribes unfair or abusive acts or practices by covered persons or service providers,
Where applicable, the Bureau assesses relevant case law to deterinine whether a particular
representation is deceptive based on the evidence we obtain during our examinations and
investigations. The Bureau’s goal in enforcing these provisions of the CFPA is fo address harms
to consumers in the financial marketplace, which can often be widespread.

Consumer copplaints also play an important role in the detection of deceptive acts or practices
for the Bureau. Consumer complaints have been an essential source of information for
examinations, enforcement, and rule-making for regulators. As a general matter, consumer
complaints can indicate weaknesses in elements of the institution’s compliance management
system, such as training, internal controls, or monitoring. While the absence of complaints does
not ensure that unfair, deceptive, or abusive acts or practices (UDAAPs) are not occurring,
complaints may also be an indication of UDAAPs.

i3
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Questions for the Honorable Richard Cordray, Director, Consumer Financial Protection
Bureau, from Congressman Grerory W, Meeks:

Question

There have been a number of complaints in recent years related to deceptive practices in the solar
leasing market, with consumers being made promises about cost savings, lower monthly bills,
and no money down. These reports have multiplied as the number of solar installations has
increased. New York is one of the fastest growing solar markets; having registered an'increase of
226 percent in 2014, and second in the nation for residential solar eapacity, trailing only
California.

I am strong supporier of renewable energy and technologies that effectively offset significant
amounts of CO2 emissions. However, because residential solar is so expensive to install, ranging
from $15,000 fo $29,000, most consumets can only afford panels through leasing or PPAs. In
fact, the third party ownership solar market, which includes leasing and power purchase
agreements (PPAs) presently makes up-about 68 percent of all residential solar. [ ami’concerned
that consumers may not be receiving proper disclosures; and are unaware of the implications of
selling their home when leasing such equipment.

I'support solar and want our communities in New York to benefit; but at the same time, I want to
ensure that deceptive practices from some of the bad actors are prevented. The reports I have
read would suggest that regulatory oversight is required.

In addition, I'also want o ensure that the benefits of solar are not withheld from conmmunities
that could benefit the most. Currently, minimum credit scores to qualify for a lease are between
680 and 700. We need to ensure that solar is an opportunity for all communities.

1 know that my colleague, Representative Kysten Sinema, wrote to your office back in 2014 on
some of these issues. As follow-up, where are we now? and what are the next steps for the
CFPB in exercising appropriate oversight to address market abuses and equal access in this
sector?

Response

The Consumer Financial Protection Bureau {Bureau) is committed to ensuring that all consumers
benefit from fair, transparent, and competitive markets for consumer financial products and
services and that consumers are protected under applicable Federal consumer financial laws.

The Bureau continues to research the solar financing market and engage with industry
stakeholders and other agencies to better understand the market and to identify areas of potential
consumer harm. As part of that effort, the Bureau will carefully consider the issues you raise and
welcome any additional information or feedback you and other staksholders may have regarding
potential consumer impacts.
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Questions for the Henorable Richard Cordray, Divector, Consumer Financial Protection
Bureau, from Congressman Luke Messer:

Question [

Director Cordray--Last August, the CFPB issued a civil investigative deniand fo the Accrediting
Council for Independent Colleges and Schools (ACICS); an entity that aceredits more than 900
higher education institutions.

Title IV of the Higher Education Act sets up a robust process for the Department of Education to
oversee accreditation agencies, not the CFPR. There isn't anywhere in the Consumer Financial
Protection Act (Title X of Dodd-Frank) that grants the CFPB jurisdiction over questions of
higher-ed acereditation.

How do you explain the CFPB radically departing from its jurisdiction by launching this
investigation into ACICS? And how does the CFPB justify taking action against such an entity
that does not sell financial products of any kind?

Have you coordinated or communicated with the Department of Education regarding this
investigation? 1f not, do you plan to in the future?

Does the CFPB employ staff members who are experts or specialize in the higher education
accreditation process? If so, how many?

Response

The Consumer Financial Protection Bureau {Bureau) generally does not comiment on active
investigations. In this case, the fact of the Bureau’s civil investigative demand (CID) fo the
Accrediting Council for Independent Colleges and Schools (ACICS) was made public when
ACICS challenged the demand through the Bureau’s administrative procedures. ACICS filed a
petition to modify or set aside the CID. The Bureau then issved an order denying the petition. In
accordance with the Bureaw’s ordinary procedures, the petition itself and the order denying it
have been made publicly available on the Bureau’s website.™

Because ACICS did not comply with the CID after the Director’s order, the Bureau moved to
enforee the CID in federal district court in the District of Columbia, While the district court
declined to enforce the CID, the Bureau believes the CID, and the investigation of which itis a
part, are well within the Bureau’s authority. The Bureau has appealed the district court’s order to
the United States Court of Appeals for the District of Columbia Circuit. The appeal was
docketed on June 20, 2016.
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The Bureau is empowered under § 1031 of the Consumer Financial Protection Act of 2010
{CFPA) to take action to prevent “unfair, deceptive, or abusive act[s] or practice[s]. . . in
connection with any transaction with a consumer for a consumer financial product or service,”
Further, § 1036 of the CFPA prohibits certain entities from committing “unfair, deceptive, or
abusive” acts or practices and prohibits any other person from “knowingly or recklessly
provid{ing] substantial assistance to™ an entity engaged in such acts or practices. An
investigation to determine whether such violations have occurred, and whether Bureau action is
appropriate, is squarely within the Bureau’s mandate,

The Bureau coordinates closely with the Department of Education in our work related to student
lending. The Bureau plans to continue this coordination in the future.

Question 2

Director Cordray-- On page 45 of the CFPRB"s March 26th report entitled “CFPB Considers
Proposal to End Payday Debt Traps,” you suggest that lenders will Jose 60-74% of their revenue
should the proposals become law: Clearly, any business would be hard pressed to keep their
doors open if they lose 74% of their revenue.

After learning about this CFPB rule, one of my constituents in Mungie, Indiana wrote me a letter
saying, “T used [a] payday loan to keep my electricity frony getting shut off. It was the only
option I had at the time. Please make sure I will still be able to use this service in the future.”

What would you say to my constituent, who without access to a payday loan, would have had, 2
basic necessity, his electricity shut off?

Have you talked to consumers to understand what they will do without these products?
Will the rule have different effects on consumers in rural or urban areas?

What evidence do you havé that sustained use and account access injured consuwmers? And what
evidence do you have that your proposal will remedy this perceived harm?

Response

The Bureau’s preliminary findings with respect to the harms experienced by consumers from
payday, vehicle title, and certain high-cost installment loans, and the evidence underlying those
findings, is set forth in the notice-of proposed rulemaking on Payday, Vehicle Title, and Certain
High-Cost Installment Loans. Based on that evidence, the Bureau has proposed to identify two
specific types of unfair and abusive practices with regard to covered loans: (1) failing to make a
reasonable determination of ability to repay; and (2) attempting to withdraw payment from a
consumer’s account after the lender’s second consecutive atternpt to withdraw payment from the
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account has failed due to a lack of sufficient funds, unless the lender obtains the consumer’s new
and specific authorization to make further withdrawals from the account. The Bureau’s analysis
of evidence in this regard'is described in the notice of proposed rulemaking released June 2,
2016,

The Bureau has undertaken extensive research into small dollar loans. The Bureaw recognizes
that people who live from paycheck to paycheck sometimes need aceess to credit, for example to
deal with drops in income or spikes in expenses. The Bureau has made it clear that the credit
products marketed to these consumers should help them, not hurt them. The Bureau’s research
has shown that toe many of these loans pull borrowers into extended debt traps, instead of, for
example, tiding them over in an emergency.

In crafting the proposed rule on Payday, Vehicle Title;, and Certain High-Cost Installment Loans,
the Bureau carefully sought to.curtail harmful practices while incentivizing greater access to
more sustainable credit products. The proposed rule would preserve access to credit that poses
jess risk of harm to consumers, including through an ability-to-repay requirement that provides
some degree of flexibility for lenders and consumers alike and through three proposed
conditional exemptions that increase flexibility and encourage the provision of lower-risk Joans.

The Bureau’s analysis of the impdct on consumers in rural areas is described in part VIof the
notice of proposed rulemaking reledsed on June 2, 2016.

Question 3

Director Cordray--Contrary 1o the press release marketing the CFPB’s arbitration study, the
findings in the study confirm that arbitration is a faster, Jess expensive and far more effective
way for consumers to resolve disputes with companies than class action fitigation. According to
the study, in 60% of the class actions studied by the CFPB consumers received nothing at all
because the named plaintiff settled individually or voluntarily withdrew the suit. In the 15% of
class actions that settled, consumers who received settlement cash payments got a paltry $32 on
average after waiting for up to two years.

As few as 4% of the class members who were eligible to receive benefits conditioned on
submitting a claim form actually filed a claim. In sharp contrast, the study showed, consumers
who prevailed in an individual arbitration recovered an average of over $5,000, and the entire
arbitration process was concluded in an average of 2-7 months.

'* Payday, Vehicle Title, and Certam Ht;,h»»Cmi Instaltment Loans Notice of Proposed Ru]ema!\m;, {Fuly 22 ?Gib)
a\mlabie at litps e foders el 2016070000 6 1L 3 00 sy
1, see 81 FR 47919 e: seq, 81 FR 47986 et seq, and 81 FR 480549 et seq.
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Moreover, the cost 1o the consumer for the entire arbitration Wwas only one-half of the cost of
simply filing a federal court complaint. While class merbers each received about $32; the
attomeys were awarded over $400 million. Given those figures, why is the CFPB planning to
ban the use of pre-dispute arbitration agreements in class litigation?

Response

Section 1028(a) of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-
Frank Act) required the Bureau to conduct a study and provide a report to Congress regarding
“the use of agreements providing for arbitration of any future dispute between covered persons
and consumers in connection with the offering or providing of consumer financial products or
services.” The Dodd-Frank Act authorized the Bureau o issue regulations to prohibit or impose
conditions or limitations on the use of arbitrafion agreements if the Bureau found, after
completing the Study, that such rules would be in the public interest and for the protection of
consumers, The Dodd-Frank Act also required that the findings in any such rule be consistent
with the Bureau’s Study. The Bureau released its Study of pre-dispute arbitration agreements in
March 2015.'¢

On May 5, 2016, pursuant to the authority outlined above, the Bureau released a Notice of
Proposed Rulemaking (NPRM) regarding agreements for consumer financial products and
services providing for mandatory pre-dispute arbitration.  The Bureau’s Study, as deseribed in
the NPRM, sheds considerable light on the benefits of a class action system as compared to the
benefits most consumers derive from individual resolution of their disputes. The Study found,
for example, that few consumers of financial products and services seek relief individually,
either through the arbitration process or in court. In its review of all American Arbitration
Association consumer disputes for the period of 2010 through 2012 relating to eredit card,
checking/debit account, payday loan, prepaid card, auto purchase loan, and student loan
products, the Burean found only an average of 616 arbitration proceedings a year were filed for
all six product markets combined, of which only 411 were recorded as filed by consumers acting
alone. Only 25 disputes a vear involved consumers bringing affirmative claims for $1,000 or
less than that amount. Of all of the arbitration cases in which the Bureau could determine the
results, the consumer obtained relief on an affirmative claim in just-over 20% of the cases. All
told, these consumers received a total of $182,109 in relief.

In contrast, the Study found that consumers derive substantial benefits from class action
settlements. As noted, the Bureau identified a significant volume of consumer financial class
settlements that were approved between 2008 and 2012."7 In the 419 settlements that we
analyzed, there were 350 million total class members.”S These settlements included cash relief,

1 See Arbitration Study (March 2015y available at hug
studsrepoit-ioesoner 2015 ndfl

17 Arbitration Study, section 8 at 3.

1% Arbitration Study, scction 1 at 16. Excluding one large settiemient (In o TransUnion Privacy Litigation)y with 190
million class members, these settlements included 160 million class members.
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in-kind relief, and relief relating to fees and other expenses that companies paid. The total
amount of gross relief in these settlements—that is, aggregate amounts promised to be made
available to or for the benefit of damages classes asa whole, calculated before any fees or other
costs were deducted—was about $2.7 billion.'® This estimate included cash relief of about $2.05
billion and in-kind relief of about $644 mitlion,”® Some 251 settlements contained enough data
for the Bureau to calculate the value of cash relief that, as of the last document in the case files,
either had been or was scheduled to be paid to class members. Based on this subset of cases
alone, the value of calculable cash paymients to class members to that point was §1.1 billion.”
This excludes payment of in-kind relief and any valuation of injunctive relief,

With respect 16 the percentage of putative class cases that your question states yield “nothing at
all,” for consumers, the Bureau identified classwide settlements in approximately 17% of the
putative class cases identified in its Study, as of the “cutoff™ date for its analysis in February
2014, The Bureau cannot definitively detérmine the exient to which the class actions that did not
result in class settiement delivered benefits to absent class members. Most of the remaining
putative class cases are known to end in individual settement or with cutcomes that are
consistent with an individual settlement. The terms of those individual settlements are generally
unknowi,

Your question notes that around 4% of consumers who were required to submit claims forms to
receive settlement benefits submitted those forms.  As you note, this figure does not reflect the
scope of conswmer relief from class settlements, as it excludes the significant share of consumer
finance cases in which class members did not need to file a claim to obtain compensatory relief,
Of 382 consumer financial settlements analyzed in the Bureau’s Study that included cash relief,
the Bureau found that 37%, representing 140 disputes in total, included some form of automatic
cash distribution. These cases included approximately 24 million class members, almost all of
whom were eligible for automatic cash relief, meaning that they stood to receive cash payments
without submitting a claim. These class members are not included in the claims rates figure you
cite, which is based only on cases in which there is a claims process. Furthermore, these
numbers focus on compensatory relief. These numbers donot cover class members and other
consumers who benefit from behavioral components of the settlement. Injunctive class members
all stand to benefit from these aspects of a given settlement. Often, when companies agree o
settle a case, they agree to stop engaging in a particular practice on a going-forward basis. This
provides additional benefit to future customers and other consumers not part of the class.

After the Bureau completed the Arbitration Study, it has continued accepting input from outside
stakeholders as it weighs whether regulatory intervention would be in the public interest and for
the protection of consumers. The Bureau is currently reviewing the comments on the proposed

1% Arbitration Study, section 8 at 24. The Study defined gross relief as the total amount the defendants offered to
provide in cash relief {including debt forbearance) or in-kind relief and offered to pay in fees and other expenses.

“* These figures represent a floor, as the Bureau did not include the value, or cost to the defendant, of making agreed
changes to business practices,

2! Arbitration Study, section § at 28.

28



171

House Committee on Financial Services
The Senti-Annual Report of the Bureau of Consumer Financial Protection
Questions for the Record
March 186, 2016

rule and will consider any comments received in accordance with its obligations for notice-and-
comment rulemaking.

Question 4

Director Cordray-- Charles River Associates issued a report overa year ago critiquing the
CFPB’s disparate impact methodology, but the CFPB did not respond. Even internal CFPB
memos show that the Departiment of Justice had developed a better way to distribute settlemient
proceeds that would avoid fraud. Why has the CFPB refused to change its disparate impact
methodology or the way it distributes settlement proceeds?

Response

Disparate impact is the law and has been upheld by courts and used by federal agencies for
decades. The Bureau's disparate impact methodology is appropriate to determine whether credit
underwriting or pricing complies with the law, On September 17, 2014, the Bureau published a
white paper, entitled Using Publicly Available Information to Proxy for Unidentified Race and
Ethnicity,™ that details the methodology the Bureau uses to calculate the probability that an
individual is of a specific race and ethnicity based on his or her last name and place of residence.
The Bureau’s analysis demonstrates that its proxy is more accurate at approximating the overall
reported distribution of race and ethoicity than other available methods using publicly available
data. The Bureau’s proxy assigns an individual probability of inclusion in a prohibited-basis
group based on both geography and surname, whereas other proxies use geography or surname
alone in predicting individual applicants® reported race and ethnicity.

The Bureau and the paper you cite both agree that there are racial and ethnic disparities in
pricing resulting from discretionary dealer markup and compensation policies, and that a proxy
can be used to estimate both pticing disparities and the number of consumers potentially harmed.
The disagreement is regarding how many borrowers were harmed and by how much.

The Bureau’s approach is designed to-arrive at the best estimate of the total number of harmed
borrowers and to accurately identify the full scope of harm. The Bureau makes final
determinations regarding discrindnatory outcomes and their scope in consultation with individual
lenders, and carefully considers every argument lenders make about alternative ways to identify
the number of harmed borrowers and the amount of harin. In some instances, the Bureau has
adopted changes and reduced our estimates in response to specific alternatives offered by
individual lenders with regard to their specific loan portfolios.

As we stated in our white paper, the Bureau is committed to continuing out dialogue with other
federal agencies, lenders, advocates, and researchers regarding the Bureau’s methodology, the

s . N -
2 gvailable at hip: msumerbiranc

01409 ofob yeport sroxymsthodolony

30



172

House Committee on Financial Services
The Semi-Annual Report of the Bureau of Consumer Financial Protection
Questions for the Record
March 16, 2016

importance of fair lending compliance, and the use of proxies when self-reported race and
ethnicity is unavailable. We expect the methodology will continue to evolve as enhancements
are identified that further increase aceuracy and performance. For further information regarding
the Bureau’s methodology, issues raised by stakeholders, and the Bureau’s response, see the
Bureau’s 2015 and 2016 Fair Lending Reports.”

The Bureau and the Department of Justice will work together, as appropriate on a case-by-case
basis, to ensure that as many eligible consumers as possible receive remuneration from
settlement funds, while putting in place important safeguards to ensure that eligible consumers
were the recipients of relief. The Burcau and the Department of Justice will work closely with
lenders and settlement administrators, as appropriate, on consumer outreach efforts necessary to
distribute settlement funds, as required by the specifics of each Administrative Order or Consent
Order that governs resolution of the agencies” enforcement action. The Bureau is confident in
the integrity of its current process and in the analysis that underpins distribution of these funds to
harmed consumers,
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Questions for the Honorable Richard Cordray, Director, Consumer Financial Protection
Bureau, from Congressman Gwen Moore:

Cuestion

1 am interested in the success of residential solar and energy efficiency adoption. However,
regarding solar and energy leasing arrangements, 1 have concerns that consumers in the solar
leasing market may be experiencing abusive or deceptive acts and practices. State Attorneys
General are offering advisories, and consumers are filing suit. Can you provide some additional
information regarding what the agency doing to ensure appropriate oversight is in place in the
residential solar and energy effictency leasing market?

Response

The Consumet Financial Protection Bureau (Bureau) is committed to ensuring that all consumers
benefit from fair, transparent, and competitive markets for consumer financial products and
services and that consumers are protected underapplicable Federal consumer financial laws.,

The Bureau continiies fo research the solar financing market and to engage with industry
stakehiolders and other agencies to better understand the market and identify areas of potential
consumer harm. As part of that effort, we will carefully consider the issues you raise and
welcome any additional information or feedback stakehiolders may have regarding potential
consumer impacts,
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Questions for the Honorable Richard Cordray, Director, Consumer Financial Protection

Bureau, from Congressman Mick Mulvaney:

Question ]

Director Cordray, in remarks you made during a February 3, 2016 field hearing on checking
account access, you acknowledged as a “positive development”™ the decision some banks and
credit unions have made to provide consumers with real-time information about their available
account funds using modern communication tools, such as online banking and text and e-mail
alerts.. You stated that this real-time communication can reduce the risks that consumers
inadvertently overspend their accounts.

Wouldn't the use of modern communication methods with consumers who owe a debt offer a
similar benefit of early and effective access to important financial information, giving consumers
an opportunity to resolve their accounts in a timely way? This seems particularly helpful in
instances when they may have inadvertently missed a payment, reducing the risk of future
financial harm. Wouldn't this also be a positive development?

Response

In addition to the positive developments in the use of technology for checking accounts, many
consumers are taking advantage of modem communication technologies offered by many credit
card issuers. These issuers are providing consumets with real-time text and e-mail alerts such as
transaction and payment alerts and instant web or mobile account access to help consumers
better manage their credit card debts and combat fraud,

Use of these technologies on more delinguent or charged off accounts may be more problematic
for both consumers and debt collectors, Consumers may consider thern more infrusive in terms
of channel and frequency, especially when the purpose of the communications shifts from
helping the consumer manage an active account to attempting to collect a debt. Email, text, chat
and other digital forms of communications are not widely used by third party debt collectors
putatively due to regulatory uncertainity. For that reason, the Bureau is considering updating
federal collection regulations to allow for the use of technologies not extant when the Fair Debt
Collection Practices Act (FDCPA) was eniacted in 1977, The Bureau is hopeful that our debt
collection rulemaking efforts will provide more clarity around the use of technologies for both
the banks collecting in their own name and the third party vendors with whom they contract.

¥
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Questions for the Honorable Richard Cordrayv, Director, Consumer Financial Protection
Bureau, from Congressman Patrick E. Murphy:

Question 1

Thave heard from constituents about major mistakes in their credit scores that remain
uncorrected. What action is the Bureau taking to see that consumer reporting agencies keep their
records current?

Response

Credit scores are based on the information in consumer reports. Lenders often use consumer
reports and scores to determine a consumer's eligibility for eredit. Credit information is also
used for a range of other determinations, including eligibility for rental housing and employment.
The Fair Credit Reporting Act (FCRA) and its implementing Regulation V impose certain
accuracy requircrnents on consunier reporting companies, and the entities that furnish
information to them (“furnishers™.** Holding consumer reporting companies and furnishers
accountable for complying with these requirements is one of the Consumer Financial Protection
Bureaw’s (Bureau’s) fop priorities.” e

The Bureau is especially focused on three aspects of consumer reporting accuracy. First, the
consumer reporting companies that create consumer reports are legally required to maintain
rcasonabie procedures to assure the maximum possible accuracy of the information in those
reports.”® The Bureau is the first federal regulator with authority to supervise larger consunter
reporting companies. A major focus Qf the Bureau’s supervisory work is assessing compliance
with the law’s accuracy requirements.”” Using the Bureau’s supervision authority, the Bureau
has already brought significant improvements fo the consumer reporting systero regarding the
accuracy of information in consumer reports. For example, consumer reporting comparnies are
building comprehensive quality assirance programs to provide feedback to each firnisher on the
quality of its data and are improving their oversight of public records providers. The Bureau has
also brought enforcement actions against consumer reporting companies for violating accuracy
requirements. In October 2015, for example, the Burean took enforcement action against two of
the largest employment background screening companies for failing to take basic steps to assure
the accuracy of the information they reported about job applicants.™ The Burean has also

* See 15 US.C. §§ 1681-1681x; 12 C.F.R. pt.1022
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brought enforcenient actions against consumer réporting companies that do not properly
investigate mistakes in consumer reports.”

Second, furnishers are legally required to mgintain policies regardm; y the accuracy and integrity
of the information they furnish fo.consumer reporting companies.” ® The Bureau’s supervisory
authority extends to many of the largest furnishers, including banks, debt collectors, and
mortgage and student loan servicers. As part-of its supervisory work, the Bureau continues to
assess the furnishing practices of these entities. The Bureau has cited certain entities for .
violations of the FCRA and Regulation V, and directed corrective action where appropriate.”
The Bureau has also brought enforcement actions against furnishers for violating the law’s
accuracy requivements. Examples include two separate enforcement actions against two aum
finance companies for providing inaccurate information to consumer reporting companies.™

Third, when consumers find inaccurate information in their consumer reports, they are entitled to
dispute that information with the consumer reporting company that created the report and the
furnisher that supplied the information™ Consumer reporting compantes and furnishers, in turn,
have a legal obligation to investigate disputes and correct, delete, or modify inaccurate
information.™ Dispute investigations provide a-critical check on system-wide accuracy; as they
can help remove inaccurate information fromithe system and alert consumer reporiing companies
and furnishersto systemic problems that could affect many consumers. The Bureau's
supervisory work has focused on how consumer reporting companies and furnishers meet the
law's dispute-handling requirements.” The Bureau has directed consumer reporting compames
to improve the way they handle consumer disputes by requiring them to be data-driven m
upgrading their processes for tracking disputes, and resolving them in a timely manner.”® The

¥ See, e.g., CFPB Quders Subprime C 1o
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Bureau has also directed companies to replace their outdated, paper-based processes with
modern, online dispute processes that convey information appropriately to resolve disputes.
Finally, the Bureau has brought enforcement actions against consumer reporting companies and
furnishers for violating the law’s dispute handling requirerments.

The Bureau will continue to examine and investigate consumer reporting companies and
furnishers of information, focusing on aceuracy and dispute resolution processes, and it will
continue to hold institutions accountable for remedying any deficiencies. The Bureau’s vision
for this market is that consumers have confidence that their consumer reports are accurate and
reliable, and that the decisions made about consuiners are made fairly and based on the right
information. Similarly, consumers should feel confident that they can get suspected errors
investigated, and fixed as needed, to ensure the reliability of their consumer reports.

To help consumers troubleshioot problems they might be having with their consumer reports, the
Bureau handles complaints from consumers who experience accuracy or dispute handling
problems, among other consumer reporting related issues.”® Complaints also inform the
Bureau’s work on.consumer reporting issues. Through the Bureau’s public Consumer Complaint
Database, complaints are used to inform the public, industry, researchers, and ariyone interested
in the financial marketplace.”

The Bureau has also taken steps to educate consumers about consumer reporting and the
importance of report accuracy. For example, the Bureau's online 4skCFPB tool provides
answers to many frequently asked questions, including que%tmns about what to look forina
congumer report and how to dispute ‘;uspeuted inacouracies.™ In addition, the Bureau provides
information that helps consumers exercise their legal right to obtain the information in their
consumer reports.”! Consumers are frequentiy in the best position to know whether the
information about them in a consumer report is accurate and complete. To help empower

with particularly high dispute rates relativé to tielr peers. The Burgau will also see the percent of disputes
forwarded by the consumer reporting companies that are verified by the fumisher a5 accurate, modified, or deleted.
Ihe aceuracy rep(srt temp}aie is avaﬂable (mhms See Cm}sumex Repar’tmg Dala Request Report, available at
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consurners, the Bureau publishes a list of consumer reporting companies and their contact
information.”® This information is inténded to make it easier for consumers to exercise their
rights to obtain the information in their consumer reports, fact-check that information, and
dispute inaccuracies.

Finally, the Bureau has also called on companies to make credit scores and related content freely
available to consumers. Providing free and easy access to credit scores could raise awareness of
credit issues and prompt busy Americans to review their credit standing. If scores are lower than
expected or if they change over tinte, more consumers may take the initiative to request their
credit reports. This information will allow them to address concerns, dispute errors or fraud-
related entries, and improve negative aspects of their credit usage: The Burean considers this
initiative to be a “best practice” in the industry.

Question 2

1 joited hundreds of Members of Congress in a letter requesting that the Bureau’s regulations be
appropriately tailored according to the business model and risk profile of smaller finanecial
institutions. What type of regulatory flexibility does the Bureau plan to provide that will prevent
unintended burdens on credit.union members or community bank customers, such as limiting
services or increasing costs?

Response

Section 1022 of the Dodd-Frank Wall Street Reforin and Consumer Protection Act (Dodd-Frank
Act) authorizes the Bureau to engage in rulemaking and issue orders and guidance to administer
and carry out the purposes and objectives of the Federal consumer financial Jaws, and to prevent
evastons thereof. In doing so, Section 1022 requires that the Bureau consider the potential
benefits and costs to consumers and covered persons, including the potential reduction of access
to consumer financial products and services to consumers. Section 1022 also requires the
Bureau to consider the impact of a proposed rule on insured depository institutions and credit
unions with total assets of $10 billion or less as well as the impact on consumers in rural areas.
Moreover, Section 1022 gives the Bureau the authority to create exemptions from the Consumer
Financial Protection Act of 2010 or rules issued under that Act for any class of covered persons,
service providers, or consumer financial products or services if the Bureau determines an

fob
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exemption 15 necessary or appropriate to carry out the purposes and objectives of the Consumer
Financial Protection Act after taking into consideration a set of factors specified in the statute.

To date, the Bureau has sought to carefully calibrate its efforts to ensure consistency with respect
to consumer financial protections across the {inancial services marketplace; while accounting for
the different business models and classes of financial institutions. For example, as part of the
Bureau’s commitment to achieving tailored and effective regulations, the Bureau has taken the
following actions for different models and classes of institutions:

L3

Expanded safe harbor for small ereditors. A small creditor has a broader safe harbor
for its Qualified Mortgage (QM) loans than non-small creditors. The Bureau’s rules
provide a safe harbor for QMs with annual percentage rate (APR) spreads over Average
Prime Offer Rate (APOR) up to 350 basis points, whereas non-small creditors have a safe
harbor for spreads up to 150 basis points. The Bureau’s rules also allow a small creditor
to make QMs with debt-to-income ratios that exceed the otherwise applicable 43 percent
cap. (Small creditors must hold these loans in portfolio for three years.)

Exempted small creditors in rural and underserved areas. Initially, small creditors
that operate predominantly in rural or underserved arcas were exempt from requirements
to establish escrow accounts for higher priced mortgage loans and could offer QMs and
Home Ownership and Equity Protection Act (HOEPA) loans (“high cost” mortgages as
defined in the HOEPA) that have balloon payment features. QMs and HOEPA loans
generally cannot have balloon payments: In-March 2016, the Bureau issued an interim
final rule which extended certain exemptions for small creditors in rural and underserved
areas.

Implemented a two-year pause for small creditors. The Bureau established a two-vear
transition period (until January 10, 2016) allowing small creditors to make balloon-
payment QMs and balloon-payment HOEPA loans regardless of whether they operate
predominantly in rural or underserved areas, while the Bureau revisited and reconsidered
the definition of “rural” for this purpose.

Expanded exemptions for rural and underserved areas. In connection with other
changes to amend the definitions of “small creditor” and “rural area,” the Bureau
published a final rule in October 20135 that extended this two-year transition period from
January 2016 until April 2016, The Bureau’s final rule also provided a significant
expansion of “rural,” as well as an expansion of which entities can qualify as “small
creditors.” The Bureau’s final rule took effect on January 1, 20186, before the two-year
transition period expired. In March 2016, the Bureau issued an interim final rule that
implements the Helping Expand Lending Practices in Rural Communities Act, and makes
these provisions available to small creditors that extend at least one covered transaction
secured by property located in a rural or underserved area in the previous calendar year.
About 6,000 additional small creditors will be eligible as a result of this change.
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= Relaxed requirements for appraisals. Small creditors have relaxed rules regarding
conflict of interest in ordering appraisals and other valuations.

e Exempted small servicers from providing periodic statements. Small servicers are
exempt from the Truth in Lending Act requirement to provide petiodic statements,

¢  Excmpted small servicers from loss mitigation requirements. Small servicers are
exempt from all of the Real Estate Settlement Procedures Act provisions on policies and
procedures; early-intervention; continuity of contact; and loss mitigation, except that a
small servicer may not file for foreclosure unless the borrower is more than 120 days
delinquent on the mortgage. Small servicers may also not file for foreclosure (or move
for a foreclosure judgment or order of sale, or conducta foreclosure sale) if a borrower is
performing under the terms of a loss mitigation agreement.

¢ Exempted lower-volume depository institutions from Home Mortgage Disclosure
Act (HMDA) reporting. In October of 2015, the Bureau adopted a final rule revising
Regulation C, which implements HMDA, HMDA and Regulation C, among other things,
require covered mortgage lenders fo report data concerning their mortgage lending
activity. Changes to coverage in the final rule will reduce the number of banks, savings
associations, and eredit unions that are required to report HMDA data. The revisions will
relieve about 22 percent of currently reporting depository institutions from the burden of
reporting HMDA data.

e Provided regulatory certainty for small entities under the Electronic Fund Transfer
Act, In the Bureau's rules implementing the Dodd-Frank Act’s amendments to the
Electronic Fund Transfer Act, the Buresu determined that the remittance reguirements do
not apply to transfers sent by entities that provide 100 or fewer remittances each year.

Small financial institutions play a vital role within many communities across the nation, as well
as within the economy. Their traditional model of relationship lending has been beneficial to
many people in rural areas and smiall towns throughout the country. For these reasons, the
Bureau attempts to ensure that rules and regulations are not burdensome to these smaller
financial institutions.
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Questions for the Honorable Richard Cordray; Director, Consumer Financial Protection
Bureau, from Congressman Bill Posev:

Ouestion ]

1f the Consurner Financial Protection Bureau {CFPB) proposes a small-dollar rule similar to the
SBREFA proposal that was released, what would be the justification for preempting state lending
laws that in some states have been working well for a number of years? In other states,
legislatures have recently passed new lending Jaws to ensure that their citizens have access o
credit s0 what gap in state law is the CFPB trying to fill?

Response

The Consumer Financial Protection Bureauw’s (Bureau’s) proposed rule on Payday, Vehicle Title,
and Certain High-Cost Installment Loans secks to prevent the types of consumer injuries that
result from lenders extending short-term and longer-term loans with payments that a consumer
cannot afford to repay. The Bureau's proposed rule also seeks to address harms that may arise
from certain lender practices in collecting repayment from a consumer’s account. The proposed
rule, if finalized, would establish a federal floor for consumer protection for covered loans.

As described in the notice of proposed rulemaking released on June 2, 2016, the Bureau believes
that the requirements of the proposed rule would coexist with State laws that pertain to the
making of loaus that the proposed rule would treat as covered loans. Consequently, any person
subject to the proposed rule would be required to comply with both the requirements of the
proposed rule and applicable State laws, except to the extent the applicable state laws are
inconsistent with the requirements of the proposed rule. This approach is entirely consistent with
our system of cooperative federalism.

Question 2

In a report issued by Charles River Associates over a year ago, the CFPB’s disparate impact
methodology was critiqued but the CFPB did not respond to this report. Furthermore, internal
memos at the CFPB indicate that the Department of Justice had developed a better way to
distribute settlement proceeds that would avoid fraud. What is the reasoning behind the
CFPB’s unwillingness to change its disparate impact methodology or the way it distributes
settlement proceeds?

Response

Disparate impact is the law and has been upheld by courts and used by federal agencies for
decades. The Bureau's disparate impact methodology is appropriate to determine whether credit
underwriting or pricing complies with the law. On September 17, 2014, the Bureau published a
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white paper, entitled Using Publicly Available Information to Proxy for Unidentified Race and
Ethnicity,” that details the methodology thie Bureau uses to calenlate the probability that an
individual is of a specific race and ethnicity based on bis or her last name and place of residence,
The Bureau®s analysis demonstrates that its proxy is miore accurate at approximating the overall
reported distribution of race and ethnicity than other available methods using publicly available
data. The Bureau®s proxy assigns an individual probability of inclusion in a prohibited-basis
group based on both geography and surf@ime, whereas other proxies use geography or surname
alone in predicting individual applicants’ reported race and ethnicity.

The Bureau and the paper you cite both agree that there are racial and ethnic disparities in
pricing resulting from discretionary-dealer markup and compensation policies, and that a proxy
can be used to cstimate both pricing disparities and the number of consumers potentially harmed.
The disagreement is regarding how many borrowers were harmed and by how much.

The Bureau’s approach is designed to arrive at the best estimate of the total number of harmed
borrowers and to accurately identify the full scope of harm. The Bureau makes final
detérminations regarding discriminatory outcomes and their scope in consultation with individual
lenders, and carefully considers every argument lenders make about alternative ways to-identify
the number of harmed borrowers and the amournt of harnt, In some instances, the Buréau has
adopted changes and reduced our estimates in response to specific alternatives offered by
individual lenders with regard to their specific loan portfolios.

As we stated in our white paper, the Bureau is comumitted to continuing our dialogue with other
federal agencies, lenders, advocates, and researchers regarding the Bureau’s methodology, the
importance of fair lending compliance, and the use of proxies when self-reported race and
ethnicity is unavailable. We expect the methodology will continue to evolve as enhancements
are identified that further increase accuracy and performance. For further information regarding
the Bureau’s methodology, issues raised by stakeholders, and the Bureau's response, see the
Bureaw’s 20135 and 2016 Fair Lending Reportsf§5

The Bureau and the Department of Justice will work together, as appropriate on a case-by-case
basis, to ensure that as many eligible consamers as possible receive remuneration from
settlement funds, while putting in place important safeguards to ensure that eligible consumers
were the recipients of relief. The Bureau and the Departmient of Justice will work closely with
lenders and settlement administrators, as appropriate, on consumer outreach efforts necessary to
distribute settlement funds, as required by the specifics of each Administrative Order or Consent
Order that governs resolution of the agencies® enforcement action. The Bureau is confident in
the integrity of its current process and in the analysis that underpins distribution of these funds to
harmed consumers.
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Questions for the Honorable Richard Cordray, Divector, Consumer Financial Protection
Bureau, from Congressman Dennis A, Ross:

Question 1

In your testimony, you stated Florida consumers pay over 300% in interest on a Florida deferred
presentment transaction. If a Florida consumier takes out only one $100 payday loan over the
course of the entire year, what is the CFPB’s calculation of the APR based on the Florida statute?

Response

Regulation Z, which implements the Truth in Lending Act, sets out how an annual percentage
rate (APR) is calculated. The APR on a particular Joan depends on factors such as the amount
borrowed, the finance charge associated with that loan, and the length of the loan.

Question 2

Given that you continue to quote the Center for Responsible Lending and the PEW institute, has
the CFPB conducted any direct research in conjunction with the Florida Office of Financial
Regulation to determine consumer harny or has the CFPB simply relied on 3 parties
commentary to form its policy position?

Response

The Consuwmer Financial Protection Bureau {Bureau) has conducted its own analysis of consumer
borrowing in Florida. On June 2, 2016, the Bureau published Supplemental Findings on Payday,
Payday Installment, and Vehicle Title Loans, and Deposit Advance Products®® concurrently with
the notice of proposed rulemaking on Payday, Vehicle Title, and Certain High-Cost-Instatlment
Loans. In that report, the Bureau measured the rates of reborrowing in a number of states,
including Florida, and found that despite Florida’s 24-hour cooling-off period between payday
loans, the reborrowing rate after 14 days was essentially identical to states that had no
restrictions on rolling over or renewing loans.

Question 3

In your same festimony, you stated that Florida consumers “roll-over” their loans an average of 9
times per year. According to Florida statute 560.404(18) 4 deferred presentment provider or its

afftliate may net engage in the rollover of a deferred presentment agreement. A deferred

* Available at hup
wvdav-inssiiment-a

smenial-findines-pavdave




184

House Committee on Financial Services
The Semi-Annual Report of the Bureau of Consumer Financial Protection
Questions for the Record
March 16, 2016

preseniment pravider may not redeen, extend, or otherwise consolidate a deferred presentment
agreemeni with the proceeds of another deferred presentment transaction made by the same or
an affifiate. Do you have any evidence that lenders in Florida are violating Florida statute?

Response

Florida does prohibit rollovers and requires a cooling-off period between each loan. To clarify, 2
significant share of loans are reborrowed, not rolled-over, once the cooling-off period expires. In
Florida, 73 percent of loans are reborrowed within seven days, over 80 percent of loans are
reborrowed within 14 days, nearly 90 percent are reborrowed within 30 days, and over 90
percent are reborrowed within 60 days. Despite Florida’s cooling-off period, Florida
reborrowing rates are on par with, or exceed, reborrowing rates in states such as Idaho, Missouri,
Ohio and Texas, which do not have the same cooling-off restrictions, whien we look at Toans
taken within 14, 30 or 60 days of a previous loan being repaid.”’

Question 4

Has the CFPB referred its examination findings of vielations of Florida’s consumer protections
concerning “roll-overs” occurring in Florida to the Florida Office of Financial Regulation and
the Florida Attorney General for prosecution?

Response

While the Bureau ¢annot comment on or confirm any Bureau supervisory activity or
investigations, in general, the Bureau, through the State Coordinating Commiitee, makes
available supervisory letters, examination reports and related information to state bank and
nonbank regulators that have jurisdiction over an entity, and have entered into an information
sharing Memorandum of Understanding with the Bureau. Such state regulators include the
Florida Office of Financial Regulation.

Question 5

Concerning the alleged activity in Florida of roll-overs, does the Director have any évidence that
based on the CFPB’s definition of a roll-over in the April 2013 White Paper is ocowring in
Florida? I have outlined the definition that the CFPB has determined as a definition of a rollover:
A primary focus is on what we term “sustained useé "~the long term use of a short-term high-
cost product evidenced by a pattern of repeatedly rolling over or consistently re-borrowing,
resulting in the conswmer incurring a ligh level of accmmulated fees.” Given the above CFPR
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definition, does the CFPB have any evidence that fees are accurnulating in Florida that would be
a violation of State law?

Response

The Bureau has measured reborrowing using several definitions, including same-day
reborrowing, and reborrowing within seven, 14, 30 and 60 days. Using definitions-other than
same-day, Florida has high rates of reborrowing, but the Bureau has not analyzed whether the
fees associated with that reborrowing constitute a violation of State law.

Cuestion 6

Given your testimony that the CFPB found that the average borrower takes out 9 loans per year,
would you like to change your testimony given published regulator data from the Florida Office
of Finaneial Regulation that shows only 4.5% of Florida consumers take out 9 loans per year? In
fact, would the CFPB agree that Florida tracks and enforces every loan issued by Florida lenders
and can report on every level of consumer usage?

Response

As noted in a previous responses, Florida’s reborrowing rates, once the 24-hour cooling-off
period expires, show that 73 percent of loans are reborrowed within seven days, over 80 percent
of loans are reborrowed within 14 days, nearly 90 percent are reborrowed within 30 days, and
over 90 percent are reborrowed within 60 days.. Despite Florida’s cooling-off period; Florida
reborrowing rates after each cooling-off period expires are on par with, or exceed, reborrowing
rates in some states which do not have the same cooling-off restrictions, when we Jook at loans
taken within 14, 30 or 60 days of a previous loan being repaid.

Question 7

Public data available from Florida shows that over 5 years, over 65% of consumers no longer use
the product in Florida. In fact, afler one year of usage, over 20% of Florida consumers no longer
use the product, given the CEPB’s concern about long-term sustained use, has the CFPB studied
usage and borrower financial outcomes over a longer period than simply a single year for Florida
consumers?

Response
The Burean’s own research is based upon data covering a twelve-month period of time,

However, the Bureau has carefully reviewed published studies which track payday borrowers
over longer periods.
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Question 8

Given your claim that consumers are experiencing financial harm in Florida, will the CFPB
provide direct statistical evidence and explanation of the financial harm? An example of harm
would be the continued lowering of credit scores in correlation of utilizing the Florida Deferred
Presentment Product, an increase in personal bankrupteies specifically correlating to the issuance
of the average transaction in Florida of $390.00, a year over year increase in utility late
payments, late mortgage or rental payments that correlate with the year over year usage of the
product in Florida.

Response

The Bureau’s preliminary findings with respect to the harms experienced by consumers from
payday, vehicle title, and certain high-cost installment foans, and the evidence underlying those
findings, is set forth in the notice of proposed rulemaking on Payday, Vehicle Title, and Certain
High-Cost Installment Loans at the section-by-section analysis of proposed §§ 1041.4, 1041.8,
and 1041.13. Based on that evidence, the Bureau has proposed to identify two specific types of
unfair and abusive practices with regard to covered loans: (1) failing to make a reasonable
determination of ability to repay. and (2) attempting to withdraw payment from a consumer’s
account after the lender’s second consecutive attempt to withdraw payment from the account has
failed due to a lack of sufficient funds, unless the lender obtains the consumer’s new and specific
authorization to make further withdrawals from the account. The Bureau’s analysis of evidence
in this regard is described in the notice of proposed rulemaking released June 2, 2016.%

Ouestion §

What standard or definition of financial harm does the CFPB use in looking at whether Florida"s
statutes and enforcement are allowing consumer harm?

Response

The notice of proposed rulemaking referenced above sets forth the Bureau’s preliminary findings
with respect to the substantial injury that the Bureau believes consumers experience as a result of
the practice that the Bureau proposed to find to be unfair, The Bureau also believes that such
practices may be abusive within the meaning of section 1031 of the Dodd-Frank Act.

Installment Loans Notice'of Proposed Rulemaking, (July 22, 2018},
Jew 201807 E22016- 13490 i Looriahie-igle
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Questions for the Honorable Richard Cordray, Divector, Consumer Financial Protection
Bureau, from Congresswoman Kyrsten Stiema:

Guestion

It is my understand that the CFPB has been studying a number of overlapping issues that may
implicate the leasing of rooftop solar panels, including the financing, market conditions and
industry practices that may affect consumers.

Could you please provide me with an update regarding your assessment of these issues?
Response

The Consumer Financial Protection Bureau (Burean) is committed to ensuring that all consumers
benefit from fair, transparent, and competitive markets for consumer financial products and
services and that consumers are protected under applicable Federal consumer financial laws.

The Bureau continues to research the solar financing market and to engage with industry
stakeholders and other agencies to befter understand the market and identify areas of potential
consumer harm. As part of that effort, the Bureau welcomes any additional information or
feedback you or other stakeholders may have regarding potential consumer impacts.
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Questions for the Honorable Richard Cordrav, Director, Consumer Financial Protection
Bureau, from Congressman Steve Stivers:

Question ]

Enforcement Actions - In its enforcement action against Frederick J. Hanna & Associates, the
CFPB argued that attorneys representing consumers are the only ones qualifying for the Practice
of Law Exclusion in 1027(¢) of Dodd Frank. Since that is not expressed anywhere in the plain
reading of the statute how does the Bureau coine to that conclusion?

Response

The Consumer Financial Protection Bureau (Burean) has enforced and will continue to enforce
Federal consumer financial laws against those who violate those laws to the full extent of our
legal authority, including attorneys who are providing a financial product or service with respect
to any consumer who is not receiving legal advice or services from the attorney in connection
with such product or service. The legal exclusions that, in certain circumstances, shield
attorneys from the Bureau's enforcement authority do not apply to lawyers who are not actually
providing legal services to the harmed consumers, as in the Hanna case. In its order denying the
defendant’s motion to dismiss the Hanna action dated July 14, 2015, the district court found that
under 12 U.S.C. § 5517(e)(2MB), the Bureaw may exert its authority over an sttorney’s debt-
collection practice when the attorney is not offering legal advice or services to the consumer, but
is merely collecting the consumer’s debt. The court held that “the plain ferms” of the Consumer
Financial Protection Act’s (CFPA’s) “exception to the practice-of-law exclusion allow the
Bureau to bring a CFPA claim here.”

Question 2

Arbitration - Contrary to the press release marketing the CFPB s arbifration study, the findings
in the study confirm that arbitration is a faster, less expensive and far more effective way for
consumiers to tesolve disputes with companies than class action litigation. According to the
study, in 60% of the class actiops studied by the CFPB consumers received nothing at all
because the named plaintiff settled individually or voluntarily withdrew the suit. In the 15% of
class actions that settled, consumers who received settlement cash payments got a paltry $32 on
average after waiting for up to two years. As few as 4% of the class members who were eligible
to receive benefits conditioned on submitting a claim form actually filed a claim. In sharp
contrast, the study showed, consumers who prevailed in an individual arbitration recovered an
average of over $5,000, and the entire arbitration process was concluded in an average of 2.7
months. Moreover, the cost to the-consumer for the entire arbitration was only one-half of the
cost of simply filing a federal court complaint. While class members each received about $32,
the attorneys were awarded over $400 million. Given those figures, why is the CFPB planning to
ban the use of pre-dispute arbitration agreements in class litigation? Please don’t say that

47



189

House Committee on Financial Services
The Semi-Annual Report of the Bureaw of Consumer Financial Protection
Questions for the Record
March 16,2016

individual arbitration will still be available. Without the class action waivers, there will not be
enough support for arbitration for individual arbitrations to continue.

Response

Section 1028{a) of the Dodd-Frank Wall Street Reform and Consumer Protection Act {Dodd-
Frank Act) required the Bureau to conduct a study and provide a report to Congress regarding
“the use of agreements providing forarbitration of any future dispute between covered persons
and consumers in connection with the offering or providing of consumer financial products or
services,” The Dodd-Frank Act authorized the Bureau to issue regulations to prohibit or impose
conditions or Himitations on the use of arbitration agreements if the Bureau found, after
completing the Study, that such rules would bein the public interest and for the protection of
consummers. The Dodd-Frank Act also required that the findings in any such rule be consistent
with the Burcauw’s Study. The Bureau released its Study of pre-dispute arbitration agreements in
March 2015.%

On May 5, 2016, pursuant to the authority outlined above, the Bureau released a Notice of
Proposed Rulemaking (NPRM) regarding agreements for consumer financial products and
services providing for mandatory pre-dispute srbitration. The Bureau’s Study, as described in
the NPRM, sheds considerable light on the benefits of a class action system as compared to the
benefits most consumers derive from individual resolution of their disputes. The Study found,
for example, that few consumers of financial products and services seek relief individually,
either through the arbitration process or in court. In its review of all American Arbitration
Association consumer disputes for the period of 2010 through 2012 relating to credit card,
checking/debit account, payday loan, prepaid card, aute purchase loan, and student loan
products, the Bureau found only an average of 616 arbitration proceedings a year were filed for
all six product markets combined, of which only 411 were recorded as filed by consumers acting
alone. Only 25 disputes a year involved consumers bringing affirmative claims for $1,000 or
less than that amount. Of all of the arbitration cases in-which the Bureau could determine the
results, the consumer obtained relief on an affirmative claim in just over 20% of the cases. All
told, these consumers received a total of $189,109 in relief.

In contrast, the Study found that consumers derive substantial benefits from class action
settlements: As noted, the Bureau identified a significant volume of consumer financial class
settlements that were approved between 2008 and 2012.% In the 419 settlements that we
analyzed, there were 350 million total class metmbers.” These settlements included cash relief,
in-kind relief, and relief relating to fees and other expenses that companies paid. The total
amount of gross relief in these settlements—ithat is, aggregate amounts promised fo be made

* See Arbitration Stady (March 2015) available at hup:/files.con
studysrenoi-o-cor O15.pdl
% Arbitration Study, section 8 at 3.

* Arbitration Study, section 1 at 16. Excluding one large settlement (In ve TransUnion Privacy Litigation) with 190

milfion class members, these settlements included 160 million class members.

20103 cfpb,arbi
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available to or for the benefit of damages classes as a whole, calculated before any fees or other
costs were deducted—was about $2.7 billion. This estimate included cash relief of about $2.05
billion and in-kind relief of about $644 million.” Some 251 settlements contained enough data
for the Bureau to calculate the value of cash relief that, as of the last document inthe case files,
either had been or was scheduled to be paid to class members. Based on this subsel of cases
alone, the value of calculable cash payments to class members to that point was $1.1 biltion.™
This excludes payment of in-kind relief and any valuation of injunctive relief.

With respect to the percentage of putative class cases that your question states yield “nothing at
all,” for consumers, the Bureau identified classwide setflements in approximately 17% of the
putative class cases identified in its Study, as of the “cutoff” date for its analysis in February
2014, The Bureau cannot definitively determine the extent to which the class actions that did noet
result in class settlement delivered benefits to absent class members. Most of the remaining
putative class cases are known to end in individual settlernent or with outcomes that are
consistent with an individua!l settlement. The terms of those individual settlements are generally
unknown.

Your question notes that around 4% of consumers who were required to submit claims forms to
receive settlement benefits submitted those forms. As you note, this figure does not reflect the
scope of consumer relief from class settlenents, as it excludes the significant share of consumer
finance cases in which class members did not néed to file a claim to obtain compensatory relief.
Of 382 consumer financial settlements analyzed inthe Bureaw’s Study that included cash relief,
the Bureau found that 37%, representing 140 disputes in total, included some form of automatic
cash distribution.. These cases included approximately 24 million class members, almost all of
whom were eligible for automatic cash relief, meaning that they stood 1o receive cash payments
without submitting a claim. These class members are not included in the claims rates figure you
cite, which is based only on cases in which there is a claims process. Furthermore, these
numbers focus on compensatory relief. These numbers do not cover class members and other
consumers who benefit from behavioral components of the settlement. Injunctive class members
all stand to benefit from these aspects of a given settlement. Often, when companies agree fo
settle a case, they agree to stop engaging in a particular practice on a going-forward basis. This
provides additional benefit to future customers and other consumers not part of the class.

After the Bureau completed the Arbitration Study, it has continued accepting input from outside
stakeholders as it weighs whetherregulatory intervention would be in the public interest and for
the protection of consumers. The Bureau is currently reviewing the commaents on the proposed

rule and will consider any comments received in accordance with its obligations for notice-and-
comment rulemaking.

%2 Arbitration Study, section 8 at 24. The Study defined gross relief as the total amount the defendants offered fo
provide in cash relief (including debt forbearance} or in-kind relief and offered to pay in fees and other expenses,

* These figures represent & floor, as the Bureaw did not include the value, or cost to the defendant, of making agreed
changes to business practices.

* Arbitration Study, seciion § at 28.
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Question 3

a. Smalk-Dollar Rule - If the CFPB proposes a small-dollar rule similar to the SBREFA
proposal that was reléased, what would be the justification for preempting effective state
lending laws that in some states have been working well for a number of years? In other
states, legislatures have recently passed new lending laws to ensure that their citizens
have access to credit. What gap in state law are you frying to fill?

¥

Small-Dellsr Rule - If your intent was fo address payday, title, and similar loans, which
have triple-digit APRs, why did you set the threshold at 36% and change the definition of
APR?

Response

The Bureau’s proposed rule on Payday, Vehiele Title, and Certain High-Cost Installment Loans
seeks to prevent the types of consumer injuries that result from lenders extending short-term and
longer-term loans with payments that a consumer cannot afford to repay. The Bureau’s proposed
rule also seeks to address harms that may arise from certain lender practices in collecting
repayment from a consumer’s account. The proposed rule, if finalized, would establish a federal
floor for consumer protection for covered loans.

As described in the notice of proposed rulemaking released on June 2, 2016, the Bureau believes
that the requirements of the proposed rule would coexist with State laws that pertain to the
making of loans that the proposed rule would treat as covered loans. Consequently, any person
subject to the proposed rule would be required to comply with both the requirements of the
proposed rule and applicable State laws, except to the extent the applicable state laws are
inconsistent with the requirements of the proposed rule. This approach is entirely consistent with
our system of cooperative federalism.

The Bureaw’s proposed rule would not change the definition of “annual percentage rate” under
Regulation Z of the Truth in Lending Act. Under the proposed rule, longer-term loans would be
covered if they have an all-in annual percentage rate of greater than 36 percent. The notice of
proposed rulemaking refers to this as the “total cost of credit.™ This would include interest, fees,
and the cost of add-on products such as credit insurance, memberships, and other products sold
along with the credit.

Question 4

s Disparate Impact - Please tell us why the CFPB has refused to change its disparate
impact methodology or the way it distributes settlement proceeds? Chardes River
Associates issued a report over a year ago critiquing the CFPB’s methodology, but the
CFPB did not respond. Internal CFPB memos show that the Department of Justice had
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developed a better way to distribute settlement proceeds that would avoid fraud, yet it
appears that the CFPB was more interested in inflating numbers,

s Disparate Impact - With a number of distinet consent orders on the books, we still
continue to hear of the Bureau’s inferest in a “global solution to the deal compensation
issue.” Can you please tell the Commitiee where the Bureau is in relation to pursing a
global solution and how the consent orders inform that éffort?

Response

Disparate imipact is.the law and has been upheld by courts and used by federal agencies for
decades. The Bureau's disparate impact methodology is appropriate to determine whether credit
underwriting or pricing complies with the law. On September 17, 2014, the Bureau published a
white paper, entitled Using Publicly Available Information to Proxy for Unidentified Race and
Ethnicity,” that details the methodology the Bureau uses to caleulate the probability that an
individual Is of a specific race and ethnicity based on his or ler last name-and place of residence.
The Burcau’s analysis demonstrates that its proxy is more accurate at approximating the overall
reported distribution of race and ethnicity than other available methods using publicly available
data. The Bureau's proxy assigns an individual probability of inclusion in a prohibited-basis
group based on both geography and surname, whereas other proxies use geography or surname
alone in predicting individual applicants’ réported race and ethnicity.

The Bureau and the paper you cite both agree that there ave racial and ethnic disparities in
pricing resulting from discretionary dealer markup and compensation policies, and that a proxy
can be used to estimate both pricing disparities-and the number of consumers potentially harmed.
The disagreement is regarding how many borrowers were harmed and by how much.

The Bureau’s approach is designed to arrive at the best estimate of the total number of harmed
borrowers and fo accurately identify the full scope of harm. The Bureau makes final
determinations regarding discriminatory outcomes and their scope in consultation with individual
lenders, and carsfully considers every argument lenders make about alterative ways to identify
the nomber of harmed borrowers and the amount of harm. In some instances, the Bureau has
adopted changes and reduced our estimates in response to specific alternatives offered by
individual lenders with regard to their specific loan portfolios.

As we stated in our white paper, the Bureau is committed to continuing our dialogue with other
federal agencies, lenders, advocates, and résearchers regarding the Bureaw’s methodology, the
importance of fair lending compliance, and the use of proxies when selfreported race and
ethnicity is unavailable. We expect the methodology will continue to evolve as enhancements
are identified that further increase accuracy and performance. For further information regarding

3 gvailable at b
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the Bureau's methodology, issues raised by stakeholders, and the Bureau’s response, see the
Bureaw’s 2015 and 2016 Fair Lending Reports.™

The Burean and the Department of Justice will work together, as appropriate on a case-by-case
basis, to ensure that as many eligible consumers as possible receive remuneration from
settlement funds, while putting in place important safeguards to ensure that eligible consumers
were the recipients of relief. The Bureau and the Department of Justice will work closely with
lenders and settlement administrators, as appropriate, on consumer outreach efforts necessary to
distribute settlement funds, as required by the specifics of each Administrative Order or Consent
Order that governs resolution of the agencies” enforcement action. The Bureau is confident in
the integrity of its current process and in the analysis that underpins distribution of these funds to
harmed consumers.

The Bureau’s goal, first and foremost, is to address discrimination. Itis theend of
discrimination, not the market’s election of a particular means of doing so, that is the Bureau’s
Main Concerty,

Question 5:

o Press Releases - Why does the CFPR’s press office continue to misrepresent the content
of enforcement actions? For example, in the T3Leads enforcement action,. the headline
reads, “CFPB Takes Action Against Lead Aggregators for Online Trafficking of Personal
Information,” but actually, there is no evidence of actual consumer harm. The
enforcement action was taken merely on the possibility of future harm to consumers.

Response

The Bureau has done significant work to address consumer harm, including providing $11.4
billion in relief to approximately 25 million consumers using its enforcement authority, Itis
important for the Bureau to communicate the results of these efforts to the public and industry.
One way the Burcau strives to be transparent is through our press releases that discuss
enforcement actions.

With respect to the Bureaw’s actions against T3Leads {and other related individuals, referred to
collectively herein as “T3Leads™), the headline “CFPB Takes Action Against Lead Aggregators
for Online Trafficking of Personal Information,” accurately describes allegations in the fawsuit,
Specifically, the Bureau alleged T3 Leads failed to vet the lenders that obtained consumer
applications through their network of lead generators and ignored false or misleading statements
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about these lenders, yet consumers had no control over which lenders received their application.
In addition, the Bureau alleged that consumers were harmed by T3Leads” business practices. For
example, consumers were allégedly steered by T3Leads’ process to lenders offering less
favorable loan terms than otherwise available. In particular, consumers were likely to be
connected to lenders that ignore state usury limits or claim immunity from state regulation and
jurisdiction, despite representations that T3Leads™ selection of lenders “follow the rules™ oroffer
“reasonable” terms, These entities often charge consumers higher interest rates than lenders that
do comply with state laws.

More generally, the Burean’s Ombudsman’s Office recently completed an independent review™
of the language used in consent orders as compared with their corresponding press releases, in
response fo concerns raised by certain trade groups and companies. That independent review
concluded that Bureau press releases generally reflect the language in the consent orders. The
Bureau will continue to work to ensure that our communications regarding enforcement actions
accurately reflect the consumer harm we are addressing in the markeiplace.

ance.eov FR01 807 stlicenndavearunds 2
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uestions for the Honorable Richard Cordray, Director, Consumer Financial Protection
Bureau, from Congressman Scott Tipton:

Question 1

General purpose reloadable (GPR) prepaid cards have become an important product for millions
of unbanked and underbanked consumers. As the CFPB crafis its final rule to regulate these vital
products, 1 want to ensure these Americans are not denied access to certain features simply
because they don’t have or don’t want a traditional bank-issued checking account.

The CFPB’s proposed rule would apply credit card regulations (Regulation Z) to overdraft
transactions on a prepaid card. This is likely to cuitail or altogether eliminate providers offering
of this opt-in feature, allowing them fewer tools to manage small-dollar spending needs.- My
understanding is that companies offering this feature cap the dollar amount that consumers ¢an
overdraft. Companies may not be able offer a traditional credit card feature restricted to such.a
low dollar amount.

Therefore, is the CFPB considering an exemption from Regulation Z for low-dollar overdraft
features {e.g. $150 or less)? How will consumiers that do not qualify for or do not want a
traditional credit card be able to manage low-dollar spending needs if overdraft protéction is not
available?

Response

The Consumer Financial Protection Bureau (Bureau) evaluated a range of potential approaches
to regulating overdraft credit features offered in conjunction with prepaid accounts. Specifically,
somé commenters suggested adopting a dollar-amount threshold below which overdraft
transactions would not be covered as “credit”™ under Regulation Z (such as $250 inmagnitude).
The Bureau carefully considered this idea and ultimately adopted a provision that permits
prepaid account issuers to offer incidental “payment cushions” of $10 without triggering the
rules governing credit cards under Regulation Z so long s the issuer generally does not impose
credit-related fees. However, the Bureau believed that it was appropriate to apply full credit card
projections where consumers can incur more substantial debt and/or credit-related feesin
connection with a prepaid account. Ultimately, as discussed in detail in the final rule, the Burean
believes its approach appropriately balances the need and desire of some consumers {0 access an
overdraft credit feature in conjunction with a prepaid account while at the same time
implementing guard rails to make sure such credit is offered with protections similar to-those that
apply to other card-based credit (i e., credit cards).

Question 2

Director Cordray has made several statements over the years regarding prepaid accounts. At field
hearings in 2012 and 2014 he made statements that prepaid cards have far fewer regulatory
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protections than bank accounts, debit cards or credit cards. However, in February 2016 at a field
hearing in Kentucky he said that “many general purpese reloadable prepaid cards are specifically
designed fo help consumers manage their spending while limiting their transactional costs and
risks. While prepaid cards were déveloped by entreprencurs as an alternative to banking, the
funds in these accounts are almost always held by a bank or credit union and enjoy federal
deposit insurance.” As well, last month he said at a field hearing on checking account socess that
for people unable to get a traditional checking account, prepaid accounts are a type of lower-risk
alternative for institutions,

If prepaid cards were so dangerous in 2012, and merited an 870-page rulemaking in 2014, why is
he recommending them as a safe alternative to checking accounts in 2016 before the Bureau has
even issued their Final Rules on Prepaid Accounts?

Response

The Bureau does not consider prepaid cards to be “dangerous.”. As indicated by my remarks in
2012 and 2014, the Burcan was concerned that prepaid accounts do not enjoy the same
protections under federal law as credit cards or debit cards linked to a checking account, The
Bureau’s proposed rule, accordingly, was aimed at closing the loopholes in this market and
ensuring that prepaid consumers are protected whether they are swiping a card, scanning their
smartphone, or sending a payment.

As 1 noted at the February 2016 field hearing, although currently Jacking complete federal
protections, certain general purpose reloadable prepaid cards are specifically designed to help
consumers manage their spending while lirniting their transactional costs and tisks, In addition,
some prepaid accounts are made available by banks and credit unjons to their existing customer
base, and as such could make a convenient-altemative to checking accounts, for which many
consumers do not currently qualify. Finally, the Burcau has finalized the prepaid rule, which
will ensure, among other things, that prepaid consumers have error correction and dispute
resolution rights comparable to those for checking accounts. With these caveats in mind, prepaid
cards may not be the first choice for every consumer, but every consumer deserves the
opportunity to choose what is best for him or her. The Bureau does not agree that this sentiment
undermines the clear need for a consistent federal regime for prepaid accounts..

Question 3

On page 15 of the Bureau’s March 2016 Monthly Complaint report there is a table that includes
the most complained about companies and a comparison of the three month averages from last
fall to this fall. If you remove the outlier comipany that experienced service inferruptions last fall,
prepaid comparties have always received less than 20 complaints per three-month period. For an
agency that purports to be data driven, how does this data rightly justify over three vears of work
and an 870 page propesed rule? How does the Bureau receive complaints for prepaid cards that
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represent less than .05% of the total number of complaints sent to the complaint portal and see
this as an area of major concern?

Response

The Bureau considers a wide range of information and data when making policy decisions,
including decisions to initiate the process of developing a new regulation, Consumer complaints
can be an important source of information about problems consumers experience with different
financial products. However, a relatively low number of complaints about a product does not
mean there is no consumer harm. Depending on the nature of the financial product and how
consumers use the product, consumers may be harmed in ways that do not cause them to
complain to the Bureau or to blame the product or provider for the harm they have suffered.

The Bureau engaged in the prepaid rulemaking process to address an existing regulatory gap
affecting a product that is increasingly being used by America’s unbanked consumers. These
consumers need and deserve products that are safe and whose costs and risks are clear upfront.
Historically, prepaid accounts have had far fewer regulatory protections than bank accounts,
debit cards, or credit cards. The fact that host types of prepaid accounts have fewer regulatory
protections is especially troubling given that consumers who use these products are, in many
instances, among the most volnerable. The prepaid final rule will ensure that good practices are
not a matter of individual issuer discretion and will enable the market to grow responsibly. The
Bureau continues to believe that clear rules in the prepaid market will help prevent the spread of
“low-road” competition that hurts both consimers and the honest businesses that seek to serve
them well.

it is important to note that there has been great public interest in this rulemaking. Indeed, the
Bureau received thousands.of comment letters from industry, trade groups, conisumer groups,
and consumers themselves. The Bureau considered possible modifications to its proposal based
on these comments, in accordance with its obligations for notice-and-comment rolemaking
pursuant to the Administrative Procedure Act, and made certain revisions accordingly.
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Questions for the Honorable Richard Cordray, Director, Consumer Financial Protection
Bureau, from Congresswoman Nydia Velazquer:

Question

The CFPR recently announced that they would be accepting consumer complaints regarding
loans from online marketplace lenders. The CFPB also posted a bulletin that offers tips for.
consumers interested in acquiring an online marketplace loan. As you know, many marketplace
lenders make both consumer and small business loans. Do you consider loans to sole proprietors
as business loans or consumer loans? And how does your view compare with that of the IRS?

Response

As some of the Consumer Finaneial Protection Bureau’s (Bureau’s) rules, ;;}ciudmg, Regulation
7, make clear, ordinarily there is no precise test for whether a product or service is offered or
extended for personal, family, or household purposes. However, many of the Bureau’s rules
provide illustrative examples and interpretations for making such determinations across a range
of products, including in some cases noting factors that should be considered.. For example,
under Regulation Z, consumer credit generally means crf.dxt offered or extended to a consumer
primarily for personal, family, or household purposes,™ whereas business credit generally refers
to éxtensions of credit E);mmzml) for business, commercial or agricultural purposes; or to other
than a natural person.”” While some of the laws the Bureau administers have Timited or no
application 1o business-purpose loans, other laws generally apply regardless of whether a foan is
for a business or consumer purpose. For example, the Equal Credit Opportunity Act, which
prohibits credit discrimination on the basis of race, color, religion, national origin, sex, or marital
status, applies to business loans as weil as consumer loans, although some of the regulatory
requirements differ for business loans.%

The Bureau cannot speak to the view of the U.S. Internal Revenue Service on whether loans to
sole proprietors are business loans or consumer loans for their purposes.

3 " See. e, 12 CFR § 1026:2()(12).
*See, e.g., 12 CFR § 1026.3(a).
“ See, e.q., 12 CFR § 1002.:2(h), (2).
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Questions for the Honorable Richard Cordray, Director, Censumer Financial Profection
Bureau, from Congressman Lyon Westmoreland:

Question 1

Significant questions have been raised about the practical application of certain provisions of the
proposed prepaid rule. For example, it does not seem that the force pay scenario was given
adequate consideration in the drafting of the proposed rule. Do you anticipate that any portions
of the prepaid rule will be put back out for additional comment?

Response

The Consumer Financial Protection Bureau (Bureau) addressed force pay transactions in the
prepaid final rule. In accordance with its obligations for notice-and-comment rulemaking
pursuant to the Administrative Procedure Act; the Bureau considered the concerns raised by
commenters, and their suggested modifications, including, for example, those addressing the
operational challenges posed by force pay transactions. Under the final rule, a prepaid card is
pot a credit card (and therefore not subject to the Regulation Z overdraft credit features
requirements) when the prepaid card only accesses credit that is incidental to certain transactions
and where the issuer does not charge credit-related fees for the credit. One such exemption
addresses credit extended as a result of force pay transactions. The Bureau believes this
modification will address the concerns raised by industry commenters regarding operational
challenges and compliance costs related to force pay transactions.

Question 2

The Dodd-Frank Law established a clear requirement for the CFPB to act based on fact and
data. Given that complaints about prepaid cards in general represent less than 1% ofthe total
financial-product complaints you receive, why is this area of such intense focus? Furthermore,
why single-out the Overdraft feature? Given that overdrafi complaints factor as less than half of
oneg percent of consumer complaints — how are we “protecting” consumers by taking away an
option they seem to be satisfied with?

Response

The Bureau considers a wide range of information and data when making policy decisions,
including decisions to initiate the process of developing a new regulation. Consumer complaints
can be an important source of information about problems consumers experience with different
financial products. However, a relatively low number of complaints about a product does not
tmean there is no consumer harm. Depending on the nature of the financial product and how
consumiers use the product; consumers may be harmed in ways that do not cause them to
complain to the Bureau or to blame the product or provider for the harm they have suffered.
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The Bureau engaged in the prepaid rulemaking process to address an existing regulatory gap
affecting a product that is increasingly being used by America’s unbanked consumers, These
consumers need and deserve products that are safe and whose costs and risks are clear upfront.
Historically, prepaid accounts have had far fewer regulatory protections than bank accounts,
debit cards, or credit cards. The fact that most types of prepaid accourits have fewer regulatory
protections is especially troubling given that consumers who use these products are, in many
instances, among the most vulnerable. The prepaid final rule will ensure that good practices are
not a matter of individual issuer discretion and will enable the market to grow responsibly. The
Bureau continues to believe that clear rules in'the prepaid market will help prevent the spread of
“low-road™ competition that hurts both consumers and the honest businesses that seek fo serve
them well.

Ouestion 3

In talking to colleagues, we find there is growing consensus that a small-dollar exemption to the
proposed rule on prepaid card overdraft would be more produetive than the blanket proposal to
reclassify all overdraft products under Regulation Z. Would an amount not to'exceed $150 be
appropriate? If not, how would a small-dellar exeniption to this rule, at the $150-level,
constifute a “debt trap?”

Response

The Bureau has not stated that overdraft fees on prepaid products have caused consumers to fall
into “debt traps.”

In developing its proposal and the final rule; the Bureau evaluated a range of potential
approaches to overdraft credit features in conjunction with its prepaid accounts. Specifically,
some commenters suggested adopting a dollar-amount threshold below which overdraft
transactions would not be covered as “credit” under Regulation Z (such as $250 in magnitude).
The Bureau carefully considered this idea and ultimately adopted a provision that permits
prepaid account issuers to offer incidental “payment cushions™ of $10 without triggering the
rules governing credit cards under Regulation Z so long as the issuer generally does not impose
credit-related fees. However, the Bureau believed that it was appropriate to-apply full credit card
projections where consumers can incur more substantial debt and/or credit-related fees in
connection with a prepaid account. Ultimately, as discussed in detail in the final rule, the Bureau
believes its approach appropriately balances the need and desire of some consumers to access
credit in conjunction with a prepaid account while at the same time implémenting guard rails to
make sure such credit is offered with protections similar to those that apply to other card-based
credit (i.e., credit cards).
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