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(1) 

THE BUREAU OF CONSUMER 
FINANCIAL PROTECTION’S 

UNCONSTITUTIONAL DESIGN 

Tuesday, March 21, 2017 

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON OVERSIGHT 

AND INVESTIGATIONS, 
COMMITTEE ON FINANCIAL SERVICES, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 10:08 a.m., in room 

2128, Hon. Ann Wagner [chairwoman of the subcommittee] pre-
siding. 

Members present: Representatives Wagner, Tipton, Ross, Messer, 
Zeldin, Trott, Loudermilk, Kustoff, Tenney, Hollingsworth; Green, 
Ellison, Cleaver, Beatty, Capuano, Gottheimer, and Gonzalez. 

Ex officio present: Representatives Hensarling and Waters. 
Chairwoman WAGNER. The Subcommittee on Oversight and In-

vestigations will come to order. Welcome. This is my very first time 
chairing the Subcommittee on Oversight. We are going to have— 
Ranking Member Green and I have just spoken. Many of our mem-
bers are still in conferences. The President of the United States is 
speaking to our conference at the moment, so folks are going to be 
a little tardy in streaming in, but we want to get started on your 
testimony. And many have already seen your written testimony as 
you have submitted it. 

So today’s hearing is entitled, ‘‘The Bureau of Consumer Finan-
cial Protection’s Unconstitutional Design.’’ 

Without objection, the Chair is authorized to declare a recess of 
the subcommittee at any time. 

The Chair now recognizes herself for 4 minutes for an opening 
statement. 

For the past 8 years, the American people, under the Obama Ad-
ministration, have grown complacent with the unchecked power 
emanating from Washington and its complete disregard for the 
Constitution. From health care to energy to financial services, 
Washington has worked to plan every aspect of your life and decide 
what is best for you. 

Now, more than ever, we have a new obligation to examine the 
checks and balances of our Federal Government, and ensure that 
our Constitution is reflected by it. It is time to bring accountability 
back to Washington for we, the people. 

Nothing embodies the Washington-knows-best mindset more 
than the Consumer Financial Protection Bureau (CFPB), by remov-
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ing choices and making access to financial products more difficult 
under the guise of consumer protection. Since the creation of the 
CFPB, we have seen regulations that make it more difficult for con-
sumers to qualify for a mortgage, obtain an auto loan, and access 
forms of credit. The superseding independence of the Bureau has 
demonstrated how a lack of checks and balances can lead to abuse. 

In the majority opinion of a case last October, a Federal judge 
ruled that, ‘‘The Director of the CFPB is the single most powerful 
official in the entire U.S. Government other than the President.’’ 

As a result of a lack of safeguards, we have seen examples of 
widespread discrimination within the CFPB itself under Director 
Cordray’s tenure, to which this committee has held five hearings 
itself. Additionally, without the ability of Congress and the Execu-
tive Branch to carry out proper oversight, the CFPB has become 
arrogant in its cloak of unaccountability by pursuing policy and 
regulating entities outside of its authorized scope, to the detriment 
of consumers. 

Without proper checks and balances, the natural tendency of gov-
ernment is always to continue expanding its power and reach, and 
the CFPB has been a perfect example. The CFPB is unaccountable 
to Congress in that it does not rely upon Congress for funding; in-
stead, taking its funding stream from the Federal Reserve, to be 
allotted by the CFPB Director with no review from Congress. As 
a result, the CFPB has grown comfortable in repeatedly ignoring 
oversight requests made by this committee, including for subpoe-
naed records. 

Additionally, the CFPB is unaccountable to the President as well 
as by being headed by a single Director who can only be removed 
for cause rather than at will. The Constitution vests the executive 
power in an elected President of the United States of America, and 
not in various unelected agency and bureau heads. 

Lastly, the CFPB is unaccountable to the Judiciary, as the Dodd- 
Frank Act mandated, that courts give extra deference to the CFPB 
statutory interpretations, even if they are not granted exclusive in-
terpretive authority. In this way, the CFPB can reinterpret con-
sumer laws that are already on the books with established case 
law, and have been regulated by other agencies for years. 

Today, we will be examining the unconstitutional structure of the 
CFPB and how it has yielded unaccountability to Congress and the 
Executive Branch. Additionally, we will look at ways that the 
CFPB can be restructured in order to make the Bureau constitu-
tional, as well as more accountable to Congress and the executive. 

Finally, we will be looking at what authority the President cur-
rently has to remove the CFPB Director, even before the resolution 
of ongoing litigation. 

I now recognize the gentleman from Texas, my good friend and 
colleague, Mr. Green, the ranking member of the subcommittee, for 
5 minutes. 

Mr. GREEN. Thank you, Madam Chairwoman. 
Madam Chair, speaking of power, I would like to, this morning, 

apologize to the American people for this shameful and disrespect-
ful abuse of power. The Republicans are abusing their power by 
taking one side in the piece of litigation that is presently pending 
in a Federal Court right here in Washington, D.C. They are taking 
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one side, the side of a mortgage company that has been accused of 
ripping off Americans, taking one side today, taking one side by al-
lowing Mr. Olson to testify and present evidence and issues that 
will benefit his client. One side. 

Wouldn’t it be great if every lawyer could have his client’s case 
presented to the Congress of the United States of America? I sup-
pose we have to ask ourselves, is this something that we will do 
in the future for every lawyer who has a case pending? Or is this 
simply a special congressional fix for Mr. Olson’s client? 

One side. It is a shameful and disgraceful circumstance that we 
find ourselves dealing with today. And I am confident that Mr. 
Olson will indicate in his testimony, because I have a copy of it, 
that the views he will express will not necessarily be those of his 
firm or his client. Note the operative words, ‘‘not necessarily,’’ 
meaning maybe, maybe not, the views of his client. However, over 
on page 10 of his testimony, Mr. Olson cites his client’s case and 
gives commentary about his client’s case. One side, the side of a 
mortgage company accused of ripping off the American people. 

Mr. Olson made this argument, or a similar argument, some 39 
years ago in Morrison v. Olson, a case that he is intimately famil-
iar with, because in that case, Morrison v. Olson, the ‘‘Olson’’ is Mr. 
Ted Olson, who is testifying before Congress today. In that case, 
Morrison v. Olson, a special prosecutor was appointed to inves-
tigate Mr. Olson for lying to Congress 39 years ago. Mr. Olson has 
made this argument before. But now, to be fair to Mr. Olson, he 
was never proven to have lied to Congress. But 39 years ago, he 
made similar arguments and lost the case before the United States 
Supreme Court seven to one. 

Mr. Olson cites this case, which is why I bring it to your atten-
tion, Morrison v. Olson. Check page 10 of his testimony for those 
who desire to, and you will see where he brings the present case 
that is pending, the PHH case, before the Congress. The Morrison 
case he cites multiple times. The first, I believe, is on page 3. That 
would be in footnote number 2. 

This is a disgrace. The Congress of the United States of America 
should not be in the business of promoting litigation. It is dis-
respectful to the Judiciary of the United States of America for the 
Congress to do this. We ought to be about the business of deciding 
whether or not we are going to go forward with legislation. 

It is pretty obvious that Mr. Olson’s clients—or client, in this 
case, the PHH client, the mortgage company—will benefit from this 
testimony today, because you are going to find one side, my Repub-
lican colleagues, in support of that case. They won’t say it. They 
will just support the arguments that are being made and the argu-
ments that will be put forth, similar to the arguments that were 
brought before the court 39 years ago by Mr. Olson. 

I thank you for the time and I yield back. 
Chairwoman WAGNER. The Chair now recognizes the Vice Chair 

of the subcommittee, the gentleman from Colorado, Mr. Tipton, for 
1 minute for an opening statement. 

Mr. TIPTON. Thank you, Madam Chairwoman. And thank you for 
holding this hearing today on the CFPB’s unconstitutional struc-
ture. 

VerDate Nov 24 2008 15:54 Jan 08, 2018 Jkt 027247 PO 00000 Frm 00009 Fmt 6633 Sfmt 6633 K:\DOCS\27247.TXT TERI



4 

After 6 years of the CFPB’s existence, we are seeing negative re-
percussions that have stemmed from the agency’s decision-making. 
Therefore, it is important that we discuss how the Bureau’s design 
allowed it to be wholly unaccountable to Congress. The independ-
ence of the CFPB from both the President and Congress has 
incentivized the Bureau to act with impunity, while it consolidates 
supervisory and regulatory authority. 

According to the unified agenda of its Federal regulations, the 
CFPB has finalized over 50 rules; and just half of these finalized 
rules have created $2.8 billion in cost and 17 million hours of pa-
perwork. Surprisingly, these new burdens were created without 
cost-benefit analysis or a study of the cumulative impact of the new 
requirements, and the impact that they would have on financial in-
stitutions or the businesses that depend on access to capital for 
survival. 

Under the guise of consumer protection, the Bureau has ex-
panded its regulatory net to capture industries that are outside of 
its jurisdiction. It has favored enforcement actions over rule-
making. It has utilized questionable data collection and analysis to 
support an agenda driven by ideology instead of fact. 

Fundamental changes are needed to steer the CFPB back to its 
original mandate. The current regulatory regime has created a too- 
small-to-succeed atmosphere for those most in need of assistance, 
whether it be a community bank, Main Street business or credit 
union seeking a family to watch over. 

Chairwoman WAGNER. The gentleman’s time has expired. 
Mr. TIPTON. I appreciate you holding this hearing, and I look for-

ward to the commentary. 
Chairwoman WAGNER. I now have the pleasure of welcoming our 

witnesses. Mr. Ted Olson, the Honorable Ted Olson, is currently a 
partner at Gibson Dunn serving as lead counsel on the PHH v. 
CFPB case. Mr. Olson previously was Solicitor General of the 
United States as well as Assistant Attorney General in charge of 
the Office of Legal Counsel at the U.S. Department of Justice. 

Mr. Olson, you are recognized for 5 minutes. 

STATEMENT OF THE HONORABLE THEODORE B. OLSON, 
PARTNER, GIBSON, DUNN & CRUTCHER LLP 

Mr. OLSON. Thank you, Chairwoman Wagner, Ranking Member 
Green, and members of the subcommittee. 

I am grateful for the opportunity to address the important ques-
tion of the constitutionality of the CFPB’s structure. The views that 
I express are my own, and not necessarily those of my firm or any 
client of my firm. 

The Framers of the Constitution agreed that the accumulation of 
legislative, executive, and judicial power in the same hands is, in 
the words of the Framers, the very definition of tyranny. That prin-
ciple animated their thoughtful, considered, and thoroughly de-
bated decision to structure a government of carefully separated 
powers, with elaborate checks and balances. That structure has 
lasted for 230 years, far longer than any governmental structure in 
history, and has delivered to the people of this country, the Amer-
ican people, a prosperous, strong, and free society, which is, and 
has been, the envy of the world. However tempting it might be to 
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invent new and complex government structures in the interest of 
accomplishing some presumed efficiency or independence, we aban-
don the carefully calibrated structure of our Constitution at our 
peril. 

My testimony today will explain how the CFPB’s structure vio-
lates the Constitution’s separation of powers, turning to first, bed-
rock constitutional principles; second, to the CFPB’s structure; and 
third, to the ways in which we might consider, as Americans, ap-
proaches to cure that structure. 

It bears emphasis that the Constitution’s separation-of-powers 
principles are a constitutional imperative, not a matter of aes-
thetics. The Constitution expressly divides the government’s pow-
ers into three separate categories: legislative; executive; and judi-
cial, and it assigns these powers to three branches of government 
in what are called the vesting clauses, the first three Articles of the 
Constitution. This structure, carefully explained by James Madison 
in Federalist Papers 47 and 48, was calculated to divide authority 
and, thus, protect liberty, but also to focus responsibility, trans-
parency, and accountability. 

All executive power is vested in the President of the United 
States. The Framers of the Constitution openly debated, in June of 
1787, whether or not the executive power should be invested in a 
multiple or an individual unitary President. They voted, after ex-
tensive debate, in favor of a unitary presidency, to vest executive 
power in the President alone and to vest the President with the re-
sponsibility to faithfully execute the laws of the United States. 

From the founding, the Constitution has been understood to em-
power and, indeed, require the President to maintain responsibility 
over Executive Branch subordinates through the power of removal. 
This removal power enables the President to ensure that the laws 
are faithfully executed. If the President fails to do that, he loses re-
sponsibility over the execution of powers. 

Now, to be sure, the Supreme Court has recognized exceptions in 
certain agencies, multiple-person agencies with limited powers, and 
in the case that was mentioned by Ranking Member Green, Morri-
son v. Olson, which involved a temporary limited allocation of 
power to a single individual. But those lines of authorities have 
been criticized by the Supreme Court, and scholars in recent cases 
have questioned their validity. 

The CFPB’s structure is the product of aggregating some of the 
most democratically unaccountable and power-centralizing features 
of the Federal Government’s administrative state. The President is 
prevented from removing the head of the Bureau, except for very 
limited circumstances, and therefore, the President was stripped of 
the power to faithfully execute the laws in these circumstances. 

We have identified in our written testimony all of the other ways 
in which power is concentrated in the CFPB, without account-
ability to Congress over the budget, or to the President in connec-
tion with the removal power. The Director’s hiring decisions are 
unchecked. None of his subordinates need the consent of the Sen-
ate to be appointed. The Bureau is striking in its unaccountability 
to Congress. 
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Given the CFPB’s lack of democratic accountability, it has, not 
surprisingly, during its brief existence rendered decisions that are 
sweeping in scope and arbitrary and capricious in substance. 

I realize that my time has expired, and I can stop at this point 
if that is appropriate. 

[The prepared statement of Mr. Olson can be found on page 52 
of the appendix.] 

Chairwoman WAGNER. The witness’ time has expired, and I am 
sure we will be able to proceed during some of the questioning with 
some of your other points. We thank you for your written testi-
mony, and without objection, all of the witnesses’ written state-
ments will be made a part of the hearing record. 

Mr. OLSON. Thank you, Chairwoman Wagner. 
Chairwoman WAGNER. And I appreciate your testimony. 
Our next witness is Professor Saikrishna Prakash, a professor at 

UVA Law, focusing on separation of powers, particularly executive 
powers. Mr. Prakash previously has clerked on the U.S. Court of 
Appeals for the D.C. Circuit and for the U.S. Supreme Court, and 
has additionally served as Associate General Counsel at OMB. 

Mr. Prakash, you are now recognized for 5 minutes. 

STATEMENT OF SAIKRISHNA BANGALORE PRAKASH, JAMES 
MONROE DISTINGUISHED PROFESSOR, UNIVERSITY OF VIR-
GINIA SCHOOL OF LAW 

Mr. PRAKASH. Thank you, Chairwoman Wagner and Ranking 
Member Green, and thank you, members of the Financial Services 
Committee, for inviting me here today. 

I have been studying questions of separation of power for about 
2 decades now, and I have written various articles on removal and 
a book on the original Presidency. 

Let me start off with some basic principles. The Constitution 
vests the executive power with the President. It requires that he 
take care that the laws are faithfully executed. These are principles 
understood by all, but what does that mean? It means that the ex-
ecutive power, which is the power to execute the laws, rests with 
the President; just like the judicial power, the power to decide 
cases, rests with judges; and just like the legislative power, the 
power to make laws, rests with Congress. 

From the beginning, this principle was understood. The first 
Congress created several departments. Each of those departments 
reflected the principle that the Constitution itself made the Presi-
dent the constitutional executor of the laws, and that others that 
were created by Congress to help him execute the laws were his 
subordinates and assistants. And that is why those first three stat-
utes, the statutes that created the Department of Foreign Affairs, 
the Department of the Treasury, and the Department of War—peo-
ple were less politically correct back then—the Department of War, 
those three statutes all assume that the President had a power to 
remove. And James Madison famously explained why. He said, ‘‘If 
any power is executive, it has to be the power to supervise, direct, 
and remove executive officers.’’ And from that time on, it has been 
understood that the removal is an executive power. 

President Washington issued hundreds of commissions, each of 
which noted that the officer served at the pleasure of the President. 
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He removed dozens of officials. He did all these things without any 
statutory warrant. There was no statute that ever said that the 
President could remove; and there was no statute that ever im-
posed a for-cause restriction until the Civil War. 

Things changed during the Civil War, because Congress was 
deeply unsatisfied with Andrew Johnson’s Administration of the 
South, and Congress put, for the first time, a for-cause restriction 
in the statutes. And ever since then, questions about limitations on 
the President’s power to remove have occasionally wandered into 
the courts. The courts haven’t exactly shined in this area. There 
are more zigzags in the court’s jurisprudence than on the slalom 
course. The court has never stuck with one position. Myers v. 
United States is a case that suggested the President has an 
unlimitable power to remove with respect to people appointed with 
the advice and consent of the Senate. That was decided by Chief 
Justice Taft, the only member of the court to have been President 
prior to serving on the court. 

But about 9 years later, during the New Deal, at a time when 
people were quite apprehensive about Presidential power, the court 
did a 180-degree turn on President Roosevelt (FDR), much to his 
astonishment, and they decided that the President needed to abide 
by a statute that said he needed cause to remove a Commissioner 
of the FTC. 

FDR was shocked. His advisors were shocked. And several mem-
bers of the court that were part of the Myers majority had flipped. 
And I think it was part of a context where members of the Su-
preme Court were deeply concerned about the amount of authority 
being given by Congress to the Executive Branch and by the au-
thority being exercised by the Executive Branch. 

Since Myers and since Humphrey’s, the court has just not been 
very clear about the removal authority. In the most recent case, 
Free Enterprise Fund, decided several years ago, the court went out 
of its way to strike down the statute. It assumed that the SEC 
Commissioners in the case had for-cause removal protections, then 
used that fact to strike down the for-cause protections for the 
PCAOB. Essentially, the court went out of its way to strike down 
the statute. And they made it clear that they weren’t saying that 
Humphrey’s Executor and Morrison v. Olson were still good law. 
They made a point of saying that the litigants haven’t asked us to 
reconsider those statutes or those cases. I think there are four 
votes on the court right now to overturn Morrison and/or Hum-
phrey’s. There could very well be a fourth, a fifth, depending upon 
what happens to Mr. Gorsuch. 

I will end by saying, if the statute is constitutional, there is noth-
ing that prevents Congress from amalgamating all administrative 
power across all agencies and giving it to Mr. Cordray, or to Mr. 
Deregulator, or whomever you want, and telling that person, you 
now are responsible for all these decisions, because there is no log-
ical stopping point to the statute. 

Thank you so much. 
[The prepared statement of Mr. Prakash can be found on page 

68 of the appendix.] 
Chairwoman WAGNER. I thank the witness for his testimony. 
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Next, we will move on to Mr. Adam White. Mr. White is a re-
search fellow at the Hoover Institution, writing on the courts and 
the administrative state. Prior to that, he was an adjunct fellow at 
the Manhattan Institute, and he also practiced law with Boyden 
Gray & Associates, writing briefs on constitutional and regulatory 
issues. 

Welcome, Mr. White. I look forward to your testimony. 

STATEMENT OF ADAM J. WHITE, RESEARCH FELLOW, THE 
HOOVER INSTITUTION 

Mr. WHITE. Thank you. 
Chairwoman Wagner, Ranking Member Green, Financial Serv-

ices Committee Chairman Hensarling, and members of this com-
mittee, thank you for the opportunity to testify. 

The CFPB’s structure is one of the most important constitutional 
issues facing Congress today. When you debate the CFPB’s struc-
ture, you are debating the structure of the 21st Century adminis-
trative state in general. For nearly a century, our administrative 
state was defined by the structural decisions made by Congress 
from 1887 to 1914—that is, from the creation of the Interstate 
Commerce Commission, to the creation of the Federal Trade Com-
mission. Those legislative precedents, and the judicial precedents 
that followed, became the benchmark for decades and decades that 
followed. When Congressmen, Presidents, judges, and lawyers de-
bated the administrative state in the 20th Century, they debated 
within the lines drawn by Congress decades earlier. 

The Dodd-Frank Act radically changed that paradigm by creating 
new forms of structural unaccountability. If Congress or the courts 
do not reform the CFPB structure, then that agency’s structure will 
become the benchmark, the paradigm, for decades to come. The 
next time someone proposes a new independent agency, they won’t 
model it on the Consumer Product Safety Commission; they will 
model it on the CFPB. In fact, we saw in 2010 and 2013, the Chair 
of the SEC and the Chair of the CFTC calling for new funding 
structures to resemble the CFPB’s new structure. 

The CFPB’s unconstitutionality has been self-evident since the 
moment it was created. Boyden Gray, my old boss, and John Shu, 
raised these issues in a Federalist Society White Paper soon after 
Dodd-Frank was enacted. And in 2012, Boyden and his colleagues, 
including me, filed the first constitutional lawsuit challenging the 
CFPB. For 6 years, the CFPB’s unconstitutionality has been high-
lighted in Congress, in legal scholarship, and now, by the D.C. Cir-
cuit’s three-judge panel in the PHH case. 

But as Justice Holmes once wrote, a page of history is worth a 
volume of logic. The best evidence of the CFPB’s structural uncon-
stitutionality is found in the CFPB’s own conduct: its lavish spend-
ing; its haphazard approach to lawmaking; its refusal to take seri-
ously the allegations of racial discrimination in personnel decisions; 
its aggressive collection of personal financial data; and its 
unapologetic defiance of Congress, especially of this subcommittee. 
All of those pages of history are symptoms of the CFPB’s unprece-
dented lack of accountability to Congress and to the President. 

Given the recent change in Presidential Administrations, it is 
natural to focus on the CFPB’s measure of independence from the 
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President. But I would urge you to focus, first and foremost, on the 
CFPB’s independence from Congress, especially its independence 
from your power of the purse. As James Madison observed in Fed-
eralist 58, this power of the purse may, in fact, be regarded as the 
most complete and effectual weapon with which any Constitution 
can arm the immediate representatives of the people, for obtaining 
a redress of every grievance, and for carrying into effect every just 
and salutary measure. Madison added that the power of the purse 
would be Congress’ best shield against ‘‘all the overgrown preroga-
tives of the other branches of the government.’’ When the 111th 
Congress gave away your power of the purse, it abdicated your con-
stitutional responsibilities, with all due respect. 

So long as the CFPB is able to fund itself by calling up the Fed-
eral Reserve and demanding its annual $600 million entitlement, 
the agency will never take seriously any limits placed upon it by 
Congress. Please do not wait for the courts to fix Dodd-Frank, espe-
cially with respect to your power of the purse. As Justice Jackson 
warned in the Steel Seizure case, in the end, ‘‘only Congress itself 
can prevent power from slipping through its fingers.’’ 

Thank you. 
[The prepared statement of Mr. White can be found on page 81 

of the appendix.] 
Chairwoman WAGNER. Thank you for your testimony. Our next 

witness is Ms. Brianne Gorod. Ms. Gorod is the chief counsel at the 
Constitution Accountability Center. Ms. Gorod previously served in 
private practice as counsel for her firm’s Supreme Court and appel-
late practice. Prior to that, she was an attorney adviser in the Of-
fice of Legal Counsel at the U.S. Department of Justice, and served 
as a law clerk on the Supreme Court. 

Welcome, Ms. Gorod. We look forward to your testimony. 

STATEMENT OF BRIANNE J. GOROD, CHIEF COUNSEL, 
CONSTITUTION ACCOUNTABILITY CENTER 

Ms. GOROD. Thank you, Chairwoman Wagner, Ranking Member 
Green, and members of the subcommittee. 

I would like to thank the subcommittee for inviting me to assist 
its members and their colleagues in considering the constitu-
tionality of the Consumer Financial Protection Bureau, which Con-
gress created in 2010 in the wake of the devastating financial crisis 
of 2008. 

After months of evaluating the roots of the financial crisis and 
assessing the types of reforms needed, lawmakers concluded that 
a major culprit was the failure of a fragmented and unaccountable 
consumer financial protection regime to safeguard homeowners 
from reckless financial products. To remedy this failure, Congress 
established the CFPB, a bureau that would have the independence, 
the resources, and the mission focus necessary to prevent a recur-
rence of those problems and respond to the challenges of an evolv-
ing financial marketplace. Since its inception, the CFPB has been 
incredibly successful in achieving its aims of protecting consumers 
and overseeing the financial sector. 

Despite, or perhaps because of the CFPB’s incredible successes, 
it has come under repeated attacks, including claims by its oppo-
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nents that it is unconstitutional. In my remarks this morning, I am 
going to explain why these arguments are all wholly without merit. 

First, the CFPB’s leadership structure, namely, the fact that it 
is led by a single Director removable only for cause, is consistent 
with the text and history of the Constitution as well as Supreme 
Court precedent. 

We have already heard a lot this morning about the fact that we 
have a single President. That is true enough. But that doesn’t an-
swer the question of whether the President must have unlimited 
removal power over all officers, no matter their character and their 
functions. 

In drafting the Constitution, the Framers gave Congress consid-
erable flexibility in determining how to shape the Federal Govern-
ment. Consistent with that constitutional design, the Supreme 
Court held over 80 years ago that Congress may choose to shield 
the heads of independent regulatory agencies from Presidential re-
moval at will. In that case, the Court upheld a removal provision 
identical to the one governing the CFPB Director. 

The Supreme Court has repeatedly reaffirmed that principle in 
the years since, including as recently as 6 years ago, in an opinion 
by Chief Justice John Roberts. That precedent should be the end 
of the discussion. But CFPB opponents argue that this clear-cut 
precedent doesn’t matter, because the CFPB is headed by a single 
Director rather than a multi-member commission. But that is a dis-
tinction without a difference. Indeed, that distinction was not the 
basis for the Supreme Court decision. 

The question under Supreme Court case law is whether the re-
moval provision impedes the President’s ability to perform his con-
stitutional duty. And no plausible argument can be made that lead-
ership by a multi-member body would enhance the President’s abil-
ity to ensure faithful execution of the laws. 

Quite the opposite. If the Bureau’s leadership structure had any 
significance to the constitutional question, this factor would weigh 
in favor of a single Director because a multi-member board serving 
staggered terms is, if anything, less accountable to the President. 
The fact is, in the context of the CFPB, the removal provision does 
not impede the President’s ability to faithfully execute the laws, be-
cause if he determines the Director is abusing his office or commit-
ting a breach of faith, the President may hold the Director account-
able by removing him, and that is all the Constitution requires. 

Second, there is no constitutional prohibition on the CFPB being 
funded outside the congressional appropriations process. Indeed, 
the CFPB is hardly alone in this. All but two of the Federal finan-
cial regulatory agencies are funded outside the congressional ap-
propriations process. 

Opponents of the Bureau argue that its independent funding is 
prohibited by the appropriations clause, which provides that no 
money shall be drawn from the Treasury, but in consequence of ap-
propriations made by law. But that clause is exactly what it seems, 
simply a limit on withdrawing money from the Federal Treasury. 
Because the Bureau’s funding doesn’t come from the Federal Treas-
ury, that clause is simply irrelevant. And there is no other provi-
sion of the Constitution which prohibits Congress from enacting 
funding structures for agencies that defer from the procedures pre-
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scribed by the ordinary appropriations process. It also bears em-
phasis that Congress remains free to alter the CFPB’s funding 
structure at any time. 

Finally, Bureau opponents have argued that it is not only uncon-
stitutional, but also unaccountable, because, in their view, its pow-
ers are unprecedented and unlimited. This, too, is wrong. Leader-
ship by a single director is a common feature among agencies, and 
independent funding is the norm for financial regulators. The Bu-
reau is not the first agency to combine those two features. The Bu-
reau’s powers are also hardly unchecked. It is subject to an array 
of requirements and procedural checks, and it shares regulatory 
enforcement authority with other regulators. 

In sum, the CFPB opponents’ claims are wrong. The Bureau is 
clearly constitutional, and it is accountable, and it should be al-
lowed to continue doing the important work of protecting American 
consumers. 

Thank you. 
[The prepared statement of Ms. Gorod can be found on page 38 

of the appendix.] 
Chairwoman WAGNER. I thank our witnesses for their testimony, 

and without objection, the witnesses’ entire written statements will 
be made a part of the record. 

The Chair now recognizes herself for 5 minutes for questioning. 
When I took an oath of office for my seat in Congress, I swore 

to support and uphold the Constitution, alongside the rest of my 
fellow Members of Congress. Just before Donald Trump assumed 
the office of the President, he similarly swore to preserve and pro-
tect and defend the Constitution. I take that oath very seriously, 
and I believe the President does as well. 

While we are holding a hearing and contemplating legislation to 
identify and discuss how Congress should remedy and restructure 
the issues that plague the CFPB, I believe the President can also 
play a role and has an identical responsibility to protect the Con-
stitution and correct defects. 

Mr. Olson, what are some of the things that you think the Presi-
dent can do to fix the Bureau’s structure in order to uphold his con-
stitutional obligation? 

Mr. OLSON. In my judgment, Chairwoman Wagner, the President 
has the constitutional authority to remove the Director of the Bu-
reau, notwithstanding the limitations that are imposed in the stat-
ute. We believe that those limitations are unconstitutional, and 
that they strip the President of the power to execute the laws. 

If the entire administrative agency that this statute creates can 
act without direction of the President and completely separated 
from the President, the execution of those 19 broad-based statutes 
is out of the hands of the executive created by the Constitution to 
enforce the law. Therefore, I believe that the President has the 
power to remove that individual in order to faithfully execute the 
laws. 

Chairwoman WAGNER. Many seem to think that the push for the 
Director of the CFPB to be able to remove at will is an entirely par-
tisan exercise, but we have seen many bipartisan examples in the 
past that supported the President’s ability to decline to enforce un-
constitutional statutes. 
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The Clinton Administration, for instance, in the Office of Legal 
Counsel memos, stated that, ‘‘There are circumstances in which the 
President may appropriately decline to enforce a statute that he 
views as unconstitutional, particularly to resist unconstitutional 
provisions that encroach upon the constitutional powers of the 
Presidency.’’ 

Mr. Olson, does the President’s constitutional duty require him 
to abide by a statute he views as unconstitutional that encroaches 
upon the powers of the Presidency, such as being able to remove 
the CFPB Director? 

Mr. OLSON. I believe the President has the responsibility to the 
Constitution, not to an unconstitutional statute. I served in the Of-
fice of Legal Counsel for nearly 4 years, 40-some years ago, and I 
reviewed the opinions of the Office of Legal Counsel that preceded 
my tenure there, and I have reviewed opinions of the Office of 
Legal Counsel under other Presidents in the years after. 

The Office of Legal Counsel in the Justice Department repeatedly 
has opined that the President has the responsibility to protect the 
Constitution, and that is inclusive of protecting the prerogatives 
and authority of the Congress and the Executive Branch. 

Chairwoman WAGNER. Thank you, Mr. Olson. 
Additionally, in 2012, regarding the ability of the President to re-

move the CFPB Director, Barney Frank said, ‘‘No one doubts that 
if a change in administration comes and the new President dis-
agrees with the existing Director, he or she can be removed. And 
proving that you were not inefficient, the burden of proof being on 
you, would be overwhelming.’’ 

Mr. Prakash, do you agree with Barney Frank, one of the chief 
authors of the Dodd-Frank Act which created the CFPB, on the 
ability of the President to remove the CFPB Director simply with 
a change in the Administration? 

Mr. PRAKASH. Thank you, Chairwoman Wagner. I do agree with 
Chairman Frank. I see his picture back there. I think the Supreme 
Court has never been clear about what cause requires. And some-
times, they have read that requirement very broadly, meaning the 
President has lots of authority to find cause; and other times, they 
have read it narrowly. 

But I also agree with Mr. Olson that, independent of that, the 
President has a constitutional duty to disregard statutes he be-
lieves are unconstitutional. That goes back to Thomas Jefferson 
and his refusal to enforce the Alien and Sedition Acts. 

Chairwoman WAGNER. Thank you, Mr. Prakash. 
Quickly, Mr. White, does the President need to wait for the 

courts to strike down a law as unconstitutional before deciding 
whether to remove the Director? 

Mr. WHITE. No, he doesn’t, either under the statutory for-cause 
requirements, or under his constitutional authority. He has a con-
stitutional power and obligation to apply the Constitution. 

Chairwoman WAGNER. Thank you. I see that my time has ex-
pired. 

And it is my pleasure now to recognize the gentleman from Min-
nesota, Mr. Ellison, for 5 minutes. 

Mr. ELLISON. I would like to thank the Chair, and the ranking 
member, and all of our witnesses today. 
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Disrupting realty cartels, taking action against captive reinsur-
ance, stopping illegal kickbacks during home sales, that is what 
this case is about. PHH v. CFPB is a $109 million fine, the largest 
fine CFPB has ever levied against a firm, because of a kickback 
scheme. And, unfortunately, three witnesses here today are defend-
ing a kickbacker, which I think is shameful. 

Why does stopping these kickback schemes matter to the Amer-
ican people? Because it makes it harder for people to buy a home. 
We live in a country where we are proud of our great middle class. 
Part of that means being able to get a home. The behavior of PHH 
Corporation is directly oppositional to that effort, in order to try to 
extract more money. 

I am very concerned about the falling home ownership gap. I am 
also concerned that millennials and African-American home owner-
ship rates are lower than usual. Part of the reason for low home 
ownership rates is the high cost of housing and the need to assem-
ble enough money for a downpayment and closing costs. When peo-
ple buy a home, they quickly find out there are many costs in addi-
tion to the price of the home. And if you are not paying cash, you 
will need title insurance for a lender, maybe title insurance for 
yourself. If you aren’t putting down 20 percent, you are going to 
need private mortgage insurance, maybe a homeowner’s warranty. 

Of course, buyers are usually unfamiliar with these financial 
products. Unless you work in the industry, you probably never 
heard of them before you tried to buy that house. So home buyers 
rely on their REALTORS® and lenders to refer them to trusted 
partners. But for too long and too often, some of these affiliations 
were really kickback schemes. And that is what three of our wit-
nesses here are defending, really. 

There is a lot of high-floating rhetoric about the Constitution and 
so forth. This is because the CFPB is standing up for working peo-
ple. That is it. This is the money versus the many, plain and sim-
ple. 

On the screen is a slide from the realty firms charged by the 
CFPB of illegal kickbacks. They are up there right now. You might 
ask, aren’t kickbacks illegal? The answer is yes. There is a piece 
of legislation called RESPA, which prohibits a financial benefit for 
a referral. But for too long, that prohibition has not been enforced. 

Talking about things not being enforced, let’s start there. So 
lower desk rents, commissions, event tickets, or cash were all pro-
vided to lenders, mortgage brokers, and real estate firms and 
agents based on how many clients they sent over. 

Are there any witnesses who feel that mortgage lenders, REAL-
TORS® and bankers should be allowed to receive a financial ben-
efit for a referral? Raise your hand if you think a mortgage broker, 
bank, or REALTOR® should be able to receive a financial benefit 
for a referral? 

I see no hands. 
Let’s be clear. When borrowers are overcharged, it makes it more 

likely that they will default on their mortgage. As a Member of 
Congress, as a homeowner, and as a Member of Congress who rep-
resents homeowners, I don’t want to see people overcharged, not 
when they buy their home, not when they use a bank, not when 
they get a prepaid card. 
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Not only do I not want to see homeowners overcharged, I don’t 
want to see companies, like title insurance companies, private 
mortgage insurance firms, et cetera, forced into costly controlled af-
filiations in order to stay in business. Title insurance and PMI 
companies should have the freedom to run their businesses as they 
wish without having to give a kickback for their referral base. 

That is the market CFPB the is creating, a more fair market, a 
better market for companies and people. And I know that the hear-
ing today is a very real legal conversation about construction and 
funding for the CFPB, but I want the people watching this broad-
cast, if they are, to know that that is not really what this is about. 
This is about protecting a deeply vested, incredibly profitable in-
dustry. That is what is happening here. It is not about the Con-
stitution; that is a subterfuge. 

Let’s not lose focus about what the CFPB does. When financial 
firms rip you off, the CFPB gets your money back, and they need 
independence to do that. And that is what these three men are op-
posing, and that is what Ms. Gorod is standing up for. 

I yield back. 
Chairwoman WAGNER. The gentleman yields back. 
The Chair now recognizes the Vice Chair of the Oversight and 

Investigations Subcommittee, the gentleman from Colorado, Mr. 
Tipton, for 5 minutes. 

Mr. TIPTON. Thank you, Madam Chairwoman. 
Mr. Olson, I appreciated your comments in regards to separation 

of powers. Regarding the CFPB and funding decisions, is the Direc-
tor subject to any review by the Federal Reserve? 

Mr. OLSON. No. 
Mr. TIPTON. Is the Director subject to any review by either of 

Congress’ Committees on Appropriations? 
Mr. OLSON. No, that is not my understanding. 
Mr. TIPTON. Is the Director subject to any review by the Office 

of Management and Budget? 
Mr. OLSON. No. 
Mr. TIPTON. Is the Director subject to any review by the Presi-

dent? 
Mr. OLSON. No. 
Mr. TIPTON. Mr. Olson, perhaps you could describe for me, with 

the importance of separation of powers, where is the check and bal-
ance on the CFPB? 

Mr. OLSON. That is the important part of what you are dis-
cussing here today. When agencies are created, the Framers of our 
Constitution vested the power to create laws in Congress; to en-
force laws in the President; and to adjudicate whether those laws 
have been violated in the Judiciary. 

The Framers of the Constitution felt very strongly that if you ac-
cumulated all those powers—the powers to create laws, to enforce 
laws, and to adjudicate laws—in a single institution, that would be 
the very definition of tyranny. That is why there must be a check 
on the CFPB if you have that authority; for executive agencies, the 
President, is responsible to you and to the people with respect to 
the enforcement of those laws, and then the Judiciary comes in 
with respect to enforcement of those laws. If you break down that 
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separation of powers, you lose the very valuable thing that was cre-
ated in 1789 to protect us and protect our liberties. 

Mr. TIPTON. Do you view that really as dangerous, to have an 
agency that is completely out of control of any authority by Con-
gress, and, apparently, to a degree, even the President? 

Mr. OLSON. It is very dangerous, because it is the very definition 
of tyranny, according to what the Framers of our Constitution de-
scribe, because you have to have accountability. And when you 
don’t, when you have an agency that is not accountable to you with 
respect to appropriations, it is not accountable to the President 
with respect to the enforcement of policies, and then who can con-
trol that agency? No one can control that agency. The way this 
agency was structured, the President has no control whatsoever, 
and neither does Congress. 

Mr. TIPTON. We had a question that had been raised offering you 
the opportunity to be able to raise your hand. Does anyone on our 
panel believe that we shouldn’t have separation of powers, checks 
and balances, throughout our system? 

No hands are raised. 
We are seeing actually a fundamental agreement here that we 

need to be able to have checks and balances within our system. But 
when we are looking at the CFPB, we see an agency that is com-
pletely out of control of the Executive and the Legislative 
Branches. 

We focused a lot, actually, on the President’s ability to be able 
to remove the Director with cause, which was never actually de-
fined, but, Mr. Olson, does it raise additional constitutional ques-
tions in regards to the funding not being under control by Con-
gress? 

Mr. OLSON. It is an additional problem. The power of appropria-
tions is the core of Congress’ responsibility in addition to creating 
laws. And when you lose that power, you lose control over the 
agency, so you cannot do that. 

The statute also gives the CFPB—and it is in my written testi-
mony—additional powers, freedom to hire and fire its employees 
without responsibility to other Federal laws, hiring subordinates 
without having them approved by the Senate, which other execu-
tive agencies have to do, and I could go on and on. It is in our writ-
ten testimony. Everything that Congress has ever created to draw 
power away from the President and from Congress is aggregated 
in this agency. It has all been put together. 

Mr. TIPTON. So would an appropriate response be for Congress 
to reclaim the power of the purse over the CFPB? 

Mr. OLSON. Yes. 
Mr. TIPTON. Thank you, Mr. Olson. 
I would like to be able to maybe talk to Mr. White for just a mo-

ment in regards to your testimony, getting back to some of our 
community issues as well. You mentioned that the biggest banks 
fare much better under the heightened compliance burdens created 
by the CFPB regulations. 

My rural district in Colorado is populated with Main Street insti-
tutions, community banks, and credit unions. In your experience, 
how well do these small institutions do under the same compliance 
obligations as larger institutions? 
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Mr. WHITE. I would say my experience is limited to my former 
co-representation of a west Texas community bank that challenged 
the constitutionality of Dodd-Frank. That litigation is still pending. 
I am no longer involved in it. I have seen how that bank and other 
small banks who can’t afford armies of lawyers, lobbyists, and com-
pliance officers struggle to shoulder the burdens of those costs. 

I do agree with what Governor Romney said in his 2012 Presi-
dential debate, that Dodd-Frank is the biggest kiss that Wall 
Street ever received from Washington in that respect. 

Mr. TIPTON. Thank you. 
I yield back, Madam Chairwoman. 
Chairwoman WAGNER. The gentleman yields back. 
It is now my pleasure to recognize my good friend, the gentleman 

from Missouri, Mr. Cleaver, for 5 minutes. 
Mr. CLEAVER. Thank you, Madam Chairwoman. And thank you, 

Ranking Member Green. 
We hear a lot about government and so forth, what it should do. 

And sometimes I get the feeling that people are suggesting that 
civil liberties are better off without government. I am wondering, 
Mr. Olson, if you agree that the Constitution of the United States 
defines who counts? Do you agree with that, yes or no? The Con-
stitution? 

Mr. OLSON. I am not sure I heard the last part of that question. 
Mr. CLEAVER. Who counts? In the Constitution—if you read the 

Constitution, do you come away with a better understanding that 
in the United States, based on this document, who counts? 

Mr. OLSON. I am not understanding the question. I am not hear-
ing that one word. 

Mr. CLEAVER. Who counts? 
Mr. OLSON. Ultimately, the people, of course, count. And the peo-

ple have created a Constitution that separates powers and creates 
accountability. In Federalist 70, Alexander Hamilton talked about 
how it was important to focus executive power in an individual, the 
President— 

Mr. CLEAVER. Okay. I am not going there. 
Mr. OLSON. —so that the President could be accountable to the 

people. 
Mr. CLEAVER. Thank you very kindly. 
Right at the beginning, all men are created equal. It starts tell-

ing us who counts. That may be more theology than political. But 
I think the Constitution—and I was in the Middle East, and a guy 
was telling me, I don’t know why African Americans would be loyal 
to this country and so forth. I said, look, we have a document, and 
it defines who counts; and in this document, whether we have 
achieved it or not, I know that the Framers wanted everyone to 
count. 

So you agree with me, I think. 
Mr. OLSON. I think I agree with you. I think that it is essential, 

and that the reason this Constitution has preserved our liberty in 
this country for so many years, is that the Framers of the Constitu-
tion thought very carefully about how to hold accountable and who 
counts— 

Mr. CLEAVER. Okay. 
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Mr. OLSON. —and to vest authority in places where they could 
oversee it. 

Mr. CLEAVER. Okay, thank you. On who counts, you agree with 
me. 

Do you agree, Mr. White, that the might of any republic is found 
in how it treats its vulnerable, yes or no? The might of any republic 
is found in how it treats its vulnerable? 

Mr. WHITE. Yes, sir. And I think— 
Mr. CLEAVER. Thank you very kindly. I appreciate it. 
Ms. Gorod, thank you for being here. Do you know anything 

about the Federal Trade Commission? 
Ms. GOROD. Just a little bit. 
Mr. CLEAVER. Do you know who appoints the—we actually call 

them ambassadors, but who appoints the trade administrator? 
Ms. GOROD. I believe the President does. 
Mr. CLEAVER. Yes. 
Mr. White, do you know who can remove the Federal Trade Com-

mission? 
Mr. WHITE. Yes, sir, the President. 
Mr. CLEAVER. Thank you very kindly. 
Can you tell me who, Mr. White, can replace the Director of the 

CFPB? 
Mr. WHITE. To the extent that he can be removed, he can be re-

moved by the President. 
Mr. CLEAVER. Thank you very kindly. 
You all have been so supportive of what I said today. I appreciate 

it very much. 
I yield back. 
Chairwoman WAGNER. I thank the gentleman for his ques-

tioning. The gentleman yields back. 
The Chair now recognizes a new member of our committee, the 

gentleman from Indiana, Mr. Hollingsworth, for 5 minutes. 
Mr. HOLLINGSWORTH. Good morning. And thanks, everybody, for 

being here. 
As she said, I am a new member here, and I come from a busi-

ness background, manufacturing specifically. And because of that, 
I think about two different things all the time: results; and proc-
esses. And it feels like that is a lot of the debate that we are hav-
ing here. 

What I hear from my colleagues on the other side of the aisle is 
that the CFPB is getting results, however they define that, and a 
lot of them. But I think what matters to a lot to us is making sure 
that we get results by the right process, and making sure that we 
manage that process, because it has always been my experience in 
manufacturing that when you focus only on results and driving 
more through without an adherence to a process, you end up with 
bad results, and results gotten through misguided processes. 

When they measure results, don’t you think that we—and this 
question will be to Mr. Olson specifically to start with, but we can 
probably get more results if we just suspend the Bill of Rights and 
make the CFPB power unlimited. They could then get many, many 
more results, but I am not sure that we would be satisfied or happy 
with the results. And certainly, I don’t think we would feel good 
about the trampling of our civil liberties in the process. 
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But don’t we think if we are just going to focus on results, as my 
colleagues frequently talk about, that we might be—that we could 
get more of them if we just suspended all of the limitations on 
CFPB power, whatever they may be? 

Mr. OLSON. Absolutely. I totally agree with you. If you elimi-
nated elections, if you eliminated all of the structural protections 
and the Bill of Rights, you could do whatever you wanted to do. 
You would call that results. Over the long term, the results would 
not be acceptable to the American people, because our liberties and 
our freedoms are bedrock to our constitutional system of govern-
ment. 

Mr. HOLLINGSWORTH. Mr. White? 
Mr. WHITE. I agree. And as the Framers indicated, the first and 

foremost safeguard of our liberties is, in fact, the checks and bal-
ances, the structural Constitution. 

Mr. HOLLINGSWORTH. Absolutely. Again, I talk about misaligned 
incentives a lot in my prior business career—if you provide people 
the incentive to deliver in one metric alone, without governing 
some of the how they get there, people will find a way to do that. 
And I think in the CFPB’s case, that is certainly the case. In the 
way that they are funded and elsewhere, we provided them incen-
tive to take action, and let that incentive somewhat unchecked. 
And because of that, we have gotten some poor results. 

And so, I guess—I know we have talked a little bit about the con-
stitutionality, but the process for getting back under constitutional 
governance, walk me through some of the steps that you would see, 
Mr. Olson, in terms of how we might pursue that and what me-
chanically we can do to begin to get that process back under con-
trol. 

Mr. OLSON. We would recommend that Congress restore the 
President’s power to control the subordinates in the Executive 
Branch, those who enforce the law. Restore congressional control 
over the budget of the agency, because that gives the agency the 
responsibility to come to you and say, ‘‘Here is what we have done, 
here is how we are doing it, these are the funds that we need in 
order to do it.’’ You then ask the questions. You conduct your over-
sight. That has been completely removed. 

We also made other suggestions in our written testimony, but 
those are the two things that strike me as the most important, be-
cause it is this body, the congressional body, that controls and 
makes the laws and needs to have that oversight. And it is the 
President, then, who has the responsibility to see that it is done 
properly in accordance with the laws that you enact. 

Mr. HOLLINGSWORTH. Right. When I hear my friends across the 
aisle talk about what counts, I think accountability counts. And it 
really matters in setting up a system that reflects the will of the 
people. And I know in my district, transferring a little bit from my 
business career to the campaign of the last 18 months, what I 
heard over and over again from my constituents was a grave con-
cern of the expansion of a bureaucracy, an expansion of a bureauc-
racy that has more and more power over their lives, the power to 
shape their futures, to determine the limits of their opportunities. 

And they don’t get any recourse. There is no means of redress 
to those individuals. They can’t call them up in the same way they 
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call me every single day to tell me they hate what I am doing, they 
don’t like what I am doing, or, alternatively, that they love what 
I am doing and I should keep going, right? And we need that level 
of accountability. And I think much of what I heard in the last 
election was the feeling like the officials they elect no longer have 
the power to shape their futures, but it is, instead, the unelected 
bureaucracy that continues to limit their futures. 

And I hope that if we took anything away from the last election, 
it was a feeling that the power needs to go back to the people and 
their elected representatives that those people are putting in office. 

Thank you so much for being here. 
Chairwoman WAGNER. The gentleman yields back. The Chair 

now recognizes the gentlelady from Ohio, my good friend Mrs. 
Beatty, for 5 minutes. 

Mrs. BEATTY. Thank you so much, Madam Chairwoman. How 
much I like saying that, like history. 

And to my colleagues and the ranking member, and all of our 
scholarly witnesses today, thank you for being here. 

I believe in transparency. I believe in having someone oversee or 
be a free-spirited, maybe you want to call it independent watchdog 
for the least of these. I have had the opportunity to read all of your 
testimonies, to read about your background. So for my time, I am 
going to ask some yes-or-no questions, because you are scholarly, 
and I know you will take long answers and our time will run down. 

So we are just going to go one, two, three, four, yes or no. Okay? 
So are you aware that the Consumer Financial Protection Bu-
reau—and I am going to say that whole word every time, because 
my colleagues oftentimes refer to it as ‘‘the Bureau.’’ Now, I have 
a thought behind that. I think if you are talking to America, like 
we do and you say ‘‘bureau,’’ most people don’t know what that is. 

So maybe there is a reason that we don’t say Consumer Finan-
cial Protection Bureau. That sends a whole different message to the 
Nation, that they may feel a little safer, they may feel that there 
is someone protecting them. So I am going to encourage everybody 
to have that education awareness and not call it ‘‘the bureau’’ but 
to call it what it is, the Consumer Financial Protection Bureau. 

So with that said, are you aware of the $11.8 billion of relief to 
consumers by the Consumer Financial Protection Bureau? 

Mr. OLSON. I am aware of the statistic. 
Mrs. BEATTY. Yes. I take that as a yes. Right down the line. 
Mr. PRAKASH. Not until today, madam. 
Mr. WHITE. Not until today. 
Mrs. BEATTY. But you are aware. It doesn’t matter—I don’t care 

if you learned yesterday, today, or 10 minutes ago. Are you aware? 
Mr. PRAKASH. As of now, yes. 
Mr. WHITE. Yes, I believe you. 
Ms. GOROD. Yes. 
Mrs. BEATTY. Okay. How about $3.7 billion in monetary com-

pensation to consumers as a result of enforcement activity? 
Mr. OLSON. I am aware of those statistics. 
Mr. PRAKASH. Yes. 
Mr. WHITE. Yes. 
Ms. GOROD. Yes. 
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Mrs. BEATTY. $7.7 billion in principal reductions, canceled debt, 
and other consumer reliefs as a result of enforcement activity? 

Mr. OLSON. Yes. 
Mr. PRAKASH. Yes. 
Mr. WHITE. Yes. 
Ms. GOROD. Yes. 
Mrs. BEATTY. $371 million in consumer relief as the result of su-

pervisory activity? 
Mr. OLSON. Yes. 
Mr. PRAKASH. Yes. 
Mr. WHITE. Yes. 
Ms. GOROD. Yes. 
Mrs. BEATTY. Did all of these yeses sound like great things? 
Mr. OLSON. It depends upon how you get there. 
Mrs. BEATTY. Yes or no? 
Mr. OLSON. Not necessarily. 
Mr. PRAKASH. I can’t say. 
Mr. WHITE. I am happy to agree with you on these. 
Ms. GOROD. Yes. And I hope I have the opportunity to explain 

why— 
Mrs. BEATTY. Fifty percent of the people get it right. You just 

agreed to four major things to disagree with yourself. Welcome to 
the world of what I am in. 

So here is the thing: We have these hearings—so let’s go now, 
move quickly to the whole issue of the Constitution. 

So I will start with you, Mr. Olson. Do you think that the con-
stitutionality of a law passed by Congress is for a Federal judge to 
decide? Yes or no? 

Mr. OLSON. It is not just for Federal judges to decide. 
Mrs. BEATTY. But is it for the Federal judges? 
Mr. OLSON. That is a part of the judicial— 
Mrs. BEATTY. So, that is a yes. Okay. Next? 
Mr. PRAKASH. Yes. 
Mrs. BEATTY. Okay. Yes? 
Mr. WHITE. Yes, all three branches do, yes. 
Mrs. BEATTY. Okay. So to me, I agree. I would be a yes as well. 

But yet we are in the middle of deciding the very question with re-
gard to the structure of the Consumer Financial Protection Bureau. 
So that would mean, to me, by the scholars and your responses, 
that that makes absolutely no sense. 

So let me move quickly to a story that I read about you, Mr. 
Olson, and I just want to say it publicly. I am in a house of all law-
yers. My husband told me a wonderful story about you traveling 
and a young man was discriminated against. And while he was a 
scholar and brilliant, he was African American. And you stood up 
for him because you said we need to protect one another, and we 
need people to be responsible for the least of us and our brothers 
and sisters. 

Is that a true story? 
Mr. OLSON. Yes, it is a true story. And thank you. 
Mrs. BEATTY. So I relate that kind of to what we believe that the 

Director or the independent watchdog is protecting those folks. And 
so that is one of the reasons I am a supporter of the Consumer Fi-
nancial Protection Bureau. And my time is up. Thank you so much. 
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Mr. OLSON. Thank you. 
Chairwoman WAGNER. I am very sorry that the gentlelady has 

to yield back. 
The Chair now recognizes another new member of the Oversight 

and Investigations Subcommittee, the gentleman from Tennessee, 
Mr. Kustoff, for 5 minutes. 

Mr. KUSTOFF. Thank you, Madam Chairwoman. 
Mr. Olson, first of all, thank you for being here, and thank you 

for your public service to our country. 
I have listened to everybody’s statements about the constitu-

tionality and the structure of the CFPB, and without a doubt, to 
me, it does seem that the structure, the way it is composed is un-
constitutional. Now, we can also debate the need for the CFPB, but 
for our purposes today, if the President were to come to you and 
say, Mr. Olson, I think there is some need for the CFPB, but I 
want it to be structurally sound, I want it to be constitutionally 
sound, can you paint a framework of what you think the bureau 
would look like, how it would be composed? Would there be one di-
rector? Would there be a panel of directors? To whom would they 
ultimately be accountable? Could you paint a general structure of 
what that would look like and how it would be constitutionally 
sound? 

Mr. OLSON. Yes. I would suggest that the CFPB be a part of the 
Executive Branch, created like an Executive Branch agency, such 
as the Energy Department, such as the Justice Department, such 
as the Treasury Department. Whether it be managed by one indi-
vidual or a panel of individuals, that it be responsible to the Presi-
dent; that it be responsible to Congress in enforcing the laws; that 
that agency, along with the White House and the administrative 
branch and the OMB, would have to come to Congress and justify 
its budget. And then you would pass its budget, conduct oversight 
hearings over what it was going to do, and supervise that agency, 
but hold the President responsible for what that agency does. 

And if that agency does—is abusive, then he is responsible, not 
only to you in Congress, but also to the electorate. But if he doesn’t 
have the authority to make sure that that agency is conducting 
itself in a way that is consistent with the laws, he must be account-
able. And the only way he can be accountable, if he has the power 
to remove an individual who is not following his policies. 

Mr. KUSTOFF. To remove for any reason? To remove for a reason 
or— 

Mr. OLSON. No. The President is elected to faithfully execute the 
laws of the United States. He or she has to determine the policies 
pursuant to which those laws are going to be enforced. And the 
President must exercise that authority. He doesn’t have to have a 
reason to remove the Secretary of the Treasury. And he shouldn’t 
have to have a reason to remove a member of the Executive Branch 
who has a responsibility to him under the Constitution. 

Mr. KUSTOFF. In other words, that director or that board of direc-
tors would serve at the pleasure of the President? 

Mr. OLSON. That is correct. 
Mr. KUSTOFF. Thank you, Mr. Olson. 
I yield back. 
Chairwoman WAGNER. The gentleman yields back. 
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The Chair now recognizes the gentleman from Massachusetts, 
Mr. Capuano, for 5 minutes. 

Mr. CAPUANO. Thank you, Madam Chairwoman. 
I want to thank the panel. I apologize for running in and out, 

but, as you know, that is what we do here. 
I guess—I would like to state, first of all, I guess it is great to 

be here at another hearing. This is, to my knowledge, the 63rd 
hearing we have had on the CFPB, and not one hearing—actually, 
I take it back. One hearing. One hearing we had on the impact of 
the CFPB that was related to Wells Fargo. Other than that, we 
have never had any consumers here who have kind of gotten it in 
the neck that the CFPB has protected, but we will just keep doing 
hearings on it until we get tired of it. 

I guess I would like to follow up on a couple of things. First of 
all, Mr. Olson, look, you are a world-class lawyer, you are a world- 
known lawyer. Is this a normal situation you have heard of where 
the full court of a D.C. Court of Appeals takes an en banc decision 
from a three-judge panel? Is that normal? I know it happens. 

Mr. OLSON. It happens. It happens a few times a year. 
Mr. CAPUANO. So it happens, but it is a little unusual? 
Mr. OLSON. It is unusual for any appeals court to hear a case en 

banc, you are correct. 
Mr. CAPUANO. Okay. That is what I expected, and that is what 

I believe to be true. 
I guess—I don’t have to ask because I think you all know that 

we have many people in the Federal Government who are ap-
pointed for a term of years and can’t be replaced without cause. For 
instance, we just had a gentleman here—not in this committee but 
another committee yesterday—saying that the FBI Director is ap-
pointed for 10 years. Nobody complained about that. 

What about the Federal Reserve Board? They are appointed, 
can’t be removed. Should we be able to remove the FBI Director 
like that? Should we be able to remove the Chair of the Federal 
Reserve Board like that for political reasons? And I understand the 
arguments for anything. But I am just curious, are those two that 
you would also have us remove, Mr. Olson? 

Mr. OLSON. The FBI Director is removable and has been removed 
by the President. Within the last 10 or so years, an FBI Director 
was removed. 

Mr. CAPUANO. For a cause. Mr. Comey just said he is going to 
serve out the rest of his term. 

Mr. OLSON. We have heard a little bit about what cause means 
under what circumstances, but the— 

Mr. CAPUANO. I understand that. So you think the FBI Director 
should be able to be withdrawn, be able to be fired for political pur-
poses? And that is okay. It is a good opinion. I just want to—I’m 
curious about your opinion. 

Mr. OLSON. It is a good reason, if you hold the President respon-
sible. 

Mr. CAPUANO. So you think he should. I get it. 
Mr. Prakash, do you think that we should be able to fire the FBI 

Director or the Federal Reserve Chair? 
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Mr. PRAKASH. Representative Capuano, I think you are mis-
taken. The FBI Director serves at pleasure. President Clinton re-
moved the— 

Mr. CAPUANO. I think you are mistaken. He serves for a term of 
10 years. He just said on TV the other day that he is staying for 
another 6 years. I don’t think he can say that without some con-
fidence. 

Mr. PRAKASH. The term of office does not preclude removal at 
pleasure. President Clinton removed the FBI Director without 
cause. 

Mr. CAPUANO. For a reason. 
Mr. White, do you think we should be able to do it for political 

reasons as well? 
Mr. WHITE. For policy reasons, disagreement over policy? 
Mr. CAPUANO. Yes, the Federal Reserve Chair. 
Mr. WHITE. In my testimony, I point out that the Supreme Court 

said in Bowsher v. Synar, they indicated that policy—the policy— 
Mr. CAPUANO. I guess—look, guys, simple questions. I under-

stand the argument that we should be able to do it. The question 
is, should we be able to do it with everybody? And if the answer 
is yes, that is a fair answer; it just happens to not be the case. 

And then there being—the point that I am trying to make is 
there are clearly some people in the Federal Government that Con-
gress and the President have decided over the years should not be 
removable for political purposes. 

Now, I understand if you disagree with them. That is fine. You 
come to Congress and you ask us to pass a law to change that. 
That is fine. Thus far, my colleagues on the other side haven’t done 
that. And that is what you are here for today. 

If I am not going to get clear answers, I guess I will just finish 
off with Ms. Gorod. Do you think we should be able to remove 
every Federal employee just for political reasons? 

Ms. GOROD. Obviously not, and I think that underscores an im-
portant point. The opponents of the CFPB like to pretend that it 
is somehow anomalous or novel. And the fact is, there are a num-
ber of other agencies that are headed by a single director, there are 
a number of other agencies that have officers who are removable 
only for cause, and it is not even the first agency to combine those 
two features. 

Mr. CAPUANO. Fair enough. I appreciate that. My time is running 
out, so I have two more points to make. 

First of all, for the people who are listening who don’t know this, 
what PHH was alleged to have done, was proven twice now to have 
done—actually, three times, but that is a different issue—is that 
they brought people in to give them mortgages and then required 
them, for all intents and purposes, to buy mortgage insurance from 
their company for kickback purposes. They were caught at that 
charging people more, charging people more for their mortgage if 
they didn’t do it and basically ordered to disgorge $109 million of 
inappropriately gotten gains. Now, I understand that those are 
facts that may be disputed in court, but at the moment that is 
where we are. 
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So I want people at home to understand what we are talking 
about. That is the case where consumers of—homeowners are get-
ting stuck to that you are defending. 

Mr. Olson, last question, do you or your firm represent PHH? 
Mr. OLSON. Yes, we do. And I came here to discuss the constitu-

tional question, not the issues involved in that case. 
Mr. CAPUANO. I appreciate that. This doesn’t strike you as a con-

flict of interest that you are in court with a client that is paying 
you— 

Chairwoman WAGNER. The gentleman’s time has expired. 
Mr. CAPUANO. —and you are here to talk about the issue that 

they are in court about? I think that is a massive conflict of inter-
est. 

Chairwoman WAGNER. The gentleman’s time has expired. 
The Chair now recognizes a new member of our committee, the 

gentleman from Michigan, Mr. Trott, for 5 minutes. 
Mr. TROTT. Thank you, Madam Chairwoman. 
And thank you to the panel for being here. 
And as an aside, what I just heard is a complete misunder-

standing of the conflict-of-interest rules as they relate to the legal 
profession, but we will save that argument for another time. 

Ms. Gorod, I want to start with you. And in your testimony, you 
wrote—and before I get into the constitutionality issues, I want to 
talk about kind of the underlying reason for the financial crisis. 
And in your testimony, you wrote: ‘‘After months of evaluating the 
roots of the financial crisis and assessing different types of reforms 
needed, lawmakers concluded that the major culprit was the failure 
of a fragmented and unaccountable consumer financial protection 
regime to safeguard homeowners from reckless financial products.’’ 

You wrote it. I assume you believe that. A lot of times when we 
write regulations in Washington, we justify them by saying we 
need to write these regulations because the private sector has run 
amuck. 

And I want to read an editorial from the Journal from 2011: ‘‘Be-
ginning in 1992, the government required Fannie Mae and Freddie 
Mac to direct a substantial portion of their mortgage financing to 
borrowers who were at or below the median income in their com-
munities. The original legislative quota was 30 percent, but HUD 
gives authority to adjust it. And through Bill Clinton and George 
Bush, HUD raised the quota to 50 percent in 2000, 55 percent in 
2007.’’ 

So was the cause the mortgage-backed security in the financial 
products that weren’t well understood or was the cause of these 
regulations that came to pass under Dodd-Frank created by gov-
ernment action which created the crisis in the first place? 

Ms. GOROD. Congress spent a considerable amount of time study-
ing the causes of the financial crisis and concluded that one of the 
major problems was the failure of existing regulatory authorities to 
act because regulatory authority was dispersed over a number of 
different regulatory agencies. They decided that a new Consumer 
Financial Protection Bureau that was headed by a single director, 
removable only for cause, would be the best way for— 

Mr. TROTT. We will talk about that in a minute, but—so you are 
saying that nothing happened in Washington that precipitated the 
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crisis. The idea that every American should own a home when they 
shouldn’t, that wasn’t a major cause of the crisis? 

Ms. GOROD. I am saying that what Congress concluded was that 
there was an absence of comprehensive and effective regulation 
and that a way to address that would be to create the CFPB. 

Mr. TROTT. Okay. Let’s talk about the CFPB then. You wrote in 
your testimony that, ‘‘The court has explained that assessing the 
constitutionality of a removal restriction is whether the restriction 
impedes the President’s ability to perform his constitutional duty.’’ 

And you are not bothered that the current regulation impedes 
that because Dodd-Frank provides that the President may remove 
the Director for inefficiency, neglect of duty, or malfeasance in of-
fice. So you believe there are no constitutional issues. Right? 

Ms. GOROD. I believe there are no constitutional issues, and the 
Supreme Court has repeatedly recognized that there are no con-
stitutional issues. 

Mr. TROTT. Right. And you talked about other agencies that have 
directors who have to be removed for cause, right? And we will talk 
about that in a minute. 

So let me ask you, how would we go about making a case for re-
moving Mr. Cordray? We couldn’t argue, if I was the President, 
that he has been inefficient. The CFPB has been very busy. We 
couldn’t argue there has been a neglect of duty. Every day, they 
come out with new charges against some financial product or insti-
tution, so there is no neglect of duty. 

So we would have to argue that there is some kind of malfea-
sance, which is defined as the failure to discharge public obliga-
tions existing by law, custom, or statute. So how would we make 
a case if we wanted to remove Mr. Cordray that he is somehow 
guilty of malfeasance? Could the President do that? 

Ms. GOROD. I think I would perhaps agree with you that there 
is no case to be made against Director Cordray. There is no basis 
for removing him for cause. But the fact is that if he did violate 
the for-cause provisions, then the President would be able to re-
move him. And I think this is a moment to underscore that the 
President has no authority to violate the Dodd-Frank statute in 
contrast to what the other folks up here have said. 

Mr. TROTT. Reclaiming my time, let’s go to Mr. Olson’s testimony 
and have you explain how we would argue—let’s take Mr. Cordray 
out of it, because obviously you like him. Let’s just say there is 
someone there that you didn’t like. And here is their job description 
as defined by Mr. Olson: It is headed by a single director who has 
broad discretion to enforce 19 Federal consumer protection laws, 
promulgate regulations, litigate in the name of the Federal Govern-
ment, punish private citizens, all without any accountability to the 
President in whom the Constitution vests executive power. 

So with that broad authority, how could you ever argue some-
one—you might disagree with what they are doing, but you 
couldn’t make an argument that they are guilty of malfeasance, 
could you? 

Ms. GOROD. I think there very well could be circumstances in 
which one was guilty of malfeasance. I think there is no evidence 
of that with respect to Mr. Cordray. 

Mr. TROTT. We are done talking about Mr. Cordray. 
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I want to ask Mr. Olson a question in my last 30 seconds. So let’s 
talk about due process for a minute. From my perspective, what 
happened to PHH—and I know you are not here to talk about that 
case, but it was a $6 million or $9 million fine for Section 8 issues, 
and then all of a sudden the CFPB swept in and said, no, really 
the fine is going to be $109 million. 

How easy is it to fight the government? The government has no 
budget in terms of its litigation expenses. The government has no 
accountability in terms of when they decide not to pursue a case 
or defend a case. So in your experience, sir—forget PHH—isn’t it 
a pretty unevenly balanced scale when you have to litigate against 
the United States Government on a fine that they are trying to as-
sess against your organization? 

Mr. OLSON. I have been on both sides, in the private sector and 
in the government. It is very, very difficult to fight against the gov-
ernment because the government, essentially, has unlimited re-
sources and an unlimited budget. It is very hard for a private cit-
izen to— 

Mr. TROTT. My time has expired, but it is best if you just pay 
the fine and move on because you are probably going to end up los-
ing even if you have to pay your own litigation expenses. 

Chairwoman WAGNER. The gentleman’s time has expired. 
Mr. TROTT. Thank you. 
Chairwoman WAGNER. The Chair now recognizes the ranking 

member of the full Financial Services Committee, the gentlewoman 
from California, Ranking Member Waters. 

Ms. WATERS. Thank you very much, Madam Chair. 
First, let me just say something to the Honorable Theodore 

Olson, partner, Gibson, Dunn, & Crutcher. You don’t know me. I 
basically know you from the press. And despite the fact that we 
don’t know each other, I have absolutely lived with your pain, 
based on the telephone call from your wife that was given wide 
publicity. And so I want you to know that I would really like to 
beat up on you badly today, but I am not going to do it because 
of, not only what you have experienced, but because of the Hol-
lingsworth v. Perry case, the LGBT case that you were involved in. 

And so, basically, I think you are a superb attorney, a fine law-
yer, and you don’t deserve to be in this position that you are in 
today. It is beneath you. 

Now, having said that, I am going to leave you alone and tell you 
this: Dodd-Frank is extremely important and valuable to this coun-
try. But the centerpiece of it is the Consumer Financial Protection 
Bureau. 

For us all to know and understand that the consumers of this 
country literally had no protection, nobody speaking up for them, 
nobody looking out for them prior to Dodd-Frank, is for us to say, 
well, they deserve to have someone speaking up for them and doing 
this job that was created in Dodd-Frank so that they would never 
be in the position again where they were being ignored, dropped off 
of America’s agenda. 

I don’t know how anybody, my friends on the opposite side of the 
aisle, could be against representation for consumers. You know and 
understand what payday lenders have done to them. You know and 
understand what debt collectors have done to them. You know 
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about student loans. You know about the automobile industry and 
how it targeted communities and overcharged interest rates on the 
people who could least afford them. You know all of this. 

And so for those who come in here supporting getting rid of the 
Consumer Financial Protection Bureau and going along with this 
argument about it is unconstitutional, et cetera, et cetera, what are 
you doing, and why are you doing this? Are you simply the tools 
of those who would exploit and those who would commit fraud, 
those who would steal from the people who are the most vulnerable 
in our country? 

And so I take this time to admonish all of you who are doing it. 
And I take this time to thank Ms. Brianne Gorod, the chief counsel, 
Constitution Accountability Center, for being able to be in a posi-
tion to really talk about what our Constitution is, what it is all 
about. 

This three-judge panel, I ignore. I don’t pay any attention to 
that. And I am glad that that decision was vacated, because I think 
in the final analysis, some of the right questions are being raised. 

And this PHH that you are representing, Mr. Olson, in my esti-
mation, does not have a leg to stand on. 

And so all that I want to say is this: I am committed to fighting 
as hard as I can for the Consumer Financial Protection Bureau, 
and I consider that one of the most important fights of my career. 
Starting out in the California legislature, it was all about con-
sumers and poor people and people who were being ripped off in 
our society. 

And I finally, here in the Congress of the United States, got a 
chance to work on Dodd-Frank, served on the conference com-
mittee, worked through some of the problems, worked through get-
ting consensus on some of the issues of Dodd-Frank. And I and oth-
ers are not about to allow it to be destroyed. And I just want to 
continue my advocacy and my disappointment with those who have 
shown less care and concern for consumers. 

So with that, my time is up. 
Mr. Olson, go do some of that fabulous work that you know how 

to do. Get rid of this case. You are better than this. 
Chairwoman WAGNER. The gentlelady’s time has expired. 
Ms. WATERS. Thank you. I yield back the balance of my time. 
Chairwoman WAGNER. The gentlelady yields back the balance of 

her time. 
It is now my pleasure to introduce another new member of our 

O&I Subcommittee, the gentleman from Georgia, Mr. Loudermilk, 
for 5 minutes. 

Mr. LOUDERMILK. Thank you, Madam Chairwoman, and thank 
you for holding this hearing. 

It has been very interesting, as I sit here and I listen to a lot 
of the discussion that is going on. And I think, as we started off, 
this is a constitutional discussion, at least from those of us on this 
side of the dais here. 

A quick question for Ms. Gorod: How did we get Dodd-Frank? 
That was an act of the legislature. Right? 

Ms. GOROD. That is correct. 
Mr. LOUDERMILK. Which was in the purview of the Legislative 

Branch to set public policy? 
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Ms. GOROD. That is right. The Constitution gives Congress great 
flexibility to determine— 

Mr. LOUDERMILK. So it was a law that was passed, and that was 
our responsibility. 

Mr. White, what is the responsibility of the Executive Branch 
when Congress passes a law such as this? 

Mr. WHITE. To execute it insofar as it is constitutional. 
Mr. LOUDERMILK. Okay. If there is a difference in the opinion of 

what a law does between the Executive Branch who is executing 
it and the Legislative Branch’s original meaning, who determines 
that? 

Mr. WHITE. Each branch has to determine for itself in light of— 
Mr. LOUDERMILK. But if there is a difference between the inter-

pretation of what was intended? 
Mr. WHITE. Oftentimes, these issues end up in court. 
Mr. LOUDERMILK. And the Judicial Branch a lot of times deter-

mines that. 
Mr. Prakash, could you, really quickly, for the people watching 

out here, tell us in layman’s terms, what is Chevron deference? 
Mr. PRAKASH. Chevron deference is a doctrine from the courts 

that says that courts should defer to the reasonable constructions 
of statutes issued by agencies. 

Mr. LOUDERMILK. So, basically, it says that if there is a misinter-
pretation, then the agency determines what the interpretation of 
the law is? 

Mr. PRAKASH. And the way to put it is, if there is wiggle room 
in the statute, the agency wins. 

Mr. LOUDERMILK. Okay. And that is what I want to focus on, Mr. 
Olson, is the Chevron deference here, because—and we know that 
there is no single agency entitled to full Chevron deference in the 
courts when there is multiple agencies that have the ability to en-
force that law, with the exception of the CFPB. 

And in your testimony, you stated that if the Director and the 
President disagree on the interpretation of Federal consumer fi-
nance law, the CFPB Director’s view is accepted, basically that the 
courts are told you have to listen to the CFPB. Does that not give 
the CFPB Director more power than the President over consumer 
financial protection law? 

Mr. OLSON. The way this statute and this agency is structured, 
you are absolutely right. It is not just the deference that courts will 
accord where a statute is ambiguous, but the scale and the breadth 
of authority given to the Director of this agency to decide what is 
fair, what is reasonable, what is an abuse, and so forth. It is you 
who have delegated to that agency an inordinately broad power of 
legislative activity to decide what is right and what is wrong. 

Mr. LOUDERMILK. Has any other agency, department head or 
agency head, ever had that level of power? 

Mr. OLSON. I believe that the worst delegations of authority to 
agencies is all wrapped up in this agency. So some of the worst 
things that have happened in other agencies, there are problems in 
other places, but the breadth of the authority here and the lack of 
oversight and responsibility to Congress and to the executive, I 
have never seen it in any other agency. 
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Mr. LOUDERMILK. So basically, what we are seeing with the 
CFPB, as Ms. Gorod stated, that we have legislative power to set 
policy. Mr. White stated the executive has a responsibility to exe-
cute that, but there is a Chevron deference. So if there is a dif-
ference, then the courts have to lean toward what the agency says. 

But in this case, basically the CFPB is given power above the Ju-
dicial Branch because the Judicial Branch is told how you must in-
terpret, and the Legislative Branch because they can interpret any 
way they want to. Is that a fair assessment? 

Mr. OLSON. It is not complete, because the courts can come in 
and say, ‘‘You have just gone too far, you have gone beyond the 
statutes, you have interpreted things in the wrong way.’’ That has 
happened. And this agency is subject to the judicial oversight as 
well. But there is an awful lot of wiggle room, as my colleague has 
put it, a tremendous breadth of authority given to this agency and 
very little supervision. 

Mr. LOUDERMILK. And in closing—I am running out of time—at 
risk of sending a lot of people into a tizzy, which is okay, I don’t 
care, we have heard a lot of discussion about corruption and all 
this. 

Our Founders were very clear that separation of powers was to 
prevent corruption. In fact, many times they cited a verse of scrip-
ture, Jeremiah 17:9, that says men’s hearts are deceitfully wicked. 
Basically saying, left unchecked, regardless of how good their in-
tentions are, if you give power, greed and ambition will override 
good judgment every time. That is why we have brought the sepa-
ration of powers in, and we have totally run over that in the case 
of the CFPB. Would you agree? 

Mr. OLSON. I do. I agree. 
Mr. LOUDERMILK. Thank you, Madam Chairwoman. I yield back. 
Chairwoman WAGNER. The gentleman yields back. 
It is now my pleasure to recognize the gentlelady from New 

York, Ms. Tenney, for 5 minutes. 
Ms. TENNEY. Thank you, Chairwoman Wagner. 
And I thank the panel for being here today. It is an extremely 

important hearing. 
Like Mr. Hollingsworth, I too am a business owner and am 

uniquely aware of the difficult access to credit for small businesses, 
as I come from one of the poorest and highest taxed districts in the 
Nation, in central New York. And I see the CFPB as more of an 
obstacle. I respectfully disagree with my colleagues. 

I understand that Dodd-Frank has just given this—I deem it un-
constitutional, as someone who is also an attorney and who has 
done a little work before the Federal courts in fighting what Chev-
ron has become. 

And I know that you have answered many of the questions, but 
I would just like to direct this to Mr. Olson, since I commend you 
on your fine service and also I have had the pleasure of actually 
reading some of your briefs before the Supreme Court. 

And I just wanted to know—we obviously know the structure is 
a legislative delegation of power unchecked; you have discussed all 
that. Can you just comment, if you can, about where you think the 
future of the Chevron deference is going to be? As you say, this un-
accountable legislative delegation, the courts can actually draw this 

VerDate Nov 24 2008 15:54 Jan 08, 2018 Jkt 027247 PO 00000 Frm 00035 Fmt 6633 Sfmt 6633 K:\DOCS\27247.TXT TERI



30 

back. But are the courts actually doing that? Is that something we 
can—in your opinion, what does the Supreme Court look like in the 
future where we can actually start rolling back some of these over-
bloated bureaucratic schemes and some of the overreach of power 
with the CFPB? 

Mr. OLSON. It is very hard to predict, of course, what the Su-
preme Court might do in a particular case. But I think there is a 
widespread consensus that the Chevron doctrine, the deference to 
decisions by administrative agencies interpreting their own author-
ity, has gone pretty far, maybe too far. 

And when Congress gives broad discretion to administrative or 
Executive Branch agencies, and then they decide to interpret that 
authority in ways that are very, very expansive, the courts perhaps 
should exercise a more scrupulous role in disciplining that process. 

Ms. TENNEY. Don’t you think that it would be, in your opinion, 
a good thing for this to be rolled back into the Executive Branch— 
I know you have sort of touched on this—so that we can have over-
sight, the jurisdiction of the Oversight Committee in addition to 
the Office of Management and Budget? 

It just seems to me that this is just an out-of-control agency, as 
a new member and someone who has seen what happens in a State 
with a very large bureaucracy and a very large Executive Branch 
that is somewhat out of control, and might I add, sadly considered 
one of the most dysfunctional and most corrupt legislatures in the 
Nation. But something I see happening on the Federal level is this 
enormous bureaucracy unchecked. So— 

Mr. OLSON. I agree with that. I think that it needs to be brought 
into check—into the constitutional system. 

Ms. TENNEY. Right. 
Mr. OLSON. I think that Congress went way too far with this 

agency, and it could be a model, as one of my colleagues said, for 
legislation in the future. Why not roll the Justice Department, why 
not roll the Treasury Department, why not roll the EPA all into 
one agency and then give that individual running that agency com-
plete power to do what basically whatever he or she wants to do? 
That is a very, very bad model. It is a very unconstitutional model. 
As I said at the end of my testimony, it is a constitutional night-
mare. 

Ms. TENNEY. I agree wholeheartedly. Thank you so much for 
your comments and for the panel today. I appreciate it. Thank you. 

And I yield back. 
Chairwoman WAGNER. The gentlelady yields back. 
It is now my honor to recognize the chairman of the full Finan-

cial Services Committee, Chairman Jeb Hensarling from Texas, to 
testify and to ask questions for 5 minutes. 

Mr. Chairman, you are now recognized. 
Chairman HENSARLING. Thank you, Madam Chairwoman. And 

thank you for holding an incredibly important hearing. 
The first thing that any Member does after they are elected and 

they come onto the House Floor is they raise their right hand and 
swear an oath to uphold and defend the Constitution. Every Mem-
ber has that personal responsibility. And they do it under oath. 
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And so I want to thank you, Madam Chair, for having this hear-
ing so that Members can be enlightened as to this critical debate 
on the constitutionality of this agency. 

And it should not go unheeded that a three-judge panel of the 
second highest court in the land has ruled it unconstitutional. I 
don’t know what is going to happen once the entire court meets en 
banc. I don’t know what will happen if this is appealed to the Su-
preme Court. But very learned jurists have found this to be an un-
constitutional agency, and it is one that we should take very, very 
seriously. 

And unfortunately, as I listen to many arguments of my friends 
on the other side of the aisle, what comes ringing through is that 
somehow the ends justify the means, and that as long as there is 
some noble purpose here, we should be indifferent to the means by 
which we get there. But I don’t believe so. 

So to some extent, I want to follow up on a line of questioning, 
I think it was from the gentleman from Indiana, Mr. Hollings-
worth. But I will ask you, Ms. Gorod, if we repealed Miranda 
rights, do you think that our criminal justice system would receive 
more convictions? 

Ms. GOROD. I don’t think anyone is saying that the ends justify 
the means. The position of— 

Chairman HENSARLING. That is not the question. The question 
is, if we repealed Miranda rights, would we have more convictions? 
Do you have an opinion on the matter? If you don’t, I will ask an-
other witness. 

Ms. GOROD. We might. But the point is— 
Chairman HENSARLING. Okay. We might. What if we repealed 

the Fourth Amendment? Do you think we would have more crimi-
nal convictions if we repealed the Fourth Amendment to the Con-
stitution? Do you have an opinion on that, Ms. Gorod? 

Ms. GOROD. Again, we might. It is an empirical question. 
Chairman HENSARLING. Okay. Thank you. 
So what we know is that we have numerous individuals, compa-

nies, agencies that perhaps have been accused of misdeeds. And 
what we have is our friends on the other side of the aisle saying, 
don’t you see all these fines? Don’t you understand that they must 
be guilty because they have been accused of something? 

I suppose if we started beating accused criminals with rubber 
hoses, we might also have more convictions as well, but that is not 
the point. The point is, what has happened to due process? What 
has happened to due process under the law? Where are our con-
stitutional foundations? 

And so the first question I have to ask—and we haven’t even got-
ten into the point of, is this agency on a net basis actually helping 
consumers, when I see that all of a sudden after its advent, free 
checking has been cut in half at banks, bank fees are up, the ranks 
of the unbanked have increased, and many of those who are pur-
suing auto loans are now paying more. Under the qualified mort-
gage rule, fully implemented, one-third of all Blacks and Hispanics 
will no longer qualify for a mortgage, yet I hear no outcry from my 
friends on the other side of the aisle. That is not me saying it. That 
is the Federal Reserve. 
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So let’s set aside for the moment the injury that this agency has 
done to consumers, and let’s just focus as Americans who take an 
oath to the Constitution, let’s look at due process questions. 

First, starting with you, Mr. Olson, as we erode checks and bal-
ances, do you have an opinion on how due process is being upheld 
currently at the CFPB? 

Mr. OLSON. One of your colleagues said that power corrupts, and 
that is an aphorism that we have to live with. And the reason that 
we have the checks and balances and the separation of powers is 
to prevent that corruption from taking root and abusing the rights 
of our citizens and taking away due process. 

Chairman HENSARLING. Mr. Prakash, do you have an opinion on 
the matter? Have you observed how due process is being practiced 
at the CFPB? 

Mr. PRAKASH. Mr. Chairman, I am not here to testify about the 
policy of having a CFPB. And I am not here to—I don’t know any-
thing about the fines that were levied. I am making a purely con-
stitutional claim that I think should appeal to Republicans and 
Democrats. If President Trump appoints Joe Deregulator and de-
cides to totally gut the CFPB, I would still be making the claim I 
am making today. 

Chairman HENSARLING. Mr. White, do you have an opinion on 
the due process issue? 

Mr. WHITE. I do think that the way the CFPB went about assert-
ing jurisdiction over auto dealers, auto loans through informal 
guidance documents without the real rigorous work of notice and 
comment rulemaking was troublesome. 

Chairman HENSARLING. Thank you. I appreciate your testimony. 
Chairwoman WAGNER. The gentleman yields back. 
The Chair now recognizes the distinguished ranking member of 

the subcommittee, Mr. Green, for 5 minutes. 
Mr. GREEN. I thank the Chair. 
Mr. Prakash, you would have Morrison overturned. Is that cor-

rect? 
Mr. PRAKASH. Yes, sir. 
Mr. GREEN. And Morrison, for edification purposes, is styled Mor-

rison v. Olson, is that correct? 
Mr. PRAKASH. Yes, sir. 
Mr. GREEN. And the ‘‘Olson’’ of whom we speak is the ‘‘Olson’’ 

who is seated next to you. Is this correct? 
Mr. PRAKASH. Yes, sir. 
Mr. GREEN. You decided that you would come to this hearing 

today and give your testimony, understanding that the lawyer who 
represents PHH, a case pending in Federal court, would be here 
today giving his client’s cause a hearing before Congress? 

Mr. PRAKASH. I knew that Mr. Olson would be here today, yes. 
Mr. GREEN. Okay. And you agree that this is something that is 

acceptable, to have the lawyer who represents a client with a case 
pending to bring his cause before the Congress of the United States 
of America? 

Mr. PRAKASH. With all due respect, Representative Green, I 
didn’t think it was a problem. I assumed— 

Mr. GREEN. But now that you are hearing it expressed, a law-
yer—do you think every lawyer ought to be able to bring his cli-
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ent’s case before the Congress of the United States of America? 
Can you answer that, please, quickly? 

Mr. PRAKASH. Honestly, I think it is up to Members of Congress 
to decide who they want— 

Mr. GREEN. I understand. So your opinion is that it is okay for 
lawyers to bring their cases before Congress? 

Mr. PRAKASH. I don’t have any objection to it, and I don’t feel 
that I am doing something wrong. 

Mr. GREEN. These records are forever, so that will be a part of 
your legacy. 

Let’s go on to Mr. White. Mr. White, do you think it is okay for 
lawyers to bring their cases before the Congress of the United 
States of America? 

Mr. WHITE. I think all people should plead their cases to Con-
gress. Congress is the first branch. 

Mr. GREEN. So you are of the opinion that every lawyer should 
bring his client’s case before Congress? 

Mr. WHITE. I think Congress stands to defend the rights of all 
Americans, yes. 

Mr. GREEN. All right. That takes care of your legacy. 
Let’s now go on to Ms. Gorod. Ma’am, do you find some concern 

with bringing a case that is pending in Federal court before the 
Congress of the United States of America? 

Ms. GOROD. What I find most troubling are the assertions that 
have been made. The assertion, for example, that the President can 
violate the law which provides that the Director can’t be removed 
except for cause. I find troubling Mr. Olson and the other wit-
nesses’ consistent ignoring of the numerous checks and constraints 
that apply to the CFPB that help demonstrate how accountable it 
is. So those are the things that I find most troubling that have hap-
pened this morning. 

Mr. GREEN. I understand they are most troubling. But don’t you 
find it troubling that a lawyer who is seated on this panel with you 
has a client whose case is being discussed today? 

Ms. GOROD. I am going to focus on the substantive remarks, and 
I think they are deeply troubling because they are in tension with 
our Constitution’s text and history and with 80 years of Supreme 
Court precedent. 

Mr. GREEN. Mr. Olson, I must tell you, I objected to the hearing 
at the genesis of the hearing. I still object to the hearing. I think 
it is entirely inappropriate that you would be here, notwith-
standing your storied history, notwithstanding all of the good that 
you have done, that you would be here representing a client who 
has litigation that is pending before a Federal court. 

The Congress of the United States should not be in the business 
of providing oversight to courts. We shouldn’t take up these causes 
before they have been litigated. I think that what you are doing is 
a disservice. It is really a disservice to this country in the sense 
that we are creating this precedent. And if it has been done before, 
it shouldn’t have been done then. I don’t agree with this. 

And if your client, Mr. Olson, is 100 percent right, what we are 
doing today is 100 percent wrong. We ought not have lawyers bring 
their cases, unless we are going to now have every lawyer, every 
lawyer can petition Congress, has a case pending in Federal court, 
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let’s have my case heard before some subcommittee in Congress. I 
think it is entirely inappropriate for this to occur. 

And my hope is, Mr. Olson, that when this case is finalized, that 
at some point you and I can have an additional discussion about 
this, because I believe that this is an appropriate thing for us to 
do, to talk about how we can prevent this from happening again. 

With that said, I know that there may be a second round, so I 
will reserve my time for the second round. I yield back. 

Mr. OLSON. May I respond briefly? 
Mr. GREEN. I will yield time to you. 
Mr. OLSON. I understand your point of view entirely. I want to 

emphasize that I am here representing my own opinions, not rep-
resenting a client. These are my own views on separation of pow-
ers, issues that I have spoken and written about for 50 years. 

Mr. GREEN. Let me ask you this, Mr. Olson, so if you were rep-
resenting your client’s views today— 

Chairwoman WAGNER. The gentleman’s time has expired. 
Mr. GREEN. —you would find that unacceptable, if you were rep-

resenting your client’s views? 
Mr. OLSON. I am not here representing the client. 
Mr. GREEN. I understand you are not, but if you were— 
Chairwoman WAGNER. The gentleman’s time has expired. 
Mr. GREEN. —would you find that unacceptable? Mr. Olson finds 

unacceptable for what— 
Chairwoman WAGNER. The gentleman’s time has expired. 
It is now my pleasure to recognize a new member of our Over-

sight and Investigations Subcommittee, the gentleman from New 
York, Mr. Zeldin, for 5 minutes. 

Mr. ZELDIN. Thank you, Madam Chairwoman. 
The ranking member is criticizing Mr. Olson’s appearance here 

because he says it would give his client an unfair advantage, how-
ever, Ms. Gorod is also representing individuals in the PHH case. 

Ms. Gorod, I have some yes-or-no questions for you. First off, you 
represented the ranking member and other Members of Congress 
in proceedings before the D.C. Circuit in the PHH case. Correct? 

Ms. GOROD. That is right. I am here representing my own views. 
Mr. ZELDIN. And in those proceedings, you argued on behalf of 

the ranking member and other clients that the structure of the 
CFPB was constitutional. Correct? 

Ms. GOROD. Yes. 
Mr. ZELDIN. In fact, the essential premise of your legal argument 

for why your clients should be allowed to intervene in the PHH liti-
gation was a fear that with the inauguration of President Trump, 
only they would be positioned to adequately defend the constitu-
tionality of the structure of the CFPB. Correct? 

Ms. GOROD. Yes. I think it is important that this issue get full 
review by the courts. 

Mr. ZELDIN. And you also are the counsel for an amicus brief de-
fending the constitutionality of the CFPB submitted by 21 former 
and current Members of Congress, some of whom are here with us 
today, correct? 

Ms. GOROD. That is correct. 
Mr. ZELDIN. So to be clear, you are here today testifying that the 

CFPB structure is constitutional at the express invitation of some 
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of the very same Members for whom you are defending the con-
stitutionality of the CFPB structure before the D.C. Circuit. Cor-
rect? 

Ms. GOROD. That is right. That is an amicus brief, not a party 
in the litigation. 

Mr. ZELDIN. Ms. Gorod, I am concerned that in this narrow, and 
I would say fairly unique setting, your duty to zealously represent 
your clients could be seen to conflict with your ability to offer 
truthful testimony. Can you provide truthful testimony? 

Ms. GOROD. Yes. 
Mr. ZELDIN. It certainly appears that you are being paid to rep-

resent Members’ interests in court. Are you not representing their 
interests before the committee today? 

Ms. GOROD. I am not being paid by anyone to represent their in-
terest in court. We represent Members pro bono. 

Mr. ZELDIN. Okay. Are you being paid by your clients at all? How 
are you being compensated for your time? 

Ms. GOROD. I am part of a 501(c)(3) organization that is funded. 
Mr. ZELDIN. Did you consult with the ranking member or other 

members who are your clients or any of their staff regarding your 
testimony today? 

Ms. GOROD. Not in any specifics, no. 
Mr. ZELDIN. What was the conversation in generalities then with 

regards to your testimony today? 
Ms. GOROD. I am not sure I understand the question. 
Mr. ZELDIN. Okay. My question is, did you consult with the rank-

ing member, or other Members who are your clients, or any of their 
staff regarding your testimony today? 

Ms. GOROD. They knew that I was giving testimony. 
Mr. ZELDIN. Okay. But did you have—what were those consulta-

tions with regards to today’s testimony? 
Ms. GOROD. I don’t think there were any specifically about the 

testimony. 
Chairwoman WAGNER. Will the gentleman yield? 
Mr. ZELDIN. Yes, Madam Chairwoman. 
Chairwoman WAGNER. I thank the gentleman for yielding. 
Ms. Gorod, what is the role of government? 
Ms. GOROD. The role of government? 
Chairwoman WAGNER. Yes. A simple question. What is the role 

of government? 
Ms. GOROD. There are many roles of government. They include 

enacting laws to protect people and their individual liberties. It in-
cludes passing laws to prevent crime and to enforce those laws. I 
think it is not quite a simple question. 

Chairwoman WAGNER. The role of government, Ms. Gorod, is to 
protect and preserve the individual rights and freedoms of the peo-
ple, as laid out in our Constitution, liberties that are endowed by 
our Creator. 

I yield back to the gentleman. 
Mr. ZELDIN. Thank you, Madam Chairwoman. 
Ms. Gorod, what are your thoughts on listening to the ranking 

member giving Mr. Olson a difficult time, saying that there is an 
unfair advantage for his client, given the fact that you are also rep-
resenting individuals in the PHH case? 
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Ms. GOROD. I think there is a significant difference between a 
party in litigation and amici, and I understand the ranking mem-
ber’s concerns. I said my significant concern is with the substance 
of the testimony that has been given because I think it is incon-
sistent with the Constitution and with Supreme Court precedent. 

Mr. ZELDIN. Yes. I think it is incredibly hypocritical on the part 
of the ranking member to be giving Mr. Olson a hard time and al-
leging that his client is going to be given an unfair advantage while 
you are also representing individuals in the PHH case. You are in-
vited here to testify at this particular hearing. You appear on be-
half of current and former ranking members in the PHH case, in-
cluding Members who were here at this committee. 

I yield back. 
Chairwoman WAGNER. The gentleman yields back. 
This concludes our— 
Mr. GREEN. May I submit something for the record, with unani-

mous consent, Madam Chair? 
Chairwoman WAGNER. Yes, without objection, it is so ordered. 
Mr. GREEN. All right. I would like to place in the record an ami-

cus brief that is in support of the rehearing en banc; a statement 
from Americans for Financial Reform; a letter that is addressed to 
the Chair from the Center for American Progress. And indicate 
that the ranking member didn’t ask for the hearing. The ranking 
member responded to those who asked for the hearing. The rank-
ing member still disagrees with it. 

I yield back. 
Chairwoman WAGNER. Without objection, those items will be 

placed in the record. 
Again, I would like to thank our witnesses for their testimony 

today. 
And, Mr. Olson, I want to thank you, since your former wife was 

referred to today by the ranking member for her sacrifice on Sep-
tember 11th and her untimely death, sir. It pains me greatly as a 
friend of hers and as an American citizen. 

I thank you all for your testimony today. 
The Chair notes that some Members may have additional ques-

tions for this panel, which they may wish to submit in writing. 
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to these wit-
nesses and to place their responses in the record. Also, without ob-
jection, Members will have 5 legislative days to submit extraneous 
materials to the Chair for inclusion in the record. 

This hearing is now adjourned. 
[Whereupon, at 11:59 a.m., the hearing was adjourned.] 
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