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114TH CONGRESS REPT. 114–311 " ! HOUSE OF REPRESENTATIVES 1st Session Part 2 

AMENDING THE COMMODITY EXCHANGE ACT AND THE SECURITIES EX-
CHANGE ACT OF 1934 TO SPECIFY HOW CLEARING REQUIREMENTS 
APPLY TO CERTAIN AFFILIATE TRANSACTIONS, AND FOR OTHER PUR-
POSES 

NOVEMBER 16, 2015.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 

Mr. HENSARLING, from the Committee on Financial Services, 
submitted the following 

R E P O R T 

[To accompany H.R. 1317] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Financial Services, to whom was referred the 
bill (H.R. 1317) to amend the Commodity Exchange Act and the Se-
curities Exchange Act of 1934 to specify how clearing requirements 
apply to certain affiliate transactions, and for other purposes, hav-
ing considered the same, report favorably thereon with an amend-
ment and recommend that the bill as amended do pass. 

The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. TREATMENT OF AFFILIATE TRANSACTIONS. 

(a) COMMODITY EXCHANGE ACT AMENDMENT.—Section 2(h)(7)(D)(i) of the Com-
modity Exchange Act (7 U.S.C. 2(h)(7)(D)(i)) is amended to read as follows: 

‘‘(i) IN GENERAL.—An affiliate of a person that qualifies for an excep-
tion under subparagraph (A) (including affiliate entities predominantly 
engaged in providing financing for the purchase of the merchandise or 
manufactured goods of the person) may qualify for the exception only 
if the affiliate enters into the swap to hedge or mitigate the commercial 
risk of the person or other affiliate of the person that is not a financial 
entity, provided that if the hedge or mitigation of such commercial risk 
is addressed by entering into a swap with a swap dealer or major swap 
participant, an appropriate credit support measure or other mechanism 
must be utilized.’’. 

(b) SECURITIES EXCHANGE ACT OF 1934 AMENDMENT.—Section 3C(g)(4) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 78c–3(g)(4)) is amended to read as follows: 

(1) by redesignating subparagraph (C) as subparagraph (E); 
(2) by striking subparagraphs (A) and (B) and inserting the following: 

‘‘(A) IN GENERAL.—An affiliate of a person that qualifies for an exception 
under this subsection (including affiliate entities predominantly engaged in 
providing financing for the purchase of the merchandise or manufactured 
goods of the person) may qualify for the exception only if the affiliate— 
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‘‘(i) enters into the security-based swap to hedge or mitigate the com-
mercial risk of the person or other affiliate of the person that is not 
a financial entity, and the commercial risk that the affiliate is hedging 
or mitigating has been transferred to the affiliate; 

‘‘(ii) is directly and wholly-owned by another affiliate qualified for the 
exception under this paragraph or an entity that is not a financial enti-
ty; 

‘‘(iii) is not indirectly majority-owned by a financial entity; 
‘‘(iv) is not ultimately owned by a parent company that is a financial 

entity; and 
‘‘(v) does not provide any services, financial or otherwise, to any affil-

iate that is a nonbank financial company supervised by the Board of 
Governors (as defined under section 102 of the Financial Stability Act 
of 2010). 

‘‘(B) LIMITATION ON QUALIFYING AFFILIATES.—The exception in subpara-
graph (A) shall not apply if the affiliate is— 

‘‘(i) a swap dealer; 
‘‘(ii) a security-based swap dealer; 
‘‘(iii) a major swap participant; 
‘‘(iv) a major security-based swap participant; 
‘‘(v) a commodity pool; 
‘‘(vi) a bank holding company; 
‘‘(vii) a private fund, as defined in section 202(a) of the Investment 

Advisers Act of 1940 (15 U.S.C. 80-b-2(a)); 
‘‘(viii) an employee benefit plan or government plan, as defined in 

paragraphs (3) and (32) of section 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002); 

‘‘(ix) an insured depository institution; 
‘‘(x) a farm credit system institution; 
‘‘(xi) a credit union; 
‘‘(xii) a nonbank financial company supervised by the Board of Gov-

ernors (as defined under section 102 of the Financial Stability Act of 
2010); or 

‘‘(xiii) an entity engaged in the business of insurance and subject to 
capital requirements established by an insurance governmental author-
ity of a State, a territory of the United States, the District of Columbia, 
a country other than the United States, or a political subdivision of a 
country other than the United States that is engaged in the supervision 
of insurance companies under insurance law. 

‘‘(C) LIMITATION ON AFFILIATES’ AFFILIATES.—Unless the Commission de-
termines, by order, rule, or regulation, that it is in the public interest, the 
exception in subparagraph (A) shall not apply with respect to an affiliate 
if such affiliate is itself affiliated with— 

‘‘(i) a major security-based swap participant; 
‘‘(ii) a security-based swap dealer; 
‘‘(iii) a major swap participant; or 
‘‘(iv) a swap dealer. 

‘‘(D) CONDITIONS ON TRANSACTIONS.—With respect to an affiliate that 
qualifies for the exception in subparagraph (A)— 

‘‘(i) such affiliate may not enter into any security-based swap other 
than for the purpose of hedging or mitigating commercial risk; and 

‘‘(ii) neither such affiliate nor any person affiliated with such affiliate 
that is not a financial entity may enter into a security-based swap with 
or on behalf of any affiliate that is a financial entity or otherwise as-
sume, net, combine, or consolidate the risk of security-based swaps en-
tered into by any such financial entity, except one that is an affiliate 
that qualifies for the exception under subparagraph (A).’’; and 

(3) by adding at the end the following: 
‘‘(F) RISK MANAGEMENT PROGRAM.—Any security-based swap entered into 

by an affiliate that qualifies for the exception in subparagraph (A) shall be 
subject to a centralized risk management program of the affiliate, which is 
reasonably designed both to monitor and manage the risks associated with 
the security-based swap and to identify each of the affiliates on whose be-
half a security-based swap was entered into.’’. 

PURPOSE AND SUMMARY 

Introduced by Representative Moore, H.R. 1317, to amend the 
Commodity Exchange Act and the Securities Exchange Act of 1934 
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to specify how clearing requirements apply to certain affiliate 
transactions, and for other purposes, exempts certain swap and se-
curities-based swap transactions from certain requirements when 
such transactions are between parties that prepare their financial 
statements in combination with a parent company or an affiliate. 

BACKGROUND AND NEED FOR LEGISLATION 

H.R. 1317 exempts inter-affiliate swaps and security-based swap 
trades executed by the central treasury units of commercial end- 
users and their affiliates from many of the regulations prescribed 
by Title VII of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act. The bill excludes financial companies from this ex-
emption. Much of Title VII is designed to mitigate risks associated 
with so-called ‘‘market-facing’’ trades, in which a corporation exe-
cutes a derivatives transaction with an investment bank or other 
entity, which may be either a swap dealer or security-based swap 
dealer. Inter-affiliate swaps are swaps and security-based swaps 
executed between entities under common corporate ownership. 

H.R. 1317 requires that inter-affiliate swap trades be reported to 
a swap data repository and to the appropriate regulators. While 
H.R. 1317 does not exempt security-based swap trades of commer-
cial end-users from all of Title VII’s requirements, the bill does ex-
empt such transactions from the margin, capital, clearing and exe-
cution, and real-time reporting requirements of Title VII. H.R. 1317 
also prohibits affiliate transactions from being used as a factor in 
defining a security-based swap dealer or major security-based swap 
participant. 

Inter-affiliate swaps allow companies with multiple subsidiaries 
and affiliates to better manage risk by transferring the risk of their 
affiliates to a single affiliate and then executing swaps through 
that affiliate. Inter-affiliate swaps do not pose a systemic risk to 
the financial system because they do not create additional 
counterparty exposures or increase the interconnectedness between 
parties outside the corporate group. Currently, companies use 
inter-affiliate swaps to combine positions and centrally hedge risk 
by executing most or all of their external swaps or security-based 
swaps through a single or limited number of affiliates. 

Despite the significant differences between inter-affiliate swaps 
and swaps between unrelated parties, the Dodd-Frank Act treats 
these swaps the same, which increases the cost of hedging risk for 
end-users. Without relief, American companies face the prospect of 
having to post double margin on swap trades: once between swap 
trades with themselves, and then again when the trades are com-
bined and traded with an outside counterparty. Posting double 
margins on these transactions would unnecessarily tie up working 
capital that could otherwise be used to grow businesses and create 
jobs. In June 2011, the Office of the Comptroller of the Currency 
estimated that margin requirements under proposed margin rules 
could cost over $2 trillion, a cost that could increase substantially 
if regulators force affiliates to post margin on trades between them-
selves. 

At an April 29, 2015, Capital Markets and Government Spon-
sored Enterprises Subcommittee hearing, Mr. Thomas Deas, Vice 
President and Treasurer of FMC Corporation, testified in support 
of H.R. 1317, noting that: 
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Treasurers of non-financial end-users who operate CTUs 
[Central Treasury Units] that serve the risk-mitigating 
function of aggregating exposures on the books of a spe-
cial-purpose subsidiary within their corporate group, net-
ting the inter-affiliate exposures, and then entering into 
smaller derivatives with a bank or other swap dealer for 
the net amounts, could have to wind down those efficient 
units or meet burdensome new regulatory requirements 
that will be hard to justify. The alternative would be to re-
tain more risk. 

At the same hearing, Mr. Tom Quaadman, Vice President of the 
U.S. Chamber of Commerce’s Center for Capital Markets Competi-
tiveness, testified that ‘‘without this critical bipartisan language, 
end-users and consumers would face increased costs and companies 
may be forced to abandon proven and efficient methods for man-
aging their risks through CTUs. This language would not assist fi-
nancial companies and would not apply to speculative trades.’’ 

HEARINGS 

The Committee on Financial Services’ Subcommittee on Capital 
Markets and Government Sponsored Enterprises held a hearing ex-
amining matters relating to H.R. 1317 on April 29, 2015. 

COMMITTEE CONSIDERATION 

The Committee on Financial Services met in open session on 
July 28, 2015 and July 29, 2015, and ordered H.R. 1317 to be re-
ported favorably to the House as amended by a recorded vote of 57 
yeas to 0 nays (recorded vote no. FC–57), a quorum being present. 
An amended offered by Ms. Moore was agreed to by voice vote. 

COMMITTEE VOTES 

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion 
to report legislation and amendments thereto. The sole record vote 
in Committee was a motion by Chairman Hensarling to report the 
bill favorably to the House as amended. The motion was agreed to 
by a recorded vote of 57 yeas to 0 nays (Record vote no. FC–57), 
a quorum being present. 
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COMMITTEE OVERSIGHT FINDINGS 

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House 
of Representatives, the findings and recommendations of the com-
mittee based on oversight activities under clause 2(b)(1) of rule X 
of the Rules of the House of Representatives, are incorporated in 
the descriptive portions of this report. 

PERFORMANCE GOALS AND OBJECTIVES 

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House 
of Representatives, the Committee states that H.R. 1317 will facili-
tate the execution of swaps between entities under common cor-
porate ownership by limiting the application of certain require-
ments of Title VII of the Dodd-Frank Act. 

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX 
EXPENDITURES 

In compliance with clause 3(c)(2) of rule XIII of the Rules of the 
House of Representatives, the Committee adopts as its own the es-
timate of new budget authority, entitlement authority, or tax ex-
penditures or revenues contained in the cost estimate prepared by 
the Director of the Congressional Budget Office pursuant to section 
402 of the Congressional Budget Act of 1974. 

COMMITTEE COST ESTIMATE 

The Committee adopts as its own the cost estimate prepared by 
the Director of the Congressional Budget Office pursuant to section 
402 of the Congressional Budget Act of 1974. 

CONGRESSIONAL BUDGET OFFICE ESTIMATES 

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House 
of Representatives, the following is the cost estimate provided by 
the Congressional Budget Office pursuant to section 402 of the 
Congressional Budget Act of 1974: 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 
Washington, DC, September 11, 2015. 

Hon. JEB HENSARLING, 
Chairman, Committee on Financial Services, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 1317, a bill to amend the 
Commodity Exchange Act and the Securities Exchange Act of 1934 
to specify how clearing requirements apply to certain affiliate 
transactions, and for other purposes. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Susan Willie. 

Sincerely, 
KEITH HALL. 

Enclosure. 
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H.R. 1317—A bill to amend the Commodity Exchange Act and the 
Securities Exchange Act of 1934 to specify how clearing require-
ments apply to certain affiliate transactions, and for other pur-
poses 

H.R. 1317 would exempt certain swap and securities-based swap 
transactions from various requirements when those transactions 
are between parties that prepare their financial statements in com-
bination with a parent company or with an affiliate. (A swap is a 
contract that calls for an exchange of cash between two partici-
pants, based on an underlying rate or index or the performance of 
an asset.) The bill would broaden requirements that affiliate trans-
actions must meet in order to be eligible for exemptions, and ex-
pand the types of entities that would not be eligible for such ex-
emptions. 

The Commodity Futures Trading Commission (CFTC) and the 
Securities and Exchange Commission (SEC)—the agencies prin-
cipally authorized to regulate swaps—have finalized some but not 
all of the regulations related to swap transactions, that would be 
affected by H.R. 1317. Based on information from the two agencies, 
CBO estimates that incorporating the provisions of the bill at this 
point in the regulatory process would have a net discretionary cost 
of about $1 million, assuming appropriation of the necessary 
amounts, to amend the regulations that have already been final-
ized and to make appropriate changes in rules that are not yet 
final. 

The net discretionary cost of the bill would largely be attrib-
utable to the activities of the CFTC. CBO estimates that any 
change in discretionary spending for the SEC to implement the leg-
islation would be insignificant. Further, under current law, the 
SEC is authorized to collect fees sufficient to offset the cost of its 
annual appropriation each year. Therefore, we estimate that the 
net cost to the SEC would be negligible, assuming appropriation ac-
tions consistent with that authority. 

Enacting H.R. 1317 also would affect direct spending and reve-
nues; therefore, pay-as-you-go procedures apply. However, CBO es-
timates that those effects would not be significant. CBO expects 
that enacting H.R. 1317 would affect the workloads of the financial 
regulators (the Federal Reserve System, the Federal Deposit Insur-
ance Corporation, and the Office of the Comptroller of the Cur-
rency) because affiliate regulations being developed by those agen-
cies have not been finalized; however, we expect those effects to be 
small. 

H.R. 1317 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would 
not affect the budgets of state, local, or tribal governments. 

The CBO staff contact for this estimate is Susan Willie. The esti-
mate was approved by H. Samuel Papenfuss, Deputy Assistant Di-
rector for Budget Analysis. 

FEDERAL MANDATES STATEMENT 

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office 
pursuant to section 423 of the Unfunded Mandates reform Act. 
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ADVISORY COMMITTEE STATEMENT 

No advisory committees within the meaning of section 5(b) of the 
Federal Advisory Committee Act were created by this legislation. 

APPLICABILITY TO LEGISLATIVE BRANCH 

The Committee finds that the legislation does not relate to the 
terms and conditions of employment or access to public services or 
accommodations within the meaning of the section 102(b)(3) of the 
Congressional Accountability Act. 

EARMARK IDENTIFICATION 

H.R. 1317 does not contain any congressional earmarks, limited 
tax benefits, or limited tariff benefits as defined in clause 9 of rule 
XXI. 

DUPLICATION OF FEDERAL PROGRAMS 

Pursuant to section 3(g) of H. Res. 5, 114th Cong. (2015), the 
Committee states that no provision of H.R. 1317 establishes or re-
authorizes a program of the Federal Government known to be du-
plicative of another Federal program, a program that was included 
in any report from the Government Accountability Office to Con-
gress pursuant to section 21 of Public Law 111–139, or a program 
related to a program identified in the most recent Catalog of Fed-
eral Domestic Assistance. 

DISCLOSURE OF DIRECTED RULEMAKING 

Pursuant to section 3(k) of H. Res. 5, 114th Cong. (2015), the 
Committee states that H.R. 1317 contains no directed rulemaking. 

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION 

Section 1. Treatment of affiliate transactions 
This Section amends the Commodity Exchange Act and the Secu-

rities Exchange Act of 1934 to specify when a person is excepted 
from complying with certain requirements otherwise applicable to 
swaps transactions. 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic, 
and existing law in which no change is proposed is shown in 
roman): 

COMMODITY EXCHANGE ACT 

* * * * * * * 
SEC. 2. JURISDICTION OF COMMISSION; LIABILITY OF PRINCIPAL FOR 

ACT OF AGENT; COMMODITY FUTURES TRADING COMMIS-
SION; TRANSACTION IN INTERSTATE COMMERCE. 

(a) JURISDICTION OF COMMISSION; COMMODITY FUTURES TRADING 
COMMISSION.— 
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(1) JURISDICTION OF COMMISSION.— 
(A) IN GENERAL.—The Commission shall have exclusive 

jurisdiction, except to the extent otherwise provided in the 
Wall Street Transparency and Accountability Act of 2010 
(including an amendment made by that Act) and subpara-
graphs (C), (D), and (I) of this paragraph and subsections 
(c) and (f), with respect to accounts, agreements (including 
any transaction which is of the character of, or is com-
monly known to the trade as, an ‘‘option’’, ‘‘privilege’’, ‘‘in-
demnity’’, ‘‘bid’’, ‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guaranty’’, 
or ‘‘decline guaranty’’), and transactions involving swaps or 
contracts of sale of a commodity for future delivery (includ-
ing significant price discovery contracts), traded or exe-
cuted on a contract market designated pursuant to section 
5 or a swap execution facility pursuant to section 5h or 
any other board of trade, exchange, or market, and trans-
actions subject to regulation by the Commission pursuant 
to section 19 of this Act. Except as hereinabove provided, 
nothing contained in this section shall (I) supersede or 
limit the jurisdiction at any time conferred on the Securi-
ties and Exchange Commission or other regulatory au-
thorities under the laws of the United States or of any 
State, or (II) restrict the Securities and Exchange Commis-
sion and such other authorities from carrying out their du-
ties and responsibilities in accordance with such laws. 
Nothing in this section shall supersede or limit the juris-
diction conferred on courts of the United States or any 
State. 

(B) LIABILITY OF PRINCIPAL FOR ACT OF AGENT.—The act, 
omission, or failure of any official, agent, or other person 
acting for any individual, association, partnership, corpora-
tion, or trust within the scope of his employment or office 
shall be deemed the act, omission, or failure of such indi-
vidual, association, partnership, corporation, or trust, as 
well as of such official, agent, or other person. 

(C) Notwithstanding any other provision of law— 
(i)(I) Except as provided in subclause (II), this Act shall not 

apply to and the Commission shall have no jurisdiction to des-
ignate a board of trade as a contract market for any trans-
action whereby any party to such transaction acquires any put, 
call, or other option on one or more securities (as defined in 
section 2(1) of the Securities Act of 1933 or section 3(a)(10) of 
the Securities Exchange Act of 1934 on the date of enactment 
of the Futures Trading Act of 1982), including any group or 
index of such securities, or any interest therein or based on the 
value thereof. 

(II) This Act shall apply to and the Commission shall 
have jurisdiction with respect to accounts, agreements, and 
transactions involving, and may permit the listing for trad-
ing pursuant to section 5c(c) of, a put, call, or other option 
on 1 or more securities (as defined in section 2(a)(1) of the 
Securities Act of 1933 or section 3(a)(10) of the Securities 
Exchange Act of 1934 on the date of enactment of the Fu-
tures Trading Act of 1982), including any group or index 
of such securities, or any interest therein or based on the 
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value thereof, that is exempted by the Securities and Ex-
change Commission pursuant to section 36(a)(1) of the Se-
curities Exchange Act of 1934 with the condition that the 
Commission exercise concurrent jurisdiction over such put, 
call, or other option; provided, however, that nothing in 
this paragraph shall be construed to affect the jurisdiction 
and authority of the Securities and Exchange Commission 
over such put, call, or other option. 

(ii) This Act shall apply to and the Commission shall have 
exclusive jurisdiction with respect to accounts, agreements (in-
cluding any transaction which is of the character of, or is com-
monly known to the trade as, an ‘‘option’’, ‘‘privilege’’, ‘‘indem-
nity’’, ‘‘bid’’, ‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guaranty’’, or ‘‘de-
cline guaranty’’) and transactions involving, and may designate 
a board of trade as a contract market in, or register a deriva-
tives transaction execution facility that trades or executes, con-
tracts of sale (or options on such contracts) for future delivery 
of a group or index of securities (or any interest therein or 
based upon the value thereof): Provided, however, That no 
board of trade shall be designated as a contract market with 
respect to any such contracts of sale (or options on such con-
tracts) for future delivery, and no derivatives transaction exe-
cution facility shall trade or execute such contracts of sale (or 
options on such contracts) for future delivery, unless the board 
of trade or the derivatives transaction execution facility, and 
the applicable contract, meet the following minimum require-
ments: 

(I) Settlement of or delivery on such contract (or option 
on such contract) shall be effected in cash or by means 
other than the transfer or receipt of any security, except 
an exempted security under section 3 of the Securities Act 
of 1933 or section 3(a)(12) of the Securities Exchange Act 
of 1934 as in effect on the date of enactment of the Fu-
tures Trading Act of 1982 (other than any municipal secu-
rity, as defined in section 3(a)(29) of the Securities Ex-
change Act of 1934 on the date of enactment of the Fu-
tures Trading Act of 1982); 

(II) Trading in such contract (or option on such contract) 
shall not be readily susceptible to manipulation of the 
price of such contract (or option on such contract), nor to 
causing or being used in the manipulation of the price of 
any underlying security, option on such security or option 
on a group or index including such securities; and 

(III) Such group or index of securities shall not con-
stitute a narrow-based security index. 

(iii) If, in its discretion, the Commission determines that a 
stock index futures contract, notwithstanding its conformance 
with the requirements in clause (ii) of this subparagraph, can 
reasonably be used as a surrogate for trading a security (in-
cluding a security futures product), it may, by order, require 
such contract and any option thereon be traded and regulated 
as security futures products as defined in section 3(a)(56) of 
the Securities Exchange Act of 1934 and section 1a of this Act 
subject to all rules and regulations applicable to security fu-
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tures products under this Act and the securities laws as de-
fined in section 3(a)(47) of the Securities Exchange Act of 1934. 

(iv) No person shall offer to enter into, enter into, or confirm 
the execution of any contract of sale (or option on such con-
tract) for future delivery of any security, or interest therein or 
based on the value thereof, except an exempted security under 
or section 3(a)(12) of the Securities Exchange Act of 1934 as in 
effect on the date of enactment of the Futures Trading Act of 
1982 (other than any municipal security as defined in section 
3(a)(29) of the Securities Exchange Act of 1934 on the date of 
enactment of the Futures Trading Act of 1982), or except as 
provided in clause (ii) of this subparagraph or subparagraph 
(D), any group or index of such securities or any interest there-
in or based on the value thereof. 

(v)(I) Notwithstanding any other provision of this Act, any 
contract market in a stock index futures contract (or option 
thereon) other than a security futures product, or any deriva-
tives transaction execution facility on which such contract or 
option is traded, shall file with the Board of Governors of the 
Federal Reserve System any rule establishing or changing the 
levels of margin (initial and maintenance) for such stock index 
futures contract (or option thereon) other than security futures 
products. 

(II) The Board may at any time request any contract market 
or derivatives transaction execution facility to set the margin 
for any stock index futures contract (or option thereon), other 
than for any security futures product, at such levels as the 
Board in its judgment determines are appropriate to preserve 
the financial integrity of the contract market or derivatives 
transaction execution facility, or its clearing system, or to pre-
vent systemic risk. If the contract market or derivatives trans-
action execution facility fails to do so within the time specified 
by the Board in its request, the Board may direct the contract 
market or derivatives transaction execution facility to alter or 
supplement the rules of the contract market or derivatives 
transaction execution facility as specified in the request. 

(III) Subject to such conditions as the Board may determine, 
the Board may delegate any or all of its authority, relating to 
margin for any stock index futures contract (or option thereon), 
other than security futures products, under this clause to the 
Commission. 

(IV) It shall be unlawful for any futures commission mer-
chant to, directly or indirectly, extend or maintain credit to or 
for, or collect margin from any customer on any security fu-
tures product unless such activities comply with the regula-
tions prescribed pursuant to section 7(c)(2)(B) of the Securities 
Exchange Act of 1934. 

(V) Nothing in this clause shall supersede or limit the au-
thority granted to the Commission in section 8a(9) to direct a 
contract market or registered derivatives transaction execution 
facility, on finding an emergency to exist, to raise temporary 
margin levels on any futures contract, or option on the contract 
covered by this clause, or on any security futures product. 

(VI) Any action taken by the Board, or by the Commission 
acting under the delegation of authority under subclause III, 
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under this clause directing a contract market to alter or sup-
plement a contract market rule shall be subject to review only 
in the Court of Appeals where the party seeking review resides 
or has its principal place of business, or in the United States 
Court of Appeals for the District of Columbia Circuit. The re-
view shall be based on the examination of all information be-
fore the Board or the Commission, as the case may be, at the 
time the determination was made. The court reviewing the ac-
tion of the Board or the Commission shall not enter a stay or 
order of mandamus unless the court has determined, after no-
tice and a hearing before a panel of the court, that the agency 
action complained of was arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law. 

(D)(i) Notwithstanding any other provision of this Act, the Secu-
rities and Exchange Commission shall have jurisdiction and au-
thority over security futures as defined in section 3(a)(55) of the Se-
curities Exchange Act of 1934, section 2(a)(16) of the Securities Act 
of 1933, section 2(a)(52) of the Investment Company Act of 1940, 
and section 202(a)(27) of the Investment Advisers Act of 1940, op-
tions on security futures, and persons effecting transactions in se-
curity futures and options thereon, and this Act shall apply to and 
the Commission shall have jurisdiction with respect to accounts, 
agreements (including any transaction which is of the character of, 
or is commonly known to the trade as, an ‘‘option’’, ‘‘privilege’’, ‘‘in-
demnity’’, ‘‘bid’’, ‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guaranty’’, or ‘‘de-
cline guaranty’’), contracts, and transactions involving, and may 
designate a board of trade as a contract market in, or register a 
derivatives transaction execution facility that trades or executes, a 
security futures product as defined in section 1a of this Act: Pro-
vided, however, That, except as provided in clause (vi) of this sub-
paragraph, no board of trade shall be designated as a contract mar-
ket with respect to, or registered as a derivatives transaction exe-
cution facility for, any such contracts of sale for future delivery un-
less the board of trade and the applicable contract meet the fol-
lowing criteria: 

(I) Except as otherwise provided in a rule, regulation, or 
order issued pursuant to clause (v) of this subparagraph, any 
security underlying the security future, including each compo-
nent security of a narrow-based security index, is registered 
pursuant to section 12 of the Securities Exchange Act of 1934. 

(II) If the security futures product is not cash settled, the 
board of trade on which the security futures product is traded 
has arrangements in place with a clearing agency registered 
pursuant to section 17A of the Securities Exchange Act of 1934 
for the payment and delivery of the securities underlying the 
security futures product. 

(III) Except as otherwise provided in a rule, regulation, or 
order issued pursuant to clause (v) of this subparagraph, the 
security future is based upon common stock and such other eq-
uity securities as the Commission and the Securities and Ex-
change Commission jointly determine appropriate. 

(IV) The security futures product is cleared by a clearing 
agency that has in place provisions for linked and coordinated 
clearing with other clearing agencies that clear security futures 
products, which permits the security futures product to be pur-
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chased on a designated contract market, registered derivatives 
transaction execution facility, national securities exchange reg-
istered under section 6(a) of the Securities Exchange Act of 
1934, or national securities association registered pursuant to 
section 15A(a) of the Securities Exchange Act of 1934 and off-
set on another designated contract market, registered deriva-
tives transaction execution facility, national securities ex-
change registered under section 6(a) of the Securities Exchange 
Act of 1934, or national securities association registered pursu-
ant to section 15A(a) of the Securities Exchange Act of 1934. 

(V) Only futures commission merchants, introducing brokers, 
commodity trading advisors, commodity pool operators or asso-
ciated persons subject to suitability rules comparable to those 
of a national securities association registered pursuant to sec-
tion 15A(a) of the Securities Exchange Act of 1934 solicit, ac-
cept any order for, or otherwise deal in any transaction in or 
in connection with the security futures product. 

(VI) The security futures product is subject to a prohibition 
against dual trading in section 4j of this Act and the rules and 
regulations thereunder or the provisions of section 11(a) of the 
Securities Exchange Act of 1934 and the rules and regulations 
thereunder, except to the extent otherwise permitted under the 
Securities Exchange Act of 1934 and the rules and regulations 
thereunder. 

(VII) Trading in the security futures product is not readily 
susceptible to manipulation of the price of such security fu-
tures product, nor to causing or being used in the manipulation 
of the price of any underlying security, option on such security, 
or option on a group or index including such securities; 

(VIII) The board of trade on which the security futures prod-
uct is traded has procedures in place for coordinated surveil-
lance among such board of trade, any market on which any se-
curity underlying the security futures product is traded, and 
other markets on which any related security is traded to detect 
manipulation and insider trading, except that, if the board of 
trade is an alternative trading system, a national securities as-
sociation registered pursuant to section 15A(a) of the Securities 
Exchange Act of 1934 or national securities exchange reg-
istered pursuant to section 6(a) of the Securities Exchange Act 
of 1934 of which such alternative trading system is a member 
has in place such procedures. 

(IX) The board of trade on which the security futures product 
is traded has in place audit trails necessary or appropriate to 
facilitate the coordinated surveillance required in subclause 
(VIII), except that, if the board of trade is an alternative trad-
ing system, a national securities association registered pursu-
ant to section 15A(a) of the Securities Exchange Act of 1934 or 
national securities exchange registered pursuant to section 6(a) 
of the Securities Exchange Act of 1934 of which such alter-
native trading system is a member has rules to require such 
audit trails. 

(X) The board of trade on which the security futures product 
is traded has in place procedures to coordinate trading halts 
between such board of trade and markets on which any secu-
rity underlying the security futures product is traded and other 

VerDate Sep 11 2014 05:26 Nov 18, 2015 Jkt 059006 PO 00000 Frm 00013 Fmt 6659 Sfmt 6602 E:\HR\OC\HR311P2.XXX HR311P2em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



14 

markets on which any related security is traded, except that, 
if the board of trade is an alternative trading system, a na-
tional securities association registered pursuant to section 
15A(a) of the Securities Exchange Act of 1934 or national secu-
rities exchange registered pursuant to section 6(a) of the Secu-
rities Exchange Act of 1934 of which such alternative trading 
system is a member has rules to require such coordinated trad-
ing halts. 

(XI) The margin requirements for a security futures product 
comply with the regulations prescribed pursuant to section 
7(c)(2)(B) of the Securities Exchange Act of 1934, except that 
nothing in this subclause shall be construed to prevent a board 
of trade from requiring higher margin levels for a security fu-
tures product when it deems such action to be necessary or ap-
propriate. 

(ii) It shall be unlawful for any person to offer, to enter into, to 
execute, to confirm the execution of, or to conduct any office or 
business anywhere in the United States, its territories or posses-
sions, for the purpose of soliciting, or accepting any order for, or 
otherwise dealing in, any transaction in, or in connection with, a 
security futures product unless— 

(I) the transaction is conducted on or subject to the rules of 
a board of trade that— 

(aa) has been designated by the Commission as a con-
tract market in such security futures product; or 

(bb) is a registered derivatives transaction execution fa-
cility for the security futures product that has provided a 
certification with respect to the security futures product 
pursuant to clause (vii); 

(II) the contract is executed or consummated by, through, or 
with a member of the contract market or registered derivatives 
transaction execution facility; and 

(III) the security futures product is evidenced by a record in 
writing which shows the date, the parties to such security fu-
tures product and their addresses, the property covered, and 
its price, and each contract market member or registered de-
rivatives transaction execution facility member shall keep the 
record for a period of 3 years from the date of the transaction, 
or for a longer period if the Commission so directs, which 
record shall at all times be open to the inspection of any duly 
authorized representative of the Commission. 

(iii)(I) Except as provided in subclause (II) but notwithstanding 
any other provision of this Act, no person shall offer to enter into, 
enter into, or confirm the execution of any option on a security fu-
ture. 

(II) After 3 years after the date of the enactment of the Com-
modity Futures Modernization Act of 2000, the Commission and 
the Securities and Exchange Commission may by order jointly de-
termine to permit trading of options on any security future author-
ized to be traded under the provisions of this Act and the Securities 
Exchange Act of 1934. 

(iv)(I) All relevant records of a futures commission merchant or 
introducing broker registered pursuant to section 4f(a)(2), floor 
broker or floor trader exempt from registration pursuant to section 
4f(a)(3), associated person exempt from registration pursuant to 
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section 4k(6), or board of trade designated as a contract market in 
a security futures product pursuant to section 5f shall be subject 
to such reasonable periodic or special examinations by representa-
tives of the Commission as the Commission deems necessary or ap-
propriate in the public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of this Act, and the Com-
mission, before conducting any such examination, shall give notice 
to the Securities and Exchange Commission of the proposed exam-
ination and consult with the Securities and Exchange Commission 
concerning the feasibility and desirability of coordinating the exam-
ination with examinations conducted by the Securities and Ex-
change Commission in order to avoid unnecessary regulatory dupli-
cation or undue regulatory burdens for the registrant or board of 
trade. 

(II) The Commission shall notify the Securities and Exchange 
Commission of any examination conducted of any futures commis-
sion merchant or introducing broker registered pursuant to section 
4f(a)(2), floor broker or floor trader exempt from registration pursu-
ant to section 4f(a)(3), associated person exempt from registration 
pursuant to section 4k(6), or board of trade designated as a con-
tract market in a security futures product pursuant to section 5f, 
and, upon request, furnish to the Securities and Exchange Commis-
sion any examination report and data supplied to or prepared by 
the Commission in connection with the examination. 

(III) Before conducting an examination under subclause (I), the 
Commission shall use the reports of examinations, unless the infor-
mation sought is unavailable in the reports, of any futures commis-
sion merchant or introducing broker registered pursuant to section 
4f(a)(2), floor broker or floor trader exempt from registration pursu-
ant to section 4f(a)(3), associated person exempt from registration 
pursuant to section 4k(6), or board of trade designated as a con-
tract market in a security futures product pursuant to section 5f 
that is made by the Securities and Exchange Commission, a na-
tional securities association registered pursuant to section 15A(a) 
of the Securities Exchange Act of 1934 (15 U.S.C. 78o–3(a)), or a 
national securities exchange registered pursuant to section 6(a) of 
the Securities Exchange Act of 1934 (15 U.S.C. 78f(a)). 

(IV) Any records required under this subsection for a futures 
commission merchant or introducing broker registered pursuant to 
section 4f(a)(2), floor broker or floor trader exempt from registra-
tion pursuant to section 4f(a)(3), associated person exempt from 
registration pursuant to section 4k(6), or board of trade designated 
as a contract market in a security futures product pursuant to sec-
tion 5f, shall be limited to records with respect to accounts, agree-
ments, contracts, and transactions involving security futures prod-
ucts. 

(v)(I) The Commission and the Securities and Exchange Commis-
sion, by rule, regulation, or order, may jointly modify the criteria 
specified in subclause (I) or (III) of clause (i), including the trading 
of security futures based on securities other than equity securities, 
to the extent such modification fosters the development of fair and 
orderly markets in security futures products, is necessary or appro-
priate in the public interest, and is consistent with the protection 
of investors. 
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(II) The Commission and the Securities and Exchange Commis-
sion, by order, may jointly exempt any person from compliance 
with the criterion specified in clause (i)(IV) to the extent such ex-
emption fosters the development of fair and orderly markets in se-
curity futures products, is necessary or appropriate in the public 
interest, and is consistent with the protection of investors. 

(vi)(I) Notwithstanding clauses (i) and (vii), until the compliance 
date, a board of trade shall not be required to meet the criterion 
specified in clause (i)(IV). 

(II) The Commission and the Securities and Exchange Commis-
sion shall jointly publish in the Federal Register a notice of the 
compliance date no later than 165 days before the compliance date. 

(III) For purposes of this clause, the term ‘‘compliance date’’ 
means the later of— 

(aa) 180 days after the end of the first full calendar month 
period in which the average aggregate comparable share vol-
ume for all security futures products based on single equity se-
curities traded on all designated contract markets and reg-
istered derivatives transaction execution facilities equals or ex-
ceeds 10 percent of the average aggregate comparable share 
volume of options on single equity securities traded on all na-
tional securities exchanges registered pursuant to section 6(a) 
of the Securities Exchange Act of 1934 and any national securi-
ties associations registered pursuant to section 15A(a) of such 
Act; or 

(bb) 2 years after the date on which trading in any security 
futures product commences under this Act. 

(vii) It shall be unlawful for a board of trade to trade or execute 
a security futures product unless the board of trade has provided 
the Commission with a certification that the specific security fu-
tures product and the board of trade, as applicable, meet the cri-
teria specified in subclauses (I) through (XI) of clause (i), except as 
otherwise provided in clause (vi). 

(E)(i) To the extent necessary or appropriate in the public inter-
est, to promote fair competition, and consistent with promotion of 
market efficiency, innovation, and expansion of investment oppor-
tunities, the protection of investors, and the maintenance of fair 
and orderly markets, the Commission and the Securities and Ex-
change Commission shall jointly issue such rules, regulations, or 
orders as are necessary and appropriate to permit the offer and 
sale of a security futures product traded on or subject to the rules 
of a foreign board of trade to United States persons. 

(ii) The rules, regulations, or orders adopted under clause (i) 
shall take into account, as appropriate, the nature and size of the 
markets that the securities underlying the security futures product 
reflects. 

(F)(i) Nothing in this Act is intended to prohibit a futures com-
mission merchant from carrying security futures products traded 
on or subject to the rules of a foreign board of trade in the accounts 
of persons located outside of the United States. 

(ii) Nothing in this Act is intended to prohibit any eligible con-
tract participant located in the United States from purchasing or 
carrying securities futures products traded on or subject to the 
rules of a foreign board of trade, exchange, or market to the same 
extent such person may be authorized to purchase or carry other 
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securities traded on a foreign board of trade, exchange, or market 
so long as any underlying security for such security futures prod-
ucts is traded principally on, by, or through any exchange or mar-
ket located outside the United States. 

(G)(i) Nothing in this paragraph shall limit the jurisdic-
tion conferred on the Securities and Exchange Commission 
by the Wall Street Transparency and Accountability Act of 
2010 with regard to security-based swap agreements as de-
fined pursuant to section 3(a)(78) of the Securities Ex-
change Act of 1934, and security-based swaps. 

(ii) In addition to the authority of the Securities and Ex-
change Commission described in clause (i), nothing in this 
subparagraph shall limit or affect any statutory authority 
of the Commission with respect to an agreement, contract, 
or transaction described in clause (i). 

(H) Notwithstanding any other provision of law, the 
Wall Street Transparency and Accountability Act of 2010 
shall not apply to, and the Commodity Futures Trading 
Commission shall have no jurisdiction under such Act (or 
any amendments to the Commodity Exchange Act made by 
such Act) with respect to, any security other than a secu-
rity-based swap. 

(I)(i) Nothing in this Act shall limit or affect any statu-
tory authority of the Federal Energy Regulatory Commis-
sion or a State regulatory authority (as defined in section 
3(21) of the Federal Power Act (16 U.S.C. 796(21)) with re-
spect to an agreement, contract, or transaction that is en-
tered into pursuant to a tariff or rate schedule approved 
by the Federal Energy Regulatory Commission or a State 
regulatory authority and is— 

(I) not executed, traded, or cleared on a registered 
entity or trading facility; or 

(II) executed, traded, or cleared on a registered enti-
ty or trading facility owned or operated by a regional 
transmission organization or independent system oper-
ator. 

(ii) In addition to the authority of the Federal Energy 
Regulatory Commission or a State regulatory authority de-
scribed in clause (i), nothing in this subparagraph shall 
limit or affect— 

(I) any statutory authority of the Commission with 
respect to an agreement, contract, or transaction de-
scribed in clause (i); or 

(II) the jurisdiction of the Commission under sub-
paragraph (A) with respect to an agreement, contract, 
or transaction that is executed, traded, or cleared on 
a registered entity or trading facility that is not owned 
or operated by a regional transmission organization or 
independent system operator (as defined by sections 
3(27) and (28) of the Federal Power Act (16 U.S.C. 
796(27), 796(28)). 

(2)(A) There is hereby established, as an independent agency 
of the United States Government, a Commodity Futures Trad-
ing Commission. The Commission shall be composed of five 
Commissioners who shall be appointed by the President, by 
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and with the advice and consent of the Senate. In nominating 
persons for appointment, the President shall— 

(i) select persons who shall each have demonstrated 
knowledge in futures trading or its regulation, or the pro-
duction, merchandising, processing or distribution of one 
or more of the commodities or other goods and articles, 
services, rights, and interests covered by this Act; and 

(ii) seek to ensure that the demonstrated knowledge of 
the Commissioners is balanced with respect to such areas. 

Not more than three of the members of the Commission shall 
be members of the same political party. Each Commissioner 
shall hold office for a term of five years and until his successor 
is appointed and has qualified, except that he shall not so con-
tinue to serve beyond the expiration of the next session of Con-
gress subsequent to the expiration of said fixed term of office, 
and except (i) any Commissioner appointed to fill a vacancy oc-
curring prior to the expiration of the term for which his prede-
cessor was appointed shall be appointed for the remainder of 
such term, and (ii) the terms of office of the Commissioners 
first taking office after the enactment of this paragraph shall 
expire as designated by the President at the time of nomina-
tion, one at the end of one year, one at the end of two years, 
one at the end of three years, one at the end of four years, and 
one at the end of five years. 

(B) The President shall appoint, by and with the advice and 
consent of the Senate, a member of the Commission as Chair-
man, who shall serve as Chairman at the pleasure of the Presi-
dent. An individual may be appointed as Chairman at the 
same time that person is appointed as a Commissioner. The 
Chairman shall be the chief administrative officer of the Com-
mission and shall preside at hearings before the Commission. 
At any time, the President may appoint, by and with the ad-
vice and consent of the Senate, a different Chairman, and the 
Commissioner previously appointed as Chairman may complete 
that Commissioner’s term as a Commissioner. 

(3) A vacancy in the Commission shall not impair the right 
of the remaining Commissioners to exercise all the powers of 
the Commission. 

(4) The Commission shall have a General Counsel, who shall 
be appointed by the Commission and serve at the pleasure of 
the Commission. The General Counsel shall report directly to 
the Commission and serve as its legal advisor. The Commis-
sion shall appoint such other attorneys as may be necessary, 
in the opinion of the Commission, to assist the General Coun-
sel, represent the Commission in all disciplinary proceedings 
pending before it, represent the Commission in courts of law 
whenever appropriate, assist the Department of Justice in han-
dling litigation concerning the Commission in courts of law, 
and perform such other legal duties and functions as the Com-
mission may direct. 

(5) The Commission shall have an Executive Director, who 
shall be appointed by the Commission and serve at the pleas-
ure of the Commission. The Executive Director shall report di-
rectly to the Commission and perform such functions and du-
ties as the Commission may prescribe. 
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(6)(A) Except as otherwise provided in this paragraph and in 
paragraphs (4) and (5) of this subsection, the executive and ad-
ministrative functions of the Commission, including functions 
of the Commission with respect to the appointment and super-
vision of personnel employed under the Commission, the dis-
tribution of business among such personnel and among admin-
istrative units of the Commission, and the use and expenditure 
of funds, according to budget categories, plans, programs, and 
priorities established and approved by the Commission, shall 
be exercised solely by the Chairman. 

(B) In carrying out any of his functions under the provisions 
of this paragraph, the Chairman shall be governed by general 
policies, plans, priorities, and budgets approved by the Com-
mission and by such regulatory decisions, findings, and deter-
minations as the Commission may by law be authorized to 
make. 

(C) The appointment by the Chairman of the heads of major 
administrative units under the Commission shall be subject to 
the approval of the Commission. 

(D) Personnel employed regularly and full time in the imme-
diate offices of Commissioners other than the Chairman shall 
not be affected by the provisions of this paragraph. 

(E) There are hereby reserved to the Commission its func-
tions with respect to revising budget estimates and with re-
spect to determining the distribution of appropriated funds ac-
cording to major programs and purposes. 

(F) The Chairman may from time to time make such provi-
sions as he shall deem appropriate authorizing the perform-
ance by any officer, employee, or administrative unit under his 
jurisdiction of any functions of the Chairman under this para-
graph. 

(7) APPOINTMENT AND COMPENSATION.— 
(A) IN GENERAL.—The Commission may appoint and fix 

the compensation of such officers, attorneys, economists, 
examiners, and other employees as may be necessary for 
carrying out the functions of the Commission under this 
Act. 

(B) RATES OF PAY.—Rates of basic pay for all employees 
of the Commission may be set and adjusted by the Com-
mission without regard to chapter 51 or subchapter III of 
chapter 53 of title 5, United States Code. 

(C) COMPARABILITY.— 
(i) IN GENERAL.—The Commission may provide addi-

tional compensation and benefits to employees of the 
Commission if the same type of compensation or bene-
fits are provided by any agency referred to in section 
1206(a) of the Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989 (12 U.S.C. 1833b(a)) or 
could be provided by such an agency under applicable 
provisions of law (including rules and regulations). 

(ii) CONSULTATION.—In setting and adjusting the 
total amount of compensation and benefits for employ-
ees, the Commission shall consult with, and seek to 
maintain comparability with, the agencies referred to 
in section 1206(a) of the Financial Institutions Reform, 
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Recovery, and Enforcement Act of 1989 (12 U.S.C. 
1833b(a)). 

(8) No Commissioner or employee of the Commission shall 
accept employment or compensation from any person, ex-
change, or clearinghouse subject to regulation by the Commis-
sion under this Act during his term of office, nor shall he par-
ticipate, directly or indirectly, in any registered entity oper-
ations or transactions of a character subject to regulation by 
the Commission. 

(9)(A) The Commission shall, in cooperation with the Sec-
retary of Agriculture, maintain a liaison between the Commis-
sion and the Department of Agriculture. The Secretary shall 
take such steps as may be necessary to enable the Commission 
to obtain information and utilize such services and facilities of 
the Department of Agriculture as may be necessary in order to 
maintain effectively such liaison. In addition, the Secretary 
shall appoint a liaison officer, who shall be an employee of the 
Office of the Secretary, for the purpose of maintaining a liaison 
between the Department of Agriculture and the Commission. 
The Commission shall furnish such liaison officer appropriate 
office space within the offices of the Commission and shall 
allow such liaison officer to attend and observe all delibera-
tions and proceedings of the Commission. 

(B)(i) The Commission shall maintain communications with 
the Department of the Treasury, the Board of Governors of the 
Federal Reserve System, and the Securities and Exchange 
Commission for the purpose of keeping such agencies fully in-
formed of Commission activities that relate to the responsibil-
ities of those agencies, for the purpose of seeking the views of 
those agencies on such activities, and for considering the rela-
tionships between the volume and nature of investment and 
trading in contracts of sale of a commodity for future delivery 
and in securities and financial instruments under the jurisdic-
tion of such agencies. 

(ii) When a board of trade applies for designation or registra-
tion as a contract market or derivatives transaction execution 
facility involving transactions for future delivery of any secu-
rity issued or guaranteed by the United States or any agency 
thereof, the Commission shall promptly deliver a copy of such 
application to the Department of the Treasury and the Board 
of Governors of the Federal Reserve System. The Commission 
may not designate or register a board of trade as a contract 
market or derivatives transaction execution facility based on 
such application until forty-five days after the date the Com-
mission delivers the application to such agencies or until the 
Commission receives comments from each of such agencies on 
the application, whichever period is shorter. Any comments re-
ceived by the Commission from such agencies shall be included 
as part of the public record of the Commission’s designation 
proceeding. In designating, registering, or refusing, sus-
pending, or revoking the designation or registration of, a board 
of trade as a contract market or derivatives transaction execu-
tion facility involving transactions for future delivery referred 
to in this clause or in considering any possible action under 
this Act (including without limitation emergency action under 
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section 8a(9)) with respect to such transactions, the Commis-
sion shall take into consideration all comments it receives from 
the Department of the Treasury and the Board of Governors of 
the Federal Reserve System and shall consider the effect that 
any such designation, registration, suspension, revocation, or 
action may have on the debt financing requirements of the 
United States Government and the continued efficiency and in-
tegrity of the underlying market for government securities. 

(iii) The provisions of this subparagraph shall not create any 
rights, liabilities, or obligations upon which actions may be 
brought against the Commission. 

(10)(A) Whenever the Commission submits any budget esti-
mate or request to the President or the Office of Management 
and Budget, it shall concurrently transmit copies of that esti-
mate or request to the House and Senate Appropriations Com-
mittees and the House Committee on Agriculture and the Sen-
ate Committee on Agriculture, Nutrition, and Forestry. 

(B) Whenever the Commission transmits any legislative rec-
ommendations, or testimony, or comments on legislation to the 
President or the Office of Management and Budget, it shall 
concurrently transmit copies thereof to the House Committee 
on Agriculture and the Senate Committee on Agriculture, Nu-
trition, and Forestry. No officer or agency of the United States 
shall have any authority to require the Commission to submit 
its legislative recommendations, or testimony, or comments on 
legislation to any officer or agency of the United States for ap-
proval, comments, or review, prior to the submission of such 
recommendations, testimony, or comments to the Congress. In 
instances in which the Commission voluntarily seeks to obtain 
the comments or review of any officer or agency of the United 
States, the Commission shall include a description of such ac-
tions in its legislative recommendations, testimony, or com-
ments on legislation which it transmits to the Congress. 

(C) Whenever the Commission issues for official publication 
any opinion, release, rule, order, interpretation, or other deter-
mination on a matter, the Commission shall provide that any 
dissenting, concurring, or separate opinion by any Commis-
sioner on the matter be published in full along with the Com-
mission opinion, release, rule, order, interpretation, or deter-
mination. 

(11) The Commission shall have an official seal, which shall be 
judicially noticed. 

(12) The Commission is authorized to promulgate such rules and 
regulations as it deems necessary to govern the operating proce-
dures and conduct of the business of the Commission. 

(13) PUBLIC AVAILABILITY OF SWAP TRANSACTION DATA.— 
(A) DEFINITION OF REAL-TIME PUBLIC REPORTING.—In 

this paragraph, the term ‘‘real-time public reporting’’ 
means to report data relating to a swap transaction, in-
cluding price and volume, as soon as technologically prac-
ticable after the time at which the swap transaction has 
been executed. 

(B) PURPOSE.—The purpose of this section is to authorize 
the Commission to make swap transaction and pricing 
data available to the public in such form and at such times 
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as the Commission determines appropriate to enhance 
price discovery. 

(C) GENERAL RULE.—The Commission is authorized and 
required to provide by rule for the public availability of 
swap transaction and pricing data as follows: 

(i) With respect to those swaps that are subject to 
the mandatory clearing requirement described in sub-
section (h)(1) (including those swaps that are excepted 
from the requirement pursuant to subsection (h)(7)), 
the Commission shall require real-time public report-
ing for such transactions. 

(ii) With respect to those swaps that are not subject 
to the mandatory clearing requirement described in 
subsection (h)(1), but are cleared at a registered de-
rivatives clearing organization, the Commission shall 
require real-time public reporting for such trans-
actions. 

(iii) With respect to swaps that are not cleared at a 
registered derivatives clearing organization and which 
are reported to a swap data repository or the Commis-
sion under subsection (h)(6), the Commission shall re-
quire real-time public reporting for such transactions, 
in a manner that does not disclose the business trans-
actions and market positions of any person. 

(iv) With respect to swaps that are determined to be 
required to be cleared under subsection (h)(2) but are 
not cleared, the Commission shall require real-time 
public reporting for such transactions. 

(D) REGISTERED ENTITIES AND PUBLIC REPORTING.—The 
Commission may require registered entities to publicly dis-
seminate the swap transaction and pricing data required 
to be reported under this paragraph. 

(E) RULEMAKING REQUIRED.—With respect to the rule 
providing for the public availability of transaction and 
pricing data for swaps described in clauses (i) and (ii) of 
subparagraph (C), the rule promulgated by the Commis-
sion shall contain provisions— 

(i) to ensure such information does not identify the 
participants; 

(ii) to specify the criteria for determining what con-
stitutes a large notional swap transaction (block trade) 
for particular markets and contracts; 

(iii) to specify the appropriate time delay for report-
ing large notional swap transactions (block trades) to 
the public; and 

(iv) that take into account whether the public disclo-
sure will materially reduce market liquidity. 

(F) TIMELINESS OF REPORTING.—Parties to a swap (in-
cluding agents of the parties to a swap) shall be respon-
sible for reporting swap transaction information to the ap-
propriate registered entity in a timely manner as may be 
prescribed by the Commission. 

(G) REPORTING OF SWAPS TO REGISTERED SWAP DATA RE-
POSITORIES.—Each swap (whether cleared or uncleared) 
shall be reported to a registered swap data repository. 
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(14) SEMIANNUAL AND ANNUAL PUBLIC REPORTING OF AGGRE-
GATE SWAP DATA.— 

(A) IN GENERAL.—In accordance with subparagraph (B), 
the Commission shall issue a written report on a semi-
annual and annual basis to make available to the public 
information relating to— 

(i) the trading and clearing in the major swap cat-
egories; and 

(ii) the market participants and developments in 
new products. 

(B) USE; CONSULTATION.—In preparing a report under 
subparagraph (A), the Commission shall— 

(i) use information from swap data repositories and 
derivatives clearing organizations; and 

(ii) consult with the Office of the Comptroller of the 
Currency, the Bank for International Settlements, and 
such other regulatory bodies as may be necessary. 

(C) AUTHORITY OF THE COMMISSION.—The Commission 
may, by rule, regulation, or order, delegate the public re-
porting responsibilities of the Commission under this para-
graph in accordance with such terms and conditions as the 
Commission determines to be appropriate and in the pub-
lic interest. 

(15) ENERGY AND ENVIRONMENTAL MARKETS ADVISORY COM-
MITTEE.— 

(A) ESTABLISHMENT.— 
(i) IN GENERAL.—An Energy and Environmental 

Markets Advisory Committee is hereby established. 
(ii) MEMBERSHIP.—The Committee shall have 9 

members. 
(iii) ACTIVITIES.—The Committee’s objectives and 

scope of activities shall be— 
(I) to conduct public meetings; 
(II) to submit reports and recommendations to 

the Commission (including dissenting or minority 
views, if any); and 

(III) otherwise to serve as a vehicle for discus-
sion and communication on matters of concern to 
exchanges, firms, end users, and regulators re-
garding energy and environmental markets and 
their regulation by the Commission. 

(B) REQUIREMENTS.— 
(i) IN GENERAL.—The Committee shall hold public 

meetings at such intervals as are necessary to carry 
out the functions of the Committee, but not less fre-
quently than 2 times per year. 

(ii) MEMBERS.—Members shall be appointed to 3- 
year terms, but may be removed for cause by vote of 
the Commission. 

(C) APPOINTMENT.—The Commission shall appoint mem-
bers with a wide diversity of opinion and who represent a 
broad spectrum of interests, including hedgers and con-
sumers. 
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(D) REIMBURSEMENT.—Members shall be entitled to per 
diem and travel expense reimbursement by the Commis-
sion. 

(E) FACA.—The Committee shall not be subject to the 
Federal Advisory Committee Act (5 U.S.C. App.). 

(b) For the purposes of this Act (but not in any wise limiting the 
foregoing definition of interstate commerce) a transaction in respect 
to any article shall be considered to be in interstate commerce if 
such article is part of that current of commerce usual in the com-
modity trade whereby commodities and commodity products and 
by-products thereof are sent from one State with the expectation 
that they will end their transit, after purchase, in another, includ-
ing, in addition to cases within the above general description, all 
cases where purchase or sale is either for shipment to another 
State, or for manufacture within the State and the shipment out-
side the State of the products resulting from such manufacture. Ar-
ticles normally in such current of commerce shall not be considered 
out of such commerce through resort being had to any means or de-
vice intended to remove transactions in respect thereto from the 
provisions of this Act. For the purpose of this paragraph the word 
‘‘State’’ includes Territory, the District of Columbia, possession of 
the United States, and foreign nation. 

(c) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN FOREIGN 
CURRENCY, GOVERNMENT SECURITIES, AND CERTAIN OTHER COM-
MODITIES.— 

(1) IN GENERAL.—Except as provided in paragraph (2), noth-
ing in this Act (other than section, 5b, or 12(e)(2)(B)) governs 
or applies to an agreement, contract, or transaction in— 

(A) foreign currency; 
(B) government securities; 
(C) security warrants; 
(D) security rights; 
(E) resales of installment loan contracts; 
(F) repurchase transactions in an excluded commodity; 

or 
(G) mortgages or mortgage purchase commitments. 

(2) COMMISSION JURISDICTION.— 
(A) AGREEMENTS, CONTRACTS, AND TRANSACTIONS TRAD-

ED ON AN ORGANIZED EXCHANGE.—This Act applies to, and 
the Commission shall have jurisdiction over, an agree-
ment, contract, or transaction described in paragraph (1) 
that is— 

(i) a contract of sale of a commodity for future deliv-
ery (or an option on such a contract), or an option on 
a commodity (other than foreign currency or a security 
or a group or index of securities), that is executed or 
traded on an organized exchange; 

(ii) a swap; or 
(iii) an option on foreign currency executed or traded 

on an organized exchange that is not a national securi-
ties exchange registered pursuant to section 6(a) of the 
Securities Exchange Act of 1934. 

(B) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN RE-
TAIL FOREIGN CURRENCY.— 
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(i) This Act applies to, and the Commission shall 
have jurisdiction over, an agreement, contract, or 
transaction in foreign currency that— 

(I) is a contract of sale of a commodity for future 
delivery (or an option on such a contract) or an op-
tion (other than an option executed or traded on 
a national securities exchange registered pursuant 
to section 6(a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78f(a))); and 

(II) is offered to, or entered into with, a person 
that is not an eligible contract participant, unless 
the counterparty, or the person offering to be the 
counterparty, of the person is— 

(aa) a United States financial institution; 
(bb)(AA) a broker or dealer registered under 

section 15(b) (except paragraph (11) thereof) 
or 15C of the Securities Exchange Act of 1934 
(15 U.S.C. 78o(b), 78o–5); or 

(BB) an associated person of a broker or 
dealer registered under section 15(b) (except 
paragraph (11) thereof) or 15C of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78o(b), 
78o–5) concerning the financial or securities 
activities of which the broker or dealer makes 
and keeps records under section 15C(b) or 
17(h) of the Securities Exchange Act of 1934 
(15 U.S.C. 78o–5(b), 78q(h)); 

(cc)(AA) a futures commission merchant 
that is primarily or substantially engaged in 
the business activities described in section 1a 
of this Act, is registered under this Act, is not 
a person described in item (bb) of this sub-
clause, and maintains adjusted net capital 
equal to or in excess of the dollar amount that 
applies for purposes of clause (ii) of this sub-
paragraph; or 

(BB) an affiliated person of a futures com-
mission merchant that is primarily or sub-
stantially engaged in the business activities 
described in section 1a of this Act, is reg-
istered under this Act, and is not a person de-
scribed in item (bb) of this subclause, if the 
affiliated person maintains adjusted net cap-
ital equal to or in excess of the dollar amount 
that applies for purposes of clause (ii) of this 
subparagraph and is not a person described in 
such item (bb), and the futures commission 
merchant makes and keeps records under sec-
tion 4f(c)(2)(B) of this Act concerning the fu-
tures and other financial activities of the af-
filiated person; 

(dd) a financial holding company (as defined 
in section 2 of the Bank Holding Company Act 
of 1956); or 
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(ff) a retail foreign exchange dealer that 
maintains adjusted net capital equal to or in 
excess of the dollar amount that applies for 
purposes of clause (ii) of this subparagraph 
and is registered in such capacity with the 
Commission, subject to such terms and condi-
tions as the Commission shall prescribe, and 
is a member of a futures association reg-
istered under section 17. 

(ii) The dollar amount that applies for purposes of 
this clause is— 

(I) $10,000,000, beginning 120 days after the 
date of the enactment of this clause; 

(II) $15,000,000, beginning 240 days after such 
date of enactment; and 

(III) $20,000,000, beginning 360 days after such 
date of enactment. 

(iii) Notwithstanding items (cc) and (gg) of clause 
(i)(II) of this subparagraph, agreements, contracts, or 
transactions described in clause (i) of this subpara-
graph, and accounts or pooled investment vehicles de-
scribed in clause (vi), shall be subject to subsection 
(a)(1)(B) of this section and sections 4(b), 4b, 4c(b), 4o, 
6(c) and 6(d) (except to the extent that sections 6(c) 
and 6(d) prohibit manipulation of the market price of 
any commodity in interstate commerce, or for future 
delivery on or subject to the rules of any market), 6c, 
6d, 8(a), 13(a), and 13(b) if the agreements, contracts, 
or transactions are offered, or entered into, by a per-
son that is registered as a futures commission mer-
chant or retail foreign exchange dealer, or an affiliated 
person of a futures commission merchant registered 
under this Act that is not also a person described in 
any of item (aa), (bb), (ee), or (ff) of clause (i)(II) of this 
subparagraph. 

(iv)(I) Notwithstanding items (cc) and (gg) of clause 
(i)(II), a person, unless registered in such capacity as 
the Commission by rule, regulation, or order shall de-
termine and a member of a futures association reg-
istered under section 17, shall not— 

(aa) solicit or accept orders from any person 
that is not an eligible contract participant in con-
nection with agreements, contracts, or trans-
actions described in clause (i) entered into with or 
to be entered into with a person who is not de-
scribed in item (aa), (bb), (ee), or (ff) of clause 
(i)(II); 

(bb) exercise discretionary trading authority or 
obtain written authorization to exercise discre-
tionary trading authority over any account for or 
on behalf of any person that is not an eligible con-
tract participant in connection with agreements, 
contracts, or transactions described in clause (i) 
entered into with or to be entered into with a per-
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son who is not described in item (aa), (bb), (ee), or 
(ff) of clause (i)(II); or 

(cc) operate or solicit funds, securities, or prop-
erty for any pooled investment vehicle that is not 
an eligible contract participant in connection with 
agreements, contracts, or transactions described 
in clause (i) entered into with or to be entered into 
with a person who is not described in item (aa), 
(bb), (ee), or (ff) of clause (i)(II). 

(II) Subclause (I) of this clause shall not apply to— 
(aa) any person described in any of item (aa), 

(bb), (ee), or (ff) of clause (i)(II); 
(bb) any such person’s associated persons; or 
(cc) any person who would be exempt from reg-

istration if engaging in the same activities in con-
nection with transactions conducted on or subject 
to the rules of a contract market or a derivatives 
transaction execution facility. 

(III) Notwithstanding items (cc) and (gg) of clause 
(i)(II), the Commission may make, promulgate, and en-
force such rules and regulations as, in the judgment of 
the Commission, are reasonably necessary to effec-
tuate any of the provisions of, or to accomplish any of 
the purposes of, this Act in connection with the activi-
ties of persons subject to subclause (I). 

(IV) Subclause (III) of this clause shall not apply 
to— 

(aa) any person described in any of item (aa) 
through (ff) of clause (i)(II); 

(bb) any such person’s associated persons; or 
(cc) any person who would be exempt from reg-

istration if engaging in the same activities in con-
nection with transactions conducted on or subject 
to the rules of a contract market or a derivatives 
transaction execution facility. 

(v) Notwithstanding items (cc) and (gg) of clause 
(i)(II), the Commission may make, promulgate, and en-
force such rules and regulations as, in the judgment of 
the Commission, are reasonably necessary to effec-
tuate any of the provisions of, or to accomplish any of 
the purposes of, this Act in connection with agree-
ments, contracts, or transactions described in clause 
(i) which are offered, or entered into, by a person de-
scribed in item (cc) or (gg) of clause (i)(II). 

(vi) This Act applies to, and the Commission shall 
have jurisdiction over, an account or pooled invest-
ment vehicle that is offered for the purpose of trading, 
or that trades, any agreement, contract, or transaction 
in foreign currency described in clause (i). 

(C)(i)(I) This subparagraph shall apply to any agree-
ment, contract, or transaction in foreign currency that is— 

(aa) offered to, or entered into with, a person 
that is not an eligible contract participant (except 
that this subparagraph shall not apply if the 
counterparty, or the person offering to be the 
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counterparty, of the person that is not an eligible 
contract participant is a person described in any 
of item (aa), (bb), (ee), or (ff) of subparagraph 
(B)(i)(II)); and 

(bb) offered, or entered into, on a leveraged or 
margined basis, or financed by the offeror, the 
counterparty, or a person acting in concert with 
the offeror or counterparty on a similar basis. 

(II) Subclause (I) of this clause shall not apply to— 
(aa) a security that is not a security futures product; 

or 
(bb) a contract of sale that— 

(AA) results in actual delivery within 2 days; or 
(BB) creates an enforceable obligation to deliver 

between a seller and buyer that have the ability 
to deliver and accept delivery, respectively, in con-
nection with their line of business. 

(ii)(I) Agreements, contracts, or transactions described in 
clause (i) of this subparagraph, and accounts or pooled in-
vestment vehicles described in clause (vii), shall be subject 
to subsection (a)(1)(B) of this section and sections 4(b), 4b, 
4c(b), 4o, 6(c) and 6(d) (except to the extent that sections 
6(c) and 6(d) prohibit manipulation of the market price of 
any commodity in interstate commerce, or for future deliv-
ery on or subject to the rules of any market), 6c, 6d, 8(a), 
13(a), and 13(b). 

(II) Subclause (I) of this clause shall not apply to— 
(aa) any person described in any of item (aa), (bb), 

(ee), or (ff) of subparagraph (B)(i)(II); or 
(bb) any such person’s associated persons. 

(III) The Commission may make, promulgate, and en-
force such rules and regulations as, in the judgment of the 
Commission, are reasonably necessary to effectuate any of 
the provisions of or to accomplish any of the purposes of 
this Act in connection with agreements, contracts, or 
transactions described in clause (i) of this subparagraph if 
the agreements, contracts, or transactions are offered, or 
entered into, by a person that is not described in item (aa) 
through (ff) of subparagraph (B)(i)(II). 

(iii)(I) A person, unless registered in such capacity as the 
Commission by rule, regulation, or order shall determine 
and a member of a futures association registered under 
section 17, shall not— 

(aa) solicit or accept orders from any person that is 
not an eligible contract participant in connection with 
agreements, contracts, or transactions described in 
clause (i) of this subparagraph entered into with or to 
be entered into with a person who is not described in 
item (aa), (bb), (ee), or (ff) of subparagraph (B)(i)(II); 

(bb) exercise discretionary trading authority or ob-
tain written authorization to exercise written trading 
authority over any account for or on behalf of any per-
son that is not an eligible contract participant in con-
nection with agreements, contracts, or transactions de-
scribed in clause (i) of this subparagraph entered into 
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with or to be entered into with a person who is not de-
scribed in item (aa), (bb), (ee), or (ff) of subparagraph 
(B)(i)(II); or 

(cc) operate or solicit funds, securities, or property 
for any pooled investment vehicle that is not an eligi-
ble contract participant in connection with agree-
ments, contracts, or transactions described in clause 
(i) of this subparagraph entered into with or to be en-
tered into with a person who is not described in item 
(aa), (bb), (ee), or (ff) of subparagraph (B)(i)(II). 

(II) Subclause (I) of this clause shall not apply to— 
(aa) any person described in item (aa), (bb), (ee), or 

(ff) of subparagraph (B)(i)(II); 
(bb) any such person’s associated persons; or 
(cc) any person who would be exempt from registra-

tion if engaging in the same activities in connection 
with transactions conducted on or subject to the rules 
of a contract market or a derivatives transaction exe-
cution facility. 

(III) The Commission may make, promulgate, and en-
force such rules and regulations as, in the judgment of the 
Commission, are reasonably necessary to effectuate any of 
the provisions of, or to accomplish any of the purposes of, 
this Act in connection with the activities of persons subject 
to subclause (I). 

(IV) Subclause (III) of this clause shall not apply to— 
(aa) any person described in item (aa) through (ff) of 

subparagraph (B)(i)(II); 
(bb) any such person’s associated persons; or 
(cc) any person who would be exempt from registra-

tion if engaging in the same activities in connection 
with transactions conducted on or subject to the rules 
of a contract market or a derivatives transaction exe-
cution facility. 

(iv) Sections 4(b) and 4b shall apply to any agreement, 
contract, or transaction described in clause (i) of this sub-
paragraph as if the agreement, contract, or transaction 
were a contract of sale of a commodity for future delivery. 

(v) This subparagraph shall not be construed to limit 
any jurisdiction that the Commission may otherwise have 
under any other provision of this Act over an agreement, 
contract, or transaction that is a contract of sale of a com-
modity for future delivery. 

(vi) This subparagraph shall not be construed to limit 
any jurisdiction that the Commission or the Securities and 
Exchange Commission may otherwise have under any 
other provision of this Act with respect to security futures 
products and persons effecting transactions in security fu-
tures products. 

(vii) This Act applies to, and the Commission shall 
have jurisdiction over, an account or pooled invest-
ment vehicle that is offered for the purpose of trading, 
or that trades, any agreement, contract, or transaction 
in foreign currency described in clause (i). 

(D) RETAIL COMMODITY TRANSACTIONS.— 
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(i) APPLICABILITY.—Except as provided in clause (ii), 
this subparagraph shall apply to any agreement, con-
tract, or transaction in any commodity that is— 

(I) entered into with, or offered to (even if not 
entered into with), a person that is not an eligible 
contract participant or eligible commercial entity; 
and 

(II) entered into, or offered (even if not entered 
into), on a leveraged or margined basis, or fi-
nanced by the offeror, the counterparty, or a per-
son acting in concert with the offeror or 
counterparty on a similar basis. 

(ii) EXCEPTIONS.—This subparagraph shall not apply 
to— 

(I) an agreement, contract, or transaction de-
scribed in paragraph (1) or subparagraphs (A), 
(B), or (C), including any agreement, contract, or 
transaction specifically excluded from subpara-
graph (A), (B), or (C); 

(II) any security; 
(III) a contract of sale that— 

(aa) results in actual delivery within 28 
days or such other longer period as the Com-
mission may determine by rule or regulation 
based upon the typical commercial practice in 
cash or spot markets for the commodity in-
volved; or 

(bb) creates an enforceable obligation to de-
liver between a seller and a buyer that have 
the ability to deliver and accept delivery, re-
spectively, in connection with the line of busi-
ness of the seller and buyer; or 

(IV) an agreement, contract, or transaction that 
is listed on a national securities exchange reg-
istered under section 6(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78f(a)); or 

(V) an identified banking product, as defined in 
section 402(b) of the Legal Certainty for Bank 
Products Act of 2000 (7 U.S.C.27(b)). 

(iii) ENFORCEMENT.—Sections 4(a), 4(b), and 4b 
apply to any agreement, contract, or transaction de-
scribed in clause (i), as if the agreement, contract, or 
transaction was a contract of sale of a commodity for 
future delivery. 

(iv) ELIGIBLE COMMERCIAL ENTITY.—For purposes of 
this subparagraph, an agricultural producer, packer, 
or handler shall be considered to be an eligible com-
mercial entity for any agreement, contract, or trans-
action for a commodity in connection with the line of 
business of the agricultural producer, packer, or han-
dler. 

(E) PROHIBITION.— 
(i) DEFINITION OF FEDERAL REGULATORY AGENCY.— 

In this subparagraph, the term ‘‘Federal regulatory 
agency’’ means— 
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(I) the Commission; 
(II) the Securities and Exchange Commission; 
(III) an appropriate Federal banking agency; 
(IV) the National Credit Union Association; and 
(V) the Farm Credit Administration. 

(ii) PROHIBITION.— 
(I) IN GENERAL.—Except as provided in sub-

clause (II), a person described in subparagraph 
(B)(i)(II) for which there is a Federal regulatory 
agency shall not offer to, or enter into with, a per-
son that is not an eligible contract participant, 
any agreement, contract, or transaction in foreign 
currency described in subparagraph (B)(i)(I) ex-
cept pursuant to a rule or regulation of a Federal 
regulatory agency allowing the agreement, con-
tract, or transaction under such terms and condi-
tions as the Federal regulatory agency shall pre-
scribe. 

(II) EFFECTIVE DATE.—With regard to persons 
described in subparagraph (B)(i)(II) for which a 
Federal regulatory agency has issued a proposed 
rule concerning agreements, contracts, or trans-
actions in foreign currency described in subpara-
graph (B)(i)(I) prior to the date of enactment of 
this subclause, subclause (I) shall take effect 90 
days after the date of enactment of this subclause. 

(iii) REQUIREMENTS OF RULES AND REGULATIONS.— 
(I) IN GENERAL.—The rules and regulations de-

scribed in clause (ii) shall prescribe appropriate 
requirements with respect to— 

(aa) disclosure; 
(bb) recordkeeping; 
(cc) capital and margin; 
(dd) reporting; 
(ee) business conduct; 
(ff) documentation; and 
(gg) such other standards or requirements 

as the Federal regulatory agency shall deter-
mine to be necessary. 

(II) TREATMENT.—The rules or regulations de-
scribed in clause (ii) shall treat all agreements, 
contracts, and transactions in foreign currency de-
scribed in subparagraph (B)(i)(I), and all agree-
ments, contracts, and transactions in foreign cur-
rency that are functionally or economically similar 
to agreements, contracts, or transactions described 
in subparagraph (B)(i)(I), similarly. 

(d) SWAPS.—Nothing in this Act (other than subparagraphs (A), 
(B), (C), (D), (G), and (H) of subsection (a)(1), subsections (f) and 
(g), sections 1a, 2(a)(13), 2(c)(2)(A)(ii), 2(e), 2(h), 4(c), 4a, 4b, and 
4b–1, subsections (a), (b), and (g) of section 4c, sections 4d, 4e, 4f, 
4g, 4h, 4i, 4j, 4k, 4l, 4m, 4n, 4o, 4p, 4r, 4s, 4t, 5, 5b, 5c, 5e, and 
5h, subsections (c) and (d) of section 6, sections 6c, 6d, 8, 8a, and 
9, subsections (e)(2), (f), and (h) of section 12, subsections (a) and 
(b) of section 13, sections 17, 20, 21, and 22(a)(4), and any other 
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provision of this Act that is applicable to registered entities or 
Commission registrants) governs or applies to a swap. 

(e) LIMITATION ON PARTICIPATION.—It shall be unlawful for any 
person, other than an eligible contract participant, to enter into a 
swap unless the swap is entered into on, or subject to the rules of, 
a board of trade designated as a contract market under section 5. 

(f) EXCLUSION FOR QUALIFYING HYBRID INSTRUMENTS.— 
(1) IN GENERAL.—Nothing in this Act (other than section 

12(e)(2)(B)) governs or is applicable to a hybrid instrument 
that is predominantly a security. 

(2) PREDOMINANCE.—A hybrid instrument shall be consid-
ered to be predominantly a security if— 

(A) the issuer of the hybrid instrument receives payment 
in full of the purchase price of the hybrid instrument, sub-
stantially contemporaneously with delivery of the hybrid 
instrument; 

(B) the purchaser or holder of the hybrid instrument is 
not required to make any payment to the issuer in addi-
tion to the purchase price paid under subparagraph (A), 
whether as margin, settlement payment, or otherwise, dur-
ing the life of the hybrid instrument or at maturity; 

(C) the issuer of the hybrid instrument is not subject by 
the terms of the instrument to mark-to-market margining 
requirements; and 

(D) the hybrid instrument is not marketed as a contract 
of sale of a commodity for future delivery (or option on 
such a contract) subject to this Act. 

(3) MARK-TO-MARKET MARGINING REQUIREMENTS.—For the 
purposes of paragraph (2)(C), mark-to-market margining re-
quirements do not include the obligation of an issuer of a se-
cured debt instrument to increase the amount of collateral held 
in pledge for the benefit of the purchaser of the secured debt 
instrument to secure the repayment obligations of the issuer 
under the secured debt instrument. 

(g) APPLICATION OF COMMODITY FUTURES LAWS.— 
(1) No provision of this Act shall be construed as implying 

or creating any presumption that— 
(A) any agreement, contract, or transaction that is ex-

cluded from this Act under section 2(c), 2(d), 2(e), 2(f), or 
2(g) of this Act or title IV of the Commodity Futures Mod-
ernization Act of 2000, or exempted under section 2(h) or 
4(c) of this Act; or 

(B) any agreement, contract, or transaction, not other-
wise subject to this Act, that is not so excluded or exempt-
ed, 

is or would otherwise be subject to this Act. 
(2) No provision of, or amendment made by, the Commodity 

Futures Modernization Act of 2000 shall be construed as con-
ferring jurisdiction on the Commission with respect to any 
such agreement, contract, or transaction, except as expressly 
provided in section 5b of this Act. 

(h) CLEARING REQUIREMENT.— 
(1) IN GENERAL.— 

(A) STANDARD FOR CLEARING.—It shall be unlawful for 
any person to engage in a swap unless that person submits 
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such swap for clearing to a derivatives clearing organiza-
tion that is registered under this Act or a derivatives clear-
ing organization that is exempt from registration under 
this Act if the swap is required to be cleared. 

(B) OPEN ACCESS.—The rules of a derivatives clearing or-
ganization described in subparagraph (A) shall— 

(i) prescribe that all swaps (but not contracts of sale 
of a commodity for future delivery or options on such 
contracts) submitted to the derivatives clearing organi-
zation with the same terms and conditions are eco-
nomically equivalent within the derivatives clearing 
organization and may be offset with each other within 
the derivatives clearing organization; and 

(ii) provide for non-discriminatory clearing of a swap 
(but not a contract of sale of a commodity for future 
delivery or option on such contract) executed bilat-
erally or on or through the rules of an unaffiliated des-
ignated contract market or swap execution facility. 

(2) COMMISSION REVIEW.— 
(A) COMMISSION-INITIATED REVIEW.— 

(i) The Commission on an ongoing basis shall review 
each swap, or any group, category, type, or class of 
swaps to make a determination as to whether the 
swap or group, category, type, or class of swaps should 
be required to be cleared. 

(ii) The Commission shall provide at least a 30-day 
public comment period regarding any determination 
made under clause (i). 

(B) SWAP SUBMISSIONS.— 
(i) A derivatives clearing organization shall submit 

to the Commission each swap, or any group, category, 
type, or class of swaps that it plans to accept for clear-
ing, and provide notice to its members (in a manner 
to be determined by the Commission) of the submis-
sion. 

(ii) Any swap or group, category, type, or class of 
swaps listed for clearing by a derivative clearing orga-
nization as of the date of enactment of this subsection 
shall be considered submitted to the Commission. 

(iii) The Commission shall— 
(I) make available to the public submissions re-

ceived under clauses (i) and (ii); 
(II) review each submission made under clauses 

(i) and (ii), and determine whether the swap, or 
group, category, type, or class of swaps described 
in the submission is required to be cleared; and 

(III) provide at least a 30-day public comment 
period regarding its determination as to whether 
the clearing requirement under paragraph (1)(A) 
shall apply to the submission. 

(C) DEADLINE.—The Commission shall make its deter-
mination under subparagraph (B)(iii) not later than 90 
days after receiving a submission made under subpara-
graphs (B)(i) and (B)(ii), unless the submitting derivatives 
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clearing organization agrees to an extension for the time 
limitation established under this subparagraph. 

(D) DETERMINATION.— 
(i) In reviewing a submission made under subpara-

graph (B), the Commission shall review whether the 
submission is consistent with section 5b(c)(2). 

(ii) In reviewing a swap, group of swaps, or class of 
swaps pursuant to subparagraph (A) or a submission 
made under subparagraph (B), the Commission shall 
take into account the following factors: 

(I) The existence of significant outstanding no-
tional exposures, trading liquidity, and adequate 
pricing data. 

(II) The availability of rule framework, capacity, 
operational expertise and resources, and credit 
support infrastructure to clear the contract on 
terms that are consistent with the material terms 
and trading conventions on which the contract is 
then traded. 

(III) The effect on the mitigation of systemic 
risk, taking into account the size of the market for 
such contract and the resources of the derivatives 
clearing organization available to clear the con-
tract. 

(IV) The effect on competition, including appro-
priate fees and charges applied to clearing. 

(V) The existence of reasonable legal certainty 
in the event of the insolvency of the relevant de-
rivatives clearing organization or 1 or more of its 
clearing members with regard to the treatment of 
customer and swap counterparty positions, funds, 
and property. 

(iii) In making a determination under subparagraph 
(A) or (B)(iii) that the clearing requirement shall 
apply, the Commission may require such terms and 
conditions to the requirement as the Commission de-
termines to be appropriate. 

(E) RULES.—Not later than 1 year after the date of the 
enactment of this subsection, the Commission shall adopt 
rules for a derivatives clearing organization’s submission 
for review, pursuant to this paragraph, of a swap, or a 
group, category, type, or class of swaps, that it seeks to ac-
cept for clearing. Nothing in this subparagraph limits the 
Commission from making a determination under subpara-
graph (B)(iii) for swaps described in subparagraph (B)(ii). 

(3) STAY OF CLEARING REQUIREMENT.— 
(A) IN GENERAL.—After making a determination pursu-

ant to paragraph (2)(B), the Commission, on application of 
a counterparty to a swap or on its own initiative, may stay 
the clearing requirement of paragraph (1) until the Com-
mission completes a review of the terms of the swap (or 
the group, category, type, or class of swaps) and the clear-
ing arrangement. 

(B) DEADLINE.—The Commission shall complete a review 
undertaken pursuant to subparagraph (A) not later than 
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90 days after issuance of the stay, unless the derivatives 
clearing organization that clears the swap, or group, cat-
egory, type, or class of swaps agrees to an extension of the 
time limitation established under this subparagraph. 

(C) DETERMINATION.—Upon completion of the review un-
dertaken pursuant to subparagraph (A), the Commission 
may— 

(i) determine, unconditionally or subject to such 
terms and conditions as the Commission determines to 
be appropriate, that the swap, or group, category, 
type, or class of swaps must be cleared pursuant to 
this subsection if it finds that such clearing is con-
sistent with paragraph (2)(D); or 

(ii) determine that the clearing requirement of para-
graph (1) shall not apply to the swap, or group, cat-
egory, type, or class of swaps. 

(D) RULES.—Not later than 1 year after the date of the 
enactment of the Wall Street Transparency and Account-
ability Act of 2010, the Commission shall adopt rules for 
reviewing, pursuant to this paragraph, a derivatives clear-
ing organization’s clearing of a swap, or a group, category, 
type, or class of swaps, that it has accepted for clearing. 

(4) PREVENTION OF EVASION.— 
(A) IN GENERAL.—The Commission shall prescribe rules 

under this subsection (and issue interpretations of rules 
prescribed under this subsection) as determined by the 
Commission to be necessary to prevent evasions of the 
mandatory clearing requirements under this Act. 

(B) DUTY OF COMMISSION TO INVESTIGATE AND TAKE CER-
TAIN ACTIONS.—To the extent the Commission finds that a 
particular swap, group, category, type, or class of swaps 
would otherwise be subject to mandatory clearing but no 
derivatives clearing organization has listed the swap, 
group, category, type, or class of swaps for clearing, the 
Commission shall— 

(i) investigate the relevant facts and circumstances; 
(ii) within 30 days issue a public report containing 

the results of the investigation; and 
(iii) take such actions as the Commission determines 

to be necessary and in the public interest, which may 
include requiring the retaining of adequate margin or 
capital by parties to the swap, group, category, type, 
or class of swaps. 

(C) EFFECT ON AUTHORITY.—Nothing in this paragraph— 
(i) authorizes the Commission to adopt rules requir-

ing a derivatives clearing organization to list for clear-
ing a swap, group, category, type, or class of swaps if 
the clearing of the swap, group, category, type, or class 
of swaps would threaten the financial integrity of the 
derivatives clearing organization; and 

(ii) affects the authority of the Commission to en-
force the open access provisions of paragraph (1)(B) 
with respect to a swap, group, category, type, or class 
of swaps that is listed for clearing by a derivatives 
clearing organization. 
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(5) REPORTING TRANSITION RULES.—Rules adopted by the 
Commission under this section shall provide for the reporting 
of data, as follows: 

(A) Swaps entered into before the date of the enactment 
of this subsection shall be reported to a registered swap 
data repository or the Commission no later than 180 days 
after the effective date of this subsection. 

(B) Swaps entered into on or after such date of enact-
ment shall be reported to a registered swap data reposi-
tory or the Commission no later than the later of— 

(i) 90 days after such effective date; or 
(ii) such other time after entering into the swap as 

the Commission may prescribe by rule or regulation. 
(6) CLEARING TRANSITION RULES.— 

(A) Swaps entered into before the date of the enactment 
of this subsection are exempt from the clearing require-
ments of this subsection if reported pursuant to paragraph 
(5)(A). 

(B) Swaps entered into before application of the clearing 
requirement pursuant to this subsection are exempt from 
the clearing requirements of this subsection if reported 
pursuant to paragraph (5)(B). 

(7) EXCEPTIONS.— 
(A) IN GENERAL.—The requirements of paragraph (1)(A) 

shall not apply to a swap if 1 of the counterparties to the 
swap— 

(i) is not a financial entity; 
(ii) is using swaps to hedge or mitigate commercial 

risk; and 
(iii) notifies the Commission, in a manner set forth 

by the Commission, how it generally meets its finan-
cial obligations associated with entering into non- 
cleared swaps. 

(B) OPTION TO CLEAR.—The application of the clearing 
exception in subparagraph (A) is solely at the discretion of 
the counterparty to the swap that meets the conditions of 
clauses (i) through (iii) of subparagraph (A). 

(C) FINANCIAL ENTITY DEFINITION.— 
(i) IN GENERAL.—For the purposes of this paragraph, 

the term ‘‘financial entity’’ means— 
(I) a swap dealer; 
(II) a security-based swap dealer; 
(III) a major swap participant; 
(IV) a major security-based swap participant; 
(V) a commodity pool; 
(VI) a private fund as defined in section 202(a) 

of the Investment Advisers Act of 1940 (15 U.S.C. 
80-b-2(a)); 

(VII) an employee benefit plan as defined in 
paragraphs (3) and (32) of section 3 of the Em-
ployee Retirement Income Security Act of 1974 (29 
U.S.C. 1002); 

(VIII) a person predominantly engaged in activi-
ties that are in the business of banking, or in ac-
tivities that are financial in nature, as defined in 
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section 4(k) of the Bank Holding Company Act of 
1956. 

(ii) EXCLUSION.—The Commission shall consider 
whether to exempt small banks, savings associations, 
farm credit system institutions, and credit unions, in-
cluding— 

(I) depository institutions with total assets of 
$10,000,000,000 or less; 

(II) farm credit system institutions with total 
assets of $10,000,000,000 or less; or 

(III) credit unions with total assets of 
$10,000,000,000 or less. 

(iii) LIMITATION.—Such definition shall not include 
an entity whose primary business is providing financ-
ing, and uses derivatives for the purpose of hedging 
underlying commercial risks related to interest rate 
and foreign currency exposures, 90 percent or more of 
which arise from financing that facilitates the pur-
chase or lease of products, 90 percent or more of which 
are manufactured by the parent company or another 
subsidiary of the parent company. 

(D) TREATMENT OF AFFILIATES.— 
ø(i) IN GENERAL.—An affiliate of a person that quali-

fies for an exception under subparagraph (A) (includ-
ing affiliate entities predominantly engaged in pro-
viding financing for the purchase of the merchandise 
or manufactured goods of the person) may qualify for 
the exception only if the affiliate, acting on behalf of 
the person and as an agent, uses the swap to hedge 
or mitigate the commercial risk of the person or other 
affiliate of the person that is not a financial entity.¿ 

(i) IN GENERAL.—An affiliate of a person that quali-
fies for an exception under subparagraph (A) (includ-
ing affiliate entities predominantly engaged in pro-
viding financing for the purchase of the merchandise 
or manufactured goods of the person) may qualify for 
the exception only if the affiliate enters into the swap 
to hedge or mitigate the commercial risk of the person 
or other affiliate of the person that is not a financial 
entity, provided that if the hedge or mitigation of such 
commercial risk is addressed by entering into a swap 
with a swap dealer or major swap participant, an ap-
propriate credit support measure or other mechanism 
must be utilized. 

(ii) PROHIBITION RELATING TO CERTAIN AFFILIATES.— 
The exception in clause (i) shall not apply if the affil-
iate is— 

(I) a swap dealer; 
(II) a security-based swap dealer; 
(III) a major swap participant; 
(IV) a major security-based swap participant; 
(V) an issuer that would be an investment com-

pany, as defined in section 3 of the Investment 
Company Act of 1940 (15 U.S.C. 80a–3), but for 
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paragraph (1) or (7) of subsection (c) of that Act 
(15 U.S.C. 80a–3(c)); 

(VI) a commodity pool; or 
(VII) a bank holding company with over 

$50,000,000,000 in consolidated assets. 
(iii) TRANSITION RULE FOR AFFILIATES.—An affiliate, 

subsidiary, or a wholly owned entity of a person that 
qualifies for an exception under subparagraph (A) and 
is predominantly engaged in providing financing for 
the purchase or lease of merchandise or manufactured 
goods of the person shall be exempt from the margin 
requirement described in section 4s(e) and the clearing 
requirement described in paragraph (1) with regard to 
swaps entered into to mitigate the risk of the financ-
ing activities for not less than a 2-year period begin-
ning on the date of enactment of this clause. 

(E) ELECTION OF COUNTERPARTY.— 
(i) SWAPS REQUIRED TO BE CLEARED.—With respect 

to any swap that is subject to the mandatory clearing 
requirement under this subsection and entered into by 
a swap dealer or a major swap participant with a 
counterparty that is not a swap dealer, major swap 
participant, security-based swap dealer, or major secu-
rity-based swap participant, the counterparty shall 
have the sole right to select the derivatives clearing 
organization at which the swap will be cleared. 

(ii) SWAPS NOT REQUIRED TO BE CLEARED.—With re-
spect to any swap that is not subject to the mandatory 
clearing requirement under this subsection and en-
tered into by a swap dealer or a major swap partici-
pant with a counterparty that is not a swap dealer, 
major swap participant, security-based swap dealer, or 
major security-based swap participant, the 
counterparty— 

(I) may elect to require clearing of the swap; 
and 

(II) shall have the sole right to select the deriva-
tives clearing organization at which the swap will 
be cleared. 

(F) ABUSE OF EXCEPTION.—The Commission may pre-
scribe such rules or issue interpretations of the rules as 
the Commission determines to be necessary to prevent 
abuse of the exceptions described in this paragraph. The 
Commission may also request information from those per-
sons claiming the clearing exception as necessary to pre-
vent abuse of the exceptions described in this paragraph. 

(8) TRADE EXECUTION.— 
(A) IN GENERAL.—With respect to transactions involving 

swaps subject to the clearing requirement of paragraph (1), 
counterparties shall— 

(i) execute the transaction on a board of trade des-
ignated as a contract market under section 5; or 

(ii) execute the transaction on a swap execution fa-
cility registered under 5h or a swap execution facility 
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that is exempt from registration under section 5h(f) of 
this Act. 

(B) EXCEPTION.—The requirements of clauses (i) and (ii) 
of subparagraph (A) shall not apply if no board of trade or 
swap execution facility makes the swap available to trade 
or for swap transactions subject to the clearing exception 
under paragraph (7). 

(i) APPLICABILITY.—The provisions of this Act relating to swaps 
that were enacted by the Wall Street Transparency and Account-
ability Act of 2010 (including any rule prescribed or regulation pro-
mulgated under that Act), shall not apply to activities outside the 
United States unless those activities— 

(1) have a direct and significant connection with activities in, 
or effect on, commerce of the United States; or 

(2) contravene such rules or regulations as the Commission 
may prescribe or promulgate as are necessary or appropriate 
to prevent the evasion of any provision of this Act that was en-
acted by the Wall Street Transparency and Accountability Act 
of 2010. 

(j) COMMITTEE APPROVAL BY BOARD.—Exemptions from the re-
quirements of subsection (h)(1) to clear a swap and subsection 
(h)(8) to execute a swap through a board of trade or swap execution 
facility shall be available to a counterparty that is an issuer of se-
curities that are registered under section 12 of the Securities Ex-
change Act of 1934 (15 U.S.C. 78l) or that is required to file reports 
pursuant to section 15(d) of the Securities Exchange Act of 1934 
(15 U.S.C. 78o) only if an appropriate committee of the issuer’s 
board or governing body has reviewed and approved its decision to 
enter into swaps that are subject to such exemptions. 

* * * * * * * 

SECURITIES EXCHANGE ACT OF 1934 

TITLE I—REGULATION OF SECURITIES EXCHANGES 

* * * * * * * 
SEC. 3C. CLEARING FOR SECURITY-BASED SWAPS. 

(a) IN GENERAL.— 
(1) STANDARD FOR CLEARING.—It shall be unlawful for any 

person to engage in a security-based swap unless that person 
submits such security-based swap for clearing to a clearing 
agency that is registered under this Act or a clearing agency 
that is exempt from registration under this Act if the security- 
based swap is required to be cleared. 

(2) OPEN ACCESS.—The rules of a clearing agency described 
in paragraph (1) shall— 

(A) prescribe that all security-based swaps submitted to 
the clearing agency with the same terms and conditions 
are economically equivalent within the clearing agency and 
may be offset with each other within the clearing agency; 
and 

(B) provide for non-discriminatory clearing of a security- 
based swap executed bilaterally or on or through the rules 
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of an unaffiliated national securities exchange or security- 
based swap execution facility. 

(b) COMMISSION REVIEW.— 
(1) COMMISSION-INITIATED REVIEW.— 

(A) The Commission on an ongoing basis shall review 
each security-based swap, or any group, category, type, or 
class of security-based swaps to make a determination that 
such security-based swap, or group, category, type, or class 
of security-based swaps should be required to be cleared. 

(B) The Commission shall provide at least a 30-day pub-
lic comment period regarding any determination under 
subparagraph (A). 

(2) SWAP SUBMISSIONS.— 
(A) A clearing agency shall submit to the Commission 

each security-based swap, or any group, category, type, or 
class of security-based swaps that it plans to accept for 
clearing and provide notice to its members (in a manner 
to be determined by the Commission) of such submission. 

(B) Any security-based swap or group, category, type, or 
class of security-based swaps listed for clearing by a clear-
ing agency as of the date of enactment of this subsection 
shall be considered submitted to the Commission. 

(C) The Commission shall— 
(i) make available to the public any submission re-

ceived under subparagraphs (A) and (B); 
(ii) review each submission made under subpara-

graphs (A) and (B), and determine whether the secu-
rity-based swap, or group, category, type, or class of 
security-based swaps, described in the submission is 
required to be cleared; and 

(iii) provide at least a 30-day public comment period 
regarding its determination whether the clearing re-
quirement under subsection (a)(1) shall apply to the 
submission. 

(3) DEADLINE.—The Commission shall make its determina-
tion under paragraph (2)(C) not later than 90 days after receiv-
ing a submission made under paragraphs (2)(A) and (2)(B), un-
less the submitting clearing agency agrees to an extension for 
the time limitation established under this paragraph. 

(4) DETERMINATION.— 
(A) In reviewing a submission made under paragraph 

(2), the Commission shall review whether the submission 
is consistent with section 17A. 

(B) In reviewing a security-based swap, group of secu-
rity-based swaps or class of security-based swaps pursuant 
to paragraph (1) or a submission made under paragraph 
(2), the Commission shall take into account the following 
factors: 

(i) The existence of significant outstanding notional 
exposures, trading liquidity and adequate pricing data. 

(ii) The availability of rule framework, capacity, 
operational expertise and resources, and credit sup-
port infrastructure to clear the contract on terms that 
are consistent with the material terms and trading 
conventions on which the contract is then traded. 
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(iii) The effect on the mitigation of systemic risk, 
taking into account the size of the market for such 
contract and the resources of the clearing agency 
available to clear the contract. 

(iv) The effect on competition, including appropriate 
fees and charges applied to clearing. 

(v) The existence of reasonable legal certainty in the 
event of the insolvency of the relevant clearing agency 
or 1 or more of its clearing members with regard to 
the treatment of customer and security-based swap 
counterparty positions, funds, and property. 

(C) In making a determination under subsection (b)(1) or 
paragraph (2)(C) that the clearing requirement shall apply, 
the Commission may require such terms and conditions to 
the requirement as the Commission determines to be ap-
propriate. 

(5) RULES.—Not later than 1 year after the date of the enact-
ment of this section, the Commission shall adopt rules for a 
clearing agency’s submission for review, pursuant to this sub-
section, of a security-based swap, or a group, category, type, or 
class of security-based swaps, that it seeks to accept for clear-
ing. Nothing in this paragraph limits the Commission from 
making a determination under paragraph (2)(C) for security- 
based swaps described in paragraph (2)(B). 

(c) STAY OF CLEARING REQUIREMENT.— 
(1) IN GENERAL.—After making a determination pursuant to 

subsection (b)(2), the Commission, on application of a 
counterparty to a security-based swap or on its own initiative, 
may stay the clearing requirement of subsection (a)(1) until the 
Commission completes a review of the terms of the security- 
based swap (or the group, category, type, or class of security- 
based swaps) and the clearing arrangement. 

(2) DEADLINE.—The Commission shall complete a review un-
dertaken pursuant to paragraph (1) not later than 90 days 
after issuance of the stay, unless the clearing agency that 
clears the security-based swap, or group, category, type, or 
class of security-based swaps, agrees to an extension of the 
time limitation established under this paragraph. 

(3) DETERMINATION.—Upon completion of the review under-
taken pursuant to paragraph (1), the Commission may— 

(A) determine, unconditionally or subject to such terms 
and conditions as the Commission determines to be appro-
priate, that the security-based swap, or group, category, 
type, or class of security-based swaps, must be cleared pur-
suant to this subsection if it finds that such clearing is 
consistent with subsection (b)(4); or 

(B) determine that the clearing requirement of sub-
section (a)(1) shall not apply to the security-based swap, or 
group, category, type, or class of security-based swaps. 

(4) RULES.—Not later than 1 year after the date of the enact-
ment of this section, the Commission shall adopt rules for re-
viewing, pursuant to this subsection, a clearing agency’s clear-
ing of a security-based swap, or a group, category, type, or 
class of security-based swaps, that it has accepted for clearing. 

(d) PREVENTION OF EVASION.— 
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(1) IN GENERAL.—The Commission shall prescribe rules 
under this section (and issue interpretations of rules prescribed 
under this section), as determined by the Commission to be 
necessary to prevent evasions of the mandatory clearing re-
quirements under this Act. 

(2) DUTY OF COMMISSION TO INVESTIGATE AND TAKE CERTAIN 
ACTIONS.—To the extent the Commission finds that a par-
ticular security-based swap or any group, category, type, or 
class of security-based swaps that would otherwise be subject 
to mandatory clearing but no clearing agency has listed the se-
curity-based swap or the group, category, type, or class of secu-
rity-based swaps for clearing, the Commission shall— 

(A) investigate the relevant facts and circumstances; 
(B) within 30 days issue a public report containing the 

results of the investigation; and 
(C) take such actions as the Commission determines to 

be necessary and in the public interest, which may include 
requiring the retaining of adequate margin or capital by 
parties to the security-based swap or the group, category, 
type, or class of security-based swaps. 

(3) EFFECT ON AUTHORITY.—Nothing in this subsection— 
(A) authorizes the Commission to adopt rules requiring 

a clearing agency to list for clearing a security-based swap 
or any group, category, type, or class of security-based 
swaps if the clearing of the security-based swap or the 
group, category, type, or class of security-based swaps 
would threaten the financial integrity of the clearing agen-
cy; and 

(B) affects the authority of the Commission to enforce 
the open access provisions of subsection (a)(2) with respect 
to a security-based swap or the group, category, type, or 
class of security-based swaps that is listed for clearing by 
a clearing agency. 

(e) REPORTING TRANSITION RULES.—Rules adopted by the Com-
mission under this section shall provide for the reporting of data, 
as follows: 

(1) Security-based swaps entered into before the date of the 
enactment of this section shall be reported to a registered secu-
rity-based swap data repository or the Commission no later 
than 180 days after the effective date of this section. 

(2) Security-based swaps entered into on or after such date 
of enactment shall be reported to a registered security-based 
swap data repository or the Commission no later than the later 
of— 

(A) 90 days after such effective date; or 
(B) such other time after entering into the security- 

based swap as the Commission may prescribe by rule or 
regulation. 

(f) CLEARING TRANSITION RULES.— 
(1) Security-based swaps entered into before the date of the 

enactment of this section are exempt from the clearing require-
ments of this subsection if reported pursuant to subsection 
(e)(1). 

(2) Security-based swaps entered into before application of 
the clearing requirement pursuant to this section are exempt 
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from the clearing requirements of this section if reported pur-
suant to subsection (e)(2). 

(g) EXCEPTIONS.— 
(1) IN GENERAL.—The requirements of subsection (a)(1) shall 

not apply to a security-based swap if 1 of the counterparties to 
the security-based swap— 

(A) is not a financial entity; 
(B) is using security-based swaps to hedge or mitigate 

commercial risk; and 
(C) notifies the Commission, in a manner set forth by 

the Commission, how it generally meets its financial obli-
gations associated with entering into non-cleared security- 
based swaps. 

(2) OPTION TO CLEAR.—The application of the clearing excep-
tion in paragraph (1) is solely at the discretion of the 
counterparty to the security-based swap that meets the condi-
tions of subparagraphs (A) through (C) of paragraph (1). 

(3) FINANCIAL ENTITY DEFINITION.— 
(A) IN GENERAL.—For the purposes of this subsection, 

the term ‘‘financial entity’’ means— 
(i) a swap dealer; 
(ii) a security-based swap dealer; 
(iii) a major swap participant; 
(iv) a major security-based swap participant; 
(v) a commodity pool as defined in section 1a(10) of 

the Commodity Exchange Act; 
(vi) a private fund as defined in section 202(a) of the 

Investment Advisers Act of 1940 (15 U.S.C. 80–b– 
2(a)); 

(vii) an employee benefit plan as defined in para-
graphs (3) and (32) of section 3 of the Employee Re-
tirement Income Security Act of 1974 (29 U.S.C. 1002); 

(viii) a person predominantly engaged in activities 
that are in the business of banking or financial in na-
ture, as defined in section 4(k) of the Bank Holding 
Company Act of 1956. 

(B) EXCLUSION.—The Commission shall consider wheth-
er to exempt small banks, savings associations, farm credit 
system institutions, and credit unions, including— 

(i) depository institutions with total assets of 
$10,000,000,000 or less; 

(ii) farm credit system institutions with total assets 
of $10,000,000,000 or less; or 

(iii) credit unions with total assets of 
$10,000,000,000 or less. 

(4) TREATMENT OF AFFILIATES.— 
ø(A) IN GENERAL.—An affiliate of a person that qualifies 

for an exception under this subsection (including affiliate 
entities predominantly engaged in providing financing for 
the purchase of the merchandise or manufactured goods of 
the person) may qualify for the exception only if the affil-
iate, acting on behalf of the person and as an agent, uses 
the security-based swap to hedge or mitigate the commer-
cial risk of the person or other affiliate of the person that 
is not a financial entity. 
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ø(B) PROHIBITION RELATING TO CERTAIN AFFILIATES.— 
The exception in subparagraph (A) shall not apply if the 
affiliate is— 

ø(i) a swap dealer; 
ø(ii) a security-based swap dealer; 
ø(iii) a major swap participant; 
ø(iv) a major security-based swap participant; 
ø(v) an issuer that would be an investment com-

pany, as defined in section 3 of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–3), but for paragraph 
(1) or (7) of subsection (c) of that Act (15 U.S.C. 80a– 
3(c)); 

ø(vi) a commodity pool; or 
ø(vii) a bank holding company with over 

$50,000,000,000 in consolidated assets.¿ 
(A) IN GENERAL.—An affiliate of a person that qualifies 

for an exception under this subsection (including affiliate 
entities predominantly engaged in providing financing for 
the purchase of the merchandise or manufactured goods of 
the person) may qualify for the exception only if the affil-
iate— 

(i) enters into the security-based swap to hedge or 
mitigate the commercial risk of the person or other af-
filiate of the person that is not a financial entity, and 
the commercial risk that the affiliate is hedging or 
mitigating has been transferred to the affiliate; 

(ii) is directly and wholly-owned by another affiliate 
qualified for the exception under this paragraph or an 
entity that is not a financial entity; 

(iii) is not indirectly majority-owned by a financial 
entity; 

(iv) is not ultimately owned by a parent company 
that is a financial entity; and 

(v) does not provide any services, financial or other-
wise, to any affiliate that is a nonbank financial com-
pany supervised by the Board of Governors (as defined 
under section 102 of the Financial Stability Act of 
2010). 

(B) LIMITATION ON QUALIFYING AFFILIATES.—The excep-
tion in subparagraph (A) shall not apply if the affiliate is— 

(i) a swap dealer; 
(ii) a security-based swap dealer; 
(iii) a major swap participant; 
(iv) a major security-based swap participant; 
(v) a commodity pool; 
(vi) a bank holding company; 
(vii) a private fund, as defined in section 202(a) of 

the Investment Advisers Act of 1940 (15 U.S.C. 80-b- 
2(a)); 

(viii) an employee benefit plan or government plan, 
as defined in paragraphs (3) and (32) of section 3 of 
the Employee Retirement Income Security Act of 1974 
(29 U.S.C. 1002); 

(ix) an insured depository institution; 
(x) a farm credit system institution; 
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(xi) a credit union; 
(xii) a nonbank financial company supervised by the 

Board of Governors (as defined under section 102 of 
the Financial Stability Act of 2010); or 

(xiii) an entity engaged in the business of insurance 
and subject to capital requirements established by an 
insurance governmental authority of a State, a terri-
tory of the United States, the District of Columbia, a 
country other than the United States, or a political 
subdivision of a country other than the United States 
that is engaged in the supervision of insurance compa-
nies under insurance law. 

(C) LIMITATION ON AFFILIATES’ AFFILIATES.—Unless the 
Commission determines, by order, rule, or regulation, that 
it is in the public interest, the exception in subparagraph 
(A) shall not apply with respect to an affiliate if such affil-
iate is itself affiliated with— 

(i) a major security-based swap participant; 
(ii) a security-based swap dealer; 
(iii) a major swap participant; or 
(iv) a swap dealer. 

(D) CONDITIONS ON TRANSACTIONS.—With respect to an 
affiliate that qualifies for the exception in subparagraph 
(A)— 

(i) such affiliate may not enter into any security- 
based swap other than for the purpose of hedging or 
mitigating commercial risk; and 

(ii) neither such affiliate nor any person affiliated 
with such affiliate that is not a financial entity may 
enter into a security-based swap with or on behalf of 
any affiliate that is a financial entity or otherwise as-
sume, net, combine, or consolidate the risk of security- 
based swaps entered into by any such financial entity, 
except one that is an affiliate that qualifies for the ex-
ception under subparagraph (A). 

ø(C)¿ (E) TRANSITION RULE FOR AFFILIATES.—An affil-
iate, subsidiary, or a wholly owned entity of a person that 
qualifies for an exception under subparagraph (A) and is 
predominantly engaged in providing financing for the pur-
chase or lease of merchandise or manufactured goods of 
the person shall be exempt from the margin requirement 
described in section 15F(e) and the clearing requirement 
described in subsection (a) with regard to security-based 
swaps entered into to mitigate the risk of the financing ac-
tivities for not less than a 2-year period beginning on the 
date of enactment of this subparagraph. 

(F) RISK MANAGEMENT PROGRAM.—Any security-based 
swap entered into by an affiliate that qualifies for the ex-
ception in subparagraph (A) shall be subject to a central-
ized risk management program of the affiliate, which is 
reasonably designed both to monitor and manage the risks 
associated with the security-based swap and to identify 
each of the affiliates on whose behalf a security-based swap 
was entered into. 

(5) ELECTION OF COUNTERPARTY.— 

VerDate Sep 11 2014 05:26 Nov 18, 2015 Jkt 059006 PO 00000 Frm 00045 Fmt 6659 Sfmt 6601 E:\HR\OC\HR311P2.XXX HR311P2em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



46 

(A) SECURITY-BASED SWAPS REQUIRED TO BE CLEARED.— 
With respect to any security-based swap that is subject to 
the mandatory clearing requirement under subsection (a) 
and entered into by a security-based swap dealer or a 
major security-based swap participant with a counterparty 
that is not a swap dealer, major swap participant, secu-
rity-based swap dealer, or major security-based swap par-
ticipant, the counterparty shall have the sole right to se-
lect the clearing agency at which the security-based swap 
will be cleared. 

(B) SECURITY-BASED SWAPS NOT REQUIRED TO BE 
CLEARED.—With respect to any security-based swap that is 
not subject to the mandatory clearing requirement under 
subsection (a) and entered into by a security-based swap 
dealer or a major security-based swap participant with a 
counterparty that is not a swap dealer, major swap partici-
pant, security-based swap dealer, or major security-based 
swap participant, the counterparty— 

(i) may elect to require clearing of the security-based 
swap; and 

(ii) shall have the sole right to select the clearing 
agency at which the security-based swap will be 
cleared. 

(6) ABUSE OF EXCEPTION.—The Commission may prescribe 
such rules or issue interpretations of the rules as the Commis-
sion determines to be necessary to prevent abuse of the excep-
tions described in this subsection. The Commission may also 
request information from those persons claiming the clearing 
exception as necessary to prevent abuse of the exceptions de-
scribed in this subsection. 

(h) TRADE EXECUTION.— 
(1) IN GENERAL.—With respect to transactions involving se-

curity-based swaps subject to the clearing requirement of sub-
section (a)(1), counterparties shall— 

(A) execute the transaction on an exchange; or 
(B) execute the transaction on a security-based swap 

execution facility registered under section 3D or a security- 
based swap execution facility that is exempt from registra-
tion under section 3D(e). 

(2) EXCEPTION.—The requirements of subparagraphs (A) and 
(B) of paragraph (1) shall not apply if no exchange or security- 
based swap execution facility makes the security-based swap 
available to trade or for security-based swap transactions sub-
ject to the clearing exception under subsection (g). 

(i) BOARD APPROVAL.—Exemptions from the requirements of this 
section to clear a security-based swap or execute a security-based 
swap through a national securities exchange or security-based 
swap execution facility shall be available to a counterparty that is 
an issuer of securities that are registered under section 12 or that 
is required to file reports pursuant to section 15(d), only if an ap-
propriate committee of the issuer’s board or governing body has re-
viewed and approved the issuer’s decision to enter into security- 
based swaps that are subject to such exemptions. 

(j) DESIGNATION OF CHIEF COMPLIANCE OFFICER.— 
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(1) IN GENERAL.—Each registered clearing agency shall des-
ignate an individual to serve as a chief compliance officer. 

(2) DUTIES.—The chief compliance officer shall— 
(A) report directly to the board or to the senior officer of 

the clearing agency; 
(B) in consultation with its board, a body performing a 

function similar thereto, or the senior officer of the reg-
istered clearing agency, resolve any conflicts of interest 
that may arise; 

(C) be responsible for administering each policy and pro-
cedure that is required to be established pursuant to this 
section; 

(D) ensure compliance with this title (including regula-
tions issued under this title) relating to agreements, con-
tracts, or transactions, including each rule prescribed by 
the Commission under this section; 

(E) establish procedures for the remediation of non-
compliance issues identified by the compliance officer 
through any— 

(i) compliance office review; 
(ii) look-back; 
(iii) internal or external audit finding; 
(iv) self-reported error; or 
(v) validated complaint; and 

(F) establish and follow appropriate procedures for the 
handling, management response, remediation, retesting, 
and closing of noncompliance issues. 

(3) ANNUAL REPORTS.— 
(A) IN GENERAL.—In accordance with rules prescribed by 

the Commission, the chief compliance officer shall annu-
ally prepare and sign a report that contains a description 
of— 

(i) the compliance of the registered clearing agency 
or security-based swap execution facility of the compli-
ance officer with respect to this title (including regula-
tions under this title); and 

(ii) each policy and procedure of the registered clear-
ing agency of the compliance officer (including the 
code of ethics and conflict of interest policies of the 
registered clearing agency). 

(B) REQUIREMENTS.—A compliance report under sub-
paragraph (A) shall— 

(i) accompany each appropriate financial report of 
the registered clearing agency that is required to be 
furnished to the Commission pursuant to this section; 
and 

(ii) include a certification that, under penalty of law, 
the compliance report is accurate and complete. 

* * * * * * * 

Æ 
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