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AMENDMENT TO THE INVESTOR PROTECTION ACT
OF 2009
OFFERED BY MR. FRANK AND MR. KANJORSKI

‘ [Amendment is to the Discussion Draft of October 1, 2009]

Strike section 103 and insert the following:

1 SEC. 103. ESTABLISHMENT OF A FIDUCIARY DUTY FOR

2 BROKERS, DEALERS, AND INVESTMENT AD- o
3 VISERS,_M HARMONIZATION OF REGULA- |
4 | TION. |
5 (a) IN GEmRAL.—‘ | | |
6 (1) SECURITiEs EXCHANGE ACT OF 1934.—Sec-
7 tion 15 of the Securltles Exchange Act of 1934 (15
8 -U S. C 780) 18 amended— |
-9 (A) by redemgnatmg the second subsection
‘10  (1) as subsectlon (]) and .
11 (B) by adding at the end the _folloWi.ﬁg new
12 subsections: | | , '
13 “(k) STANDARD' or CONDUCT.— |
14 “1) In GENERAL —Notmthstandmg any other
15 pr0v151on of this Act or the Investment Advisers Act
16 " of 1940, the Comimission shall promulgate rules to
17 provide ’_chat,- with respect to a broker or dealer,
18 when providing ,pefsonaliZe_d investment advice to a
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1 h retail eustomer (and such other customers as the
2 Commission may by rule provide), the standard of o
3 conduct for such broker or dealer with .respeet tor
4 -such _eusﬁomer shall be the same as the standard of
5 - conduect a.,_pp]:ic-able.‘ to an investment adviser under
6 the Investment Advisers Act of 1940. The receipt of
7 eompensaﬁon based on corrrrnission or other_starld-
8 ard compengation for the sale of securities eha]l 'not, '
9 in and’ of itself‘ be eonsidered a violation of sﬁch
10 standard apphed to a broker or dealer
11 “(2) DISCLOSURE OF RANGE OF PRODUCTS OF-
12 VFERED.wWhere 4 broker or dealer sells only prop.r1~
'1_3' : 'etary‘ er etherr 151111359,& range of products, as deter-
14 . mined .by.the' Comm_ission, the Commission shall by - .
15 | rale reduire that such broker or dealer'provide' no-
' 1_6 tice to each retail custorﬁer and ob’eain the consent
17 or acknowledgmeht of the customer. . |
18 “(3) RETAIL CUSTOMER DEFINED.~~For pur;
.19' ' Vposes of fhis :Sﬁbse'ct'io'ri,_ the term ‘retail customer’
20 _ means a natura,l person, or the legal representative
21 of such natura.l'ﬁerS(m, who—
22 | ' é‘(A) rece.ives. personalized investment- ad-
23 viee from a broker or dea.ler; and
24 “(B) ﬁses _such .adviee primarily for per—.
25 sonal, family, or household purposes.
: f:\VHLC\102669\1’02609.03‘_9.xm!7 i (45214?|9i -
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1 “() OTHER MATTERS.—The Commission shall—

2 “(1) facilitate the provision of simple and eclear

3 diselosures to investors regarding the terms of their

4 relationships with brokers, dealers, and investment
-5 advisers, including any material conflicts of interest;

6 and o | |
7 “(2) examine and, where apprqpriate,_ promul-

8 gate rules prohibiting or restrieting certain sales

9 - practices, conflicts of interest, and compensation -
10 schemes for brokers, dealers, and investment adVis—'
11 ers that the 'Comnﬁséion deems eontraryﬁ to. the pub- :
12 lic interest and the protecti'on of investors.”. |

13 (2) INVESTMENT ADVISERS ACT OF 1940.—Sec-
14 tion 211 of the Investment Advisérs Act of 1940, as
15 amended by section 102(d), is furthér amended by
16 adding at the end the f0110Wing new subsection:

17 “(f) _STANDARD OF CONDUCT.—

18 “(_1').' In GENERAL.—The Commyission shall pro-
19 mulgate rules to ‘providé that the standard of con-
20 ~duct for all -broker's, dealers, and investment advis-
21 ‘ers, when providjng personalized -investment -advice
22 to retail customers (and such other customers as the
23 Commission may by rule provide), shall be to act in
24 - the best interest of the customer without regard to
25 the financial or ‘other interest of the broker, _deaier,_
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)ll or investment adﬁ'ser, providing the advice. In ac-
2 | cordaﬁee with such rules, any material conflicts of
3 ini:ei*ést shall be disclosed and may be consented to-
4. by the eustomer. Such rules shall provide that such
5 standard of. conduct shall be no less stringent.than
6. ‘the standard applicable to investment advisers under -
7 section 206(1) and (2) of this Act when providing
8 -_pérsonalized investment advice. |
9  “2) R];]-TAIL CUSTOMER DEFINED;—For pur-
10 poses of this subsection, the term ‘retail customer’
11 means a natural person,'. or therlegal. representative
12 of such,ﬁatmai person, who—
13 “(A) receives personalized investment ad-
14 . viee 'from. a bfoken dealer, or inVestmeIit ad-
15 viser; and
16 “(B). uses such advice primarilj- for per-
17 sonal, family, or househoid purposés. |
18 “(g) OTHER MATTERS —The Commission shall— |
19 (1) facilitate the p'rlovis.ion of simple and clear
20 ~disclosures to investors regarding ﬁhe terms of their
21 relationships with brokers,  dealers, and mvestment
22 adviser_s,_ includiﬁg‘ any material conflicts of interest;
23 and | |
24 - “(2) examine and, Wheré appropriate, promul-
25 gate rules prohibiting or restricting certain éales

FAVHLCY 02609\102609.039.xml (45214719} '
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practiees, éonﬂicts of interest, and compensation
schemes for brokers, dealers, and investment adﬁs—
ers tha,t"the Commission.deems contrafy to the pub-
lic interest and the protection of investors.”.

(b} HIARMONIZATION OF ENFORCEMENT.—

(1) SECURITIES EXCHANGE ACT OF 1934.—Sec- _

tion 15 of the Securities Exchange Act of 1934, as

amended by subsection (a)(1), is further amended by

T W N L R W N

- adding at the end the following new subsection:

[a—
o

“(m) IiARMONﬁATION-OF ENFORCEMENT.—The en- |
11‘ forecement authoﬁty of the Commission with respeect to vio-
12 lations of the standard of conduet applicable to a broker

13 or dealer providing personalized investment advice to a re-

14 tail customer shall include—

15 - (1) the enforcement authority of the Commis-
16 sion- VVith. respect to such violations providéd under
17 this Ac,t, and _ _
18 " | “(2) the enforcement 'authority of the Commis-
19 sion with respect to violations of the standard of
20 - eonduct ‘apﬁlieable to an investment advisor under o
21 - thé Investment Advisers Act of 1940, ihcluding the ‘ ' ]
22 authority to ilnpdse sanctions for lsuch violations, | | | ‘;
23 - and

24 the Commission shall seek to prosecute and sanction viola-

25 tors of the standard of conduet applicable to a broker or

TWHLC\026091102609.039.xml (45214719}
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dealer providing persbna]jzed investment advice to a réfail
customer under.this Act to same extent as the Commission
'prosecutes and sanctions violators of the standard of eon—l .
duet applicable to an iﬁvestment advisor under the Invest-
ment Advisers Act of 1940.”.

(2) INVESTMENT ADVISERS ACT OF 1940.—Sec-

tion 211 of the Tnvestment Advisers Act of 1940, as

. amended by section (a)(2), is further amended by -

-addjng at the énd the following new subsection:

“(h) HARMONIZATION oF ENFORCEMENT.—The en-

- forcement. authority of the Commission with respect to vio-
lations of the standard of conduet applicable to an i‘n“fest—r'
ment adviser shall include— |

“(1) the enfércement aﬁth(irity of fhe Commis-

- sion with respect to such violations provided under

this Act, and

“(2) the enforcement authority of the Commis- |
sion with respect to violations of the standafd of ¢

conduet applicable to a broker or dealer providing

personalized mvestment advice to a retail customer
under the Securities Exchange Act of 1934, includ-
ing the authority to impose sanctions for such viola-

tions, and.

24 the Commission shall seek to prosecute and sanction viola-

25 tors of the standard of conduct applicable to an mvest-

FAWHLC\ 026094102609.039.xml (45214719}

Cclober 26, 2009 (10:50 a.m.)



FAMWB\111FSPAUPA_001. XML

W B W N

7

ment advisor under this Act to same extent as the Com-

mission prosecutes and sanctions violators of the standard

of conduct applieable to a broker or dealer providing per-
sonalized investment advice to a retail customer under the

Securities Exchange Act of 1934.7.

Pagei- 17, line 7, after “laws” insert the following: «“

the rules and regulations thereunder,”._

Page 17, line 20, after “laws” ingert the following:

“  the rules and regulations thereunder,”.
¥ N 2

Page iQ,'line 17, insert after “Depértment of Jus-

tice,” the following “‘the Public Company A_ecouﬁting
 Oversight Board,”. ~

Page 21, beginning on line 23, strike “pursuant to

section 308 of the Sarbénes-OXley Act of 2002 or other

fund” and insert “or other fund pursuant to section 308

of the Sarbanes—Oxléy Act of 2()_02”..

Page .22, beginning on Tine 6, strike “pursuant to

section 308.of the Sarbahes—OXley Act of 2002 or other

fund” and insert “or other fund pursuant to section 308

of the Sarbanes-Oxley Act of 2002”.

Page 22, line 9, after “disgorgement fund” insert

the following: “or other fund”.

Page 2—3 ,_ line 19, after “awards” insert “were”.

FAVHLC\1026091102609.039.xml ] (45214719)
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Page 25, line 14, strike “(i)” and insert “(ii)”.

. Page 25, line 19, strike “(ii)”” and insert “(iii)”.

Page 27, beginning on line 5, strike “public”.

‘Page 28, insert after line 4 the following new clause

(and redesignate succeeding clauses accordingly):

“(i1) the Public: Company Accountihg |
Oversight Board,”.

Page 28, after line 18, insert the following new sub-

section (and redesignate succeeding subsections aeccord-

ingiy) :

3
4
5
6
7
8
9

10

“(h) PROVISION oF FALSE INFORMATION. f——Any.
WhlSﬂEblOWBI‘ Who knowingly and Wﬂlfu]ly makes any
false ﬁctltlous or fraudulent statement or- representatlon '
or makes or uses any false ertmg or document knowing
thé- sarﬁe to contain any false, -fictitious, or frandulént
statemént or ‘entry, shall not be entitled to an award under
this seetlon and shall be subject to prosecutlon under sec-

tion 1001 of title 18 Umted States Code.”.

Page 29, line 7, nsert before the semicolon the'. fol-

lowing: “, unless the whistleblower is the initial source of

* the information”. "~

. TAWVHLCH 026@9\1 02609.039.xrnl {45214719)
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Page 29, line 22, after “fund” insert the following:
““or other fund”.
‘Page 36, strike lines 6 through 21 and insert the

. following:

1_ “SEC. 4E. DEADLINE FOR COMPLETING ENFORCEMENT IN-

2 VESTIGATIONS AND COMPLIANCE EXAMINA-

3 TIONS AND INSPECTIONS. |
4 “(a) ENFORCEMENT INVESTIGATIONS.— _

5 “(1) TN GENERAL—Not later than 180 days
6 after the .date_o:n: which Commission Vsta'ff provide a
7 written .We]ls noﬁﬁeatioh to any person, the Com-
8 mission staff shall either file anr action against such
9 person or pro_vide_' notie_e to the Director of the Divi-

.10 sion of Enforeement of its intent to not file an ac- '

11 tion. o

12 “(2) EXCEPTIONS FOR CERTAIN COMPLEX AO-. .

13 TIONS._—_—'Notwithstanding paragraph (1), if the head

14 of ahy diviSiop or office within the Commission or.

15 his designee determines that a particular enforce- :

16 ment investiga,tionl is sufficiently cbniplex such that

17 a determination regarding the filing of an action

18 against a. person canmot be completed within the

19 deadline speeiﬁed in paragraph (1), the head of any _

20 division or office within the Commission or his des-

21 ignee may, after providing notice to the Chairman of

f:\VHLC\102609\102669.039.me7 ' (452147|§)
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1 the Commission, extend such deadline as needed for
2 one additional 180-day period. If after the additional
3 180-day period. the head of any division or office
4 within the Co:mn]ission' or his designee determines
5 that é, particular enforeement investigation is suffi-
6 ciently complex such that a'determination regarding
7 ~the filing of an action_aga.inst ‘a person -cannolt_ be
8 completed within the additional 180-day period, the
9 head of any division or office within the Conimission
10 or his | designee -may, after- providing notice to and.
11 receiving 'approi'ral of -the Commission, extend such
12 ' deadline as needed for Qne- or more additional suc- .
13 cessive 180-day 'pei'iods.
14 “(b) CmeMNCE EXAMINATIONS AND I’NSPEGQ
15 TIONS~— - N |
16 “1) In GE,NERAL'.—N_O’n later than 180 days -.
17 after the date"On Whieh Commissibn staff completes
| 18 the on-site portion of its compliance examination or
| 19 inspeetion' or receives. all records requested from the
20 entity 'being examined or inspected, whichever is
21 later, Commuission’ staft shall provide the entity being
: 22 examined or inspected With.m'itten notification indi-
23 cating either that the exaimination or inspection has -
24 concluded without findings or that the staff requests
25 ‘the entity undertake corrective action. |
EWHLCU 0é609\1 02609.039.5(_!11[ {4521 47|9)
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“(2) EXCEPTION FOR CERTAIN COMPLEX AC-
TIONS.—Notwithstanding p_ara,graph (1), if the head

of any division or office within the Commission or

~his designee determines that a partiéular compliance

examination or inspection is sufficiently complex

such that a detefmina,tign regarding concluding the

- examination or mmspection or regarding the staff re--

-quests the entify undertake corrective action cannot

be completed 'Within the deadline '_ specified in para-

~ graph (1), the head of any division or office within

the Commission or his designee may, after providing

notice to the Chairman of the Commission, extend

such deadline as needed for one additional 180-day .

period.”,

Page 47, line 25, strike “that” and insert “a reg-

istered public accounting”.

Page 48, line 3, strike “disciplinary”.

N Pé,ge 48, line 6, strike ‘.‘misconduc't”‘ and insert

“conduct”.

Page 48, line 9, strike “that” and insert “g reg-

1stered

public aeeounting" .

Page 48, strike lines 10 and 11 and insert the fol-

lowing:

£AVHLC\102600\1 02609.039.xm!
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“(IT) non-cooperation as de-
seribed in section 105(b)(3) with re-
spect to a demand in a Board inves-
tigation for testimony, doeuments, or
other information relating to a period
when such bérson was " associated or -

seék_]'ng to -become associated with a

I N T N T N

feg*istei'ed public accounting ﬁrm.”-.
Page 48, line 18, after “act”, striké thé comma.
Page 49,._strike lines 3 fhrough 8.
Page 49, line 9, strike “(4)” and-‘insert “2y..
Page 49, liﬁe .14l, strike “current or former”.
Page 49, line 15, strike “; and” and insert a period.
Page 49,_strike lines 16 and 17.

Page 50, after line 20, insert the following new sub-
paragraphs (and rredesignaté suceeeding - subparagraphs

~ accordingly):

9 . “(B) the Public Company Accounting

10 - Oversight Board; -

11 | “(C) any self-regulatory organization;”.
f:\vHLC\102609\;1ozsos.oag.xml (4521-4719)

October 26, 20(_)9 (10:50 a.m.)



FAMWB\I1IFSUIPAUPA_001.XML _
| 13 |

Page 51, beginning on line 10, strike “No Federal
agency or State securities or law enforcement é,uthority '

- shall” insert the following:

“(A) IN  GENERAL.—Federal = agencies,

State securities and law enforeement anthori-
ties, self-regulatory organizations, and the Pub- |
lic Company Accounting Oversight Board shall

th B W N =

not”’.
Page 51, after line 15, insert the following:

“(B) EXCEPTION WITH RESPECT TO CER-
TAIN' ACTIONS.—The  provisions of subpara-

oraph (A) shall net apply to ‘a self-reg'ula,torj' _

organization or the Public Company Accounting )
10 ~ Oversight Board with respect to information '
1T _ used by the Commission in an action against

12 such organization.”.

_Page 96, beginning on line 1, strike ‘“‘securities
* transaction occurs cutside the United States” a_.nd msert,

“violation is committed'by a foreign adviser”.

Page 56, strike lines 10 through 24 and insert the

following:
13 “(g) FIDELITY BONDING.—
fAVHLC\1026091102609.039.xml - {4521 47|9-)
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1 “(1) IN ¢ENERAL.—The Commission is author-
2 1zed to require that a registered management com-
3 pany provide and maintain a fidelity bond against
4 loss as-to any officer or employee ‘Wwho has access to
5 securities or fuhds of the company, either directly or
.6 .through authority tb draw upoh such funds or to di-
7 rect generally the dlSpOSlthIl of such Seeurltles (un-
| 8 less the officer or employee ha,s such access solely
-9 through his- pomtmn.as\an' officer or employee pf a
10 baﬁk) in siich form and amount as the Commission
11 may. preserlbe by rule, regulatmn or order for the
12 proteetlon of mvestors.
13 “(2) DEFINITIONS.——-F(_)I‘ purposes of this sub-
14 l_ section: |
15 ~ “(A) MANAGEMENT COMPANY.—The term
16 ‘managemént company has the meaning given
17 | such term under. séction' 4 of the Investment _
18 - “Company Act of 1940, | _ |
19 "‘(B) OFFICER OR EMPLOYEE.—The term
20 ‘ ‘offi.cer or einployée’ means— -
21 “(i) any officer or émpl(_)yee of the
22 management company; and;
23 “(ii) any dfﬁéer or employee of any
24 investment adviser to the managemént
'25 company, or of any affiliated company of
f:\VHLC\102609\102609.039.xﬁ1| 7 (45214719} :
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1 any such investﬂlent adviser, as the Com-
mission may preseribe by rule, regulation,
or order for the protection of investors.
“(0) -OTHER DEFINITIONS.—The terms
‘affiliated company’ and ‘investment adviser’

shall have the meaning éii_ren such terms under

" ‘sections 2 of the Investment Company Aect of.
1940.7. |

" SR . N T S U TCR

Page 61, line 8, after “subsection;” insert the fol-
lowing: “promulgate rules pursuant to which it may”.

Page 61, line 20, after “consider” insert the fol-

lowing: “objective factors, such as”.

Page 61, line 22, strike “risk proﬁle” and insert

“number of clients”’.

- Page 64, line 2, strike “60-day” and insert ‘“90-

o

day”’.

Page 64, line 7, after “i'estructuring” insert the fol- -

lowing: “‘and the operations of the capital markets”.
_Pagé 64, line 8, before “need” insert “the”.

Page 64,. line 9, strike “self—reglilatory organiza-
tions,” and insert “‘as well as the SEC’s relationship with

the reliance on self-regulatory organizations”.

fAVHLC026094102609.039.xmt . (45214719)
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Pﬁge 64, line 11, before the period insert “that are
under the SEC’S oversight”.

Page 64, lines 19 and 20, -strike ‘“chain of com-

“mand”’ and insert “chain-of-command”.

* Page 64, line 22, strike “policies and personal” and

insert “authorities, workplace policies, and personnel”.

Page 65, strike lines 5 through 8 and insert the fol-

lowing:
1 (iii) the diversity of skill sets of SE'C-_
2 , erﬁployees and Whether the present skill set
3 diversity efﬁciently and. ef_fectively fosters
4 the SEC’s mission of investor proteetibn;
5 and

a : .

_Page 65, line"10, strike “and”
Page 65, beginning on line 11, strike “the 'preSent
. self-regulatory organizational structure and a determina- -
tion of whether ‘a present” and insert “whether the

SEC’s oversight and”.

Page 65, line 15, strike the period and insert “;

and”.

Page 65, after line 15, ihsert the following:

AWHLCV02609\102609.039.xml (452147I9)
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(F) whether adjusting the SEC’s reliance

on self-regulatory organizations is necessary to
promote more efficient and effective governance

for the securities markets. |

Page 65, beginning on line 17, strike “180-day pe-

riod beginning on the date of the enactment of this Act,”

and insert “150—'déy period after being retained,”.

Page 66, line 20, strike “To effect or aécept” and

AN

5 “(1) IN GENERAL.—To effect, accept, or facili-
Page 66, after line 24, insert the following:

7 “(2) SaviNes CLAIfSE.——-Nofhihg'in paragraph

8 (1) shall be construed to limit the authority of an
9 appropriate Federal banking agency (as defined in
10 .~ section 3 of fhe_ Federal Depositllnsuranc.e Aet (12
11 U.S.C. 181_3(@))), the National Credit Union Admin-
12 istr_ation, or any other Federal department or agency
13 identiﬁed_ under law as having a systemic risk re-
14 sponsibility from prescribing rules or regulatioﬁs to
15 impose restrictions on transactions involving the
16 loan or borrowing of securities ‘in order fo protect
17 the safety and soundness df a financial institution or
18 to protect the financial system from systemic risk.”.

fAVHLCA 02609\102609.039.xml (45214719} -
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Page 72, beginning on line 22, strike “the Financial -

- Accounting Standards Board, and”.

~ Page 72, line 24, after “Board” insert “, and the

standard settlng body des1gna,ted pursuant to seetlon

19(b) of the Securltles Act of 1933”

_ Page 74, line '6, after -“examination” insert “, sur-

‘veillance, or risk assessment”.

Page 74, line 11, after ‘“‘agency”’ insert “,: or any

self-regulatory organization,”

'Page T4, line 20, before “or any self-regulatory” in-
‘sert “, the Public' Company Aéeounting Oversight
Board,”. '

[T
‘?

Page 75, lne -3, before _.“of that-pefson” inse

surveillance, or risk assessment”

Page 7 6, line 2, before “of a person” insert “, sur-

veillance or risk assessment”.

Page 76, line 9 after agency’ insert *, or the Pub-

he Company Aecountmg Oversight Board,

Page 77, line 17, after “agency’” insert “or the Pub-
lic Company Aécount'i_ng Oversight Board, or a self—régu»_ _

latory organization,”

b

FAVHLCA 02609\1 02609_.(}39.me (45214719)
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Page 78, after line 12, insert the following (and re-

designate sueceedmg para,graphs accordmgly)

1 (2) in the matter _fo]lowing section 11(a)(5) by |

2" striking “earning statement” and inserting “éarn-
3 ings statement”. |

- Page 83, beginning on line 11, strike “the end of the
120-day period beginning on the date of the enactment
of this paragraph,” and insert “October 1, 2010,”.

Page 83, line 18, after “majority of” insért “inde-~
pendent”’. |

. Page 84,'1ine 19, after “elections” insert “of munic-

ipal securities brokers and municipal secu‘rities dealers”.

Page 85, after line 2, 1nser1: the fo]lovwng (and re-

designate sueceedmg clauses aceordmgly)

4 (iii) shall establish minimum knowl-
5 edge, experience, and other appropriate
6 qualifications for individuals to serve as
7 public representatives, which may include;
8 ambng other things, prior work experience
9 in the securities, municipal finance, or mu-
10 nicipal securities industries;

Page 86, line 24, after “revenues” insert ‘“from the
securities business’.

£AVHLC\ 02609\102609.039.xmi (45214719)
October 26, 2009 (10:50 a.m.) :
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Page 87, beginning on line 5, strike “not to exceed
$2,500,000,000” and insert “the lesser . of
$2,500,000,000 or the target amount of the SIPC Fund
specified in the bylaws of SIPC”". ’,

Page 90, beginning on line 19, strike “an insider (as
such term is defined under section 101(31) of title 11,

United S_tétes Code),” and insert “an insider,”.

Page 93, strike lines 13 through 25 (and redesignate

_ suceeeding' sections according’]y)-.
. Page 94, beginning on line 5, strike “‘commodity”.

Page 94, line 22, after the period, insert “The term
‘eustomer’ includes any person who has a claim against
the debtor arising out: of sales or conversions of such se-

curities.”.
Page 95, line 18, strike “or”.
Page 96, line 4, strike the period and insert “; or”.

Page 96, after line 4, insert the following:

1 . “(ui) any person to the extent such .
2 person has a claim relating to any open re-
3 purchase or open reverse repurchase agree-
4 ‘ment.
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For purposes of this paragraph, the term ‘re- -
purchase agreement’ means the sa,le of a secu-

" rity at a specified price with a simultancous
" agreement or Obligation to repurchase the secu--
rity at a specified price on a '.Specifie'd future
date.”. |

Page 98, strike ]me 1 through page 99 line 20 and

insert the following:

7

9
10

11
12

13

14

15

16

1'_7 |

18

SEC. 510. 'STUDY AND REPORT ON THE FEASIBILITY OF .

| RISK-BASED ASSESSMENTS FOR SIPC MEM-
BERS.

(a) STUDY REQUIRED.—The Comptroller Geﬁeral of |

the United States shall conduct a study on whether the

‘Securities Investor Protectlon Corporatlon (hereafter in

this section referred to as “SIPC”) should be reqmred to.

impose assessments, on its member brokers and dealers,

‘based on risk for the purpose of adequately maintaining

the SIPC Fund. |
(b) CONTENT.wThe_ Comptroller General in con-
dueting this study shall— '
19 (1) identify_ and examine available approa;ches,'
20 ‘inc]udin.g modeling,' to measure broker and 'déaler
21 operational risk; | _
22 (2) analyze whether the available approaches to
23 measure broker and dealer operational risk can be
’ f:\VHLC\1026097\102609.039.7me {45214719) |
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used in managing the aggregate risk to the SIPC

Fund;

(3) explore whether objective measures like the -

“volume of assets of the SIPC member, previous en-

forcement and 'compliance actions ta_ken by regu-

latory bodies against the SIPC member, or the num-

‘ber of years the SIPC member has been in oper-

ation, among other factors, can. be used to assess the

- probability the fand will incur a loss with respect to

the SIPC meﬁlb_er;

(4) examine the impact that risk-based assess-
ments could have on large and ‘small brokers and
dealers; and | |

| (5) examihé the impaet that risk-based assess-
ments could have on institutidnal and retail b'rokersu
and dealers.

(e) CONSULTATION —The Comptroller General- in

'_plannmg and conduetmg this study shall consult with the
Securltles and Exchange Commission, the Federal Deposit
Insurance Corporatio-n,, SIPC, the Financial Ihdustrjf_ Reg-
ulatory Authority, and any .othef public 'orj private ‘sector
organization that the Comptroller General considers ap-

propﬁate.

(d) REPORT 'REQUIRED.—Not later than one year

after the date of enactment of this -Act,_ the Comptroller

FAVHLCA1026004102609.039.xml -~ (45214719)
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general shall submit a report of the results of the study

required by this seetion to the Committee on Banking,
Housing, and Urban Afféirs of the Senate and _tﬁe Com-
mittee on Financial ServiceS'Qf thé House of Representa-
tives. |

. Page 100, line 8, strike “NONPUBLIC”.

Page 100, line 18, hefore k‘or _notices;’ msert “, pro- -

eedures or controls,”’.

Page 101, line 2, before “‘or notices.” insert “, pro-

cedures or controls,”.

Page 106, line 23, strike “that are not issuers,”. -
Page 107, hine 20, strike ‘“that are not issuers”.
Page 108, line 3, strike “that are not issuers”.

Page 111, lines 7 and 8, strike '_“,. with respect to -

: Y
any issuer or its subsidiaries,” -and insert “upon which a

registeréd 'publi_e aécounting firm relies in the conduet of -

an audit or mterim review,”’.

Page 111, line 9, strike “documentation” and insert

‘work papers”.

Page 111, beginning on line 12, strike “in conneec-

tion with any investigation”.
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Page 111, beginning on line 22, strike “or per-
- forming material services, with respect to any issuer or

- its subsidiaries,”

Page 112, line 2, strike “documentation” and insert |

“work papers”.
_ Page 112, line 11, strike “(f)” and insert “(g)”.

Page 112, line 21, after “foreign’ insert “public ac-

counting”’.

Page 112 line 22, str]ke “material servmes ’ and in-
sert “other material services ‘upon. which a registered
'pubhe accounting firm relies in ‘the conduct of an audit

or interim review,”.

Page 113, line 6, after “this Act.” insert the- fol-

lowing:

1 “(f) OTHBR MEANS OF SATISFYING PRODUCTIQN.
OBLIGATIONS.—Notvm'thstanding ‘any other provision of |
this section, the staff .of the C_ommission or Board may.
‘allow foreign public accounting firms subject to this see-
tion to. meet production Vob]igation-s undei“_ this section

though alternate means, such as through foreign counter-

I

NG T~ NV, D U UCR

parts of the Commission or Board.

- Page 113, after lme 6, msert the follomng (and re-
demgnate succeeding SthlOIlS aceordmgly)
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1 SEC. 604. CONFORMING AMENDMENT RELATED TO REG-
2 ISTRATiON. |
3 Section 102(b)(3)(A) of the Sarbanes-Oxley Act of
42002 (15 U.S. Code 7212(b)(3)(A)) is amended by strik-
) ,
6

_ ing “by the Board” and inserting “by the Commission or

the Board”.

- Page 113, line 19 after “under” ihsért_' “, or such

© person a',grees' in settlement of any such action fo such

civil penalty”.

Page 113, line 19, after “civil penalty” insert “or
settlement”. | | |

|
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