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Introduction
Good afternoon, Chairman Capito, Ranking Member Maloney and Members of the
Subcommittee. My name is John Buckley and I am testifying this afternoon on behalf of
the National Association of Federal Credit Unions (NAFCU). I serve as the President
and CEO of Gerber Federal Credit Union in Fremont, Michigan. Gerber FCU has more
than 13,400 members with assets totaling $114 million. With two branches in Fremont,
one in Newaygo, Michigan, and one in Fort Smith, Arkansas, we strive to improve the
well-being of our member-owners each and every day.

NAFCU is the only national organization exclusively representing the interests of the
nation’s federally chartered credit unions. NAFCU member credit unions collectively
account for approximately 64 percent of the assets of all federally chartered credit unions.
NAFCU and the entire credit union community appreciate the opportunity to discuss the
profound impact that regulatory restructuring under the Dodd-Frank Wall Street Reform
and Consumer Protection Act [P.L. 111-203] is having, and will continue to have, on
credit unions.

Historically, credit unions have served a unique function in the delivery of essential
financial services to American consumers. Established by an Act of Congress in 1934,
the federal credit union system was created, and has been recognized, as a way to
promote thrift and to make financial services available to all Americans, many of whom
may otherwise have limited access to financial services. Congress established credit
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unions as an alternative to banks and to meet a precise public need – a niche that credit
unions fill today for more than 92 million Americans.

Every credit union is a cooperative institution organized “for the purpose of promoting
thrift among its members and creating a source of credit for provident or productive
purposes.” (12 USC 1752(1)). While over 75 years have passed since the Federal Credit
Union Act (FCUA) was signed into law, two fundamental principles regarding the
operation of credit unions remain every bit as important today as in 1934:

•

credit unions remain wholly committed to providing their members with efficient,
low-cost, personal financial service; and,

•

credit unions continue to emphasize traditional cooperative values such as
democracy and volunteerism.

Credit unions are not banks. The nation’s approximately 7,400 federally insured credit
unions serve a different purpose and have a fundamentally different structure than banks.
Credit unions exist solely for the purpose of providing financial services to their
members, while banks aim to make a profit for a limited number of shareholders. As
owners of cooperative financial institutions united by a common bond, all credit union
members have an equal say in the operation of their credit union—“one member, one
vote”—regardless of the dollar amount they have on account. Furthermore, unlike their
counterparts at banks and thrifts, federal credit union directors generally serve without
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remuneration—a fact epitomizing the true “volunteer spirit” permeating the credit union
community.

Credit unions have grown steadily in membership and assets, but in relative terms, they
make up a small portion of the financial services marketplace. Federally insured credit
unions had approximately $884.7 billion in assets as of year-end 2009. By contrast,
institutions insured by the Federal Deposit Insurance Corporation (FDIC) held $13.1
trillion in assets. The average size of a federal credit union is $107.4 million compared
with $1.725 billion for banks. Over 2,800 credit unions have less than $10 million in
assets. The credit union share of total household financial assets is also relatively small,
just 1.5 percent as of December 2009.

Size has no bearing on a credit union’s structure or adherence to the credit union
philosophy of service to members and the community. While credit unions may have
grown, their relative size is still small compared to banks.

America’s credit unions have always remained true to their original mission of
“promoting thrift” and providing “a source of credit for provident or productive
purposes.” In fact, Congress acknowledged this point when it adopted the Credit Union
Membership Access Act (CUMAA – P.L. 105-219) a little over a decade ago. In the
“findings” section of that law, Congress declared that, “The American credit union
movement began as a cooperative effort to serve the productive and provident credit
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needs of individuals of modest means … [and it] continue[s] to fulfill this public
purpose.”

While the lending practices of many other financial institutions led to the nation’s
subprime mortgage debacle, data collected under the Home Mortgage Disclosure Act
(HMDA) illustrates the value of credit unions to their communities. The difference
between credit unions and banks is highlighted when one examines the 2007 HMDA data
for loans to applicants with household incomes under $40,000. According to the precollapse 2007 HMDA data, banks had a significantly higher percentage of mortgage
purchase loans (14.7 percent) charging at least 3 percent higher than the comparable
Treasury yield for all low-income applicants with household income under $40,000.
Credit unions, on the other hand, had only 3.7 percent of their loans in that category. To
be clear, credit unions and other community based financial institutions were not the root
cause of the housing and financial crises. As the Subcommittee is aware, this point was
recently reiterated by the co-chairmen of the congressionally established Financial Crisis
Inquiry Commission during testimony before the House Financial Services Committee on
February 16, 2011.

Credit unions have always been some of the most highly regulated of all financial
institutions, facing restrictions on who they can serve and their ability to raise capital.
There are many consumer protections already built into the Federal Credit Union Act,
such as the only federal usury ceiling on financial institutions and the prohibition on pre-
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payment penalties that other institutions have often used to bait and trap consumers into
high cost products.

Despite the fact that credit unions are already heavily regulated, were not the cause of the
financial crisis, and actually helped blunt the crisis by continuing to lend to credit worthy
consumers during difficult times, they are still firmly within the regulatory reach of
several provisions contained in the Dodd-Frank Act. The additional requirements in
Dodd-Frank have created an overwhelming number of new compliance burdens, which
will take credit unions considerable time, effort, and resources to resolve.

We applaud recent efforts by the Obama Administration and the House of
Representatives to tackle excessive regulations that hamper the ability of an industry to
create jobs and aid in the economic recovery. With a slew of new regulation emerging
from the Dodd-Frank Act, such relief from unnecessary or outdated regulation is needed
now more than ever by credit unions.

Regulatory Reform and Debit Interchange
Section 1075 of the Dodd-Frank Act, as prescribed by an amendment offered by Senator
Richard Durbin, requiring the Federal Reserve to establish standards for determining
whether a debit interchange fee is “reasonable and proportional” to the actual cost
incurred by the issuer or payment card network with respect to the transaction is
disastrous for the credit union industry and the 92 million members they serve. NAFCU
strongly opposed Senator Durbin’s amendment which, in the eleventh hour, was changed
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on the Senate floor to include a toothless handwritten exemption for financial institutions
under $10 billion in assets.

Just two weeks ago while testifying in front of the Senate Committee on Banking,
Housing, & Urban Affairs about the proposed debit interchange rule issued by the
Federal Reserve, Chairman Ben Bernanke expressed the very real possibility that the
small issuer exemption “will not be effective in the marketplace.” Chairman Bernanke
pointed to two factors to support this assessment – first, that merchants will reject more
expensive cards from smaller institutions, and second, that networks will not be willing to
differentiate the interchange fee for issuers of different sizes. These comments only
reaffirm the validity of arguments that NAFCU member credit unions have been making
since the Durbin amendment was first proposed and then inserted into the Dodd-Frank
Act.

NAFCU strongly opposes the Federal Reserve’s proposed rule that, with price caps for
debit interchange, doesn’t fairly compensate issuers for the costs involved in processing
debit card transactions [see appendix A for a copy of NAFCU’s letter to the Federal
Reserve outlining these comments]. First, there should have been more consideration
given to fraud losses and data security concerns when drafting this proposed regulation.
Credit unions have suffered steep losses in recent years due to the direct and indirect
costs of data breaches. Credit unions are forced to charge-off fraud losses and incur
additional expenses in making their members whole again, much of which stem from the
failure of merchants to protect sensitive financial information about their customers.
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Such costs include, but are not limited to, the re-issuance of new cards, creation of new
personal identification numbers, and fraud insurance. These were not factored into the
Federal Reserve’s proposal.

Several other significant costs associated with maintaining a debit card portfolio were
also ignored. Network fees, licensing fees, personnel training, regulatory compliance, and
the technology needed to operate a debit card program all add up to real money and
become a serious burden for small financial institutions.

The Federal Reserve only surveyed issuers with more than $10 billion in assets during the
rulemaking process because the Durbin amendment “exempted” smaller institutions.
Thus the proposed cap of 7 – 12 cents only accounts for the costs of large issuers who
have greater economies of scale, and further disadvantaged smaller credit unions like
mine. On the one hand, small issuers will likely ultimately receive the lower, capped
interchange rate. However, on the other hand, that rate will be twice as difficult for small
issuers to manage because the fee is based not on their own costs but on costs of larger,
more complex institutions with better economies of scale. Consequently, the small issuer
exemption, which singled out issuers with less than $10 billion in assets for protection,
will instead create the perverse effect of providing a significant competitive advantage to
large issuers.

Congress and the Federal Reserve have interjected themselves into a free market system
between two industries that works successfully for the American public. The government
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has clearly picked winners - mega-retailers who stand to gain billions of dollars while
automatically transferring risk to financial institutions with each swipe of a debit card.
The government has also picked losers - credit unions, community based financial
institutions and the millions of Americans that they provide financial services to
everyday. NAFCU-member credit unions have indicated that the implementation of the
proposed rule threatens a 35 basis point hit on a credit union’s bottom line.

Recent NAFCU surveys of our membership found that nearly 65% of responding credit
unions are considering eliminating free checking to help mitigate lost revenue from the
debit interchange rule and 67% are considering imposing annual or monthly fees on debit
cardholders. Implementation of this rule could also lead to lower dividends and higher
costs of credit, as 52% of respondents may consider reducing rates on deposit accounts
and 25% will consider increasing rates on loans. Furthermore, it may lead to job losses,
as nearly 19% of responding credit unions will consider reducing staff at their credit
unions and nearly 21% will consider closing existing branches or postponing plans to
open new ones if the capped rate becomes the default rate for all issuers.

At Gerber Federal Credit Union, we estimate we will lose $210,000 annually under the
proposed Federal Reserve rule. Because credit unions are unable to raise revenue
elsewhere, it is a foregone conclusion that this lost income will come directly out of our
members’ pockets. In addition, drastically lowering capital at each credit union with a
debit card portfolio will increase risk to the credit union system as a whole. In short, I am
appalled that our members will shoulder tremendous financial burden and still be on the
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hook for fraud loss while large retailers receive a giant windfall at the hands of the
government. It is also worth noting that, under the law, retailers have no obligation to
lower prices for consumers.

Today, on behalf of credit unions and their 92 million members, I am asking Congress to
take action to stop the Federal Reserve’s proposed rule from going into effect this July.
This debit interchange amendment was not studied in a single Congressional hearing
before its enactment and deserves serious consideration by Congress and its members to
avoid unintended consequences for small financial institutions and consumers
everywhere.

Regulatory Reform and the Consumer Financial Protection Bureau
While debit interchange is the industry’s immediate primary concern, the creation of the
new Consumer Financial Protection Bureau (CFPB) is also potentially problematic as the
Bureau will have rule writing authority over credit unions of all size. Additionally, the
CFPB was granted examination and enforcement authority for credit unions with over
$10 billion in assets. NAFCU has consistently opposed efforts to include credit unions,
regardless of size, under this new regulatory scheme.

While we were pleased to see the Financial Stability Oversight Council (FSOC) granted
some “veto” ability over some proposed CFPB rules if they are deemed to create safety
and soundness concerns, we would urge Congress to strengthen the ability of the FSOC
to act in this capacity to “veto” proposed rules that may go too far.
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NAFCU has long recognized the need for additional consumer protection in the financial
services arena. From the moment the Obama Administration released its white paper in
June 2009 calling for the creation of a CFPB like entity, NAFCU supported additional
regulation for bad actors on Wall Street.

NAFCU also supported the NCUA’s

establishment of an office dedicated for consumer protection. Given that credit unions
were not part of the shadow banking system that helped lead to the financial crisis, it’s
perplexing that they were ultimately placed under the jurisdiction of the CFPB.

With new information about the focus of the CFPB surfacing, it appears that credit
unions will likely face a new set of regulatory hurdles regarding credit card portfolios, in
mortgage disclosure procedures under the Truth in Lending Act, and many other areas. I
cannot emphasize enough how burdensome and expensive unnecessary compliance costs
can be to credit unions. At Gerber FCU employees already spend countless hours
updating disclosure booklets and Web sites, retrofitting facilities for new regulations, and
constantly rewriting documents to comply with the never ending changes to regulations.
The time and costs spent on this compliance burden are resources lost that could be used
to help members purchase a new car or start a new small business.

The Dodd-Frank Act included a section (Section 1100G) that says it must evaluate as part
of its regulatory flexibility analysis the impact that its actions have on “small entities”
(which includes “small organizations”). We believe the credit unions meet the definition
of a “small organization” as defined in Title 5, Section 601 of the U.S. Code as “any not-
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for-profit enterprise which is independently owned and operated and is not dominant in
its field…”

We would urge Congress to make sure that the CFPB abides by this

Congressionally-mandated standard, and does not try to narrow the definition of “small
entity” in order to strengthen its authority over credit unions.

Moving forward, NAFCU believes that the CFPB must have a Senate confirmed director
before it becomes an official stand alone federal agency on July 21, 2011. Lawmakers,
their constituents, and every entity under the CFPB deserve a fair and open process in
which candidates that may head the new agency are properly vetted. After Senate
confirmation, the new director should routinely testify before Congress about the CFPB’s
work. This will be especially important in the agency’s infancy while credit unions and
others adjust to a new regulatory framework, and the credit union prudential regulator,
the NCUA, works to ensure that new protection plans don’t create unintended safety and
soundness concerns.

Additional Credit Union Concerns Stemming from Dodd-Frank
NAFCU member credit unions have several other concerns they would like to express to
the committee as the Dodd-Frank Act is implemented across the board. We would urge
Congress to take action to make the following additional changes to the act:
•

Transition Time: Credit unions are already dealing with a multitude of new
legislative regulatory requirements. The additional requirements imposed by
Dodd-Frank have created an overwhelming number of new compliance burdens,
which will take credit unions considerable time and effort to resolve. A slightly
longer period for full implementation of Dodd-Frank—up to 24 months for some
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areas—would help alleviate some of these burdens and give credit unions more
time to comply.
•

Inflation Adjustment: An important omission in Dodd-Frank is the indexing for
inflation of all monetary thresholds in the bill annually. This is important to keep
the intent of the legislation intact over time. $10 billion in assets today will not be
the equivalent of $10 billion in assets next year, and NAFCU is concerned that
more and more institutions will find themselves crossing this arbitrary line and
becoming subject to new and unintended requirements.

•

Interest on Lawyers Trust Accounts (IOLTA): To the extent the FDIC is required
to fully insure IOLTA accounts, it is essential for the NCUA’s share insurance
fund to be treated identically in order to maintain parity between the two federal
insurance programs. Congress passed a change to the Dodd-Frank law late last
year to clarify the FDIC’s ability in this area, but failed to provide parity to credit
unions in its last minute action. We urge Congress to take action to correct this
failure and ensure continued parity. IOLTA accounts often contain funds from
many clients, some of whom may have funds in excess of the standard $250,000
share insurance limit. IOLTA funds are constantly withdrawn and replenished
with new funds from existing and new clients. Accordingly, it is impractical to
require attorneys to establish multiple IOLTAs in different credit unions to ensure
full share insurance coverage.

•

Unified Mortgage Loan Disclosure: Although Dodd-Frank calls for a joint HUDRESPA rule concerning mortgage loan disclosures, the bill provides an important
exception—it leaves the CFPB with the final say on whether a new rule is needed.
A combined disclosure rule is critical to avoiding some of the confusion and
overlap that currently exists during the mortgage loan transaction process, easing
the compliance burden on financial institutions and reducing confusion for
borrowers.
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•

Definition of “Remittance Transfer”: NAFCU also remains concerned that the
overly broad definition of a “remittance transfer” in the bill imposes new
disclosure requirements on all international electronic transfer of funds services,
and not just transmissions of money from immigrants in the U.S. to their families
abroad—which are in fact conventional remittances. The new regulatory and
disclosure requirements would impose significant compliance obstacles for nonremittance services, and we ask that the definition be narrowed accordingly.

•

CFPB Document Access: While Dodd-Frank excludes financial institutions with
$10 billion or less in assets from the examination authority of the CFPB, the new
agency is provided with unlimited access to financial reports concerning covered
persons issued by other regulators.

Since the reports are drafted by federal

agencies as part of their examination procedures, access by the CFPB to the
reports essentially amounts to an examination in itself, even for those institutions
with assets of $10 billion or less. NAFCU does not believe that this is the result
Congress was seeking to achieve, and asks that this broad language be narrowed
appropriately.
•

Appraiser Independence: Section 1472 of the Act imposes mandatory reporting
requirements on credit unions and other lenders who believe an appraiser is
behaving unethically or violating applicable codes and laws, with heavy monetary
penalties for failure to comply. These provisions would impose a significant
burden on each credit union to essentially serve as a watchdog for appraisers
violating their own professional practices, and should therefore be optional. If
reporting continues to be compulsory, NAFCU asks that Congress amend the
severe penalties of up to $10,000 or $20,000 per day which we believe to be
excessive.

In addition, there are a number of issues arising from previous legislation that the
Committee has not yet had the chance to address and resolve as needed. We ask that the
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Committee take advantage of any opportunity to ease regulatory burdens from the DoddFrank Act to also attend to the following matters of high importance for credit unions:

•

Risk-Based Capital: We ask that Congress amend current law to make all credit
unions subject to risk-based capital standards, and direct the National Credit
Union Administration (NCUA) to consider risk standards comparable to those of
FDIC-insured institutions when drafting risk-based requirements for credit
unions. Credit unions need this flexibility to determine their own risk and ability
to lend. NAFCU supports amending the Federal Credit Union Act (FCUA) to
permit the inclusion of certain uninsured capital instruments in a credit union’s
net worth. NAFCU strongly believes in the mutual model for credit unions and
believes that all capital, including alternative capital, should come from
membership, or in very limited circumstances, the NCUA. This change will
enable credit unions to keep their mutuality, yet better manage their net worth
levels under varying economic conditions.

•

Member Business Loans: Credit unions have a 12.25% asset cap on their business
lending, with loans of $50,000 or less exempt from this cap. Passed in 1998, this
arbitrary threshold is severely outdated, and has not increased with inflation and
economic fluctuations. We believe that this asset cap should be raised to at least
27.5%. At the very least, we ask that this de minimis exclusion be increased to
exempt loans under $100,000, to allow credit unions to continue to lend to small
business owners in dire need of credit during this difficult economic time.

•

E-SIGN Act Requirements: Passed in 2000, the E-SIGN Act requires financial
institutions to receive consumer consent electronically before e-statements can be
selected.

Credit unions cannot accept their members’ consent to receive e-

statements over the phone or in person, but must instead send them back to their
computers to confirm electronically, inevitably dissuading them from doing so
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along the way. This outdated provision is a burden for financial institutions and a
nuisance for consumers, and should be stricken.
•

SAFE Act Definition of “Loan Originator”: The S.A.F.E. Mortgage Licensing Act
of 2008 required financial institutions to register any “loan originator.” While the
intent was to record commissioned originators that perform underwriting,
regulators have interpreted the definition very broadly to include any employee
accepting a loan application, and even call center staff. NAFCU asks that
Congress narrow the meaning of what it means to “take” an application and to
“offer” or “negotiate” terms, which would help prevent credit unions from going
through a burdensome process to unnecessarily register individuals not involved
in underwriting loans.

•

Community Charter Conversions: In cases where a common-bond federal credit
union (such as an employee group) wishes to convert to a community credit union
charter, there may be groups within the credit union’s existing membership
located outside of the new charter’s geographic boundaries that wish to remain
members of the credit union. Most recently, this resulted in a federal credit union
serving the military overseas having to divest itself of the overseas bases that it
served, a result not desired by either the credit union or the Department of
Defense. NAFCU asks that Congress amend the FCUA to give NCUA the power
to determine whether an existing member group can continue to remain within the
credit union’s field of membership once it is outside of the new community. This
is of particular concern to Gerber FCU, for while we serve Gerber employees and
others in West Michigan, we also serve Gerber plant employees in Fort Smith,
Arkansas. If we were ever to become a community-charter in Michigan, we
would be forced to cut services to those Gerber employees in Arkansas.

•

Credit Union Governance: the FCUA currently requires a two thirds vote to expel
a member who is disruptive to the operations of the credit union, at a special
meeting at which the member in question himself has the right to vote. NAFCU
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does not believe that this is in line with good governance practices, and asks that
the FCUA be amended to provide federal credit union boards flexibility to expel
members based on just cause (such as harassment or safety concerns).
•

SEC Broker-Dealer Exemption: while the Gramm-Leach-Bliley Act allows for an
exemption for banks from broker-dealer and investment adviser registration
requirements with the SEC, no similar exception for credit unions is included,
even though federal credit unions are permitted to engage in securities-related
activities under the FCUA as regulated by NCUA. We ask that credit unions be
treated similar to banks under these securities laws. This would ensure they are
not dissuaded from providing services that consumers demand, thereby putting
their members at a disadvantage.

Conclusion
In conclusion, the ink is barely dry and credit unions are already being negatively
affected by the Dodd-Frank Wall Street Reform and Consumer Protection Act [P.L. 111203]. Congress must act to stop the Federal Reserve from moving forward with proposed
debit interchange regulations. This is an issue of fairness and each stakeholder, including
the consumer, deserves to have the debit interchange system studied by Congress before
additional action takes place.

With respect to the Consumer Financial Protection Bureau, credit unions remain at a loss
as to why they have been placed under a new regulatory regime to begin with. That
being said, however, credit unions and their members welcome having an ongoing
dialogue with Congress on possible changes as the new agency becomes functional.
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Finally, NAFCU urges Congress to enact a series of additional “fixes” to the Dodd-Frank
legislation to help relieve the new regulatory burdens on credit unions.

I thank you for the opportunity to appear before you today on behalf of NAFCU and
would welcome any questions that you may have.
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Appendix A
NAFCU comment letter to the Federal Reserve on proposed debit interchange rule
[2/22/2011].
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